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COUNCIL

Thursday, 27 March 2014
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 9.33 a.m. and read the prayer.

NEW MEMBER
Mr Daniel O’Brien
The PRESIDENT announced the choosing of
Mr Daniel David O’Brien as member for the
electoral region of Eastern Victoria in place of the
Honourable Peter Hall, resigned.
Mr Daniel O’Brien introduced and oath of
allegiance sworn.
The PRESIDENT — Order! I provide you with a
copy of the standing orders of the house, which will be
invaluable. I have suggested to other new members not
to raise too many points of order too quickly. Daniel,
we welcome you as a member of the house and look
forward to your long and successful career.

ELECTORAL MATTERS COMMITTEE
Future of Victoria’s electoral administration
Mr FINN (Western Metropolitan) presented report,
including appendices, extracts from proceedings
and minority reports, together with transcripts of
evidence.
Laid on table.
Ordered that report be printed.
Mr FINN (Western Metropolitan) — I move:
That the Council take note of the report.

It is my great pleasure and honour to present the
Electoral Matters Committee’s report on its inquiry into
the future of Victoria’s electoral administration, which
is the most comprehensive review of any electoral
system conducted by a parliamentary committee in this
nation.
Over a two-year period the committee conducted
extensive research into a wide range of electoral-related
issues and consulted an equally wide range of expert
stakeholders. It should come as no surprise that the
committee found Victoria’s electoral administration
basically sound. It should also come as no surprise that
the committee has recommended or suggested a
number of changes to modernise our electoral system
and make it more open and understandable to all
Victorians.
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Evidence was overwhelming that optional preferential
voting (OPV) in Legislative Assembly elections would
be a major shot in the arm for democracy in this state.
Rising levels of informal voting are a concern, and
witness after witness expressed the view that OPV
would assist in arresting this trend. If OPV had been
operating at the last state election, it is estimated that
the votes of over 70 000 more Victorians would have
counted towards the result instead of being declared
informal. This is not an insignificant number, and it is
important to address this issue before it gets worse.
OPV has worked very well over many years in New
South Wales and Queensland, where it was introduced
by Labor governments. It would also work well in
Victoria.
As foreshadowed in the committee’s previous report,
there remains a near total lack of knowledge of the role
of the Legislative Council in this state. Confusion
between this house and municipal councils is rife, with
most totally unaware the Legislative Council is actually
a house of the Victorian Parliament. Such a lack of
understanding in the community after more than
150 years is a sure sign that change is needed. This
report recommends that this chamber be known as the
State Senate and its members known as state senators.
It should be emphasised that this proposal is based
purely on the need to make this house relevant to
Victorians. Anecdotal evidence clearly shows
Victorians understand what the commonwealth Senate
is and what it does. Referring to this place as the State
Senate would give citizens a clear indication of who
and what we are.
It is interesting to note that we may be lagging behind
the community on this as MLCs are increasingly
already being introduced as state senators at community
gatherings, particularly at multicultural gatherings. This
proposed change is a way of engaging the Victorian
electorate with the important role of the upper house of
the Victorian Parliament. If we are serious about
encouraging Victorians to fully embrace the
parliamentary process, it is critical they understand
what happens in this building. Despite what some
cynics in the media and this house might think, this
proposal is not about titles or the enhancement of
members. It is all about how the people of Victoria
relate to this house and its operation. The adoption of
the term ‘State Senate’ will literally enlighten millions.
Early voting is on the rise and it is here to stay. As more
Victorians exercise their right to vote before election
day, it is inevitable that polling day as we know it will
become less significant. We must now face the reality
of a voting fortnight, rather than an election day. The
committee recommends the period for prepoll voting be

ELECTORAL MATTERS COMMITTEE
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maintained at two weeks. The traditional election night
tally-room has become an unnecessary and expensive
relic of a bygone era. The committee recommends it be
replaced with a less formal celebration of democracy —
open to all — at Federation Square.

for Morwell in the Assembly who has left the
committee; former members of the committee Heidi
Victoria and Dee Ryall, the members for Bayswater
and Mitcham in the Assembly; and of course the deputy
chair, Adem Somyurek.

The committee is concerned that the naming of
Legislative Assembly districts after suburbs, regional
cities or towns leads to confusion among voters, and
suggests a new system of naming be adopted along the
lines of many electorates in the commonwealth
Parliament.

We had a number of interesting discussions during the
preparation of this report. We managed to agree on
most areas, and we believe our recommendations will
improve electoral administration in Victoria. However,
we disagreed on recommendation 3.1, which deals with
the introduction of optional preferential voting (OPV)
for the Legislative Assembly, and that resulted in my
colleague Mr Somyurek and myself submitting a
minority report. Mr Northe, a member of The
Nationals, also submitted a minority report over the
same recommendation.

The committee went to some lengths to investigate
internet and US-style electronic voting. Our enthusiasm
for new forms of voting is firmly rooted in the need to
speed up the counting process while preserving the
integrity of the electoral system. Unfortunately it has to
be said these forms of voting on any large scale are
some time off. We certainly urge the Victorian
Electoral Commission to continue searching for ways
to reduce long vote counts, but at this stage the
committee cannot recommend the wholesale use of
internet or electronic voting at Victorian elections.
I thank my fellow committee members for their
contribution and the spirit with which they undertook
this inquiry. During the course of this inquiry, two
committee members were elevated to cabinet and
another to the position of cabinet secretary. My thanks
and congratulations go to the members for Bayswater
and Morwell in the other place and Mrs Inga Peulich in
this house. I also thank the member for Mitcham for her
input and my friends Adem Somyurek and Lee
Tarlamis for the fair and enthusiastic manner in which
they approached the issues we tackled.
To the committee staff — executive officer Mark
Roberts, the maestro of parliamentary committees;
researcher extraordinaire Nathaniel Reader; and the
wonderful support staff Maria Marasco and Bernadette
Pendergast — I indicate that my gratitude is
unbounded. Democracy is precious. This report goes at
least some way toward enhancing it in Victoria.
Mr TARLAMIS (South Eastern Metropolitan) — I
also rise to speak on the Electoral Matters Committee
report on its inquiry into the future of Victoria’s
electoral administration. In the limited time I have I
would like to thank the committee staff — executive
officer Mark Roberts, research officer Nathaniel Reader
and administrative officers Maria Marasco and
Bernadette Pendergast — for their hard work, guidance
and contributions to the report. I also commend and
thank the other members of the committee — the chair,
Bernie Finn; Inga Peulich; Russell Northe, the member

I dispute the assertion in the chair’s foreword that:
Inquiry participants were unequivocal; optional preferential
voting … as used in NSW and Queensland, has the most
potential to address rising rates of informal voting in Victoria.

Participants also spoke about and the committee
considered other measures to address this issue. It is
disappointing that despite the clear position of members
of the committee who were opposed to optional
preferential voting, we have a situation where the
substantive report from the two members of the
committee supporting OPV takes precedence over the
minority reports of the three members of the committee
opposed to OPV.
With the exception of recommendation 3.1, which is a
recommendation that is opposed by the majority of the
members of the committee representing both the
Australian Labor Party and The Nationals for the
reasons outlined in their minority reports, I agree with
Mr Finn that the recommendations will make a
substantial contribution to the betterment of Victoria’s
electoral administration.
Given the limited time I have to speak here today, I will
make further comment on this committee report at a
later time. However, I would like to take this
opportunity to thank all those who provided written
submissions, as well as those who attended the hearings
and made contributions. I commend the report to the
house.
Mrs PEULICH (South Eastern Metropolitan) — I
also wish to place on record my thanks to the
committee members involved in the Electoral Matters
Committee inquiry into the future of Victoria’s
electoral administration, the report of which was tabled
today. I also thank the staff: executive officer Mark
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Roberts; Nathanial Reader, research officer
extraordinaire; and committee administrative officers
Bernadette Pendergast and Maria Marasco.
I will first of all comment on the tenor of the workings
of the committee. I must say that there has probably
been no other committee over my 18 years of
Parliament that has worked as effectively as this one
has in terms of the genuine spirit of all-party
committees across the two chambers and across the
parties. Even where there were differences of opinion
or policy, those positions were argued respectfully and
in good faith. There is something to be learnt by anyone
in terms of the way this committee operated. Of course
there was excellent representation from the South
Eastern Metropolitan Region, with three members from
that region on the committee: Adem Somyurek, Lee
Tarlamis and me.
I would like to comment on some of the workings and
deliberations of the committee. First and foremost, in a
world where fact and news change so quickly and
where there is a lot of movement around the world —
immigration is of course a very strong fact for so many
countries — and where there is a change in practice, the
important thing that came out was that there is a need
for certainty, a need to reduce confusion and a need to
reduce voter fatigue. That is why Mr Finn put emphasis
on the need for consistency of titles, including the
renaming of ‘MLC’, which is often mistaken to be a
funeral director or a bank. Titles ought to be consistent
with titles adopted at our federal level to prevent voter
confusion.
In addition to that, where we have a robust immigration
program, there is a need for people to understand the
various roles that exist so they can access and
understand the workings of democracy, and that is also
true for those who are born and bred here in Australia.
Mr SOMYUREK (South Eastern Metropolitan) —
In standing to make some brief comments about the
report of the Electoral Matters Committee inquiry into
the future of Victoria’s electoral administration, I would
like to acknowledge the professionalism of and hard
work undertaken by the staff of the committee: Mark
Roberts, Nathaniel Reader, Bernadette Pendergast and
Maria Marasco. I would now like to touch on two
recommendations, one on which the committee
achieved consensus and another which made
compromise and consensus very difficult to achieve.
Firstly, I would like to speak on recommendation 8.1,
which seeks to introduce the terms ‘State Senate’ and
‘state senator’ to replace ‘Legislative Council’ and
‘MLC’. This recommendation, no doubt, will be
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disparaged by elements of the media and others
wanting to take a cheap shot at committee members by
accusing us of engaging in blatant self-aggrandisement.
The fact of the matter is that Parliament needs to be
more accessible to the community, and part of the way
Parliament can be more accessible to the community is
by using terminology that is easily understood by the
general public. The fact of the matter is that people do
not know the name of one of the most significant
institutions of our parliamentary democracy — the
Victorian upper house. If after 150 years in operation
members of the public still do not know what the name
of the Victorian upper house is, it is time to concede
defeat and try another approach.
Recommendation 3.1, which seeks to introduce a
system of optional preferential voting (OPV) for
Legislative Assembly elections, is a flawed approach.
Whilst there has been excellent cooperation on the
committee, recommendation 3.1 divided the committee
along party lines. The ALP members’ minority report
delineates a number of reasons why OPV should not be
introduced in our jurisdiction, including electoral
confusion between the state voting system and the
federal voting system; OPV being a de facto
first-past-the-post system, thus allowing candidates to
be elected into office with a minority of the vote; and
OPV restricting diversity of Parliament by entrenching
the two-party system at the exclusion of minor parties.
The PRESIDENT — Order! Interestingly enough,
sometimes when I have international visitors I describe
our Legislative Council as the equivalent of a state
senate in order that they are able to appreciate what we
are talking about, so it is interesting to have that
recommendation come forward.
Motion agreed to.

PAPERS
Laid on table by Clerk:
Financial Management Regulations 2004 — Order in Council
of 21 March 2014 authorising the Board of Inquiry into the
Hazelwood Mine Fire to incur expenses and obligations.
Ombudsman Reports on —
Investigation into advice provided to the office of the
Minister for Planning by the Department of Planning
and Community Development in relation to land
development at Phillip Island, March 2014.
Investigation into allegations of improper procurement
of services by the Department of Education and Early
Childhood Development, March 2014.
Safe Drinking Water Act 2003 — Report on Drinking Water
Quality in Victoria, 2012–13.
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Statutory Rules under the following Acts of Parliament:
Major Crime (Investigative Powers) Act 2004 — No. 7.
Tobacco Act 1987 — No. 8.

BUSINESS OF THE HOUSE
Adjournment
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the Council, at its rising, adjourn until Tuesday, 1 April
2014.
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introduced by the former government to lift the wages
of these low-paid workers so they could get a fair go.
We are not talking about workers who earn thousands
of dollars; we are talking about workers who earn
around $664 a week. They are looking at losing
between $170 to $200 a week.
Instead of the federal government leading by example,
being a good corporate citizen and advancing the rights
of these workers, it is slashing and burning and taking
away that money from these lower paid workers. It is a
real shame on the part of the members of this
government. I do not know where they will stop, and I
hope they will not go ahead with that decision.

Motion agreed to.

Terence Brady
PARLIAMENTARY COMMITTEES
Membership
Hon. D. M. DAVIS (Minister for Health) — By
leave, I move:
That —
(1) Mr Drum be discharged from the Economy and
Infrastructure Legislation Committee and the Economy
and Infrastructure References Committee; and
(2) Mr Danny O’Brien be a member of the Economy and
Infrastructure Legislation Committee, the Economy and
Infrastructure References Committee and the
Environment and Natural Resources Committee.

Mr LENDERS (Southern Metropolitan) — I wish
to make a statement. We are happy to give leave, and
certainly we have no issue with the substitute of
Council member for Council member. I would just like
an assurance from the Leader of the Government that
the Environment and Natural Resources Committee
appointment is a like-for-like replacement — and leave
would certainly be given.
Hon. D. M. DAVIS (Minister for Health) — That is
the case.
Motion agreed to.

MEMBERS STATEMENTS
Contract cleaners
Mr MELHEM (Western Metropolitan) — Some of
the country’s lowest paid workers stand to lose almost a
quarter of their weekly wages as a result of changes
proposed by the federal government. We are talking
about the cleaners who are contracted to work for the
federal government. Our federal government’s
politicians have seen fit to cancel a regulation

Mrs KRONBERG (Eastern Metropolitan) — On
Wednesday, 26 March, I attended the funeral of
Terence Arthur Brady. Terry, born on 26 May 1929,
left us on Sunday, 16 March. He was the loving
husband of an esteemed member of my staff, Trudy
Brady. Terry and Trudy Brady have a wonderful
family: daughter, Cheralyn; sons, Stephen and
Anthony; grandchildren, Rebecca, Chalice, Catherine,
Daniel and Nathan; and great-granddaughter, Anna.
Terry, the well-known and highly respected golf
professional in both Australia and New Zealand, will be
sadly missed. However, we are convinced that Terry is
watching over his family and giving them strength.
Terry Brady was a long-time member of the Liberal
Party and was renowned as a staunch supporter down
through the decades. Terry Brady’s approach to life
resonates in the words of Theodore Hesburgh in that,
‘The most important thing a father can do for his
children is to love their mother’ — and love Trudy
Brady and his children, grandchildren and
great-granddaughter he did, and they loved him dearly.
Terry Brady, with his Irish wit and grace, seemed to
delight in the prospect of each new day, with a little bit
of magic waiting somewhere behind the morning.
Those of us left to mourn his passing will be able to tell
where Terry the lamplighter was by the trail he left
behind him.

Prahran schools
Mr LENDERS (Southern Metropolitan) — In 1992,
when the Kennett government was elected, the now
electorate of Prahran had a series of government
schools, including secondary schools known as Ardoch
college and Prahran secondary, and primary schools
known as Hawksburn primary and Prahran primary,
which were closed. During the Kennett government,
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four government schools were closed in Prahran. Those
schools were sold, and the land was sold. What has
happened is that in a densely populated inner urban area
with strong population growth there is now very little
land available to build new schools.
The member for Prahran in the Assembly, Clem
Newton-Brown, is running around the Prahran area
saying that Labor did nothing in 11 years to address this
school shortage. I would urge Mr Newton-Brown to be
honest with the people of Prahran and say that if his
Liberal Party government had not flogged off two state
secondary schools and two state primary schools in
Prahran, the problem might not be there now whereby
people are trying to find land to build a secondary
school in Prahran. His party — his government — sold
off two secondary schools, which created part of the
housing problem and the need. If Mr Newton-Brown
wanted to be honest, he would apologise to the people
of Prahran for the Liberal Party having sold two
secondary schools and two primary schools.

Warragul and Leongatha
Mr RONALDS (Eastern Victoria) — This week
two towns in my electorate were ranked in the top
10 most livable cities for families in Australia. Out of
4000 areas across the country, the RP Data report
ranked my home town, Warragul, the 5th most livable
area and Leongatha the 10th most livable area — and,
to be honest, it is no surprise. It is based on livability
factors such as affordable house prices, block sizes,
local amenities and proximity to schools and health
services.
However, what the report could not measure was the
vibrancy of these communities, the warmth of the
people and the sense of belonging that simply cannot be
matched in metropolitan areas. Rural communities are
special. Gippsland is a wonderful place to raise a
family, and I am proud of every regional town in my
electorate for creating an atmosphere that welcomes
new people and makes them feel part of our
communities. I would like to congratulate the people of
Warragul and Leongatha. These are two great towns in
a great region.

Public Transport Users Association
Mr BARBER (Northern Metropolitan) — The
Public Transport Users Association was founded in
1976 as the Train Travellers Association and became
prominent after the controversial Lonie report
recommended huge freeway expansion and the closure
of many public passenger transport services in
Melbourne. The Lonie report was produced by Murray
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Lonie, who was a former General Motors executive. He
was reporting to the then transport minister, Rob
Maclellan.
It should not be to anybody’s surprise that the Public
Transport Users Association has been consistent over
all those years in its opposition to freeways and its
determination as a group of volunteers, with no other
interest than that of public transport users, to call it like
they see it.
They have even been known to give the Greens a clip
over the ear occasionally when they think we have got
it wrong. However, as we know, the Public Transport
Users Association went to the 2010 election backing
many of the policies the Liberal Party put up but sadly
has not delivered. I think even Mr Guy would say that
Mr Maclellan was his political progenitor, so I was
surprised to see Mr Guy attacking the Public Transport
Users Association, shooting the messenger and
basically getting stuck into an organisation that most
people in this city trust to give good policy advice.

Western Highway
Mr D. R. J. O’BRIEN (Western Victoria) — I was
very pleased to hear the recent announcement by the
Deputy Prime Minister, Warren Truss, of a significant
$153 million funding package for the Western Highway
from Ballarat to Buangor. Last week I visited Canberra
with a delegation of mayors as part of the Western
Highway Action Committee, led by Cr Kevin Erwin,
the mayor of the Northern Grampians Shire Council, to
seek further funding for that important road project.

Multiculturalism
Mr D. R. J. O’BRIEN — While I was in Canberra I
was pleased to celebrate Harmony Day, a day where we
celebrate our diversity and the cultural history shared
between all Victorians and indeed all Australians. I was
also pleased to hear the new Minister for Multicultural
Affairs and Citizenship, Mr Guy, reinforce those
sentiments in his contribution in the chamber yesterday
where he emphasised that multiculturalism is about
everyone in the community — be they Indigenous, be
they descendants of colonial immigrants, be they recent
immigrants, they all contribute to our fantastic
diversity.

Mr Daniel O’Brien
Mr D. R. J. O’BRIEN — I am very proud to see
that the O’Brien name continues to grow in this
Parliament. In fact we are all proud to celebrate our
Irish history and the fact that it is 1000 years since the
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O’Brien name came first into existence
commemorating the death of the great Irish king, Brian
Boru, on Good Friday 1014. We have a particularly
fine example of the species about to grace us with his
maiden speech, and with Daniel O’Brien’s accession to
this Parliament the O’Briens will now be the most
shared name in this Parliament. This is a great credit to
The Nationals, and to use the words of former minister,
Hugh Delahunty, the member for Lowan in the
Assembly, we would like to see more Nationals and
more O’Briens more often in this Parliament.

Mrs PEULICH — I welcome the Napthine
government’s announcement of the extension of zone 1
travel, which is a response to concerns about cost of
living pressures on families especially in places like
Mulgrave, the city of Casey, Frankston and Carrum.
These communities certainly welcome this initiative
and look forward to its implementation.

Wolfgang Sievers

Mrs PEULICH — I would like to wish the Afghan
community a very happy New Year.

Mr EIDEH (Western Metropolitan) — I am proud
to acknowledge the remarkable photographic work of
the late Wolfgang Sievers, whose photographs are
featured in the exhibition Art and Industry — Wolfgang
Sievers and Ford at the Craigieburn Gallery this month.
As one of Australia’s most distinguished
photographers, Sievers was recognised for his
appreciation of the relationship between artistic
imagery and industry. Through his work Sievers played
an important role in documenting the industrial
environment, as well as the people who worked at the
Ford Geelong plant in the 1950s and the
Broadmeadows car assembly plant in the late 1960s.
His photographs provide an extremely valuable insight
into the daily work life of the predominantly migrant
workforce and community during the early days of
heavy industrial production at Broadmeadows and
Geelong.
The community is privileged to have access to this
valuable exhibition of photographs, especially
long-serving employees of Ford who may enjoy a trip
down memory lane. I wish to acknowledge the
wonderful photographic achievements of the late
Wolfgang Sievers, a most remarkable artist, and I
encourage all members to view this exhibition as it is an
important part of our community and industrial history.

Prahran schools
Mrs PEULICH (South Eastern Metropolitan) —
Before I make my planned contribution I will make a
few comments on Mr Lenders’s contribution in relation
to the state of education across Victoria and particularly
in Prahran. If Mr Lenders’s party, the Labor Party, had
not left a $430 million maintenance backlog after
11 years in office, the Napthine government would be
in a better position to cater for the physical needs and
construction of schools, including those in the Prahran
district.

Public transport fares

Afghan New Year

Mr Elsbury interjected.
Mrs PEULICH — The Afghan community
celebrated its 1393rd new year last Saturday, and I was
privileged to attend. I commend the community,
including Mr Dor Aschna, president of the Afghan
Australia Philanthropic Association, on the wonderful
event.

Festival of Colours
Mrs PEULICH — I also congratulate Australian
Indian Innovations Incorporate on organising another
Festival of Colours at Sandown Racecourse, which was
attended by the President of the Legislative Council and
a number of dignitaries. I congratulate Babu Akula,
Vernon Da Gama, Yogen Lakshman, Hari Yellina and
a number of others on another wonderful festival
celebrating the wonderful contribution of the Indian
community to our culture.

Member for Bendigo East
Mrs MILLAR (Northern Victoria) — I rise to make
a comment in relation to a letter to the editor published
in the Bendigo Advertiser of this morning. It was
written by Jacinta Allan, the member for Bendigo East
in the Assembly, and in it she hits out at the state
government’s promise of free and discounted public
transport in Melbourne and claims the Premier has
completely abandoned regional transport needs.
Ms Allan is completely out of step with her leader,
Daniel Andrews, the member for Mulgrave in the
Assembly, who has backed the proposal; Jacinta Allan
does not. She is also out of step with the public opinion
reported this morning, which is very much welcoming
this great announcement.
It seems Ms Allan is too busy this week claiming credit
for a lot of things she failed to deliver. She is claiming
credit for the new Marong Country Fire Authority and
State Emergency Service complex, which was
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constructed as part of the coalition’s commitment to
deliver 250 new and upgraded Country Fire Authority
stations. She is also claiming credit for the $8.5 million
extension to the Bendigo Art Gallery, a magnificent
project conceived, designed and delivered entirely by
the coalition government.
Mr Leane — On a point of order, President, my
understanding of the standing orders is that if a member
wants to make accusations about a member of this or
the other chamber, they need to do so by way of
substantive motion.
Hon. D. M. Davis — On the point of order,
President, this is just a matter of political commentary
about activities in a local electorate.
The PRESIDENT — Order! I do not believe
Mrs Millar has overstepped the mark. In terms of
90-second statements, I do not have to go back far this
morning to recall a statement by Mr Lenders in respect
of the member for Prahran in the Assembly. I find it
difficult to uphold the point of order on this occasion.
Mrs MILLAR — The coalition government is
delivering for regional Victoria, in particular with the
regional rail link, a $4.8 billion project which is on
track and ahead of time. This was another project
mismanaged by the Labor government, as there was no
allocation for signalling. Labor had no real plan, and the
project could not be delivered. The Premier is
delivering for the residents of Bendigo, and they are
excited about it.

INAUGURAL SPEECH
Mr Daniel O’Brien
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the inaugural speech of Mr Daniel O’Brien now be
heard.

Motion agreed to.
Mr D. D. O’BRIEN (Eastern Victoria) — It is an
honour and a privilege to stand here today to deliver my
inaugural speech as the new Nationals member for
Eastern Victoria Region. Unlike most others who come
into this place to make their first speech, I cannot thank
the people of Eastern Victoria Region for their vote of
support at a recent election. However, I am honoured to
have been selected by The Nationals to fill the casual
vacancy created by the resignation of the Honourable
Peter Hall. I have eight short months to prove to the
people of the region that I am worthy of their vote, and
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I intend to do everything in my power to represent them
and their needs and aspirations. Fundamentally, a seat
in this place is about service of the people. We are not
here for our self-aggrandisement but to serve our
constituents to the best of our ability. If I can remember
that in all I do, I will stay grounded. My predecessor
managed to stay grounded for 26 years. Peter Hall was
a great representative of Gippsland, and I know I have
big shoes to fill.
Peter turned a career as a teacher into a great political
one. He represented his people with distinction. Peter
once said to me, ‘People just want you to have a go for
them. You won’t always win, but they want you to
have a go for them’. Peter always had a go for them
with the same determination he showed on the football
field. I am too young to remember him playing for
Carlton, but some of my earliest memories are of Peter
leading the way for the mighty Maroons — that is the
Traralgon Football Club, for the uninitiated — often at
Ted Summerton Reserve in Moe as another grand final
was won. It is perhaps best not to mention, though, the
awful 1985 grand final when Peter had switched to our
great rival Morwell and led them to a flag over
Traralgon after being down by 34 points 6 minutes into
the final term. My football career peaked with
Traralgon and Sale thirds and was cruelled by a
devastating lack of ability, but I will continue one trait
of the previous member — I also barrack for Carlton.
On behalf of the people of Eastern Victoria Region, I
thank Peter and his wife, Kay, and I wish them all the
best in their retirement.
While I am on colleagues, I acknowledge and look
forward to working with my Eastern Victoria Region
counterparts: Andrew Ronalds — Andrew, you are no
longer the new boy — and Minister Ed O’Donohue,
Johan Scheffer and Matt Viney, whom I wish all the
best.
I stand here as a proud and passionate Gippslander. My
family has Gippsland coursing through our veins.
Mum’s ancestors came across into Gippsland from the
Monaro before John Batman set foot in Melbourne.
They were the children of one Michael O’Rourke, who
was transported here from Ireland 200 years ago this
year, an anniversary his descendants will mark with a
reunion in East Gippsland in May. Dad’s
great-grandparents came out from Ireland shortly after
the great potato famine and settled Negoura Station at
Swifts Creek in 1887.
I was born and raised in Traralgon, the youngest of
seven children, and that in itself should keep me
grounded. I am confident that if ever there is the
slightest whiff of my getting too big for my boots one

INAUGURAL SPEECH
956

COUNCIL

Thursday, 27 March 2014

or other of my siblings will bring me back to earth with
a thud. Mum was a schoolteacher and Dad a former
shearer and farmhand turned political activist. Dad
worked for the National Civic Council for many years
and was a member of the Democratic Labor Party. He
later joined the then National Party and stood for the
federal seat of McMillan in 1987 before standing for
preselection for Gippsland Province in the Legislative
Council. The victor at that preselection was one Peter
Hall, so in a funny way the seat has come to the family
after all — albeit 26 years and one generation later.

Melbourne, has some stunning scenery and thriving
horticulture and is the watershed for much of
Melbourne. Traveling east, you come to Gippsland
proper and the fertile green hills of West and South
Gippsland, where dairy has been king for many years
and some of the best beef and prime lamb in the world
is produced. Further south, Wilsons Promontory is a
wild and rugged gem jutting out into Bass Strait. It is a
world-class tourism attraction and a place many
Victorians view fondly for bushwalking, camping and
holiday making.

I went to school in Traralgon before taking up a
journalism cadetship at the Gippsland Times newspaper
in Sale straight after finishing my Victorian certificate
of education. After a few years I returned to Traralgon
to work for Southern Cross and later WIN TV, my
years as a journalist taking me across the length and
breadth of the region from Drouin in the west to
Mallacoota in the east and from Wilsons Promontory in
the south to Dargo in the north.

The Latrobe Valley is the industrial powerhouse of the
state, producing most of its electricity needs since that
great man, Sir John Monash, helped establish the State
Electricity Commission (SEC) nearly 100 years ago. As
a valley boy growing up, the SEC was everywhere.
Two of my sisters worked there and each year hundreds
of boys, including many of my schoolmates, would put
their hands up for apprenticeships. But as government
monopolies do, it became a bloated behemoth and
change had to come. Downsizing and privatisation of
the SEC had to occur, but it had a dramatic effect on the
valley, and pockets of high unemployment remain to
this day, a challenge I know my colleagues the
members for Morwell and Narracan in the other place
are focused on addressing. Nonetheless, the brown coal
resources of the Latrobe Valley remain immense — up
to 500 years supply at current usage rates — and it
would be a foolish community that turned its back on
those resources. Renewable energy should of course be
developed, but we cannot and should not turn our back
on Gippsland’s coal reserves.

Last week I was driving down the Cann Valley in far
East Gippsland late in the day as the sun slanted across
the green dairy paddocks. The smell of eucalypt was
strong from the forests and the Cann River tinkled in
the sun. Just after dusk I reached the Snowy River flats
at Orbost and the smell of earth, grass and cows wafted
up in the evening cool. Later I stopped at Lakes
Entrance and the still water of Cunningham Arm
exuded seaweed and salt. They are the smells of my
childhood, the smells of Gippsland — the smells of
home.
When I was a kid we lived on Maryvale Road on a
small farm between Traralgon and the paper mill. I
remember that smell too, although perhaps not as
fondly. From an early age I rode my bike to school and
was buffeted by the log trucks hurtling out to the mill
every day. Looking back, I am not sure how I did not
end up as road kill. Coming home from trips to
Melbourne it was a family game as we came over
Hernes Oak to see who would be the first to see the
dredgers in the Yallourn open cut mine, particularly at
night when they are lit up like Christmas trees. So for
me, forestry, farming, coalmining and the utilisation of
Gippsland’s abundant resources were as natural as it
was to sit next to Dad as he watched the nightly news
and railed at Bob Hawke, John Cain or Norm
Gallagher.
My electorate of Eastern Victoria Region has plenty to
offer. The Mornington Peninsula and the area around
Phillip Island and Western Port is Melbourne’s
playground and increasingly a foodie’s paradise. The
north-west of the region, in the outer eastern suburbs of

Gippsland’s other great energy advantage is the oil and
gas reserves of Bass Strait, which must also continue to
be developed to deliver economic advantages for the
region and this state. The Macalister irrigation district is
another powerhouse of Gippsland’s dairy industry and
is increasingly home to vegetable and horticulture
production, like further east at Lindenow and around
Bairnsdale, home of the Vegco plant and Patties Foods.
My region is also home base, Lakes Entrance in
particular, for some of Australia’s best fisheries.
Gippsland is also one of Australia’s greatest timber
regions. It saddens me that political activism has
seriously diminished our native timber industry. This is
the classic renewable resource and it can be harvested
sustainably for the benefit of all Australians. Green
activists have sought for decades to shut down this
Australian industry with no or little understanding of
the environmental consequences elsewhere on the
planet as timber from poorly managed resources in
south-east Asia or elsewhere fills the market gap.
Australia now has a $2 billion annual trade deficit in
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timber products. We can have a strong, sustainable,
high-value timber industry in Gippsland, and I intend to
be a friend of this industry for as long as I am in this
place.
Eastern Victoria is also home to magnificent tourism
attractions. I have already mentioned Wilsons
Promontory, but there is also Phillip Island and the
Penguin Parade, the beautiful Gippsland Lakes,
Mallacoota and the Croajingolong National Park, the
high country and snowfields, historic Walhalla, the
Buchan Caves and many more too numerous to
mention. With all of these wonderful natural assets we
have the base to be a truly wealthy region. Better
utilisation of these assets while protecting the
environment for the future will deliver a better standard
of living for all Gippslanders.
We need better roads, infrastructure, hospitals and
schools, and sustainable use of those resources to
deliver jobs for our young people and growth for our
communities. Through the Napthine-Ryan government
we are getting that, particularly under the $1 billion
Regional Growth Fund, but there is always more to be
done, and I want to play my part.
The Nationals have long championed this ideal that
country Victorians deserve their fair share. I have
always felt country people get a raw deal and are often
taken for granted or at best misunderstood by our city
brethren. It was a sense I felt most acutely when serving
as CEO of the National Irrigators Council at the height
of the debate over the Murray-Darling Basin plan.
There was a sense then that the lives of thousands of
people in the basin were being dictated by people with
little or no connection to the land or the rivers
themselves — bureaucrats, activists, scientists,
economists and politicians with grand paternalistic
plans but little care or thought of what the people most
impacted might think about them.
The relationship between city and country need not be
quite so difficult. We are all Australians, and we need
to understand each other better. In particular we need to
have a better understanding of our primary
industries — where our food comes from, how our
cities are provided with energy, where the timber and
building materials come from to build houses and
offices, and where our vital export income is generated.
I want to do my part to help ensure that the country is
better understood and better supported, and I hope to do
that as part of a strong Liberal-Nationals government. It
is why after my time as a journalist I went to work for
Peter Ryan and The Nationals 14 years ago. With
Peter’s strong leadership and commitment to country
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people, we rebuilt the party during a difficult time and
managed to regain the trust of country Victorians.
The injustice faced by our farmers in a distorted and
subsidised global trading system led me to work for
Mark Vaile when he was federal trade minister and
later as a senior adviser to him when he was Deputy
Prime Minister. Until last week I worked for federal
agriculture minister Barnaby Joyce as we continued to
fight for a better deal for farmers. I have learnt a lot
from each of these exceptional leaders, but I am not
Barnaby Joyce, nor Peter Ryan, nor Mark Vaile. I am
my own man, with my own convictions and values.
I believe in free enterprise, in governments getting out
of the way of the private sector, in cutting red and green
tape and in the power of markets to deliver better
standards of living. Free markets and the ability of free
people to act in their own best interests will deliver the
most efficient use of resources and the best standard of
living for Victorians. But I also believe it is the role of
government to step in where markets fail, and they
often do when it comes to regional Australia.
I believe in the family as the core and fundamentally
important unit of our society. The family is all too often
taken for granted by law-makers and commentators,
and it has been resilient through many years of change.
It provides the bedrock of our society and should be
supported as much as possible by all of us here in the
Parliament. My own upbringing in a large and happy
family was perfect, and for that I have to thank my
Mum and Dad, who are watching me here today.
They taught me about respect and doing the right thing
because it is the right thing to do, not because it will
lead to some personal gain. They taught me the
importance of personal responsibility. Rights and
responsibilities go hand in hand, but too often in recent
times our society has demanded rights without any
thought for responsibility. I am in full agreement with
the federal Treasurer that the age of entitlement has to
end. Of course governments should provide a social
safety net and address market failure where it occurs,
but we cannot — and should not — expect government
to solve everything.
I believe in the rule of law and in individual liberty, and
I believe that communities themselves are best placed
to determine their future, not politicians or bureaucrats
in some distant capital.
I believe that each and every person should be afforded
the opportunity to make the best of themselves and their
community through a good education and an honest
day’s work. I believe that all Australians deserve a fair
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go and that rural Australians should have access to the
same opportunities, services and standards of living as
those in the cities. This is a fundamental tenet of my
party, The Nationals, and one that has served it well for
many decades. It is an ideal I will strive to uphold as I
represent rural and regional Victorians.
There is often discussion about the best form of
representation or government and the notion that
Australia is over-governed as a nation. I tend to agree. I
was tempted to come in here and immediately begin to
lobby for the abolition of my own job — that is, the
abolition of the states. But in all the discussions I have
had on this topic over the years, I have yet to be
convinced there is a better model. For all its faults,
Australia’s federation works pretty well compared to
some other models around the world. It has delivered us
stable government, steady economic growth and a good
standard of living. I am reminded of the Churchill
adage — that democracy is the worst form of
government, except for every other form that has ever
been tried. Our federation is a bit the same.
Nonetheless, we should always strive to do better, and I
am more than happy to take part in a debate on this
topic in the future.
There are a number of people I need to thank — firstly,
my family and particularly my parents, Ann and Pat, for
giving me such a good upbringing, for teaching me well
without preaching and most of all for giving me love. I
will not name all my extended family or I will be here
all day, but I also thank my brother and sisters, Julie,
Clare, Leo, Mary, Monica and Jacinta, and their
spouses and children, for their love and support over the
years.
Peter Ryan, the Deputy Premier, has been a boss,
confidant, mentor and friend — and now a boss again. I
thank him for his leadership and camaraderie. One of
the greatest things about the 2010 election result was
that it ensured that Peter would be a minister of the
Crown. It would have been a travesty had that not
occurred. Peter Walsh has also been a great source of
advice and friendship over the years, and I look forward
to working with him in future in a new capacity — as I
do with the other members of the Victorian Nationals
family. One might say that we have taken the family
concept a little bit too far with the growth in O’Briens
here in the Upper House for the Nats, but I look
forward to working with David. I remind my leader, the
Honourable Damian Drum, that the O’Brien faction
now has the numbers. With the Treasurer, we are a
formidable faction in this Parliament. Drummy too has
been a good mate, and I look forward to serving under
him.
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Thanks too to my former employer, Barnaby Joyce, and
my former staff in Canberra for their understanding and
for letting me go so quickly after only being there for
little more than 5 minutes. Thanks too to my federal
colleagues and friends, the federal member for
Gippsland, Darren Chester, and Senator Bridget
McKenzie.
To The Nationals delegates who have put their faith in
me, I thank you and I look forward to repaying it. I will
not let you down. Thanks also to our state president,
Peter Schwarz, and state director, Jenny Hammett.
Finally, to my beautiful wife, Vicki, who has flown all
the way from Jakarta to be here today, thank you from
the bottom of my heart. You are my soul mate, my
confidant and my best friend. Our three-year-old twins,
Harvey and Milly, have not made the trip this time but
will return home with Mum permanently in a few
months. Sadly, our other little boys, Finn and Riley,
will never grow up to see me in this place, but I know
they will be looking down on us from above and
keeping a watchful eye on their mum and dad and little
brother and sister.
I am humbled to become a member of Parliament. It is
an honour and privilege bestowed on few, and I shall
ever be mindful of the responsibility it brings. I am
passionate about Gippsland and the Eastern Victoria
Region. I will do everything in my power to serve the
people of the region fully and faithfully.
The PRESIDENT — Order! I convey to the house
that a couple of opposition members are away ill and a
couple are at a funeral, which is why the opposition did
not have a full complement present for the inaugural
speech of Mr Daniel O’Brien. The opposition wishes to
offer its congratulations to Mr O’Brien and indicate that
it was unfortunate that circumstances prevented there
being a full complement of members here this morning.

CONSUMER AFFAIRS LEGISLATION
AMENDMENT BILL 2014
Statement of compatibility
Hon. M. J. GUY (Minister for Planning) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Consumer
Affairs Legislation Amendment Bill 2014 (the bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with the human rights protected by the
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charter act. I base my opinion on the reasons outlined in this
statement.
Overview of bill
The bill amends the Australian Consumer Law and Fair
Trading Act 2012 (ACLFT act) to improve the operation of
provisions relating to debt collection, compliance and
enforcement provisions and generally improve the operation
of that act.
The bill also makes miscellaneous amendments to other acts.
Human rights issues
Certain persons prohibited from engaging in debt
collection — the right to be presumed innocent until proved
guilty according to law
Clause 10 amends section 47 of the ACLFT act to include a
new exception to the offence of engaging in debt collection as
a prohibited person. The new section 47(3) deals with where a
body corporate is directed or controlled by a prohibited
person, and provides that a body corporate is not guilty of an
offence under section 47(2) if certain matters are made out.
Any provision that places an onus of proof on a person
accused of a criminal offence may engage the right to be
presumed innocent until proven guilty according to law
pursuant to section 25(1) of the charter act. While this right
does not apply to a body corporate, section 195 of the ACLFT
act provides that proceedings may also be taken against an
officer of a body corporate who has knowingly authorised or
permitted the contravention.
In my view, this exception, read in conjunction with section
72 of the Criminal Procedure Act 2009, imposes an evidential
burden on an accused with respect to the matters set out in
new section 47(3). This exception does not relate to an
essential element of the offence, but rather allows an officer
of a body corporate to escape liability in a particular
circumstance. An officer can rely on the exception by
pointing to evidence that shows that the officer was unaware
that the body corporate was directed or controlled by a
prohibited person under section 47(1)(a), and had taken
reasonable precautions and exercised due diligence in relation
to appointing that person as director or giving that person
management or effective control of the body corporate. These
are matters in relation to which an accused person will have
direct knowledge and will be able to produce evidence.
Accordingly, the exception in new section 47(3) does not
limit the right to be presumed innocent in the charter act.
Search and seizure provisions — the right to privacy and the
right to property
There are several clauses in the bill that amend provisions of
the ACLFT act relating to powers of search and seizure,
including the retention and return of seized documents and
the issuing of embargo notices that restrict the way in which
property can be dealt with. The amendments are generally
technical in nature. However, there are several clauses that
may increase the scope of existing search and seizure powers
in the ACLFT act. This is relevant to the right to privacy and
the right to property protected under sections 13 and 20 of the
charter act.
Clause 15 of the bill will amend section 149(1) of the ACLFT
act to provide that an inspector may enter and search premises
if an inspector believes on reasonable grounds that a person
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may have contravened the act or the regulations. This
amendment will potentially increase the number of searches
carried out under this provision, as an inspector will no longer
need to have reasonable grounds to conclude that a person has
contravened the act or the regulations, but instead will only
need to believe on reasonable grounds that a person may have
done so. Clause 15 is therefore relevant to the right to privacy
in section 13 of the charter act.
For the reasons outlined in the Statement of Compatibility for
the Australian Consumer Law and Fair Trading Bill 2011,
searches carried out under section 149 of the ACLFT act are
neither unlawful nor arbitrary. The amendment will address
the fact that it is difficult for inspectors currently to form a
belief that a person has contravened the act or regulations, and
it is also not necessarily appropriate for inspectors to do so.
Instead, forming a belief that a person may have contravened
the act or regulations provides inspectors with a reasonable
basis for conducting searches in this regulatory context, and
therefore will ensure that such searches will not be arbitrary.
Accordingly, clause 15 does not limit the right to privacy.
Clause 17 will amend section 155(1) of the ACLFT act to
allow another person to enter and search premises with an
inspector. This may increase any interference with a person’s
privacy occasioned by section 155. Section 155 was also
discussed in the statement of compatibility for the Australian
Consumer Law and Fair Trading Bill 2011. Searches are
conducted under this section to monitor compliance with the
act and regulations. It may be necessary to obtain assistance
from technical experts to ensure such searches are effectively
carried out. Consequently, clause 17 does not arbitrarily or
unlawfully limit the right to privacy.
Clause 19 of the bill increases the circumstances in which
‘embargo notices’ can be issued to cover goods found during
an emergency entry under section 153 of the ACLFT act
which are dangerous if used or which are being supplied in
contravention of an interim or permanent ban. As an embargo
notice will restrict the way that a person can deal with his or
her property, the issuing of an embargo notice may constitute
a temporary deprivation of property. However, as such
notices will only be issued during a search under section 153
and in accordance with the provisions in the ACLFT act, will
be clearly worded and are directed at the proper purpose of
ensuring compliance with the ACLFT act and regulations,
and will expire within 72 hours after the notice is given, in my
view clause 19 of the bill does not limit the right to property
in section 20 of the charter act.
Clause 21 extends the power of an inspector to retain
possession of documents or things seized under the ACLFT
act by requiring an inspector to only return a document or
thing if satisfied of certain matters under new section 167(2).
I am satisfied that these matters are clearly set out and relate
to whether the continued seizure of the item is necessary or
justified for the purposes of the ACLFT act. I also note that
new section 167A provides that a person can make an
application to the Magistrates Court for an order that the
document or thing be returned if the document or thing is not
required for the purpose for which it was seized or that the
continued retention of the document or thing is not necessary
to prevent the document or thing being used in a way that
justifies its seizure under the ACLFT act. Accordingly, I
consider that new clause 21 does not limit the right to
property under section 20 of the charter act.
The Hon. Matthew Guy, MLC
Minister for Planning
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Part 3 of the bill will amend the Australian Consumer
Law and Fair Trading Act 2012.

Hon. M. J. GUY (Minister for Planning) — I move:
That the bill be now read a second time.

The bill further demonstrates the government’s ongoing
commitment to improving the consumer protection
framework in Victoria and our commitment to cut red
tape for Victorian businesses. The bill will implement
the outcomes of a red tape reduction review of the
Motor Car Traders Act 1986 and will also amend
several acts within the consumer affairs portfolio to
clarify and improve their operation, to remove
redundant provisions and to correct minor technical
errors.
Part 2 of the bill will amend the Associations
Incorporation Reform Act 2012. It will insert a new
positive obligation on the secretary of an incorporated
association to notify the registrar of incorporated
associations within 14 days if they change their address.
As the secretary of an incorporated association is the
key point of contact between the association and the
registrar, it is vital that the registrar is able to maintain
an up-to-date record of the contact details of all
association secretaries.
The bill will also protect the rights of members of
incorporated associations by prohibiting the committee
of an incorporated association from initiating retaliatory
disciplinary action against a member that has already
commenced a grievance process where both the
grievance and dispute relate to same issue. This is
consistent with the current prohibition on initiating a
grievance action where disciplinary proceedings have
already commenced in respect of the same issue.
The act requires that an incorporated association with
annual revenue of between $250 000 and $1 million
have its annual financial statements reviewed by an
independent accountant. However, some incorporated
associations that are subject to this requirement also
provide in their rules that their annual financial
statements must be formally audited. The bill will
clarify that, where this occurs, it will not be necessary
for the incorporated association to also have its
financial statements reviewed. Both a review and an
audit of financial statements are conducted in
accordance with the standards issued by the Auditing
and Assurance Standards Board, and an audit provides
a higher level of assurance than a review.
The bill will also make other minor technical
amendments to the Associations Incorporation Reform
Act.

The bill will make a number of technical and clarifying
amendments to parts 6.2 and 6.4 relating to the powers
of the director of Consumer Affairs Victoria and the
powers of inspectors under the act. These amendments
will better enable the director to enforce the Australian
Consumer Law and Fair Trading Act, and the
Australian Consumer Law.
The bill will also clarify and improve the operation of
the debt collection provisions in part 4.1 of the act.
Specifically, the bill will enhance consumer protection
by prohibiting a body corporate that has been found to
have engaged in the use of physical force, harassment
or coercion in contravention of the Australian Securities
and Investments Commission Act 2001 of the
commonwealth, or a similar provision of other state and
territory legislation, from engaging in debt collection.
Similarly, the bill also prohibits a body corporate that
has previously had its licence or registration cancelled
or suspended under the Private Security Act 2004 from
engaging in debt collection.
These amendments align the circumstances in which a
body corporate is prohibited from engaging in debt
collection with the circumstances in which a natural
person is prohibited from engaging in debt collection.
The bill will also provide that a body corporate that
employs a prohibited person as a debt collector will not
have committed an offence if a court is satisfied that,
when employing the person, it was not aware that the
person was a prohibited person and the body corporate
acted in good faith and exercised due diligence when
appointing or employing that person. If a body
corporate subsequently becomes aware that it has
employed a prohibited person, it will be prohibited
from engaging in debt collection until they remove that
person.
The bill will also clarify that a creditor is permitted to
contact a debtor for the purpose of complying with
section 88 of the National Credit Code before
commencing legal action under the code.
Part 4 of the bill amends the Domestic Building
Contracts Act 1995 to remove references to redundant
provisions.
Part 5 of the bill amends the Estate Agents Act 1980 to
improve the operation of certain provisions.
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Specifically, the bill will amend section 6(2)(a) to
streamline the process for filling casual vacancies on
the Estate Agents Council.
The bill will also amend section 55(4)(a)(ii) to require
estate agents or their representatives to act ‘honestly
and reasonably’ in relation to transactions where they
are buying a property or business that they have been
engaged to sell. This will replace a former requirement
that they act ‘fairly and honestly’. The standard of
‘honestly and reasonably’ is a clearer standard that has
been subject to consideration by courts in Victoria.
Inspection powers and enforcement powers in the Fire
Services Levy Monitor Act 2012 are modelled on
equivalent provisions in the Australian Consumer Law
and Fair Trading Act. Part 6 of the bill will amend the
Fire Services Levy Monitor Act to bring enforcement
powers in that act into line with the amendments to the
Australian Consumer Law and Fair Trading Act to be
effected by this bill.
Part 7 of the bill will amend the Funerals Act 2006 to
repeal provisions that establish the Funeral Industry
Ministerial Advisory Council. The council is no longer
in operation and has been replaced by regular industry
round tables sponsored by Consumer Affairs Victoria.
As a consequence, these provisions are redundant.
Part 8 of the bill will make a number of amendments to
the Motor Car Traders Act 1986 that will reduce the
regulatory burden for motor car traders and enhance
protections for purchasers. These amendments have
been developed through extensive consultation with
both industry and consumer stakeholders as part of a
red tape reduction review of the act led by Consumer
Affairs Victoria.
Notably, the bill will streamline the process for
cooling-off in relation to vehicle sales. At present,
motor car traders require all purchasers who wish to
accept delivery of a vehicle within the cooling-off
period to waive their cooling-off rights. This process is
confusing for many consumers and imposes an
unnecessary burden on traders.
In order to make the cooling-off process less
burdensome for traders and easier for consumers to
understand, the bill will remove the ability for a
purchaser to waive their cooling-off rights, and instead,
will provide that if a purchaser accepts delivery of a
vehicle within the three day cooling-off period, their
right to cool off is extinguished.
The bill will also abolish the requirement for traders to
provide purchasers with a separate form containing
information about their cooling-off rights. Instead, the
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bill will expand the regulation-making power in the
Motor Car Traders Act to enable regulations to be made
that will require specific information about a
purchaser’s cooling-off rights to be included in the
contract of sale for a motor vehicle.
This will ensure that purchasers are provided with a
clear and easy to understand statement of their
cooling-off rights, and will reduce the compliance
burden imposed on motor car traders.
The bill will cut red tape for motor car traders by
modernising the record-keeping requirements. The bill
will abolish the superfluous requirement that motor car
traders retain copies of all documents provided to the
director of Consumer Affairs Victoria, the Business
Licensing Authority or the Motor Car Traders Claims
Committee. The bill will also reduce the length of time
motor car traders are required to retain other documents
from seven years to six years. This will bring the
record-keeping requirements into line with the
limitation period for an action for damages under the
Australian Consumer Law.
The bill will remove the right for a prospective
purchaser to access the name and address of the former
owner of a vehicle offered for sale by a motor car
trader. This current right imposes a significant burden
on motor car traders. It also creates privacy issues as
many sellers object to having their name and address
disclosed to anyone who requests it. In addition,
stakeholder feedback has indicated that the information
that can be obtained from a former owner is of limited
value to prospective purchasers.
Lastly, the bill will amend the definition of customer
service capacity in section 35A to clarify that only staff
involved in the actual buying, selling or exchanging of
vehicles are required to provide a motor car trader with
a current police check and prescribed form before
commencing employment. This will include, for
example, staff that accompany customers on test drives
or staff involved in negotiating the terms of the sale
with a customer. This amendment will correct a
misinterpretation of the current requirement that has
resulted in low-risk employees such as receptionists and
other clerical staff being required to provide a police
check.
Part 9 of the bill will amend the Retirement Villages
Act 1986 to remove references to redundant
requirements.
Part 10 of the bill will amend the Sex Work Act 1994 to
remove the current prohibition on sex work service
providers from advertising to employ administrative,
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security or other support staff for their businesses. The
prohibition on advertising for persons to engage in
actual sex work however will remain. This amendment
accords with the recommendation of the Sex Work
Ministerial Advisory Committee.
The bill will also make other minor technical
amendments to the Sex Work Act.
I commend the bill to the house.
Debate adjourned for Ms MIKAKOS (Northern
Metropolitan) on motion of Mr Lenders.
Debate adjourned until Thursday, 10 April.
Mr Lenders — On a point of order, Acting
President, just as a courtesy, from the opposition’s point
of view, and in the interest of saving time, we are happy
for the minister to incorporate the speech and for him to
commence before the speech and bill are circulated.
Hon. E. J. O’Donohue — On the point of order,
Acting President, because this is the first time this
legislation — and indeed the next two pieces of
legislation that will come before the house — has been
introduced to the Parliament, I intend to read my
second-reading speech, as did my colleague Mr Guy.

CORRECTIONS AMENDMENT
(SMOKE-FREE PRISONS) BILL 2014
Statement of compatibility
Hon. E. J. O’DONOHUE (Minister for Corrections)
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act
2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (‘the charter act’), I make this
statement of compatibility with respect to the Corrections
Amendment (Smoke-Free Prisons) Bill 2014.
In my opinion, the Corrections Amendment (Smoke-Free
Prisons) Bill 2014 (‘the bill’), as introduced to the Legislative
Council, is compatible with human rights as set out in the
charter act. I base my opinion on the reasons outlined in this
statement.
Prohibition of smoking in prisons
Clause 5 of the bill will insert new sections 112(1)(1)(ab) and
(ac) into the Corrections Act 1986. These sections will enable
the Governor in Council, subject to disallowance by
Parliament, to make regulations for or with respect to the
following matters —
the prohibition and regulation of smoking in prisons;

Thursday, 27 March 2014
the prohibition and regulation of the entry, use and
possession of tobacco products and tobacco-smoking
accessories in prisons.

Clause 3 defines the terms ‘smoke’, ‘tobacco-smoking
accessory’ and ‘tobacco product’.
Currently, there is a partial ban on smoking in prisons, in that
staff and prisoners are permitted to smoke in designated open
air areas. The intention of the new regulation-making power
is to amend the Corrections Regulations 2009 (‘Corrections
Regulations’) to bring about a total ban on smoking in
Victorian prisons and to prohibit the entry and possession of
tobacco products and tobacco-smoking accessories at a prison
unless authorised by the governor.
To this end, clause 7 of the bill will amend the Tobacco Act
1987 to remove the current exemption in that act that enables
smoking to take place in a personal sleeping or living area, or
an exercise yard, of a prison. These amendments will come
into operation on 1 July 2015.
The policy objectives of the smoking ban are as follows —
to ensure a safe and healthy living environment for
prisoners and workplace for prison staff;
to protect prisoners and prison staff from second-hand
smoke;
to decrease the risk of injury to prison staff and prisoners
from fires and violence as a result of the misuse of
lighters and other smoking accessories;
to remove tobacco as a commodity in prison, a factor
that currently contributes to incidents of violence;
to reduce, in the long term, the burden of disease on the
health system.
The ban will commence on 1 July 2015, as this will allow for
a period of transition and consultation. Staff and prisoners
will be supported to reduce their tobacco dependency before
the ban commences. More specifically, in relation to
prisoners, the support to quit smoking will include access to
nicotine replacement therapy and counselling.
In my view, the regulation-making power and the removal of
the exemption in the Tobacco Act are compatible with the
human rights of prisoners and prison staff, and in particular
rights to equality, humane treatment when deprived of liberty
and privacy. I consider these rights below.
Recognition and equality before the law
Discrimination is defined in section 3 of the charter act as
meaning discrimination within the meaning of the Equal
Opportunity Act 2010, on the basis of an attribute set out in
section 6 of that act. Section 6(e) lists ‘disability’ as a
protected attribute, and is defined in section 4 to include a
‘malfunction of a part of the body, including a mental or
psychological disease or disorder’.
Some cases of addiction have been regarded as covered by
the definition of disability for the purposes of discrimination
legislation in Australia, for example opioid dependency or
methadone addiction (see for example Marsden v. HREOC &
Coffs Harbour & District Ex-Servicemen & Women’s
Memorial Club Ltd [2000] FCA 1619). However, it is
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unlikely that nicotine addiction or the symptoms of nicotine
withdrawal, would meet the threshold definition of disability
in the Equal Opportunity Act, in the sense of amounting to a
‘malfunction of a part of the body’, or more specifically a
‘mental or psychological disease or disorder’. In any case,
whilst smoking may involve or result from nicotine addiction,
this does not mean that a smoking ban is discriminatory. It is
possible to deal with the nicotine addiction by other means,
such as wearing patches, rather than smoking.
Even if nicotine addiction was considered to be a disability,
and a smoking ban was considered to have the effect of
disadvantaging prisoners and staff with that attribute, the
policy is ‘not unreasonable’ for the purposes of indirect
discrimination. This is because of the important long-term
health and safety objectives of the smoking ban; the benefits
of which, outweigh the short-term discomfort associated with
nicotine withdrawal. Furthermore, alternative strategies, such
as the current partial ban, are less effective in achieving those
objectives. A partial ban still gives rise to the health risks
associated with smoking and second-hand smoke, and is far
more difficult to enforce than a total ban.
Humane treatment when deprived of liberty
Section 10 of the charter act protects a person against cruel,
inhuman or degrading treatment or punishment. Section 22(1)
of the charter act provides that persons who are deprived of
liberty must be treated with humanity and respect.
In other jurisdictions where smoking bans have been
implemented in prisons and other closed environments such
as psychiatric hospitals, courts have rejected the proposition
that a ban could amount to cruel treatment or inhumane
treatment of a person deprived of their liberty. This is because
a program designed to meet an entirely worthy social goal —
public health — cannot be said to be cruel in purpose or effect
(see for example McNeil v. Ontario (1998) 126 CCC (3d)
466). Furthermore, the implementation of nicotine
replacement and other therapies to assuage the effects of
non-smoking has been found to be a humane and meaningful
treatment (see B. v. Waitemata District Health Board [2013]
NZHC 1702).
Accordingly, in my view, given the public policy purposes of
the bill as well as the way in which the smoking ban is
proposed to be implemented, with support being provided to
prisoners, I do not consider that these charter act rights are in
any way limited.
Privacy
Section 13(a) of the charter act provides that a person has the
right not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.
In R(N) v. Secretary of State for Health and Nottinghamshire
Health Care NHS Trust (2009) EWCA Civ 795, a majority of
the Court of Appeal of England and Wales rejected an
argument that a total ban on smoking in a mental hospital
infringed the right to respect for private life. This was
because, whilst the hospital could be considered a ‘home’, it
was not the same as a private home; it was a public
institution, where supervision is intense for safety and
security reasons. Furthermore, the majority held that the
importance and proximity of smoking to a person’s identity
and integrity was not sufficiently close to qualify as an
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activity meriting the protection of the right to respect for
private life.
For the same reasons, in my view, prisoners and prison staff
do not have a reasonable expectation of privacy in relation to
smoking in a prison context, whether it is considered to be
their ‘home’ or their workplace. In any case, the
regulation-making power and the removal of the exemption in
the Tobacco Act are neither arbitrary nor unlawful under
section 13(a) of the charter act.
Seizure powers in relation to tobacco products and
tobacco-smoking accessories
Property rights
Section 20 of the charter act provides that a person must not
be deprived of his or her property other than in accordance
with law.
Clause 4 will insert new sections 46(1)(ab) and 46(ba) into
the Corrections Act. These sections will enable prison officers
to seize tobacco products and smoking accessories found on a
person or in a person’s possession or on a prisoner or in a
prisoner’s possession, unless the person or prisoner is
authorised to possess those items under the regulations or a
governor’s direction.
These seizure powers apply in relation to searches carried out
under section 44 and 45 of the Corrections Act, and therefore
apply to visitors wishing to enter or remain in a prison as well
as to prisoners and staff in a prison. The responsibilities of the
governor in respect of seized articles is set out in the
Corrections Regulations, namely regulation 73 (keeping a
record of seized articles) and 74 (dealing with seized articles
or substances, including for example, the return or disposal or
storage of the article or substance).
It is envisaged that visitors and staff will be authorised
(through regulations or a governor’s direction), to enter prison
land with tobacco products and smoking accessories, but to
be required to store them in a locker or leave them in their car
before entering spaces in which prisoners are located. Visitors
will be advised in this respect by prison staff and signs.
The purpose of the seizure powers are to prevent tobacco
products and smoking accessories from coming into contact
with prisoners and more generally, to enforce the smoking
ban inside the prison. There will be no deprivation of property
in circumstances where tobacco products and smoking
accessories are simply stored and returned to their owners. To
the extent that the powers can result in a deprivation of
property, they are for a proper purpose and enable prisoners,
staff and visitors to understand their obligations in relation to
the smoking ban.
Edward O’Donohue, MLC
Minister for Corrections

Second reading
Hon. E. J. O’DONOHUE (Minister for
Corrections) — I move:
That the bill be now read a second time.

The Corrections Amendment (Smoke-Free Prisons)
Bill implements the coalition government’s policy to
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deliver smoke-free Victorian prisons. Smoking is the
largest contributor to preventable death in Victoria and
increases the risk of developing a number of chronic
health conditions. A total smoking ban in Victorian
prisons will reduce the health risks for prisoners and
prison staff associated with smoking and will eliminate
the risk to prisoners and prison staff of exposure to
second-hand smoke.

attend a prison. For this reason, prison governors will
be able to authorise the possession of tobacco products
and related items such as lighters in limited areas, such
as the prison car park, or require them to be kept in
lockers in an area away from cells and prisoners.
Visitors will be informed of the ban on tobacco
products and smoking accessories at the entrance of the
prison by signs and by prison staff.

In December 2013 a total smoking ban came into
operation at the Malmsbury Youth Justice Precinct. On
1 March 2014 all areas of railway stations and raised
platform tram stops were made smoke free in Victoria.
Smoking has been prohibited at patrolled Victorian
beaches since 2012. These reforms reflect the
commitment of the government to provide a safe and
productive workplace, safe clean public transport and
improve health outcomes.

The new regulation-making power will commence on
the day after the bill receives the royal assent in order to
permit the preparation of regulations. The regulations
prohibiting smoking in prisons, and the amendment to
the Tobacco Act will both commence on 1 July 2015.

A smoking ban in Victorian prisons will also provide
for a healthier and safer workplace for prison staff,
reducing their exposure to second-hand smoke and
preventing injury caused by the misuse of smoking
paraphernalia such as matches and lighters.
The prohibition on smoking in Victorian prisons is to
commence on 1 July 2015.
The bill will implement the coalition government’s
smoke-free prison policy by:
amending the Corrections Act 1986 to permit the
making of regulations prohibiting smoking in
prisons; and
amending the Tobacco Act 1987 to remove the
exemption from the offence of smoking in an
enclosed workspace that currently applies in relation
to prison cells and exercise yards.
The bill also permits regulations to be made concerning
tobacco-smoking accessories such as pipes, and
methods of tobacco ignition such as cigarette lighters.
This will allow regulations to be made restricting the
entry of tobacco-smoking accessories to prisons and
will reduce the incidence of prisoner fire setting.
Restricting the entry of these items will also make it
more difficult for prisoners to make weapons.
To ensure that prison staff have the powers necessary to
enforce the smoking ban the Corrections Act will also
be amended to make it clear that tobacco products and
tobacco-smoking accessories can be seized.
The government is aware that persons visiting prisons
and even some prison staff may have tobacco products
in their cars, or otherwise in their possession, when they

Banning smoking in Victorian prisons will ensure
Victoria’s correctional system remains consistent with
contemporary correctional practice and reflects
community attitudes.
This government recognises that high smoking rates are
contributing to health and financial inequalities for one
of the most disadvantaged groups in our communities.
A total ban on smoking in prisons will improve the
health of prison staff and prisoners.
The smoking ban will commence on 1 July 2015, this
will allow for a period of transition and consultation. In
addition, prisoners will have access to smoking
cessation programs and nicotine replacement therapy
products. The government is working with health
organisations such as VicHealth, Quit and others on the
provision of health promotion and smoking cessation
support to assist prisoners who smoke to adjust to a
new healthier lifestyle.
I have also requested the justice health ministerial
advisory committee to provide guidance on the
implementation of the smoke-free prison policy, in
particular the promotion of the health benefits of the
ban and the provision of smoking cessation supports to
prisoners and prison staff.
The aim of the smoking ban is to ensure more prisoners
complete their sentence and return to the community
smoke free. The government is confident that the
smoking ban will provide healthier outcomes for prison
staff, a safer and healthier prison environment and a
healthier community.
I commend the bill to the house.
Debate adjourned for Mr TEE (Eastern
Metropolitan) on motion of Mr Lenders.
Debate adjourned until Thursday, 10 April.
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VEXATIOUS PROCEEDINGS BILL 2014
Statement of compatibility
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter act’), I make this
statement of compatibility with respect to the Vexatious
Proceedings Bill 2014.
In my opinion, the Vexatious Proceedings Bill 2014, as
introduced to the Legislative Council, is compatible with
human rights as set out in the charter act. I base my opinion
on the reasons outlined in this statement.
Overview
The Vexatious Proceedings Bill 2014 introduces a
comprehensive new regime for the management and
prevention of vexatious litigation in Victorian courts and
tribunals.
Human rights issues
Human rights protected by the charter act that are relevant
to the bill
The right to a fair hearing (section 24), the right not to have
privacy unlawfully or arbitrarily interfered with (section 13)
and the right for a person deprived of liberty to apply to a
court for an order regarding the lawfulness of his or her
detention (section 21(7)) are relevant to the bill.
Right to a fair hearing
Section 24 of the charter act provides that a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing. This right is relevant to several
clauses of the bill, including:
clauses 11, 17, 19 and 29, which enable specified courts
and VCAT to make various types of ‘litigation restraint
orders’. A limited litigation restraint order may prevent a
person from making or continuing an interlocutory
application in a proceeding without leave. An extended
litigation restraint order may prevent a person from
commencing or continuing proceedings against a
specified person or in respect of a matter without leave.
A general litigation restraint order may prevent a person
from commencing or continuing any proceedings in a
Victorian court or tribunal without leave. These orders
can also be revoked or varied under clause 69.
clauses 35 and 36, which enable specified courts and
VCAT to make an order against a person who is acting
in concert with a person who is subject to a litigation
restraint order. For example, the court may strike out an
interlocutory application made by the person or stay a
proceeding commenced by the person.
clauses 37 to 39, which enable specified courts and
VCAT to make an order preventing a person from
appealing against decisions refusing leave to make or
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continue an interlocutory application in a proceeding or
refusing leave to commence or continue a proceeding.
clause 74, which enables specified courts and VCAT to
make an order preventing a person from seeking to have
the litigation restraint order to which they are subject
varied or revoked.

Decisions in other jurisdictions have held that the right to a
fair hearing includes a right of access to the courts. The
Victorian Court of Appeal has held that, to the extent that the
fair hearing right in section 24 of the charter act includes a
right of access to the courts, that right is not absolute but may
be subject to reasonable restrictions aimed at achieving
legitimate objectives. These legitimate objectives include
restricting the access of vexatious litigants to prevent the
overuse of court services by a few with consequent
unavailability and cost consequences for the community and
most litigants (Kay v. A G (Vic) & Macintosh (unreported,
Court of Appeal, 19 May 2009); A G (Vic) v. Kay [2009]
VSC 337).
The bill’s regime for the making of litigation restraint orders
serves the legitimate objectives of preventing abuse of the
courts’ and VCAT’s processes, preventing vexatious litigants
from bringing unmeritorious cases, and minimising the cost to
the community of such behaviour. Clauses 35 and 36 enable
the courts and VCAT to prevent the deliberate circumvention
of litigation restraint orders. The provisions relating to appeal
restriction orders and variation or revocation application
prevention orders provided for by clauses 37 to 39 and 74
allow the courts and VCAT to prevent the repeated
commencement of vexatious litigation by a person, ensuring
that court and judicial resources are more efficiently and
fairly allocated, reducing delays for meritorious matters and
preventing repeated abuse of the courts’ and VCAT’s
processes.
The bill does not remove the right of a person subject to a
litigation restraint order to issue proceedings, and thus does
not remove their access to the courts and VCAT. A person
subject to a litigation restraint order will be required to seek
leave before commencing proceedings or making an
application; if a proceeding has reasonable grounds and is not
vexatious, leave will be granted.
The bill also contains safeguards, including an express right
to be heard before a litigation restraint order, acting in concert
order or appeal restriction order is made, and express rights to
appeal from the making of litigation restraint orders and
acting in concert orders. A person subject to a litigation
restraint order may also seek leave to apply for the variation
or revocation of the order, unless the person is subject to a
variation or revocation application prevention order. Finally,
the bill also allows the court or VCAT to determine an
application by conducting an oral hearing if there are
exceptional circumstances and it is appropriate to do so in the
interests of justice in order to ensure procedural fairness in a
particular case.
Accordingly, the provisions of the bill do not limit the right
set out in section 24 of the charter act.
Right not to have privacy unlawfully or arbitrarily interfered
with
Section 13 of the charter act provides that a person has the
right not to have his or her privacy unlawfully or arbitrarily
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interfered with. This right may be relevant to clause 85 of the
bill, which requires the Attorney-General to cause a copy of
any order given to the Attorney-General under the bill to be
published in the Government Gazette. The Attorney-General
may also publish the details of the orders in another way. This
may result in the publication of the name of a person subject
to an order, and in the case of an extended litigation restraint
order, the name of a person protected by the order.
In my opinion, clause 85 of the bill does not limit the right to
privacy as the publication of a person’s name by the
Attorney-General is not unlawful or arbitrary. Publication
serves the important purposes of informing the public, the
courts and VCAT, in order to ensure that the objectives of the
bill are achieved. Further, the bill allows the
Attorney-General, at his or her discretion, to remove the name
of a person protected by an extended litigation restraint order
prior to publication. Additionally, a copy of an order that
relates to intervention order legislation must have removed
from it the name of any person protected by the order,
including his or her child, unless the court, when making the
order, otherwise orders.
Right to liberty and security of person
Section 21(7) of the charter act provides that a person
deprived of liberty by arrest or detention is entitled to apply to
a court for a declaration or order regarding the lawfulness of
his or her detention. This right may be relevant to extended
and general litigation restraint orders made under the bill
(clauses 17, 29 and 30) insofar as the order may require a
person deprived of liberty to obtain leave of the court before
they can make an application regarding the lawfulness of their
detention, including an application for a writ of habeas
corpus.
In my opinion, the right to liberty and security of person is not
limited by the bill. The bill requires a person in detention who
is also subject to a general or extended litigation restraint
order to seek leave of the court before seeking an order
regarding the lawfulness of his or her detention. Leave will be
granted if the proceeding is not vexatious and there are
reasonable grounds for the proceeding. A genuine application
for an order about the lawfulness of detention would meet this
test and the application would be allowed to proceed. The bill
does not prevent a person subject to a general or extended
litigation restraint order from bringing a genuine application
relating to the lawfulness of his or her detention.
Edward O’Donohue, MP
Minister for Liquor and Gaming Regulation
Minister for Corrections
Minister for Crime Prevention

Second reading
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — I move:
That the bill be now read a second time.

The effective management and control of vexatious
litigation is important to ensure an efficient and
effective justice system. Although small in number,
some individuals use the mechanisms of the law to
repeatedly bring unmeritorious actions against other
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individuals and against organisations. These litigants
consume a disproportionate amount of court and
tribunal time and resources, which creates delays in the
courts and reduces access to justice for other members
of the community who have meritorious claims.
Vexatious litigants can also have a significant financial
and emotional impact on the people they sue, as well as
on themselves.
Section 21 of the Supreme Court Act 1986 currently
enables the Supreme Court to declare a person to be a
vexatious litigant, which prevents them from bringing
further litigation in a Victorian court or tribunal without
first obtaining leave. However, this regime has a
number of serious limitations, as identified by the
Victorian parliamentary Law Reform Committee in its
report into vexatious litigants. For example, section 21
sets a very high threshold for the making of a
declaration, which limits the extent to which the court
can intervene at an early stage to manage less serious or
less frequent vexatious behaviour. The bar on obtaining
leave to bring new proceedings is also low and fails to
act as a barrier to vexatious litigation. Further, courts
and tribunals other than the Supreme Court do not have
similar powers and are therefore unable to control
vexatious behaviour in their own jurisdictions.
The current regime in section 21 has therefore been of
limited utility in controlling vexatious behaviour in the
courts and tribunals. The introduction of the bill aims to
overcome these limitations by repealing section 21 and
introducing a comprehensive new regime for the
management and prevention of vexatious litigation.
Specifically, the bill provides a range of new powers for
the Supreme, County and Magistrates courts and
VCAT to manage vexatious behaviour more effectively
and at an earlier stage.
The bill also aligns the existing regimes in relation to
vexatious litigants under the Family Violence
Protection Act 2008 and the Personal Safety
Intervention Orders Act 2010 (the intervention order
legislation) with the new regime. The bill makes
specific provision for the Magistrates Court and
Children’s Court to make orders in relation to vexatious
litigation conducted under those acts, which will ensure
that a single framework for managing vexatious
litigation operates across Victoria.
The bill enables specified courts and VCAT to make
various types of ‘litigation restraint orders’, which
increase in restrictiveness in accordance with a person’s
litigation history and pattern of behaviour. This tiered
approach ensures that a person’s access to the courts
can be appropriately limited to the extent necessary to
deal with their behaviour.
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The bill applies to proceedings where a litigant’s
conduct is so unreasonable as to trigger court action to
prevent them continuing to engage in such conduct. A
range of behaviours are covered by the term
‘vexatious’, including abuse of court process,
proceedings that are commenced or conducted to harass
or annoy another party, and proceedings that are
commenced or pursued without reasonable grounds or
to achieve another wrongful purpose.
At the lowest level, a limited litigation restraint order
may be made where a person has made two or more
vexatious applications in a proceeding. The order can
prevent a person from continuing or making further
interlocutory applications in the proceeding, without
leave. This order encourages early intervention and
sends a clear message that vexatious litigation of any
kind will not be tolerated in the courts or VCAT.
The mid-level order, an extended litigation restraint
order, can be made where a person has frequently
commenced or conducted vexatious proceedings
against a specified person or other entity, or in relation
to a specified matter. This order applies more broadly
than a limited order and may prevent a person from
continuing or commencing any proceedings against a
person specified in the order or in relation to the matter
specified in the order, without leave. Extended orders
can also be made in relation to vexatious litigation
conducted under the intervention order legislation. An
extended order aims to deal with a vexatious litigant
who attempts to harass an individual or organisation by
repeatedly bringing litigation against them, or
alternatively seeks to repeatedly relitigate the same
matter.
The highest level order is a general litigation restraint
order. This order can be made where a person has
persistently and without reasonable grounds
commenced or conducted vexatious proceedings. The
order may prevent a person from continuing or
commencing a proceeding in any Victorian court or
tribunal, without leave. This order is reserved for the
most serious vexatious behaviour and circumstances in
which a lower level order would be ineffective. Due to
its gravity, the bill gives the Supreme Court exclusive
power to make this order.
In deciding whether to make a litigation restraint order,
a court or VCAT is able to take into account any matter
it considers relevant, including a person’s full litigation
history (in both Victoria and in other Australian
jurisdictions) and the manner in which the person has
conducted litigation in the past. This overcomes a
recognised limitation of the current system, which does
not allow for consideration of some types of prior
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litigation such as interlocutory applications and appeals
from interlocutory decisions.
Persons who are sued by vexatious litigants and other
persons with a sufficient interest in the matter will for
the first time be able to apply for limited and extended
litigation restraint orders. This provides a mechanism
for such persons to protect their own interests and
prevent vexatious litigation against them. However, to
ensure that the process is not abused, the person will be
required to obtain leave from the relevant court or
VCAT before they are able to make an application.
A new threshold test is provided for in relation to
applications for leave by a person subject to a litigation
restraint order who wishes to bring new proceedings.
The litigant must establish that the proposed proceeding
is not vexatious and that there are reasonable grounds
for the proceeding. The person named in the proposed
proceeding (for example, the proposed defendant) will
only be notified of the leave application if the court is
proposing to grant leave, at which point they will be
given an opportunity to oppose the grant of leave. This
will allow the courts and VCAT to dispose of, or
manage through the imposition of conditions,
unmeritorious litigation before it commences, and will
save time and money for both the courts and other
litigants who would otherwise be required to prepare a
defence in the vexatious proceeding. Leave applications
will also ordinarily be determined ‘on the papers’ (that
is, on the basis of written submissions rather than at an
oral hearing), unless the court considers that there are
exceptional circumstances and that an oral hearing is
appropriate in the interests of justice.
The bill also enables specified courts and VCAT to
make orders against persons who are acting in concert
with a person who is subject to a litigation restraint
order. The court will be able to make any order they
consider appropriate in such circumstances, including a
costs order or an order staying the proceeding. The
court will also be able to make a limited or extended
litigation restraint order (but not a general litigation
restraint order) in relation to the person. These
provisions prevent the deliberate circumvention of
orders made under the regime, for example by
preventing a vexatious litigant from commencing
proceedings in the name of a company that they control
rather than in their own name.
Specified courts and VCAT are also given powers to
limit appeal rights from certain decisions and to limit a
person’s ability to apply for the variation or revocation
of a litigation restraint order. These orders can be made
where there is evidence that a person who is subject to a
litigation restraint order has frequently brought
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vexatious applications seeking leave to commence new
proceedings or seeking leave to vary or revoke the
litigation restraint order.

amend the Evidence Act 2008 to reform the law on
corroboration directions.

The bill provides safeguards to protect the rights of
persons subject to a litigation restraint order and other
orders under the bill, including an express right to be
heard before an order is made against them, and express
rights to appeal from the making of an order and to seek
variation or revocation of a litigation restraint order
(both subject to leave).

The right of a person charged with a criminal offence to have
the charge decided by a competent, independent and impartial
court or tribunal after a fair and public hearing as set out in
section 24 of the charter act and the right to be presumed
innocent until proved guilty according to law set out in
section 25 of the charter act are relevant to the bill. The
general purpose of jury directions is to ensure that the accused
is tried in accordance with the relevant law, which is an
important aspect of ensuring a fair trial.

The development of this bill has benefited from
feedback and advice provided by the Civil Procedure
Advisory Group, chaired by the Chief Justice of the
Supreme Court, and I thank members for their input
and contribution to the development of these reforms.

1.

Human rights issues

New provisions relating to specific jury directions —
fair hearing right
The bill will add new provisions to the JDA to simplify
and clarify jury directions on:
misconduct evidence;

In creating a comprehensive new regime for the
management and prevention of vexatious litigation in
Victorian courts and tribunals, including the disposal of
unmeritorious litigation at an earlier stage, the bill will
improve the effectiveness of the justice system and
allow the court and judicial resources to be more
efficiently allocated to the determination of meritorious
cases.
I commend the bill to the house.
Debate adjourned for Ms MIKAKOS (Northern
Metropolitan) on motion of Mr Lenders.
Debate adjourned until Thursday, 10 April.

JURY DIRECTIONS AMENDMENT
BILL 2014
Statement of compatibility
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter act’), I make this
statement of compatibility with respect to the Jury Directions
Amendment Bill 2014.
In my opinion, the Jury Directions Amendment Bill 2014, as
introduced to the Legislative Council, is compatible with
human rights as set out in the charter act. I base my opinion
on the reasons outlined in this statement.
Overview of bill
The bill will amend part 3 of the Jury Directions Act 2013
(the JDA) to further simplify the obligations of the parties and
the trial judge and will add new provisions to the JDA to
simplify and clarify specific directions. The bill will also

unreliable evidence;
identification evidence;
delay and forensic disadvantage;
delay and credibility; and
the failure to give evidence or call witnesses.
In my opinion, these provisions in the bill do not limit the
right to a fair hearing set out in section 24 of the charter act.
The right to a fair hearing is a flexible concept that evolves
over time. It is widely acknowledged that the law regarding
jury directions is very complex and, as a result, directions
given to juries are often long and intricate and the source of
errors leading to appeals. The aim of the JDA is to assist
judges in providing simple and clear directions on the law and
the evidence in the case that jurors are likely to listen to,
understand and apply. The amendments in the bill extend the
JDA to simplify specific jury directions with the same aim.
The changes are therefore intended to assist in ensuring a fair
trial.
2.

Directions on what must be proved beyond reasonable
doubt (new section 19A) — right to be presumed
innocent

Clause 11 of the bill also adds new section 19A into the JDA
to simplify and clarify jury directions on what must be proved
beyond reasonable doubt. This clause is relevant to the right
to be presumed innocent until proved guilty set out in
section 25(1) of the charter act. New section 19A provides
that, unless an enactment otherwise provides, the only matters
that the trial judge may direct the jury must be proved beyond
reasonable doubt are the elements of the offence or the
absence of any relevant defence.
The changes in the bill remove the requirement laid down by
the High Court in Shepherd v. The Queen (1990)
170 CLR 573 that the jury must also be satisfied beyond
reasonable doubt of indispensable intermediate facts. This
requirement is highly complex and difficult for a jury to
apply.
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In my opinion, new section 19A does not limit the right to be
presumed innocent. The elements that make up the offence,
and the absence of relevant defences, are the key matters that
the jury should consider and be satisfied of beyond reasonable
doubt. Where certain facts are particularly important to a case,
they will generally be so closely related to an element (or the
absence of a defence) that directing the jury that they must be
satisfied beyond reasonable doubt of that element (or of the
absence of that defence) subsumes any need for the jury to
separately be satisfied beyond reasonable doubt of the fact.
New section 19A will enhance the right to be presumed
innocent until proved guilty. By providing the jury with clear
and simple directions on the important question of what must
be proved beyond reasonable doubt, the jury is more likely to
understand and correctly apply the law.
Edward O’Donohue, MLC
Minister for Liquor and Gaming Regulation
Minister for Corrections
Minister for Crime Prevention

Second reading
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — I move:
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producing this very comprehensive report, and I thank
the Supreme Court for making Justice Weinberg
available for that project.
Other directions addressed in the bill were examined as
part of the ongoing review of jury directions being
conducted by the Department of Justice.
The bill has been discussed in detail by an expert
advisory group established by the department to assist
in the jury directions reform process. The advice of the
advisory group has been of vital assistance to the
reform process, including the development of this bill. I
would like to thank the advisory group for their work.
The department has prepared a second report, Jury
Directions — The Next Step, recommending the
changes proposed in the bill. The report is informed by
the discussions and advice of the advisory group. I
thank the department for this report, which is being
published on the department’s website. The bill is
closely based on the recommendations and reasoning of
that report.

That the bill be now read a second time.

Introduction
Jury directions are the directions a trial judge gives to a
jury to help them to decide whether the accused is
guilty or not guilty. In Victoria, jury directions have not
always been effective in performing their important
role. Jurors have struggled to understand and apply the
lengthy and overly complex directions that the law has
often required, and such directions have in turn led to
appeals and retrials. These problems have contributed
to court delays and caused further stress to victims of
crimes.
The Jury Directions Act 2013, which commenced on
1 July 2013, was a significant first step to simplify jury
directions. The centrepiece of that act is the jury
direction request provisions in part 3. These provisions
create a new framework for determining which
directions are given in a trial. The act also supports trial
judges giving short, relevant summings up, encourages
better ways of communicating with juries, and
simplifies certain problematic jury directions.
This bill is the next step in the reform process. It will
add new provisions to the Jury Directions Act to
address a number of other problematic jury directions.
A number of these directions were examined in the
Simplification of Jury Directions Project report
produced in August 2012 by the team led by the
Honourable Justice Weinberg of the Court of Appeal. I
thank Justice Weinberg and his team for their work in

Overview of the bill
The bill will add new provisions to the Jury Directions
Act to simplify and clarify important directions on:
what must be proved beyond reasonable doubt,
other misconduct evidence,
unreliable evidence,
identification evidence,
delay and forensic disadvantage,
delay and credibility, and
the failure to give or call evidence.
The bill will amend part 3 of the Jury Directions Act to
further clarify the obligations of the parties and the trial
judge.
The bill will also amend the Evidence Act 2008 to
abolish corroboration directions (in most cases).
Amendments to part 3 of the Jury Directions Act
Part 3 of the Jury Directions Act, which contains the
request process for determining what jury directions to
give in a trial, is fundamental to the jury direction
reforms. It is therefore important that part 3 is framed in
a way that achieves the aims of the jury direction
reforms. The bill will amend part 3 to refine its
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provisions, improve its operation, and clarify the
obligations of the parties.
In particular, the bill clarifies aspects of the trial judge’s
residual obligation to direct the jury on matters that the
parties have not requested. The bill will amend
section 13 to provide that if a party does not request a
direction, the trial judge must not give the direction
except if the residual obligation applies. This clarifies
that section 13 is aligned with the residual obligation.
The bill will also amend the test for determining
whether the residual obligation in section 15 applies.
Under the bill, the trial judge will be required to give a
direction if there are ‘substantial and compelling
reasons’, rather than the current test of when it is
necessary to avoid a ‘substantial miscarriage of justice’.
The current test is also used in the Criminal Procedure
Act 2009 in the context of determining an appeal
against conviction. Recent case law concerning the
application of this test has highlighted that it would be
very difficult for a trial judge to apply. The new test
will avoid complexities in both the wording of the test
and the application of the test by trial judges.
These changes will make clear when the residual
obligation must be exercised and ensure that
appropriate weight is given to the forensic decision
making of the parties.
Directions on what must be proved beyond
reasonable doubt
It is fundamental to criminal trials that to convict an
accused person, the jury must be satisfied beyond
reasonable doubt that the accused is guilty. It is
therefore vitally important that jurors understand the
directions the judge gives them on what must be proved
beyond reasonable doubt.
For many years, juries were only required to be
satisfied beyond reasonable doubt of the elements of
the offence and of the absence of any relevant defences.
However, cases such as Chamberlain v. The Queen
(No. 2) (1984) 153 CLR 521 and Shepherd v. The
Queen (1990) 170 CLR 573 greatly complicated this by
requiring the trial judge to direct the jury that
‘intermediate facts’ that are ‘indispensable links in a
chain of reasoning towards an inference of guilt’ must
also be proved beyond reasonable doubt. Determining
whether something is an indispensable intermediate fact
is highly complex. Judges often disagree on this issue.
Directions are consequently complicated and difficult
for a jury to apply.
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The bill will return the law to where it was
pre-Chamberlain and Shepherd by providing that the
trial judge may only direct the jury that it must be
satisfied beyond reasonable doubt of the elements of
the offence and the absence of any relevant defences.
These new provisions in clause 11 of the bill will lead
to shorter and simpler directions, and will clarify when
trial judges must give a direction, minimising the risk of
appeals. Trial judges may give these directions in the
form of factual questions or integrated directions, which
are provided for in the Jury Directions Act and which
embed the elements of the offence into factual
questions that the jury must answer to reach a verdict.
The approach in the bill provides appropriate
safeguards for the accused. The only change is that the
jury does not have to consider whether a particular fact
is proved beyond reasonable doubt, before they may
rely on that fact. The new approach also removes the
complexity of the jury being directed that in
determining whether they are satisfied beyond
reasonable doubt about an ‘indispensable fact’, or an
‘essential fact’, they may have regard to all of the other
evidence in the case.
Where the existence of a fact is essential to a case, it
must be closely related to an element of the offence.
For example, where DNA evidence is the only evidence
relating to identity, this will be very closely related to
the identity element of the offence. Directing the jury
that they must be satisfied beyond reasonable doubt of
the element therefore removes any need to separately
require the jury to be satisfied of other facts.
Directions on other misconduct evidence
The term ‘other misconduct evidence’ is used in the bill
to describe evidence of discreditable acts of the accused
(other than those directly related to the offence charged)
which are relied on to help to prove the accused’s guilt.
For example, this evidence may be used to show that
the accused had a tendency to behave in a certain way.
Errors in directions on this kind of evidence are one of
the most common grounds of appeal. It is difficult for
trial judges to determine whether a direction is required
because of conflicting case law on the issue. This risks
trial judges giving unnecessary directions to
‘appeal-proof’ directions. These directions are also very
difficult for juries to understand and apply.
For these reasons, the Victorian Law Reform
Commission (VLRC), in its 2009 report on Jury
Directions, recommended reviewing the law in this
area. Following this recommendation, the Weinberg
report examined other misconduct evidence. The
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Weinberg report recommended legislative reform to
abolish complex common-law distinctions between
different types of other misconduct evidence. It also
recommended simplifying the content of these
directions so that they provide useful assistance to the
jury on how to approach this complicated evidence,
without overburdening the jury.
New part 7 of the Jury Directions Act follows these
recommendations, with some minor amendments for
consistency with the act or to further simplify the law.
Directions on unreliable evidence
Certain types of evidence may be unreliable, for
example, when the evidence is given by a witness who
is criminally concerned in the events that led to the trial.
Directions on such evidence may be required to ensure
that the jury is careful when using the evidence.
A related issue is children’s evidence. While evidence
given by a child may be unreliable, it is important that
any directions do not reinforce misconceptions about
the unreliability of children as a class, or the
unreliability of a child’s evidence based solely on the
age of that child.
The Evidence Act currently regulates these directions.
The Weinberg report examined these provisions and
concluded that they are generally working well.
Accordingly, new part 8 of the Jury Directions Act will
retain the overall effect of the current provisions.
However, the bill will restructure the provisions, and
improve them for consistency with the rest of the act.
Directions on identification evidence
Research and experience show that identification
evidence is notoriously unreliable because it relies on a
witness’s memory and recall. It can also be overly
persuasive, as honest, but mistaken, witnesses can be
very convincing. There are many known cases in which
mistaken identification evidence has contributed to
wrongful convictions.
The bill will introduce a new part 9 to the Jury
Directions Act that provides a simple, streamlined and
comprehensive framework for giving directions on
identification evidence. The bill will further simplify
the VLRC recommendations by adopting a single,
broad definition of identification evidence, and by using
the jury direction request provisions to provide greater
clarity to trial judges in determining whether to give a
direction. The bill will also set out the minimum
content of a direction on identification evidence that is
simple and clear, but that highlights particular problems
with this type of evidence.
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Directions on delay and forensic disadvantage
The common-law ‘Longman direction’ on delay and
forensic disadvantage is one of the most problematic
and controversial jury directions. It has been heavily
criticised by law reform commissions (including the
VLRC) and many stakeholders.
This direction applies in cases where there is a delay
between the alleged offence and the complaint that has
disadvantaged the accused in conducting his or her
defence. In this situation, the Longman direction
requires the trial judge to tell the jury that it would be
dangerous to convict on the complainant’s evidence
alone unless, after scrutinising the evidence with great
care, considering the circumstances relevant to its
evaluation, and paying heed to the warning, it is
satisfied of the truth and accuracy of that evidence.
There are currently provisions in both the Crimes Act
1958 and the Evidence Act on delay and forensic
disadvantage. The bill will insert a new part 10 in the
Jury Directions Act that is based on the Evidence Act
provision, with some improvements. For example, the
bill will make it clear that the trial judge must not use
the problematic phrases ‘dangerous or unsafe to
convict’ or ‘scrutinise with great care’ in directions on
delay and forensic disadvantage. The bill will also
clearly abolish the common law to the contrary of the
new provisions.
Directions on delay and credibility
Another problematic direction is the direction on delay
and credibility of the complainant in sexual offence
cases, known as the Kilby-Crofts direction. This
requires the trial judge to direct the jury that a
complainant’s failure to report a sexual offence at the
earliest possible opportunity may cast doubt on the
complainant’s credibility and the jury should take this
into account in evaluating the credibility of the
allegations made by the complainant.
Statutory amendments have failed to limit the
circumstances in which the direction is given and trial
judges are required to give competing and contradictory
directions, which are confusing for jurors.
The law in this area is highly problematic because the
direction is based on inaccurate assumptions about the
behaviour of victims of sexual assault, namely, that a
genuine complainant can be expected to make their
complaint very soon after the offence.
The bill will add a new part 11 to the Jury Directions
Act on delay and credibility. Part 11 will prohibit the
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trial judge and parties from saying or suggesting that
sexual offence complainants are unreliable as a class.
The bill will allow the parties to put arguments about
delay and credibility in the case before the court.
However, in appropriate cases, the bill will require the
trial judge to give a direction, at the start of the trial, to
address common misconceptions about complainants as
a class in sexual offence cases. Research shows that
potential jurors can have misconceptions about how
sexual complainants can be expected to behave,
expecting them to immediately complain about the
offending. This direction will allow the trial judge to
address any such misconceptions early in the trial.
Directions on the failure to give or call evidence
The bill will insert a new part 12 into the Jury
Directions Act to simplify directions when the accused
does not give or call evidence and when the prosecution
does not call or question a witness.
In relation to when the accused does not give evidence
or call witnesses, the bill will set out a clear and simple
direction that the trial judge must give the jury, if
requested by the defence counsel, based on the
common-law Azzopardi direction. The bill will prohibit
the trial judge from giving the overly complex
common-law Weissensteiner and Jones v. Dunkel
directions. These directions are difficult for trial judges
to apply and lead to directions that are difficult for a
jury to understand. The bill also removes distinctions
between what the co-accused can say on this issue, and
what the other parties and the trial judge can say. These
reforms will lead to simpler directions that are easier for
the jury to understand and apply.
Corroboration
Corroboration of evidence is no longer required under
section 164 of the Evidence Act, except in cases of
perjury and similar offences, and the trial judge is not
required to direct the jury on corroboration. Despite
this, directions on corroboration are sometimes still
given. As discussed in the Weinberg report, these
directions are problematic and unnecessary.
The Weinberg report did not recommend any
amendments to section 164 as it is not leading to
successful appeals against conviction. However, these
directions are complicated, there is a risk of ‘appeal
proofing’, and they may have a backfire effect on the
accused, as the trial judge gives a warning but then lists
all the evidence capable of constituting corroboration.
Accordingly, the bill will amend section 164 of the
Evidence Act to abolish corroboration directions except
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in the case of perjury or a similar offence. Other
directions, such as unreliable evidence directions, are
available to adequately highlight problems with
particular evidence. However, where corroboration is
required (for example, in perjury cases), the bill will
make it clear that a corroboration direction is required.
This will enhance transparency and clarity in this area
of the law.
Conclusion
The Jury Directions Act marked a fundamental change
to the legal framework for jury directions in Victoria.
The bill will extend those reforms and apply the
principles and framework of the act to a number of
problematic jury directions. Increasing the reach and
effectiveness of jury direction reforms will further assist
trial judges to give directions that are as clear, brief,
simple and comprehensible as possible.
I commend the bill to the house.
Debate adjourned for Ms MIKAKOS (Northern
Metropolitan) on motion of Mr Lenders.
Debate adjourned until Thursday, 10 April.

HEALTH SERVICES AMENDMENT
BILL 2014
Second reading
Debate resumed from 13 March; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Mr JENNINGS (South Eastern Metropolitan) — I
am pleased to have the opportunity to speak in the
debate on the Health Services Amendment Bill 2014.
The Acting President would be aware, as he was in the
Chair at the time, that for 51⁄2 hours on Tuesday evening
I actively participated in a debate which commenced at
about 9.00 p.m. In the light of day this morning, as the
government struggles to fill its legislative program for
the week, I will be making a 51⁄2-minute contribution to
the debate on this bill.
This is partly because of the range of matters I want to
discuss in relation to the Health Services Amendment
Bill, but it is also a direct response to the fact that I have
listened for about the last hour to second-reading
speeches being slavishly read by ministers in this
chamber, despite their having had the opportunity since
2003 to incorporate second-reading speeches into
Hansard. It is further evidence that the government’s
ability to manage its legislative program has been
sorely lacking during the course of this week.
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The Leader of the Government is responsible for that
and is also the minister responsible for this piece of
legislation. The bill does important work in terms of
tidying up some provisions of the Health Services Act
1988 in Victoria, and the opposition is happy to allow
this bill to pass and to implement the modest reforms
contained in it, but it is a hallmark of the legislative
reform brought about by this minister in this term. We
are now three and a half years through this term of
government, and given the order of magnitude and
importance of the health sector in Victoria, this bill is a
demonstration of the priorities of the Minister for
Health. He has brought two pieces of reforming
legislation to this endeavour in the course of this term.
When the first piece of legislation, which contained
some modest reforms, was introduced, the Minister for
Health and the minister representing him in the other
chamber had sufficient hubris to suggest that they were
tidying up and resolving matters left outstanding by the
outgoing Minister for Health, Daniel Andrews, the
Leader of the Opposition and member for Mulgrave in
the Assembly. That hubris has come back to bite them
because within a couple of years they have had to come
back and make further amendments to the legislation to
incorporate the scope of operations of Health
Purchasing Victoria (HPV). That is something we
support. We understand that sometimes the scope of
practice needs to be amended to align with other
responsibilities under the Financial Management Act
1994 or other relevant legislation in Victoria. There
sometimes needs to be a tidying-up process, and we
understand that. I am not necessarily making a
gratuitous point about it except to note that the hubris
and conceit that was shown during the initial
presentation of the legislation two years ago has now
come back to bite the government. I simply make that
point.
Beyond that we are happy that the scope of Health
Purchasing Victoria is being clarified and that
additional organisations will be able to use the value of
the combined purchasing arrangement with HPV to
lower costs within the health sector. I have read in
Health Purchasing Victoria’s most recent annual report
that it believes it is making a significant contribution to
reducing costs within the health portfolio. It has
identified savings in the order of $55 million worth of
cost benefit to the health sector in Victoria. Specifically,
HPV’s annual report states that $17 million, about
one-third of that saving, is due to reforms that have
been introduced during the life of this government.
Although that may be true, concerns have been
expressed to me by various bodies and entities within
the health sector that the probity and transparency
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arrangements of Health Purchasing Victoria may leave
something to be desired.
That is a matter that I will detail to the Parliament at a
later point in time. I am not going to talk about those
matters at length today except to place the minister on
notice that he should watch those practices very
carefully to make sure that the organisation is
functioning with the transparency and reliability we
would expect of what he established under the
Victorian act.
I note the changes made through this amending bill also
allow the minister to take a more direct role in leasing
arrangements in hospital facilities or other facilities
under the ministerial responsibility previously handled
by the Minister for Environment and Climate Change
or the minister responsible for land. It may be a good
thing to streamline the length of leasing arrangements
available in the health portfolio to assist it in managing
an appropriate balanced outcome in terms of the
development profile of health projects in the state
managed through public-private partnerships. If that
can be demonstrated, we would potentially benefit from
it, although we need to keep a close eye on the effect of
these leasing arrangements and on the degree of
confidence we have in the current government, which
privatises many elements of our health system,
including aged care and the community services sector,
by stealth.
These provisions may facilitate further intrigue in
relation to the government’s agenda of privatising
elements of the health services sector in Victoria, and
that is something the opposition and the community are
watching. We believe that would ultimately be rejected
by the community as an abrogation of public
responsibility. If the provisions are used for that
purpose, then I will subsequently rail against that, and I
am confident others in the community would join with
me in opposing those provisions. The opposition is
happy that this bill is compliant and dovetails with
appropriate financial duty reporting guidelines under
the Financial Management Act 1994 and the Health
Services Act 1988, and on that basis we will support the
legislation.
I take this opportunity to remind the Victorian
community that this very modest but appropriate piece
of legislation is a hallmark of the lack of reform and
engagement being brought to the Parliament by the
Minister for Health, who is also the Leader of the
Government. He has spectacularly failed to manage the
government business program throughout the term of
this Parliament, and this week in particular is a shining
example of his failure to do this. We sat in the
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Parliament until 2.30 a.m. debating the Mental Health
Bill 2014, a debate which only commenced at 9.00 p.m.
From the very beginning of the government business
program today the government started padding out the
process, filibustering by slavishly using second-reading
speeches as a device to try to fill up the day.
The Minister for Health has a ridiculous, tawdry motion
on the notice paper to potentially discuss the impact of
the carbon tax on the hospital system. Yet again he is
wasting the time of the Parliament. Everybody who
cares about this issue in Victoria knows that somewhere
in the order of $30 million has been apportioned to
hospital costs on the basis of the imposition of the
carbon tax. However, virtually nobody in Victoria
knows that, because strictly speaking nobody cares
about it, apart from the Minister for Health who
introduced $825 million worth of savings in the three
first budgets of this government. That is where the
pressure points are in the health system in Victoria,
because this government has not invested significantly
in the health portfolio. That is the reason why
emergency departments are floundering, why the
elective surgery waiting lists have increased by 10 000
or more during the life of this government, why
ambulances are ramping and why emergency response
times for ambulances are falling further and further
behind.
At the first Public Accounts and Estimates Committee
(PAEC) hearing the minister appeared at in 2011 he
indicated that Health Purchasing Victoria was going to
be his great salvation to demonstrate that the
$616 million taken out of health in the first budget of
the then Baillieu government was going to be
accounted — —
Ms Crozier — On a point of order, Acting
President, I seek your guidance on Mr Jennings’s
contribution in relation to the bill we are discussing. He
seems to have concluded — —
Mr JENNINGS — You’re not listening.
Ms Crozier — I have been listening, Mr Jennings. I
seek your guidance, Acting President, on his
contribution.
The ACTING PRESIDENT (Mr Ondarchie) —
Order! I do not uphold the point of order, but I ask
Mr Jennings to come back to the bill.
Mr JENNINGS — I am on the bill. If anybody was
listening to my contribution they would know that the
point I am making is that when asked a question at the
PAEC hearings about how he was going to account for
the $616 million, the minister said, ‘Health Purchasing
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Victoria’. That is what he said; that is exactly what I
was saying in my contribution when Ms Crozier
interrupted. The minister tried to pretend at the Public
Accounts and Estimates Committee hearing that every
single dollar ripped out of the first budget by the current
government was going to be made up by the reforms
and initiatives of Health Purchasing Victoria.
In its own annual report, Health Purchasing Victoria
demonstrated that with its best endeavours it had
$55 million in savings, which means the $825 million
taken out of health by this government in three
successive budgets will never in our lifetime, or the
10 000 lifetimes of Victorian citizens, be made up by
Health Purchasing Victoria savings. That is my point; it
is on the bill. That is the pretence the Minister for
Health tries to peddle in Victoria every day to cover up
the monumental failings in the health system.
I will conclude my contribution on the bill because I
made a commitment today that I was going to speak
briefly and not assist the government’s legislative
agenda by speaking longer than I needed to. The facts
are clear in Victoria. The health-care sector is failing.
This bill will do a modest amount to assist it, but it will
not turn around the fortunes of the health-care sector in
Victoria.
Ms HARTLAND (Western Metropolitan) — As
Mr Jennings has addressed many of the technical
aspects of the bill, I just say that it is a very
straightforward bill that will assist certain sections of
the health community. It will mean that people will be
able to purchase goods and services in a different way.
It is a logical and sensible bill.
While the Greens will be supporting this bill, I take up
some of the comments made by Mr Jennings. I too have
grave concerns about what happened on Tuesday night
and Wednesday morning in that we were here until
2.30 in the morning debating a bill that was incredibly
important and should have been debated in the light of
day rather than in the middle of the night, and today we
will have difficulty filling the day rather than using the
time sensibly.
I do not understand why the government considers that
it must have not only MPs but all the staff here until
2.30 in the morning. It does not seem a very sensible
way to run a Parliament. It also has very negative health
effects on people who work in this building. The
Minister for Health should be considering the health of
people who work here as well.
Ms CROZIER (Southern Metropolitan) — I am
pleased to rise to speak this morning in the debate on
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the Health Services Amendment Bill 2014 — and
actually speak about the bill. Before I do so, I will make
a couple of comments. Mr Jennings referred to the
carbon tax. I know it is the subject of a notice of motion
on the notice paper, but I note that it has had a
significant impact on health services across Victoria.
The enormous amounts of money that hospitals and
health services have had to find to pay for a carbon tax
has led to a decrease in services and other areas of
health services that operate throughout the state. It is
fair to say that it is important to understand the impact
of that on the health services and what the management
of those health services have had to undertake in
considering that particular tax.
Getting back to what the bill is about, there are three
parts to the bill. As Mr Jennings and Ms Hartland have
said, it is very straightforward in streamlining various
elements in relation to Health Purchasing Victoria,
which has been around for some time. It was
established in 2001 and is responsible to the minister.
Its function is to improve the collective purchasing
power of Victorian public health services and hospitals.
It has a very relevant role to play in enabling proper
purchasing power. The bill is a sensible measure
introduced to ensure that health services consumables
that are used in bulk — things like gloves, alcohol
swabs and, importantly, hand disinfectant — are
purchased under a sensible cost regime.
Health Purchasing Victoria’s major function is to work
in partnership with public hospitals and health services
to enable access to the supply of goods at the best
possible value, as I have said. That obviously goes to
further savings for the Victorian taxpayer. Currently
Health Purchasing Victoria tenders across about
30 contract categories with more than 366 individual
contracts with a current total value of approximately
$507 million. Each year Victoria’s public hospitals
spend approximately $1.6 billion to procure supplies
and consumables, so we are talking about significant
taxpayer money. A bill that further streamlines the
purchasing of consumables is a good measure.
The bill also expands the definition of ‘health or related
services’ to include other health-related entities that use
the supply of goods system to make large purchases on
a regular basis. Health or related services will include
such entities as those providing ambulance services and
health services in prisons, both of which obviously use
large amounts of consumables as well. The definition
has been amended to include disability services,
residential care services and the Victorian Institute of
Forensic Mental Health. These sensible inclusions in
the definition will save Victorians tens of thousands of
dollars which can be better utilised elsewhere.
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The second part of the bill relates to Crown land leasing
and licensing. The majority of public health services are
located on Crown land. The Crown Land (Reserves)
Act 1978 governs all leasing and licensing of Crown
land, in particular imposing limitations on the period of
time for which a lease or licence can be granted.
Currently licences granted under the Crown Land
(Reserves) Act are limited to 10 years, with a 21-year
licence being able to be granted in only certain
circumstances. These limitations are having a particular
impact. I refer to the Bendigo Hospital redevelopment.
As members know, it is the largest hospital
redevelopment in regional Australia, and that huge
redevelopment will service the community in northern
parts of Victoria. The coalition government is very
proud of delivering it, and it is doing so in a timely
fashion. Unlike the former government, which was
unable to manage projects or Victorian taxpayers
money in a responsible manner, this government is
delivering this project, and the community of Bendigo
and of Victoria more generally will benefit enormously
from the project.
The bill provides trustees and committees of
management with the power to grant long-term leases
and licences for projects on Crown land, subject to
approval by the Minister for Health. Those long-term
leases and licences will be able to be granted for a
period of up to 35 years.
Finally, the third part of the bill relates to the restriction
of the investment powers of certain registered funded
agencies. It ensures that the standing directions issued
by the Minister for Finance under the Financial
Management Act 1994 will apply to those agencies.
The requirement for this measure has been highlighted
in recent times due to the collapse of a number of
financial groups or non-bank lenders, where millions of
dollars of investors money have been lost.
Currently the act does not restrict how health services
can make various investments; therefore this
amendment will further protect health services by
enabling better investment decision making.
In regard to what the bill does, it streamlines those
processes. As I said, it is a straightforward bill that
provides sensible measures to further improve health
purchasing for our hospitals and health services. It
improves the Crown land leasing and licensing
provision for hospitals, which is particularly relevant
with the various projects that are being undertaken
throughout the state. It also protects health services with
those investments and provides some regulation and
clarity around that.
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With that contribution, I would like to commend the
bill to the house. I thank those opposite for their support
also in relation to this important bill.
Mrs COOTE (Southern Metropolitan) — I have a
great deal of pleasure in speaking on the Health
Services Amendment Bill 2014. I am pleased that both
the Greens and the Labor Party are supporting the bill
as well.
Ms Crozier gave quite a lot of detail about the bill, but I
would like to reiterate some of those comments. It is a
relatively straightforward bill which will help improve
the efficiency of our public health network. I think it is
agreed by everyone that an increase in efficiency is
something we would welcome across all departments,
but it is particularly pleasing to see that this bill is
talking about efficiency in our health network.
According to the explanatory memorandum, there are
three main objectives of the bill. The first is:
… to expand the range of health or related services in relation
to which Health Purchasing Victoria (HPV) performs
functions and exercises powers to include entities that deliver
ambulance services, health services in association with
correctional services, services provided by the Victorian
Institute of Forensic Mental Health and residential care
services. This amendment will allow those entities to procure
from HPV on an opt-in basis.
The second objective of the bill is to give the Minister for
Health the power to approve leases and licences of Crown
land in the health portfolio, granted by trustees or committees
of management, for longer periods than currently
permitted …
The third objective of the bill is to limit the investment
powers of certain registered funded agencies by allowing the
standing directions issued by the Minister for Finance … to
apply.

Members will recall that earlier this year we debated a
health services amendment bill that related to Health
Purchasing Victoria. That bill was to expand the
organisations that are able to utilise Health Purchasing
Victoria in their procurements. This allows community
health centres to access the lower rates that HPV can
obtain through economies of scale, to ‘ensure that their
resources stretch further and will enable them to operate
more effectively’, as I said during that debate.
This bill continues on that successful policy initiative
by allowing other health organisations to also access
HPV. These agencies include Ambulance Victoria, the
Department of Human Services residential care services
and the Victorian Institute of Forensic Mental Health.
This, as I said earlier, will be on an opt-in basis. The
bill is about expanding opportunities and allowing these
agencies to make the decision to use HPV rather than
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forcing them to do so. It will, however, allow them to
take advantage of HPV’s bulk purchasing, and
therefore it will lower prices. All round, it will ensure
greater efficiencies among our public health
institutions, which is a very welcome thing.
In relation to leases and licences, the bill also makes
changes to the maximum length of time that a lease can
be granted on Crown land managed through the health
portfolio. The Crown Land (Reserves) Act 1978 sets
out the maximum length of time a lease can operate.
What this bill changes is how many years that
maximum length of time can be. In the minister’s
second-reading speech it was explained that, with the
Minister of Health’s approval, the trustees and
committees of management of hospital sites will be
able to sign leases and licence agreements for up to
35 years. There is a very simple reason for this, and that
is that many public-private partnerships (PPPs) require
this length of time to be viable and to attract private
sector finance. In the past it used to be 21-year leases,
and I think that time frame is not long enough to give
certainty to the private sector. Extending these lease and
licence periods will allow our public hospitals to attract
investment through public-private partnerships. There
are also safeguards to ensure that these leases and
licences are consistent with Crown land reservation.
The third area which is addressed in the bill is the
limitation of investment powers. It amends a restriction
on boards of management to limit investment in
high-risk securities. It is a fairly minor aspect of the bill,
but it is very important. Currently there is no restriction
on the manner in which public hospital funds can be
invested, and it is at the discretion of the board of
management. The Minister for Finance and the
Department of Health have no authority over the
investment decisions made.
We are probably all familiar with the relationship
between risk and reward in investments, with riskier
investments generally yielding higher returns than less
risky investments. In fact I will use the old adage, ‘If it
looks too good to be true, it probably is too good to be
true’. Some investments are too risky for public sector
entities, and restrictions currently apply for other
entities but not for public hospital boards. This bill will
result in public hospital boards operating under the
same restrictions as other public sector entities when it
comes to investment decisions.
These restrictions will allow the boards of management
to invest through the Treasury Corporation of Victoria
and the Victorian Funds Management Corporation
(VFMC). These two corporations have far more
expertise than exists on public hospital boards and are
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able to generate reliable returns on investment. This is a
very welcome addition. Members of hospital boards are
great representatives across a broad range of areas, and
they do a very good job. This gives them certainty too.
It gives certainty so that they will not be investing in
risky investments which might have looked good at the
time. It provides certainty knowing that the VFMC and
the Treasury Corporation of Victoria, which have the
expertise, can be relied on. I think this will give boards
a great deal of comfort.
In conclusion, this bill makes small but important
changes to the way in which our public health system
operates. It will improve the financial efficiency of the
health sector. I commend the bill to the house.
Mr ONDARCHIE (Northern Metropolitan) — I
rise to contribute to debate on the Health Services
Amendment Bill 2014. This bill demonstrates the
commitment of the Victorian Napthine coalition
government to common-sense reforms that help the
state’s health-care system. I am going to do something
really unusual here; I am going to actually speak to the
bill before us. In her contribution this morning
Ms Hartland did not speak to the bill, so the next time
Ms Hartland stands up to raise a point on relevance, I
am going to remind her about her speech on 27 March
2014 when she stood up and made a contribution that
had nothing to do with the bill before us.
In her contribution Ms Hartland did manage to
complain that we had to stay late on Tuesday night for a
very important bill. That is exactly why we stayed late
on Tuesday night, because it was a very important bill.
It was not one that should have been addressed
flippantly throughout the course of the day; it needed to
be dealt with with appropriate consideration and
analysis. That is why we stayed late. It is unfortunate
the Victorian Greens did not understand the importance
of that bill and instead wanted to go home early. We are
about serving the people of Victoria well, and that is
what we did on that day.
I wish to acknowledge the contributions on this side of
the house from both the Parliamentary Secretary for
Health, Ms Crozier, and my good friend and colleague
Mrs Coote. They addressed the bill in great detail. I
choose for the efficiency of the house not to go through
it again other than to say that this bill is going to
broaden the functions of Health Purchasing Victoria for
a whole lot of efficiency and economic reasons and to
give taxpayers good value for money.
The bill will allow Victoria’s health dollar to go further
by providing Ambulance Victoria, Justice Health and
the Department of Human Services the opportunity to
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access the benefits of collective and volume purchasing
through Health Purchasing Victoria. It is going to
reduce the cost pressures on the health system and
enable the expansion of good practice and transparent
procurement services provided by Health Purchasing
Victoria to other parts of the health sector.
The bill seeks to broaden the functions of Health
Purchasing Victoria and provide the Minister for Health
with the power to approve long-term leases and
licences with respect to hospital sites. That will then
allow the trustees and the committee of management of
hospital sites, subject to the approval of the Minister for
Health, of course, to grant leases and licences for a
period of up to 35 years. These extended powers will be
limited to Crown land, which is managed in the health
portfolio, and will only allow the opportunity to grant
leases or licences for the purposes which are consistent
with Crown land reservations.
When I think of hospitals, I think of the Northern
Hospital, Epping, in my electorate of Northern
Metropolitan Region. When we came to government
that hospital needed significant support, because it had
not been provided for a long period of time — —
Mrs Coote — Shame.
Mr ONDARCHIE — Mrs Coote’s interjection of
‘Shame’ is absolutely accurate. How could Labor
ignore that rapidly growing area of Melbourne’s north,
the city of Whittlesea — which grows by 173 residents
every week — for such a long time? The government
has an opportunity to do something about that. I was
honoured and privileged in my very first few months in
this job to assist for an entire shift in the emergency
department at Northern Hospital. I was in scrubs and I
helped out. I got to see firsthand what happens there.
The staff do a wonderful job, but they are under
pressure because of the growing demands of the local
area — —
Mrs Coote — What did you have to do?
Mr ONDARCHIE — I did a range of things to help
out. I did not do any brain surgery. I did not help
anybody in particular, but I did help out and get a
chance to observe, assist and understand the pressures
staff are facing at Northern Hospital. It is my great
fortune that the Minister for Health and the government
understood my position.
I was pleased to join the Minister for Health, the
Minister for Community Services and the Premier at
Northern Hospital recently to open the new
coalition-funded expansion of the emergency
department, which means more beds and more

PRODUCTION OF DOCUMENTS
978

COUNCIL

opportunities to assist people in the northern suburbs.
This comes in addition to our commitment to the
Northern Hospital to increase its facility by adding
more beds to service that fast-growing need in that
fast-growing region of Melbourne. This government is
all about supporting Victorians in our health system.
In addition, the Austin Hospital, which is also in my
electorate, has a brand-new short-stay unit, for which it
has been crying out for a long time. I know Mrs Coote
has been a strong advocate of short-stay units, in
particular for women’s mental health issues. I am
pleased that through her stewardship as well as that of
the Minister for Mental Health we are increasing the
capacity for mental health support for women at the
Austin Hospital. This will be a new area just for
women, one which will provide them with security,
safety and most importantly maintain their dignity as
they go through the trials and tribulations of their
illnesses. Let us not forget that mental health is an
illness. If you break your arm or your leg, it is obvious
to people, but mental health is also an illness. We need
to protect and support those Victorians as we do
Victorians across the board. I commend this very
important bill to the house.
Motion agreed to.
Read second time; by leave, proceeded to third
reading.
Third reading
Motion agreed to.
Read third time.
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VICTORIAN CIVIL AND
ADMINISTRATIVE TRIBUNAL
AMENDMENT BILL 2014
Second reading
Debate resumed from 13 March; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Mr TEE (Eastern Metropolitan) — I welcome the
opportunity to make some brief comments on the
Victorian Civil and Administrative Tribunal
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Amendment Bill 2014. The bill purports to enhance the
powers of the tribunal and enact a new regime for
expert witnesses and expert evidence and for other
purposes. We on this side of the chamber are
reasonably comfortable with the flagship provisions
dealing with expert witnesses and indeed expert
evidence. Our concern relates to the other purposes set
out in the bill. We have seen this time and again. You
have a bill which at one level appears to be innocuous
but once you drill down to look at the detail you find
some features that are of grave concern not just to the
opposition but also on this occasion to local councils
and indeed the local community.
In that regard I just want to point out a couple of
examples, starting with clause 8 of the bill, which
allows the Victorian Civil and Administrative Tribunal
(VCAT) to refer back to a decision-maker the original
decision. That would mean that if a council rejects a
development application, acting in the interests of its
local community, that developer can take that matter to
VCAT, which can then require the council to
reconsider the decision. One can imagine that on
occasion there may be merit in that, particularly if the
developer changes its application in response to
concerns raised by the council or VCAT. But the way
that this clause has been crafted allows for much
broader scope than that, and our concern is that a
council could be directed by VCAT to reconsider
exactly the same application it has already made a
decision on.
The concern councils have is twofold. The councils I
have spoken to were never consulted about this
requirement. These development applications are
detailed. Some of them take a considerable amount of
time for councils, at both an officer level and a council
level, to consider. The concern is that this clause might
require councils to reconsider a decision they have
already made without any criteria in terms of the
matters they ought to take into account. I can
understand the logic of this clause and why it has been
included in the bill, but our concern goes to how it will
operate in practice and the clunky way it has been
drafted.
The other issue that concerns the opposition is clause 9,
which allows for the removal of parties to proceedings.
This is of grave concern to the opposition; in fact we
will not support this clause. Our concern is this: if a
community is concerned about a development
application, that community should have a right to put
its case before VCAT. Councils or community groups
currently have an opportunity to put a case in terms of
concerns about a development.
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Mr D. R. J. O’Brien — Not in every case.
Mr TEE — As Mr O’Brien points out, that is not so
in every case. He is right, and I congratulate him. Those
groups have to have standing. They have to have a
relevant interest. You cannot simply bowl up to VCAT
and expect to put a view; you need to have standing.
These provisions do not affect that threshold
question — that hurdle — that community groups need
to get over. But this clause deals with a different matter.
This clause says that even if you have standing, if you
pass all those tests, are relevant and are affected by
these proceedings — even if you meet that criteria —
someone can apply to get you knocked out. They can
apply to get you knocked out because of some very
vague criteria set out in this clause. They can apply to
get you knocked out simply because you are not a
proper or necessary party to the proceedings. In the
view of the opposition, that is a very vague proposition.
The vagueness of it causes us concern.
The consequences can be quite startling, because
knocking out opposition to a development proposal or
knocking out the capacity of the community to put
forward a view could have quite detrimental
consequences for that community. You could have
developments that are completely inappropriate and out
of character for the suburb where they are to be built.
We are very concerned about this provision and the
impact it will have on Victorian planning. We think it is
an erosion of third-party rights and the right of a party
or a community to have its say before the independent
umpire — VCAT — in terms of the colour and shape
of the buildings that are to be constructed in their area.
We will not be supporting this clause.
We are also concerned about provisions dealing with
the reimbursement of fees. This issue will directly
impact upon not just councils but also ratepayers. This
provision means that if a council makes a decision to
knock back a development and it does that representing
its community and the best interests of its community,
the developer can go through the major cases list and
submit an application to VCAT. If the developer is
successful, it can claim the fees that it has incurred.
Members can see that those fees are quite extensive.
Given the way this government has jacked up fees, the
application fee for the major cases list is now over
$3000. More than $3300 must then be paid for the
hearing fee. That hearing fee is paid per day or part
thereof.
For example, Stonnington council — which, I might
add, has not been consulted about this — has had
14 cases lasting for four or more days in the last
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12 months. If these provisions were to apply, what we
would see with Stonnington council is that if it knocks
back a development, the developer would take the
council to VCAT, and if the developer were successful,
they could seek to have their fees reimbursed.
Obviously these fees will be paid for out of the pockets
of ratepayers. It will be ratepayers who will have to foot
the bill for these extraordinary fees. That is a major cost
shift from the developers to the ratepayers.
If you look at Stonnington, that would be a big whack.
It is just one council. As I said, in the last 12 months
Stonnington had 14 cases running for four or more
days. The cost to Stonnington alone could be up to
$200 000 each year. That is $200 000 of ratepayers
money going to pay fees that developers have incurred
at VCAT. This is not a criticism of developers, because
they have to pay the fees set out by government, but
this government has made a decision that the fees that it
has jacked up, which are very high, will now no longer
be paid for by developers but by councils. We are very
concerned about that provision, the way in which it will
apply and the impact it will have on ratepayers. We
have those concerns with the way the bill operates. We
do not oppose the bill, but we oppose those clauses in
the bill. We will move amendments accordingly when
the bill goes into committee.
Ms PENNICUIK (Southern Metropolitan) — The
Victorian Civil and Administrative Tribunal
Amendment Bill 2014 makes four key changes to the
Victorian Civil and Administrative Tribunal Act 1998.
The changes will enable the tribunal when exercising
its review function to invite an original decision-maker
to reconsider the decision; enable the tribunal to make
an order in relation to fees, separate from its power to
award costs; introduce a legislative scheme for the
tribunal in relation to expert witnesses and their
evidence; and provide a range of mechanical and
technical amendments to improve the tribunal’s ability
to manage proceedings.
It is not clear whether any of these four changes will be
of benefit to the ordinary citizen who takes a matter to
the Victorian Civil and Administrative Tribunal
(VCAT). Furthermore, this bill represents a lost
opportunity to look at a number of changes that could
be made to the operation of VCAT which have been
called for by councils, consumer groups and ordinary
citizens for a long time. It would not be a surprise to
anybody in this chamber that there is a lot of anxiety
amongst ordinary citizens and probably all local
councils — and I will refer to some councils
specifically during my contribution — about the
operation of VCAT and the way it exercises its power,
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particularly in the planning jurisdiction but also in other
jurisdictions.

Thursday, 27 March 2014

QUESTIONS WITHOUT NOTICE
Ventnor planning decision

Additionally the government has not consulted at all on
this bill. It has not consulted with the Law Institute of
Victoria, local government, the Tenants Union of
Victoria, consumer advocates or community legal
centres. All of the groups we contacted in the short time
we had available to consult on this bill relating to
VCAT — the most controversial wing of the courts —
had no idea the bill existed, or that it was on the
government agenda, let alone that it was passing
through the Parliament.
Our ability to obtain detailed feedback on the bill has
been completely curtailed. Most of the provisions of the
bill, as Mr Tee has already said, are unclear. In the
small amount of feedback we have received about the
provisions we have heard some say they believe it is
unclear how they will operate. It is unclear how the
criteria for them will be applied, it is unclear whether
they are even necessary and, as I started out saying, it is
unclear whether they will benefit ordinary citizens or
further the aim of VCAT, which is to be a low-cost
appeals tribunal that is accessible and meaningful to
ordinary citizens.
VCAT has three divisions — the civil division, the
administrative division and the human rights division.
Despite the statement the Attorney-General made about
this bill in his very short and not very comprehensive
second-reading speech in the Assembly, the
amendments will apply to all three divisions of VCAT
rather than particular divisions. In his speech the
Attorney-General referred to changes in clause 8 of the
bill which will enable a tribunal to invite the
decision-maker to reconsider a decision. If you look at
that speech, you could be forgiven for thinking this
amendment will only apply, or is only meant to apply,
to the planning list in the administrative division of
VCAT. That is not the case. The amendments will
apply to all divisions and lists of VCAT.
The Greens have many concerns with this bill. Of the
four changes that are made by the amendments in the
bill, it is the administrative ones tacked on at the end
that leave us with the fewest concerns. However, the
three major areas provide many concerns for the
Greens.
Business interrupted pursuant to standing orders.

Mr TEE (Eastern Metropolitan) — My question is
for the Minister for Planning. I refer to the
Ombudsman’s report that came out today, and I ask:
does the minister accept the Ombudsman’s conclusions,
which are set out on page 32, that the minister’s
decision to intervene in this matter was contrary to legal
advice, the views of the community, the views of the
local council and two independent panel
recommendations, and that his intervention did not
meet the requirements of the Planning and Environment
Act 1987?
The PRESIDENT — Order! I ask Mr Tee what the
actual issue is. Mr Tee is familiar with it, as is the
minister, but just for the sake of the house, could
Mr Tee tell us what the actual issue is?
Mr TEE — My question is in relation to Ventnor on
Phillip Island.
Hon. M. J. GUY (Minister for Planning) — No
smoke, no gun, no bullet. The gun was not even loaded,
Mr Tee. That is what the Ombudsman found —
nothing. We have had two years of Mr Tee and the
Labor Party smearing my staff, smearing good people
and smearing hardworking people like Meg Bartel. We
have heard smear after smear after smear. We have had
Mr Tee, to his right, refer something to the
Ombudsman, who has come back and found what?
Nothing. Niente.
What I hope to get from Mr Tee and maybe one
journalist at the other end of town is some type of
clarity or even an apology to those people they have
smeared, to those people they claimed would be hauled
before the Ombudsman and interviewed or hauled
before the Ombudsman and read the riot act. None of
that has occurred. Those people deserve an apology.
Now is Mr Tee’s time to give it to them.
Supplementary question
Mr TEE (Eastern Metropolitan) — If anybody
deserves an apology, it is the people of Victoria. The
Ombudsman is very clear: the minister’s actions were
contrary to the act, contrary to the council and contrary
to the views of two independent reports. What
confidence can investors have in Victoria when the
minister operates in a way which is contrary to the act
the minister is required to administer and contrary to the
legal advice of his department? What confidence can
investors have that they will get a fair hearing and that
their issues will be considered according to the law —
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according to the Planning and Environment Act
1987 — when the Ombudsman comes out and says that
the minister’s actions have been contrary to the very act
he is required to implement?
The PRESIDENT — Order! I will allow the
minister to answer provided he does not keep using
foreign languages which I do not understand and I am
sure Hansard struggles with! However, I am concerned
about the supplementary question in terms of its
breadth. It goes beyond the substantive question
because it comes back to a far broader question. The
substantive question related specifically to the
Ombudsman’s report tabled today. In the circumstances
I will allow the minister to answer and let the question
stand, but members need to be careful about making
sure that their supplementary questions are apposite to
their substantive questions.
Hon. M. J. GUY (Minister for Planning) — This is
like a damp rag or a low-grade bank clerk coming here
to try to lecture us on planning policy. What is clear is
that Mr Tee has not even read that report, because the
Ombudsman’s findings on page 32 were not in relation
to my actions; they were in relation to the brief’s
recommendations. If Mr Tee cannot even read the
report correctly, how on earth could he be responsible
for the state planning policy framework, the Planning
and Environment Act 1987 and indeed asking questions
on interventions on behalf of investors? Mr Tee just
referred me to the Ombudsman on such a matter. Has
he gone crazy? He is asking me about investors on a
matter he has just referred me to the Ombudsman on.
He is in la-la land. I am sorry, but his question does not
make sense.

Hepatitis B
Mr RAMSAY (Western Victoria) — My question
is for the Minister for Health, the Honourable David
Davis. Will the minister advise the house on the
expanded availability of the hepatitis B vaccine?
Hon. D. M. DAVIS (Minister for Health) — I thank
the member for his question and for his strong
advocacy for vaccination on a whole series of issues,
not only childhood vaccination but in this case
hepatitis B vaccination. I can inform the house that
eligibility for free hepatitis B vaccination has been
expanded to include a number of at-risk groups. This is
an important public health measure that will see a better
outcome for our community.
It is important to note that hepatitis B is a
vaccine-preventable illness which left untreated can
lead to advanced liver disease, cirrhosis and ultimately
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in some cases fatal liver cancer. Hepatitis B is one of
the leading causes of liver cancer in Australia, which is
now the fastest growing cause of cancer death in the
country. It is not possible to be a healthy carrier of
hepatitis B. Vaccination against hepatitis B usually
involves a three-dose course. Vaccination for children
in Australia is provided free under the national
immunisation scheme in Victoria, and I will say
something more about the vaccination of children in a
moment.
The vaccine course is also provided free to certain
at-risk populations. The department has, through the
advice of the chief health officer, put out an advisory
which indicates the list of groups that have access.
People living with HIV are included, for example.
Prisoners and remandees are included, and I am sure
the Minister for Corrections will understand the
importance of that. Also included are people who inject
drugs or who are on opioid substitution therapy; people
living with hepatitis C; men who have sex with men;
and household contacts and sexual partners of people
who are living with hepatitis B. This is an important
public health measure. The funding of free vaccinations
ensures that people have that support, as is required.
Victoria is putting a significant effort into vaccination
more generally. I note the National Health Performance
Authority report entitled Healthy Communities —
Immunisation Rates for Children in 2012–13, which
was released in recent days. That report makes it clear
that all of Victoria’s Medicare Local catchments had
greater than 90 per cent coverage in all three of the age
groups — one year, two years and five years, which are
the benchmark dates. In terms of coverage for
Aboriginal and Torres Strait Islander children, many of
Victoria’s catchments were above the national average
in all three groups.
Nevertheless, we need to do better on immunisation of
children, and the government has set a 95 per cent
target. New materials are available in schools and early
childhood centres. I know my ministerial colleagues are
working closely between their departments and my
department to see a lift in the immunisation rate for
children. That is an important target. Victoria leads the
country with our 93 per cent rate overall, but we will
move towards 95 per cent.
Let me be quite clear: the message today is that the
government is providing free hepatitis B vaccinations
for more at-risk groups because this is an important
public health step.
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Ventnor planning decision
Mr TEE (Eastern Metropolitan) — My question is
to the Minister for Planning. I again refer to the
Ombudsman’s report and his finding that the minister
acted in breach of the Planning and Environment Act
1987. The defence the minister gave the Ombudsman
was that his adviser, Mr Boxer, did not give him
departmental planning advice and that Mr Boxer sent
an email to the department in which he purported to
represent the minister’s views to the department. If
Mr Boxer acted in this way — if he acted in an
inappropriate way, if he did not give the minister the
briefings from the department, if he purported to act as
the minister in communicating with the department and
if he was acting in this rogue way — why has the
minister not sacked him?
Hon. M. J. GUY (Minister for Planning) — Mr Tee
has two more substantive questions and three
supplementary questions to apologise to the people he
has smeared in the last two years. Let me be frank.
What Mr Tee has just alleged in this chamber is not
true. If he wants to come into this chamber and smear
staff, he might want to have a look at his own staff, one
of whom was found by the Victorian Civil and
Administrative Tribunal’s antidiscrimination list to
have smeared a female student during the student
elections at Monash University. Do not go smearing
staff. I do not name Mr Tee’s staff. He came in here
and started smearing mine even before this report came
out. Mr Tee should be careful about smearing people’s
staff in this chamber.
I stand by my staff. I stand by my department. They
both do a good job, and I again say that they provide
me with credible advice which I take seriously.
Supplementary question
Mr TEE (Eastern Metropolitan) — I am not having
a go at the minister’s staff or Mr Boxer. What I am
having a go at is the minister using his staff as an
escape goat and the minister’s statements to the
Ombudsman saying that his staff never provided him
with the departmental advice which said that he was
acting outside of the Planning and Environment Act
1987. I am asking the minister why he used them as an
escape goat. That was my question.
My supplementary question is that the minister has not
sacked Mr Boxer. He has not taken any action against
Mr Boxer, notwithstanding the fact that the minister has
said that Mr Boxer did not provide him with
departmental advice and that Mr Boxer acted in a way
in which he was representing the minister’s views
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outside of the minister’s knowledge. That is what the
minister told the Ombudsman. My question is: has the
minister condoned the actions of Mr Boxer by not
dismissing him?
Hon. M. J. GUY (Minister for Planning) — Mr Tee
is just blatantly misrepresenting my statement. What I
did say to the Ombudsman is reflected in that report, in
which the Ombudsman says very clearly that I was the
one who made the decision in this case — not
Mr Boxer, not my department, no-one else; I made the
decision’. In terms of using anyone as an ‘escape goat’,
as Mr Tee says — well, that is a new form of goat to
me! I have heard of a scapegoat — or in Ukrainian,
коза, for goat — but I must say I have never heard of
that. But in terms of a scapegoat, I have been clear that
I make the decisions in planning when they come to
me — not my department, not my staff — and no-one
else is held responsible but me.

Racial discrimination legislation
Mr ONDARCHIE (Northern Metropolitan) — My
question this afternoon is to my good friend and
colleague the Minister for Multicultural Affairs and
Citizenship, the Honourable Matthew Guy. The
minister knows I am of a Sri Lankan background and
my wife is of an Italian background, so we celebrate
multiculturalism in our own home. I acknowledge the
work of the previous minister, Mr Kotsiras, the member
for Bulleen in the Assembly, in that portfolio, and I ask
the minister if he could inform the house of what action
the Napthine coalition government intends to take in
response to the proposed changes to the commonwealth
Racial Discrimination Act 1975.
Hon. M. J. GUY (Minister for Multicultural Affairs
and Citizenship) — Міністр мультикультурного —
which means the minister for multicultural affairs.
I think members are pretty aware that the federal
government is proposing changes to the Racial
Discrimination Act 1975. In case of any ambiguity or
anyone coming to any conclusions, it is worthwhile for
the Victorian government to put on record its actions in
relation to this review and what it intends to do. It is fair
to say that I and the previous minister, Mr Kotsiras,
have made it very clear that there is no place for bigotry
in this country, and I encourage individuals and
communities to provide input into the federal
government’s exposure draft process. It is fair to again
reiterate that freedom of speech is one of the absolute
cornerstones of our democratic society.
I am advised that section 18C of the federal Racial
Discrimination Act makes it unlawful to publicly act in
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a way that is reasonably likely to ‘offend, insult,
humiliate or intimidate’ others on the basis of their race,
colour, nationality or ethnic origin. I am advised that
section 18C was introduced in response to the
recommendations of a number of major inquiries, and I
am sure members of this chamber know that.
Like many others, I am concerned that there may be
some harmful, perhaps unintended, impacts on our
community should the exposure draft as it stands be
enacted. I am genuinely concerned about the broad
nature of some of the exemptions proposed in the
exposure draft, so let me be clear in reiterating the
Victorian government’s position. We remain
unambiguously opposed to any form of discrimination
based on an individual’s race, faith or gender or for any
other reason.
The government believes that all Australians have an
obligation to protect and indeed encourage social
cohesion. That is something that has been very strong
here in Victoria. The rights of all Victorians to practise
their faiths and celebrate their cultures without fear of
discrimination, vilification, intimidation or harassment
must be protected. As a result the Victorian government
will be making a submission to the commonwealth
outlining its position on these proposed changes.
I wish to state clearly that my priority and the Victorian
government’s priority is to ensure that the ongoing
harmony and social cohesion of Victoria remains intact.
Parliaments across our nation are given a privileged
responsibility to set community standards and rules that
protect all members of our society through legislation.
Sometimes this can be a difficult balancing act, and the
proposed amendments present such a difficulty.
Victorian governments of all persuasions, in a
bipartisan manner, have a long tradition of defending
our multicultural and multifaith society. We have a long
tradition of supporting and defending social cohesion
and harmony — whether it was standing up to One
Nation in the 1990s or other challenges that this state
has faced. Any changes to commonwealth legislation
may override our own legislation; thus, changes to
commonwealth laws are obviously of the utmost
importance to Victoria.
I welcome the comments yesterday from Colin
Rubenstein, the executive director of the
Australia/Israel and Jewish Affairs Council, who stated
that the proposed change:
… is narrower than existing state provisions in … Victoria …
which forbid inciting ‘hatred towards, serious contempt for,
or severe ridicule of’ a person or group.
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…
To pass the amendments as they stand would risk
emboldening racists, threatening the quality of life of —

Victorians —
… and seriously straining the fabric of our social cohesion
and harmony.

We will be taking all comments and feedback into
account and be making a very strong submission to the
commonwealth on behalf of Victoria.

WorkSafe Victoria
Ms PENNICUIK (Southern Metropolitan) — My
question is for the Assistant Treasurer, and it relates to
the reintroduction of the Victorian WorkCover
Authority (VWA) as the public name, face and brand
replacing the now publicly familiar name WorkSafe,
which is an eponymous term that immediately conveys
its meaning — not so with the term Victorian
WorkCover Authority. The name WorkSafe Victoria
has been used since 2007 and has high public
recognition. I understand it cost $50 million to establish
the branding and assume it will cost millions more to
rebrand. My question to the minister is: what is the
compelling reason behind the name change from
WorkSafe to the Victorian WorkCover Authority?
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I thank Ms Pennicuik for her question
about the Victorian WorkCover Authority. I must say I
am slightly surprised to receive this question from
Ms Pennicuik because, President, you may recall in the
last Parliament that the Parliament considered
legislation amending the accident compensation
legislation, at which time it was proposed by the
previous government that the name of the entity be
changed from the Victorian WorkCover Authority to
WorkSafe Victoria.
It was as a consequence of amendments moved in the
Legislative Council that that change of name did not
proceed, and it was with the support of Ms Pennicuik
and the Greens that that change of name did not
proceed. That was, I think, 2009 when legislation came
to this Parliament which reaffirmed that the name of the
entity is the Victorian WorkCover Authority.
Last year this Parliament passed the Workplace Injury
Rehabilitation and Compensation Act 2013, which will
come into effect on 1 July this year and which again
reaffirms that the entity we are talking about is the
Victorian WorkCover Authority. So the government’s
position is that the Parliament has twice in the last five
years reaffirmed that the entity is the Victorian
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WorkCover Authority. We believe it is appropriate that
the entity trade under its name, the Victorian
WorkCover Authority, and it will be doing that in
recognition of the new workplace act coming into effect
on 1 July.
Supplementary question
Ms PENNICUIK (Southern Metropolitan) — The
minister has slightly misrepresented my position, which
is that WorkSafe is the regulator of workplace health
and safety and the WorkCover authority is the insurer.
In fact it is our position that they should be split into
two and recognised as such. In terms of the public
branding, the public branding has been under the name
‘WorkSafe’, and as I mentioned in my question, it cost
$50 million to establish that branding, and it is across
all the websites, the literature, the letterheads, the
inspectors’ uniforms et cetera. My question for the
minister is: is it going to cost another $50 million or
more to rebrand in terms of changing the public
recognition of the name from WorkSafe Victoria to the
Victorian WorkCover Authority, and how will the
removal of that established recognition assist in the
public recognition of the functions of WorkSafe?
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I can assure Ms Pennicuik it will not cost
$50 million to use the name Victorian WorkCover
Authority, and it should never have cost $50 million to
use the trading name WorkSafe. This government is
committed to ensuring that those back-of-house
functions and those operational costs of VWA are
minimised. This return to the Victorian WorkCover
Authority name by VWA, coincident with the
introduction of the workplace injury rehabilitation and
compensation legislation, will be undertaken at minimal
cost. As a rolling change as old materials need to be
replaced, new materials will adopt the legal name, but
we will certainly not be spending $50 million on this.

Sporting uniform grants program
Mr D. D. O’BRIEN (Eastern Victoria) — My
question is to the Minister for Sport and Recreation, the
Honourable Damian Drum. Can the minister inform the
house how the Victorian coalition government is
reducing the barriers to participation in sport and
recreation?
Hon. D. K. DRUM (Minister for Sport and
Recreation) — I thank the member for his question and
congratulate him on his entry into this chamber and also
on an amazing inaugural speech in this house.
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The question the member asked is in relation to the
sporting uniform grants program. I have had the
opportunity of announcing that these grants will be
coming forward in the next short while. In the next few
weeks we will be making a string of announcements
that there will be grants in the community of up to
$1000, which will assist a whole range of sporting
organisations and sporting clubs with their uniforms
and footwear. In many instances these purchases are
compulsory for participation and the clubs do not have
an opportunity to not have the proper uniforms, and
often this cost creates a barrier for clubs and individuals
to participate in organised sport. This program makes
an enormous difference when it comes to breaking
down some of these barriers to participation and
enabling many children to participate in different sports
right around the state.
Being part of a local club, as we all know, offers
amazing opportunities to participate in a broad range of
activities. As members will hear me say in this chamber
many times, we have to continually emphasise the
amazing benefits that are derived within the community
and our society by involvement in organised sports,
especially those sports that have a club structure around
them.
Through the amazing program we have — and I must
again offer my thanks to former minister Hugh
Delahunty, the member for Lowan in the Assembly, for
the work he has done in bringing these grants
through — I will be able to announce that 311 sporting
clubs across metropolitan and regional Victoria will be
the beneficiaries of these grants of up to $1000. Of the
311 grants, 176 will be awarded to clubs in rural and
regional Victoria, where many small towns have small
organisations and where the cost of uniforms can really
create a problem; and 135 grants will go to clubs in
metropolitan regions across this great city.
The grants represent a variety of different sports, with
37 individual sports being represented. We are
enormously pleased with the breadth with which we are
able to have these grants reach these respective sports.
Once again, I urge all clubs to look very carefully at the
way they can access these grants. These grants may be
small, up to $1000, but they are incredibly important in
breaking down the barriers to further participation in
organised sport in this state.

Ventnor planning decision
Mr TEE (Eastern Metropolitan) — My question is
to the Minister for Planning. I refer to the
Ombudsman’s report and to his findings that the
minister acted in breach of the Planning and
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Environment Act 1987, in particular to his findings that
the minister’s office rejected the recommendations of
the department that he not intervene and that his office
sought a different recommendation from the
department. At paragraph 96 of his report the
Ombudsman says that this conduct was not unique and
that on more than one occasion the minister’s office had
rejected departmental advice. When did the minister
become aware that this practice had infected the
operations of his office?
Hon. M. J. GUY (Minister for Planning) — I refer
to the comments about this practice of not taking the
advice from a department. If advice from departments
was mandatory, dare I say there would be no
requirement for either a Labor, a Liberal, a Nationals,
or — God forbid, one day with a coalition — even a
Greens minister in the future. Departmental advice is
advice. It does not say, ‘It is mandatory’. Dare I say if
Mr Tee thinks that one instance, as reported in one
report, by my office is the only time in history a
ministerial office has said — on a brief which did not
even come to me — ‘We actually are not sure about
this advice’, then I suggest he should have a
conversation with some of his own former Labor
ministers for the many decades that those people held
government in this state, the last two accumulative with
the Cain and Kirner governments.
Dare I say that the question is somewhat bizarre,
because what it says to me is that Mr Tee believes
departmental advice should be mandatory. If that is the
case, I would be happy to show Mr Tee some initial
advice on agent of change, for instance, which is not as
strong as I believe it should be. I believe the
agent-of-change principle, as advocated by
Mr O’Donohue and me, should be very strong. The first
advice which has been received by me is not as strong
as it could be, so I am going to ask for stronger advice.
Is Mr Tee saying — through you, President — that that
should then be mandatory because it has been presented
to me, that advice that is not as strong as what I believe
it should be should then be mandatory?
Another that I put to the chamber is the neighbourhood
residential zone. Some people in my department — and
there are a couple of hundred there — have a different
point of view and say that it should not have come in
the form that it did. I asked for advice. I asked for
follow-up advice, as you would expect, to make sure
that communities get the protection they deserve.
Should that be mandatory? Of course it should not be
mandatory. That is why you are the minister when you
come over to this side, I say to Mr Tee. You are there to
make a decision. You are there to do what you think is
right. If you believe that advice provided to you could
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be better, like on the agent of change, then obviously
you would ask for it to be beefed up. What Mr Tee is
saying in his question to me is that every single piece of
advice from a department to a minister should be
mandatory, and that is a premise I believe is dangerous
and unworkable.
Supplementary question
Mr TEE (Eastern Metropolitan) — I do not disagree
that the minister is entitled to reject the advice of the
department. But what the Ombudsman has done is to
find that the minister’s office, on more than one
occasion, has directed the department to change its
views, to change its recommendations, so that he as
minister is not receiving frank and fearless advice. That
is what the Ombudsman has accused the minister’s
office of doing, of manipulating the department to get
the outcome that the minister wants. The Ombudsman
has said that it happened in the Ventnor matter, but that
is not an isolated incident. The Ombudsman has
referred to evidence that this practice by the minister’s
office has occurred on more than one occasion. Will the
minister investigate that evidence?
The PRESIDENT — Order! I am flicking through
the report to establish where the Ombudsman made
those claims.
Mr TEE — It is on page 21, paragraph 96:
They advised that emails of this kind —

this is the email where the minister’s office tried to
direct the department —
were unusual but, as one officer put it, ‘not unheard of’ and
that the minister’s office rejected ‘a handful’ of briefings per
year.

The PRESIDENT — Order! In taking Mr Tee’s
reference, I accept that the Ombudsman said that it is
not unheard of for the minister’s office to reject a
handful of briefings each year, but I do not see in that
reference any proposition that in fact the minister
instructed the department to provide a particular
briefing.
Mr TEE — There is an earlier reference to that.
There is an email from the minister’s office to the
department asking for a different outcome to the one
which had been recommended by the department in its
briefing.
The PRESIDENT — Order! I will allow the
supplementary question because I do not believe that it
would be proper for me to interfere in the process of
questions and answers — I think these matters are
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robust — but I certainly expect that members establish
their questions on sound ground. Particularly when
members take up a report by an officer of the
Parliament, it is imperative that that report is quoted
accurately and the propositions that are put to this
house, by way of questions, reflect fairly on the report
that is provided to the Parliament and is not taken out of
context.
I accept Mr Tee’s assurance that there is another
reference in the report that I do not have time to explore
now, and I take the question in good faith from that
point of view. I certainly do not want to be in a position
of arbitrating on the veracity of questions, but I caution
members to make sure that where they use a document
as the basis for a question that there is an accuracy
and — I am not referring to Mr Tee as being dishonest
at all — and honesty in terms of the reflection of the
matters.
Mr TEE — President, the other reference is on
page 33, paragraph 150, and it states:
… the department felt compelled to change its
recommendation on the strength of an email from a
ministerial adviser, Mr Boxer, dated 3 June 2011.

Hon. M. J. GUY (Minister for Planning) — I do not
think this guy knows what he is talking about. It has
actually come to this, President. Apparently Mr Tee’s
smoking gun is that it is not unheard of and that the
minister’s office rejected a handful of briefings per
year. Can you believe it? I have given further advice to
Mr Tee that I rejected another two — one was on agent
of change and the other was on a neighbourhood
residential zone. What a shock! I offered it up to the
chamber and now Mr Tee is treating it like it is some
kind of smoking gun. I will offer up a couple more to
him if I find them. I get advice, and sometimes it does
not take into consideration policy changes. There are
two examples: agent of change and neighbourhood
residential zone. Mr Tee comes in here and acts like
this is some kind of smoking gun. If this is the best the
member can do, he should find a new job.

Road safety
Mrs COOTE (Southern Metropolitan) — My
question is to the Assistant Treasurer, Mr Gordon
Rich-Phillips. Can the Assistant Treasurer update the
house on the world-first study into the causes of serious
crash injury, as a part of the government’s strategy to
reduce road trauma by 30 per cent by 2022?
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I thank Mrs Coote for her question and
for her interest in road safety, which I know is a matter
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of interest to all Victorians and particularly Victorians
in this place. As part of the Napthine government’s
commitment to building a better Victoria, we have
established the Ministerial Council on Road Safety
which brings together the ministers responsible for the
Transport Accident Commission (TAC), VicRoads, the
Department of Justice and Victoria Police to ensure that
we have improved coordination across those agencies
that play a critical role in delivering improvement in
road safety outcomes.
We recognise the key drivers of better road safety
outcomes are better drivers on better roads in better
vehicles. Two weeks ago, in an effort to improve our
understanding of those elements of road safety and to
determine what government agencies and the
community can do to improve road safety outcomes, I
was delighted to join my colleagues to launch the
enhanced crash investigation study, which is a new
initiative of the TAC. This $8 million investment by the
Transport Accident Commission in partnership with the
Monash University Accident Research Centre will, for
the first time anywhere in the world, undertake detailed
analysis and crash investigation by looking at a sample
of 400 serious road casualties.
This technique has been used for many years in the
aviation industry to investigate the factors which lead to
aviation accidents, looking at the human factors, the
environmental factors and the equipment factors which
lead to collisions and looking at the systemic changes
which can be made to eliminate those factors into the
future.
For the first time this TAC-funded study will be
bringing together those techniques to studying road
collisions to understand the human factors involved in
particular collisions, the environmental factors — be
they road conditions or the weather conditions at the
time — and the equipment factors involving the
vehicles which led to those collisions. The study will
look at a sample of 400 serious injury collisions. It will
look at more than 5000 data points which have been
collected from those collisions to better understand
those factors and to understand what changes can be
made at a systemic level to drive better outcomes.
This is part of the Napthine government’s commitment
to road safety. It is a world first. We believe it will be
very important in giving us a better understanding of
the factors behind collisions and a better opportunity to
drive safer roads in Victoria.
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Crown Casino
Ms PULFORD (Western Victoria) — My question
is to the Minister for Liquor and Gaming Regulation.
Will the minister rule out any increase in the number of
electronic gaming machines at Crown Casino?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — The government has been very
clear. We have no intention of increasing the number of
gaming machines in Victoria, and we have no plans to
increase the number of machines at Crown Casino.
Supplementary question
Ms PULFORD (Western Victoria) — I thank the
minister for his answer. By way of a supplementary
question I ask: has the minister received any briefings
or advice which go to the matter of an increase in
Crown Casino’s electronic gaming machine
entitlement?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — No.

Crime prevention strategies
Mrs PEULICH (South Eastern Metropolitan) —
My question without notice is also to Mr O’Donohue,
but in his capacity as Minister for Crime Prevention,
and I ask: can the minister update the house about the
most recent grant opportunities this government has
made available to Victorian councils and community
groups to help improve safety in their communities?
Hon. E. J. O’DONOHUE (Minister for Crime
Prevention) — I thank Mrs Peulich for her question,
and I acknowledge her strong interest and advocacy in
relation to crime prevention initiatives. Let us
remember that the crime prevention portfolio is a
creation of this government. This government is very
serious about partnering with local communities and
councils to develop innovative and new crime
prevention initiatives which respond to local issues of
concern and local community feedback. That is in stark
contrast to those opposite. It is worth noting that if
Labor were elected to government at the election later
this year, not only would Mr Tee present himself as the
Minister for Planning — —
Mr Lenders — On a point of order, President, on
the nature of the minister’s answer, he has been asked a
Dorothy Dixer from his own side. He was talking about
a portfolio within his own administration, but he is now
debating the issue by speculating what would happen if
there were a change of government. The question was
on government administration. The minister is now
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clearly starting to debate the issue in a different
direction. I ask you to direct him not to debate. By
definition it is a debate because it concerns the current
Parliament. There is no election.
The PRESIDENT — Order! I concur with the point
of order raised by Mr Lenders in that to speculate what
an alternative government may do later this year is
entering into a debate — and I am not sure that policy
settings are actually in place for any of the parties in
many areas of their respective platforms. Whilst the
minister might refer to a current position, to be talking
about what might happen with the prospect of an
alternative government in the future is speculation. It is
debate and is outside the realms of government
administration.
Hon. E. J. O’DONOHUE — Thank you, President,
for your guidance. Let me make this fundamental point.
I am proud to be in a government that values crime
prevention and actually has a Minister for Crime
Prevention. Labor sacked its shadow Minister for
Crime Prevention, and now there is no shadow Minister
for Crime Prevention. That says a lot about the
priorities of Labor.
As part of our partnership with local communities, we
have a $35 million four-year program when it comes to
crime prevention initiatives. One of the great initiatives
of the crime prevention portfolio has been the
Community Safety Fund (CSF). Under three rounds of
the Community Safety Fund 422 local projects have
been advanced and funded. We have partnered with
local organisations and local community groups to
address crime and perceptions of crime.
Last week I was absolutely delighted to join with my
colleague Lorraine Wreford, the member for
Mordialloc in the other place, at the Chelsea Men’s
Shed to launch the fourth round of the CSF. It was a
great privilege to be with the gentlemen of the Chelsea
Men’s Shed, which was a recipient of a previous grant
round and does a great deal of good work in the
community with a range of organisations in the Chelsea
area. The funding we have provided to that men’s shed
has ensured that their premises are more secure. They
have greater confidence in the integrity of their
premises, and that means they are much more confident
about their work and the things they do. I encourage
community groups and councils across Victoria to
make applications under the fourth round of the CSF.
Applications close on 12 May.
Recently applications closed for another of our crime
initiatives, the Public Safety Infrastructure Fund (PSIF).
Under the PSIF, grants of up to $250 000 to councils
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for public safety and security infrastructure are
available for things such as improved lighting, CCTV,
streetscape and urban design improvements. The
response to the PSIF grants has been overwhelming. In
the last round we allocated $3.1 million for 23 projects.
This round we received 44 applications, and the quality
of applications has been very impressive. An
independent panel with representatives from police,
planning, transport, the Municipal Association of
Victoria and Local Government Victoria will now
assess the applications, and I look forward to
announcing outcomes in the near future. Again, I invite
councils and community groups to apply for these
grants. They are about partnering with local
communities and building a safer Victoria.
Mr Jennings — On a point of order, President, I
encourage you to perhaps assist the chamber in the
future with some guidance on how we may deal with
the issue I am about to raise. During question time you,
President, I think quite appropriately, were concerned
during the questioning by Mr Tee of Mr Guy about the
evidence that was brought to bear in backing up his
interpretation of what the Ombudsman said. I think it
was fair enough to test that matter, but I put to you,
President, that on many occasions in answering some of
the questions that I have raised with the Leader of the
Government — and I am sure other members feel
exactly the same way — the minister may rely in his or
her answer on information which might be of similar
contestability. If we open up this space to contest the
authenticity of evidence that is put to us, we might call
upon you to provide us with some guidance. The next
time this raises its head, I may be responding to a
minister’s answer and be challenging the veracity of his
interpretation of so-called facts.
The PRESIDENT — Order! Mr Jennings makes a
good point. I think it is incumbent upon members to
source and source fairly any documentation they rely
on. The only reason I sought to test a little further
Mr Tee’s question today was that it was on an
Ombudsman’s report — the Ombudsman is an officer
of the Parliament — and it was a document tabled
today. Having read the sections that Mr Tee referred to,
I am satisfied that the questions were clearly in order
and were reasonably well anchored in what he saw as
the response of the Ombudsman to the complaint that
had been referred to that office. Therefore the questions
and the responses from the minister were both clearly in
order in terms of the contestability, if you like, of those
matters.
In terms of the material that members rely on from time
to time, Mr Jennings is absolutely right in saying that
we might well have different views on what
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conclusions have been reached in various reports and
documents. I think it is very important that members
recognise their responsibility to provide a fair
interpretation — and a balanced interpretation where
appropriate and within context — of any reports that
they rely on and that wherever possible those
documents are able to be verified by other members of
the Parliament in terms of any claims that are made or
facts that are relied on. I would be very careful about
any intrusion that I as Chair might make in those
matters, but I would rely on members taking their
responsibility seriously in bringing matters before the
Parliament. I thank Mr Jennings for the point of order. I
think it is a valid one.

QUESTIONS ON NOTICE
Answers
Hon. D. M. DAVIS (Minister for Health) — I have
answers to the following questions on notice: 9550,
9935, 10 032.

VICTORIAN CIVIL AND
ADMINISTRATIVE TRIBUNAL
AMENDMENT BILL 2014
Second reading
Debate resumed.
Ms PENNICUIK (Southern Metropolitan) — As I
have said, the Victorian Civil and Administrative
Tribunal (VCAT) has three divisions: civil,
administrative and human rights. In the civil division
we have the civil claims list, the domestic building list,
the owners corporations list, the real property list, the
residential tenancies list and the retail tenancies list. In
the administrative division there are the legal practice
list, the planning and environment list and the review
and regulation list. In the human rights division there
are the guardianship list and the human rights list.
Members can see from those lists that in its function as
an appeal tribunal VCAT deals with a wide range of
issues.
The amendments made by the bill apply to all those
divisions and lists. Although the case has not been
made persuasively by any documentation that
accompanies this bill, such as the second-reading
speech or the explanatory memorandum, and while
some of these amendments may arguably work better in
particular divisions or lists than in others, it is certainly
arguable that they will be or could be detrimental if
they are applied in other divisions or lists of VCAT.
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Clause 8 inserts new section 51A so that a tribunal may
invite a decision-maker to reconsider its decision. It
provides:
At any time in a proceeding for review of a decision, the
Tribunal may invite the decision-maker to reconsider the
decision.

It provides also:
… the decision-maker may —
(a) affirm the decision; or
(b) vary the decision; or
(c) set aside the decision and substitute a new decision for
it.

As I said earlier, in his second-reading speech the
minister spoke about this briefly, stating:
The reform is expected to be of particular benefit in
proceedings in the planning jurisdiction, where progress
towards resolution has been made with the parties, and where
the decision-maker may wish to vary its decision or substitute
a decision that is acceptable, or more acceptable, to the
parties.

In the planning jurisdiction the decision-maker is of
course the council and the other party is usually a
developer. The practical effect of the amendment is that
the tribunal will be inviting the council to reconsider its
decision to reject a planning application by a developer.
It is commonly the case that the council has already
addressed the statutory requirements, has applied its
local policies and planning mechanisms to the
development application and has rejected the
development application based on its local planning
policies and planning scheme, and the developer has
then gone to VCAT to appeal the decision based on the
local planning scheme.
Particularly where some VCAT members appear to the
public and councils to be pro-developer, let us say, it is
difficult to see that this amendment will act in any way
except against the interests of councils and local
communities. It certainly has not been backed up with
any strong rationale from the government. The minister
said in his second-reading speech that the power is
based on a similar power operating in the Western
Australia State Administrative Tribunal. He said also:
For example, the power would allow VCAT to formally
request that a local council reconsider a decision to grant a
permit with certain conditions, thus providing the council
itself with the opportunity to consider a proposed resolution to
the dispute, rather than having to decide whether or not to
authorise council planning officers to agree to possible
resolutions during negotiations at VCAT.
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That is not really about the type of matter that is heard
in the planning and environment list, which usually
involves a developer challenging a decision of a local
council.
Clause 9 inserts new section 60A. It is headed
‘Removal of parties’ and provides that:
The Tribunal may order that a person cease to be a party to a
proceeding if the Tribunal considers that —
(a) the person’s interests are not, or are no longer, affected
by the proceeding; or
(b) the person is not a proper or necessary party to the
proceeding, whether or not the person was one
originally.

There is very little rationale for this amendment and it
throws up a lot of concerns. All that the minister said in
his second-reading speech was that new section 60A
will enhance:
… the tribunal’s power to remove a party from a proceeding
if they are no longer a proper or necessary party or their
interests are not or are no longer affected by the
proceeding …

No reasons or rationale for or example of circumstances
where this particular provision is needed are given in
the second-reading speech or anywhere else. It is
completely unclear why this provision is needed. It
looks as if it will erode the rights of third parties to
proceedings. As I have mentioned — and I emphasise
this — it will apply across all divisions and lists of
VCAT. It is very difficult to understand the rationale
for this particular clause. I know the Labor Party has
raised similar concerns regarding this clause; in fact its
members have pointed out that it is the most
problematic clause for them.
Clause 13, which substitutes new section 108 into the
act, provides that at any time before the conclusion of
the hearing of a proceeding a party may apply to the
tribunal for reconstitution of the tribunal for the
purposes of the proceeding, or the president or a
member may seek that the tribunal be reconstituted.
The explanatory memorandum says that this section
replaces and simplifies the process for reconstituting the
tribunal and is simpler than the pre-existing process,
which included an additional step involving the tribunal
as presently constituted. It may or may not improve the
processes for the reconstitution of the tribunal, but
again we have the explanatory memorandum basically
stating what the provision is without explaining what
the provision is.
As I have noted many times in this chamber, we are
getting to a stage with many bills where second-reading
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speeches are more like media releases. They do not
explain, present a rationale or provide any
comprehensive reasons behind or implications of the
changes that any bill might be making. I repeat that this
is the case with the second-reading speech for the
Victorian Civil and Administrative Tribunal
Amendment Bill 2014. It is very difficult to understand
whether that is a beneficial clause or not a beneficial
clause.
Clause 14 has been the clause about which we have
been able to obtain some feedback. Clause 14 inserts a
new section 115B, which is headed ‘Orders as to
reimbursement or payment of fees’, and states:
(1) At any time, the Tribunal may make any of the
following orders —
(a) an order that a party to a proceeding reimburse
another party the whole or any part of any fee paid
by that other party in the proceeding, within a
specified time;
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example, in the civil division of VCAT. We have
received some feedback from the Tenants Union of
Victoria. I thank the staff of the tenants union for
getting back to us very quickly on this issue, because
they did not have much time to do so and they were not
aware of this bill or the changes that are being put
forward as amendments to the VCAT act under this
bill. The union raised quite a number of concerns as to
how new section 115B will apply to tenants who are
appearing before VCAT under the residential tenancies
list.
Sitting suspended 1.00 p.m. until 2.02 p.m.
Ms PENNICUIK — Clause 14 also inserts new
section 115C ‘Presumption of order for reimbursement
of fees in certain proceedings’. It states:
(1) This section applies to the following proceedings —
(a) a proceeding relating to a small claim within the
meaning of Part 2AB of Schedule 1;

(b) an order as to which party must pay the whole or
any part of a fee in future in the proceeding;

(b) a proceeding under the Domestic Building
Contracts Act 1995;

(c) an order that a party to a proceeding pay, on behalf
of another party, the whole or any part of any fee
that may be required to be paid in the future by that
other party in the proceeding;

(c) a proceeding under the Owners Corporations Act
2006, other than a proceeding on an application for
review under section 191 of that Act;

(d) an order that a party to a proceeding reimburse
another party the whole or any part of any fee that
may be paid in the future by that other party in the
proceeding, within a specified time after the fee is
paid.
…
(3) In making an order under this section, other than in a
proceeding to which section 115C applies, the Tribunal
must have regard to —
(a) the nature of, and issues involved in, the
proceeding; and
(b) the conduct of the parties (whether occurring
before or during the proceeding), including
whether a party has caused unreasonable delay in
the proceeding or has failed to comply with an
order or direction of the Tribunal without
reasonable excuse; and
(c) the result of the proceeding, if it has been reached.
(4) If the Tribunal makes an order under this section before
the end of a proceeding, the Tribunal may require that
the order be complied with before it continues with the
proceeding.

This is a significant clause in the bill, and it is one about
which we have received some feedback. It has raised
many concerns, particularly queries about this new
section applying under the residential tenancies list, for

(d) a proceeding under the Residential Tenancies Act
1997, other than a proceeding in which the Director
of Housing (within the meaning of that Act) is a
party;
(e) a proceeding of a kind prescribed by the
regulations for the purposes of this section.
(2) Subject to subsection (3), a party who has substantially
succeeded against another party in a proceeding to
which this section applies is entitled to an order under
section 115B that the other party reimburse the
successful party the whole of any fees paid by the
successful party in the proceeding.

A number of concerns have been raised with us by legal
practitioners and the Tenants Union of Victoria
regarding this area. The tenants union says that
section 115B creates a presumption that either a whole
or a portion of VCAT fees incurred will be met by the
unsuccessful party bringing the dispute in small
consumer claims as well as in owners corporation,
domestic building and residential tenancy disputes
other than those where the director of housing is a
party.
The minister says this will provide greater fairness in
allocating responsibility for the payment of fees in a
proceeding and will also encourage a party likely to be
found at fault to seek to resolve a dispute, thus avoiding
or reducing the time and costs incurred by a party with
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an illegitimate claim. It is not clear at all that this is the
case. Where the presumption does not apply — that is,
if a different order is considered appropriate — VCAT
will have discretion to order fees having regard to
whether a party was successful, the nature of the issues
and proceedings as well as the conduct of the parties.
The tenants union has raised concerns about this
provision as it will apply to the residential tenancies list.
It says these provisions make VCAT more like the
court system and less accessible to parties. Residential
tenancy matters make up two-thirds of VCAT matters
and approximately 93 per cent of applications are made
by landlords and real estate agents. In some cases
tenants do not attend because they are scared and do not
understand the notices given to them or the system. The
tenants union is concerned that the provisions relating
to the reimbursement of fees will disproportionately
impact on tenants.
I know the tenants union has written about this recently
because it, like most other parties that have an interest
in amendments to the VCAT act, has not been
consulted. In its feedback to my office the tenants union
states that:
The bill represents a significant departure from the initial
purpose of VCAT; to provide a low-cost and efficient means
of dispute resolution where there is a presumption that parties
bear their own costs. In combination with the substantial
increase in fees last year, and the introduction of hearing fees,
moving toward a ‘substantially unsuccessful’ party-pays
system makes VCAT more like a court in terms of costs, with
none of the accountability measures such as written reasons
being standard practice, nor de novo appeal rights.

I share those concerns. The Greens raised concerns last
year when the fees at VCAT were raised because cost is
an issue when people take matters to VCAT. VCAT is
meant to be a low-cost jurisdiction, accessible to
ordinary citizens who do not have the great amount of
resources that organisations — particularly property
developers, landlords and others who may be bringing
matters to the tribunal — have.
The tenants union also states that:
The presumption at proposed s 115C will disproportionately
affect tenants given that 93 per cent of applications in the
residential tenancies list are brought by landlords … As
tenants attend only around 20 per cent of hearings brought
against them, orders directing a tenant to pay the fee of a
landlord will become the norm. Section 115B is sufficient to
give the tribunal the power to make the order when
appropriate, subject to the factors at s 115B(3). Introducing a
presumption is going too far in light of the above numbers.

It does not give the tribunal the ability to take into
account whether the imposition of fees, for example,
would cause financial hardship or take into account
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other matters which the tribunal may think are relevant
to the particular circumstance before it, particularly in
the residential tenancy list where the tenant is, by
definition, in a position of less power vis-a-vis the
landlord, be that an organisation or a person.
I have prepared some amendments to clause 14, which
I would like circulated.
Greens amendments circulated by Ms PENNICUIK
(Southern Metropolitan) pursuant to standing
orders.
Ms PENNICUIK — The tenants union makes some
other points such as that it is unclear how the phrase
‘substantially succeeded’ will be interpreted and the bill
does not provide any guidance. It will do nothing to
dissuade landlords from bringing ambit compensation
claims, which they already have a practice of doing. It
also states that the residential tenancies list at VCAT is
wholly funded through interest on tenants bonds held
by the Residential Tenancy Bond Authority.
Consequently the Tenants Union of Victoria and other
organisations believe that tenants should never be
required to pay fees to access VCAT as applicants or
respondents.
The tenants union also raises the issue of the exemption
of the department of housing (DoH). It states:
Creating an exception to the presumption where the DoH is
party to the proceeding … begs the question why there is no
equivalent exemption where a community housing
provider … is also party of the proceeding …

Aboriginal Housing Victoria is one such community
housing provider, and the tenants union says this
provision is highly relevant to it because of:
… the fact that this community housing provider took over a
large proportion of DoH tenancies when it came into
existence.

It goes on to say:
… our anecdotal experience is that for a wide number of
reasons, OoH tenants are reluctant to take the LL to VCAT
due to power imbalance, complex personal issues, and fear of
losing housing.

The union says that in 2012–13, 59 500 applications
were made to VCAT under the residential tenancies list.
Of those, 93 per cent were made against tenants. They
included 20 428 applications seeking an order of
possession over a tenant’s property, and
16 000 applications involving a landlord seeking to
recover a tenant’s bond. VCAT has indicated that up to
80 per cent of applications against tenants were not
attended by the tenant. Whilst VCAT has introduced
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some effective strategies to increase attendance since
2010, such as SMS hearing reminders, it is unclear
whether tenant attendance rates have increased over the
past four years.
The tenants union goes on to say:
Approximately 16 000 applications for possession of a
tenant’s property were made without the tenant being present
at the hearing.
Approximately 13 000 bond and compensation claim
hearings were not attended by tenants.
These figures are concerning given that in our experience, a
tenant who attends their VCAT hearing will achieve a much
more positive outcome. For example, tenants who are facing
eviction for rent arrears who attend their VCAT hearing and
negotiate an arrangement sanctioned by the VCAT member
to gradually pay the amount owing back to the landlord in
order to prevent financial loss and avoid eviction. Tenants
facing overinflated compensation claims from a landlord are
also far more likely to achieve a positive outcome if they
attend VCAT.

These points raised by the Tenants Union of Victoria
are very concerning. I thank the union for writing to us
at such short notice, because the government failed to
consult it on this bill which will have such an impact on
the clients the union represents.
We have also spoken to a number of legal practitioners,
one of whom also raised concerns about new
section 115C, saying:
It would seem that the extension of application fee recovery
into the areas of owner corporations and residential tenancy
will create a very complex costs recovery issue. Where the
dispute is one based on money, for example, rental arrears
matters, the cost of fees will be added, which is a concern.
There are also many applications that are not monetary
disputes, including renters seeking some form of action,
rectification or contract alteration, or the owner/agent seeking
the same. To add a fee order onto any such dispute will cause
there to be a new dispute. Persuading the other party to pay
the small amount of a fee order will not be able to be pursued
as a debt due to the minor cost of seeking it. It is suggested
that s 115C be amended to apply only to cost-based disputes.
It is also suggested that if this change to fees should go further
and make the decisions of VCAT, including costs and fee
orders, enforceable in themselves. At present an application
must be made with the Magistrates Court and registered at the
order of VCAT (paying a fee) for there to be any enforcement
of the order.

Later in my contribution I will raise the issue of lost
opportunity in terms of the enforcement of the VCAT
orders, which is absent from this bill. My amendments
to clause 14 will add conditions for VCAT to consider,
such as financial hardship or any other matter that the
tribunal thinks is relevant under new section 115C.
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Clause 19 introduces new sections 157A and 157B.
New section 157A sets out rules to provide for certain
functions of the tribunal to be performed by the
principal registrar. New section 157B provides for the
review of a decision of the tribunal constituted by the
principal registrar. I do not have any great concerns
with this clause, and I certainly have not had any raised
with me.
Clause 22 introduces a new schedule 3 regarding expert
witnesses and expert evidence. It states:
The main objects of this schedule are to —
(a) enhance the case management powers of the Tribunal in
relation to expert evidence in proceedings; and
(b) restrict expert evidence to that evidence which is
reasonably required to resolve a proceeding; and
(c) emphasise the paramount duty of an expert witness to
the Tribunal.

They sound like good objectives. This schedule is based
on the provisions that apply to the courts under the
Civil Procedure Act 2010. These measures could be
good, particularly in cases where it is the developer
versus a community group. As I have personal
experience with, a community group may go to VCAT
to oppose a monster developer and be faced with senior
counsel — and we are now ridiculously going back to
‘Queen’s Counsel’ — other counsel and an army of
expert witnesses paid for by the developer. That
community group may or may not have expert
witnesses who have agreed to help them out pro bono
or for the very small fee a community group can afford.
If that is what happens, that is all well and good;
however, it is not clear from these amendments that that
will be the case at all.
The new schedule means that the tribunal may give any
directions under section 80 of the principal act that it
considers appropriate in relation to expert evidence in a
proceeding, such as the preparation of an expert’s
report, the time for service of an expert’s report,
limiting expert evidence to specified issues, limiting the
number of witnesses who may be called to give
evidence and providing for an appointment of single
joint experts or tribunal-appointed experts in any other
direction that may assist. It enables the tribunal to direct
expert witnesses, to hold a conference of experts and
prepare joint reports or to hold a conference and
prepare a joint experts report. It gives the tribunal
power to direct who should attend the proceeding and
enacts some other amendments regarding that as well.
With regard to the provisions being modelled on the
Civil Procedure Act 2010, that bill was not supported

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL AMENDMENT BILL 2014
Thursday, 27 March 2014

COUNCIL

by the Greens. This is a similar provision. I note that
amendments have been made to tailor it to the VCAT
jurisdiction, but essentially it is a provision similar to
one inserted into the Civil Procedure Amendment Bill
2012. At the time that bill was debated, I noted that this
happens in the federal court and in New South Wales,
but it certainly has not been evaluated to the extent that
we should consider providing for it under the Civil
Procedure Act 2010. The minister had not provided any
such evaluation in the second-reading speech to justify
it for VCAT.
Members of the legal profession whom we have spoken
to also say this is an area of concern. The Law Institute
of Victoria wrote to us and said:
An area of concern is the changes to the scope of powers
concerning expert evidence, and in particular the proposal to
allow the tribunal to appoint an expert. The reasons given by
the Honourable Robert Clark for the proposals relating to
experts generally are set out in the second-reading speech as
follows: ‘This will enable the tribunal to actively manage the
use of expert evidence to address issues relating to excessive
cost, complexity and delay, along with concerns surrounding
the perception of, or actual, expert bias’. It is unclear how the
proposal to allow the tribunal to appoint experts at the parties’
cost addresses any of these concerns. At present if a party
wishes to adduce expert evidence the appointment of that
expert, the costs of the expert and the scope of the expert’s
brief are within the control of the party. If the expert evidence
given is considered by the tribunal to be excessive, overly
complex, causative of delay or similar the tribunal has broad
powers to award costs against the party calling that evidence.
The decision by a party to respond to an expert report is also
within its control. If an expert has prepared a report which
includes material which is irrelevant or relies on facts which
will not or are very unlikely to be established, there is no
compulsion to have a responsive expert deal with those
matters. If there is a perception of or actual expert bias that
should be (and in our experience would be) reflected in the
tribunal’s decision and any reasons given.
The appointment of an expert by the tribunal is likely to
increase cost (the parties will have no control over
tribunal-appointed experts … likely to be conservative in their
approach), the complexity of matters is unlikely to be
diminished (unless the tribunal is also going to advise the
experts on the assumptions they can make), and any
perception of bias only appears likely to be increased.
There also appears to be no framework governing how such
appointments would be made, how one determines whether a
person is in fact an expert (perhaps a more significant issue
for the tribunal at present), how their fees will be set or
structured, how such experts will deal with situations where
the underlying assumptions on which their findings are based
are disputed or a host of other matters.
Resources might be invested in training lawyers and members
of the tribunal in matters associated with the giving of
technical expert evidence, including establishing that a person
is in fact an expert in a particular field, the nature of scientific
inquiry and how critical it is to properly establish the
assumptions on which any technical report is based and
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perhaps to give greater familiarity with some of the technical
areas in which they are asked to make decisions.

Another member of the profession has indicated that,
perhaps to assist with the problems in the expert
evidence reforms, VCAT could be encouraged to issue
guidelines. The commonwealth Administrative Appeals
Tribunal has guidelines on parties’ use of expert
witnesses which require experts to acknowledge their
overriding duty to the tribunal. I note that VCAT does
have an expert guide for the domestic building list, but I
have not been able to find such guides for the other
lists. If the minister or other speakers know of the
existence of those, I would be pleased to hear of them.
I note that one of the groups we tried to get some
feedback from was the Victorian Local Governance
Association. A representative from that association
called me yesterday to say that it was unable to get back
to us about the bill, that it had no idea the bill was
coming up and that it wished it had been consulted by
the government — even though VCAT is
controversially involved in planning decisions
involving local government every single day of the
week.
The Age has recently been running some articles about
this issue. There is an article dated 12 January that was
written by Larry Schwartz, Andrew Dodd and Ken
Haley, who have had some students looking into issues
around VCAT. This particular article referred to an
application by a developer in Ringwood. The article
states:
This is just one of the 3500 planning matters Victoria’s peak
tribunal dealt with last year, but it demonstrates some of the
reasons why the Victorian Civil and Administrative Tribunal
is as controversial as it is with councils, which say democracy
is being eroded; with planners, who complain about
inconsistent decisions; and residents, who say they feel
increasingly powerless.
Swinburne University journalism students looked at
100 recent VCAT decisions and found that cases that become
public, such as the dispute over a McDonald’s restaurant in
Tecoma in the Dandenong Ranges, represent a small
proportion of matters causing discontent.
Students examined VCAT’s planning decisions between
January and September 2013 and discovered the tribunal
overruled or altered council decisions in two out of three
cases.

The article goes on to state:
The flashpoints included inadequate car parking,
overshadowing, loss of amenity and excessive building
heights. Many cases demonstrated how councils tried to
juggle complex issues within their local planning schemes but
invariably ended up being overruled by VCAT, which, they
said, disregarded their concerns.
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The article also states:
Some critics questioned whether successive state
governments have given it too much power since it was set up
by the Kennett government.

The article notes that former VCAT president Stuart
Morris has defended VCAT:
He said even those who disagreed with its decisions should be
able to concede they were defensible.

Given what I have just said, and given what happens
every day and how people are affected, I do not think
that would be seen to be a reasonable position in terms
of the public’s experience of VCAT.
I visited Boroondara City Council a couple of weeks
ago. The council raised with me the issue of VCAT, as
it has on other occasions and as have other councils. In
its representations to me, the Boroondara City Council
stated that:
Council will often spend months negotiating with applicants
to improve a proposal only to discover that when an applicant
appeals to VCAT amending plans are submitted for approval
by VCAT —

not even the plans that were actually submitted to the
council and rejected on the basis of the council’s own
local policy and planning schemes. The developer just
puts in different plans to VCAT.
The council went on to say:
The ability to do this removes the leverage council has in
negotiating with applicants and places the community at a
significant disadvantage because VCAT only requires that
30 days notice be given.

The council noted that the outcomes it seeks are:
1.

The legislation should be changed to prevent VCAT
from considering plans other than those lodged with
council as part of the application process.
VCAT has evolved into a de facto responsible authority
whereas it is meant to be an appeals body. Its decisions
often support significant changes to plans and members
often foreshadow what they believe would be
appropriate on a site despite the fact that any new
application is a matter for the local council to determine.

2.

VCAT should be limited to hearing matters where a
decision has been made by a council which results in a
refusal despite the fact that the application complies with
council policy.
…
… The legislation should be changed to require VCAT
to apply local policy rather than to simply consider it.
The intent of the major cases list in expediting matters
deemed to be of significance to the state is recognised.
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That is a reflection of the position that many of our
councils take.
In summary, this bill represents a lost opportunity to
start with an open public inquiry into the jurisdiction
and operation of VCAT and to introduce some
significant reforms, particularly in the planning and
environment list, so that the public can have more
confidence that VCAT will act in its interests and not in
that of developers, which is the current situation.
Reforms are needed to better assist and guide
self-represented persons as to their rights and
responsibilities, such as the need to request written
reasons within 14 days. That is part of one of the
amendments I have to the bill. When a tribunal member
makes an oral ruling, that member would be required to
tell self-represented people that if they want written
reasons, they need to request them within 14 days.
Many people do not understand that, and I think that is
unacceptable.
I have written to the Attorney-General about that. I
know the law institute has written to the
Attorney-General about that. The Attorney-General
said he would consider it, but it has not appeared in this
bill, which is why I seek to amend it.
I raise the issue of VCAT having to enforce its own
rulings, rather than people having to apply to the
Magistrates Court or Supreme Court to have the rulings
enforced. We have been dealing with a constituent,
Mr Kanter, who was frustrated with a ruling made by
VCAT not being enforced by VCAT. I have written to
the Attorney-General about that particular issue, and I
know Mr Kanter has written to the Attorney-General.
He has been told that he can take the matter up with the
Supreme Court. The Supreme Court should not be
dealing with issues that are in VCAT; that is what
VCAT is for. That is another issue that should be
looked at. Instead we have four sets of amendments to
the VCAT act which have not been through any public
consultation process, most of which raise more
questions and concerns instead of providing answers or
solutions which further the original aims of VCAT.
Hence I will move to refer this bill to the Legal and
Social Issues Legislation Committee.
Mr D. R. J. O’BRIEN (Western Victoria) — It is
with great pleasure that I rise to make a contribution on
the Victorian Civil and Administrative Tribunal
Amendment Bill 2014. It is an important piece of
legislation, and I note that it is not opposed by the
Labor Party. Obviously there are some amendments
that have been put forward by the Greens, and Mr Tee
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has indicated that he opposes one clause of the bill. We
will let that be dealt with by the process in committee.
This bill is an important example of this government
seeking to support the independence of our courts and
tribunals and provide them with the legislation and
resources they need to improve access to justice. There
are important mediation measures and sensible
measures to reduce the cost of litigation, which are
matters that affect the whole community. It is an
important piece of legislation that helps to facilitate and
reinforce the independence of the tribunal and the work
the tribunal does.
In that regard, whilst I am normally prepared to
entertain much of the considered opinion that is put
forward by Ms Pennicuik as the lead speaker for the
Greens on issues within the justice portfolio, I take
some umbrage and issue with the significant attack I
consider Ms Pennicuik to have made on the
independence of the tribunal and the operations of the
Victorian Civil and Administrative Tribunal (VCAT),
principally, I believe, from her concerns about tribunal
decisions as they operate in the planning division.
Firstly, I should say that the planning division is one of
many divisions of the tribunal, which is a lot broader
than simply the planning division. It operates in many
areas of guardianship, residential tenancy, retail
tenancies, domestic buildings, small claims, valuation,
real property and local government, to name a few,
along with many other areas. It is true that the tribunal
is sometimes the subject of political commentary or
commentary in the media in relation to many of the
important planning decisions that come before the
tribunal. However, to presume or assume or to make
the leap that Ms Pennicuik seems to make — that
simply because a number of controversial decisions of
the responsible authority or councils in the first instance
are overturned by VCAT this is necessarily, as a
collective or in any individual case, symptomatic of
some fault in VCAT or particularly the independence or
basic structure of VCAT — is repugnant to my
understanding of the operations of the tribunal.
I was a practitioner not just in planning but in other
areas of the tribunal over 10 to 15 years. I did not win
every case I appeared in before VCAT, but I always
respected its independence. I may have been inside the
system as a lawyer, but I believe many other litigants
also respect the independence of VCAT. There will of
course be issues in individual cases of people who feel
that a decision was not accurate or not correct or not
well made. Some people may make more serious
claims against individual tribunal members or
individual decisions. However, in relation to the
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planning suggestions and the planning portfolio, I
support the defence of VCAT by Stuart Morris, QC, in
that much of this controversy can stem from the
planning schemes themselves that the local councils are
administering and the failure of the previous
government to have equipped those councils with
sensible tools.
Through the planning scheme amendment process, in
conjunction with the powers of the Minister for
Planning, councils can seek to set the laws — and
planning schemes are laws; they are delegated
legislation — and the rules, guidelines and policies that
will influence the independent decisions that are made
by VCAT on review. That is the first thing. The Labor
Party had the opportunity to provide the significant
reform of the options available to councils to delegate
legislation and reflect the planning schemes that reflect
their communities’ aspirations. Labor failed that in
many ways. That is a matter which is the subject of
many other debates and many other bills, and I will not
dwell on it today beyond this basic point which goes to
the heart of this bill and the heart of this government’s
position and this minister’s actions.
The second thing that can happen, even when the laws
are carefully put in place, is that councils themselves —
not all councils and not all responsible authorities and
not in all instances, but certainly through some
well-known patterns of behaviour in some inner city
councils — have been in the habit of ignoring or
providing decisions at first instance which effectively
may be said to appease some of the voters in their
electorate but are not necessarily likely to stand up to
independent scrutiny as compared to the policies and
tools in the planning scheme which the councils can
themselves set.
As I have said, our government, under this Minister for
Planning, has provided significant zone reforms and
significant options, not only in metropolitan Melbourne
but also in regional areas with rural zone reforms, that
much better equip these councils as responsible
authorities to undertake the sort of extensive planning
that is being undertaken in the preparation and
implementation of the metropolitan planning strategy
and also in the output of the regional growth strategies.
We hope that as cases continue to roll through VCAT
and as councils pick up the tools that are available to
reflect the aspirations of their communities to put in
their delegations, it may be that a much more
considered tone starts to emanate from commentators
and contributions, such as that made by Ms Pennicuik,
in relation to the role of VCAT.
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There is always the need to look at how VCAT
operates, and that is the subject matter of this bill. The
first thing it does is redefine what constitutes VCAT in
a formal sense by making amendments to section 8 of
the principal act via clause 5 of the bill. That clause
inserts a new definition of the tribunal as consisting of
the president, the vice-president, deputy presidents,
senior members, ordinary members, the principal
registrar and registrars referred to in section 32. The
purposes and reasons for this amendment are set out in
the second-reading speech, but in essence they provide
registrars with effective rule-making power to enhance
the efficiency of VCAT by enabling VCAT to make
rules providing for certain functions to be performed by
the principal registrar and also for the principal registrar
to delegate certain functions that the rules allow to be
delegated in appropriate cases.
This will enable, as is the case for court registrars,
greater, carefully considered efficiencies to operate
within the VCAT system, which is intended to provide
a less formal, more accessible form of justice than is
provided generally in a more formalised court. The
registrars do an excellent job, along with the VCAT
officers — certainly those with whom I had to deal —
and other practitioners and members of the public. It is
an area where, in a sense, there are various areas of
practice, be they planning, building or valuation, and
people interact directly with the public as litigants,
correspondents, parties et cetera. All come into contact
with the tribunal in its administrative capacity, and from
my experience it does a sensational job on the
administration side of the tribunal’s business.
Together with this new power, greater efficiencies will
be delivered to the tribunal, particularly at a time when
dollars are important, when cost and access to justice is
an important issue in the community and when
efficiencies and backlogs in the courts are areas of
concern. This will improve accessibility and cut red
tape, if you like, and also enable those registrars to be
given the rule-making powers they need. It is a sensible
reform, and I do not believe other parties have a
significant issue with that reform. Of course appropriate
safeguards have been carefully put in the legislation, in
clause 9, with respect to the functions that may be
performed by the principal registrar and what functions
may be delegated.
The next aspect I turn to in my contribution is the
invitation to reconsider, which will empower VCAT to
bring the decision-maker back to the process, which
will provide an additional mechanism to assist in
resolution. In his inaugural speech in this Parliament
this morning Danny O’Brien referred to Sir John
Monash, who was a significant contributor to the State
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Electricity Commission of Victoria but of course prior
to that was a significant major-general — if not the
most significant major-general — in the Allied victory
in World War I, as many independent critics have
attested. Prior to that Sir John Monash was both a
lawyer and an engineer, and he actually sometimes
appeared both as a lawyer and engineer expert witness
in the same cases of litigation, which is generally a
practice that is not recommended for either lawyers or
engineers but is one which, given his special
capabilities as an individual, he was able to carry off
with much success; he was capable of mastering the
general as well as dealing with the detail.
In a related regard, one of the significant present
members of the tribunal, if not the most significant
present member, is another significant army officer in
the Army Reserve — he is in fact a major-general. I am
of course speaking of President Garde. As he is a sitting
member I would not wish to embarrass him with any
further anecdotes other than to say that we have
consulted him, as I am instructed, on this legislation.
The government has also consulted with other
significant players in the industry, including various
departments and others, and has received submissions
on the development of the bill. I am instructed this
consultation has been extensive.
One of the reforms that has come from this consultation
relates to the ability to invite councils to reconsider. In
this regard I briefly recall some of my time in practice
and a particular member of VCAT who is no longer
serving but who served in a capacity as a member of the
tribunal specialising in rural cases with much
distinction. I believe he is, as I said, no longer serving.
His name is Peter O’Leary, and according to his
website he is at Polplan and is still participating in the
town planning industry, but as I said he is no longer a
practising member, as I understand it, of the tribunal.
Whilst he was a practising member I appeared before
him in a case involving rural interests and competing
landowning interests where part of the outcome would
have been greatly assisted by there being a clause
pertaining to VCAT such as that being included here.
For that reason, by way of example I will go into this in
some detail to make out the usefulness of such a clause.
The case I was involved in was Air Ag Gippsland
PL v. South Gippsland Shire [2002] VCAT 166, and it
is also a leading case for those who sometimes query
what has now been called the right to farm, or farmers
rights, in farming zones. It involved an agricultural
spraying operation in a rural zone and competing
claims from adjoining residents. Paragraph 39 sums up
the essential issue, which I will touch on. It says:
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In terms of amenity impacts Mr O’Brien —

that is me, not Danny O’Brien from Gippsland —
advised that his client acknowledged there will be some noise
impact on the nearest residents as a result of the use of the
airstrip for agricultural spraying. He argued that the relevant
controls acknowledge that rural zones do not guarantee
‘peace and quiet’. He argued that on the contrary the panel
report on the VPP’s that noises and levels of amenity impact
associated with agricultural activities are given a clear priority
on land use conflicts between residences and farmers.

From my position as an MP, I now say that that is a
submission I fully endorse in relation to the wider
debate about the right to farm. Fortunately for my client
it was also accepted by the very learned and the very
significant member Mr O’Leary in that case, who held
amongst other things:
It is acknowledged that the township of Leongatha and the
rural hinterland around it are pleasant and that some residents
may have moved into the area in appreciation of a pleasant
outlook, or as the shire’s motto says ‘Come for the beauty,
stay for the lifestyle’. However, these expectations need to be
tempered in the light of the rural zoning of the land, the
purposes of the rural zone, and the fact that many rural
activities can be noisy at times. If residents wish residential
standards of amenity they should be directed to residential or
rural residential zones rather than assume false expectations
and then expect the responsible authority to impose
restrictions on legitimate rural activities.

So much for the right to farm, and I certainly support
that decision of the very excellent and hardworking
Mr O’Leary, who was well respected across the divide
in his work on these rural cases.
The reason this case became important was that one of
the unfortunate consequences of the case was that
although in general terms the learned member found in
favour of my client, the aerial sprayer, some of the
conditions that were imposed were not precisely as my
client had intended them to be, to put it simply, and a
very complicated procedure had to ensue, involving the
lodging of a formal appeal whilst there was mediation
between the council and the objectors et cetera, which
rather cruelled what was otherwise a magnificent
victory for the right to farm.
The bottom line is that the ability that will be put in
place, whilst it will not directly necessarily solve all the
issues that were considered in the Air Ag case, is a very
important provision that allows the tribunal that
discretion. That is the key — that word ‘discretion’ —
to many of the concerns that were put up by
Ms Pennicuik in her contribution.
I will turn to the clause. It is always important to refer
to the specifics of the legislation when making these
general points, to pick up on some more of General Sir
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John Monash’s insights. The right to reconsider is set
out in clause 8 of the bill. The key word I refer to there,
at section 51A, is that the tribunal ‘may’ invite the
decision-maker to reconsider a decision:
At any time in a proceeding for review of a decision, the
Tribunal may invite the decision-maker to reconsider the
decision.

The importance of that is that it does not place, contrary
to many of the alarm bells rung by Ms Pennicuik, a
mandatory requirement on councils to reconsider a
decision. As set out in new subsection 2, councils can
avail themselves of this option in a very sensible
manner, which will allow a decision-maker to affirm or
vary the decision or set aside the decision and substitute
a new decision for it. Similar powers operate in the
State Administrative Tribunal in Western Australia. It
will not oblige the original decision-maker to do that
but will certainly empower them to do so without
necessarily delaying the proceedings, to pick up one of
the suggested criticisms by Mr Tee. I know the Greens
wish to take this bill into committee, so I will not
descend further into the detail to respond to
Ms Pennicuik’s specific amendments.
The final aspect I wish to conclude briefly on is the
concept of fees and expert evidence. Expert evidence is
something that has in many instances already been in
practice under section 80 of the act, but it will now be
formalised in a similar manner to the amendments that
were made to the Supreme Court Act 1986. It has been
done quite successfully under the provisions of that act.
Again referring to Sir John Monash, it is important that
experts be provided for the assistance of the tribunal.
Particularly in response to Ms Pennicuik’s suggestion
that these experts would be foisted upon the parties
without their consent, there may be many instances —
for example, in engineering, a geotech survey or even
expert advice on background noise may be required —
where getting expert evidence can be quite expensive
for two parties to undertake. These provisions will
allow, in appropriate cases — if it is in effect the right
thing to do in all the circumstances — a single expert to
be retained. That will bring down the costs of justice, as
will the sensible fee provisions that are also contained
in the bill.
This is sensible legislation. It confirms the
independence of and supports the work of VCAT, it
provides sensible and accessible justice reforms and it
should be supported by all in this house. I commend the
bill to the house.
Mr ELSBURY (Western Metropolitan) — It is my
pleasure to rise this afternoon to speak on the Victorian
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Civil and Administrative Tribunal Amendment Bill
2014. The government is bringing in a raft of
improvements to the way in which the Victorian Civil
and Administrative Tribunal (VCAT) can manage its
business. One of those improvements is the provision
of expert advice, which is something that people seek
almost every day in their lives. I can tell you now that I
certainly do not try to fix the GPS in my car; I would
get a technician to look at that, lest I break it even
further. Having the benefit of expert advice on the
matters that come before it will see improvements in
the decisions that are made by the Victorian Civil and
Administrative Tribunal. We will see an increased input
of information when they make their decisions.
As a result of this bill, the original decision-makers in
matters will be able to reconsider their original
decisions should there be a need to do so. An example
of this would be where a local council has made a
ruling on a planning matter which has then gone to
VCAT — that is, where either the proponent or the
council has gone to VCAT to defend their position or
push for a change. VCAT can refer that matter back to
the local council to discuss what caused the issue in the
first place. This direction may be made at any time
during a hearing. By doing this, VCAT’s time can be
focused on matters that it must rule on rather than those
matters where a resolution can be found through
discussions that can be had at VCAT. People may be
able to find some common ground and then make the
decision to go back to their original starting position
and discuss their issues in a civil manner rather than
using a tribunal as a circuit-breaker.
Referring a matter back to the original decision-maker
then becomes another method of resolving a dispute
and reaching a resolution. That is something that was
always intended to happen. VCAT was supposed to be
about resolving issues in a straightforward manner, not
about people taking matters to court and attracting all
the legal fees and such. Being able to refer a matter
back to the original decision-maker is a very important
tool. This will not delay any proceedings being heard at
VCAT. If you have a problem with what is going on,
you will be able to go away and have a discussion;
however, if you need to go back to VCAT at a later
date, then so be it — that would be able to happen.
The bill also makes some technical amendments to the
way proceedings are managed, and I will go into those
in a bit of detail in a moment. I am talking about the
principal registrar being given new powers to perform
certain functions, such as making orders relating to
adjournments, extensions of time and consent orders.
This move will improve the efficiency of VCAT, which
is responsible for ensuring that these actions take place.
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It is a permanent position; however, not all functions of
the tribunal may be performed by the principal
registrar. The rules that VCAT uses in its operation
cannot be used to allow the registrar to make orders
finally disposing of a proceeding unless the parties
involved agree.
The bill allows the principal registrar to delegate their
powers. This will allow appropriately qualified staff at
VCAT to make low-level orders. These low-level
orders will be defined by VCAT’s rules. The rules also
define what class or seniority of person may take on the
responsibility for certain low-level orders. The tribunal
will have the power to review a decision made by the
registrar, so the registrar will not be the be-all and
end-all or some sort of overlord over the entire process.
The tribunal will still be able to review the registrar’s
decisions to make sure there is accountability in the
decisions that are made.
VCAT will be given powers to remove parties from
proceedings, based upon rule 9.06(a) of the Supreme
Court (General Civil Procedure) Rules 2005. A party
may be removed if the person’s interests are not or are
no longer being affected by the proceeding or if the
person is not a proper or necessary party to the
proceeding, whether or not they were one originally.
That is just a provision you would expect. If you are not
directly involved in a case, I do not think you have any
real need to be there. Unless you are being impacted
upon, you do not really have any just cause to be there.
If I was at VCAT, I would not want some other person
wandering in and putting in their 2 cents worth.
Ms Pennicuik interjected.
Mr ELSBURY — Somewhat like the Greens are
trying to do in the middle of my speech now. I listened
to Ms Pennicuik’s speech in silence, but apparently that
does not get done for me.
This bill makes for greater efficiency of VCAT’s
operations, improves its ability to enforce its
rulings — —
Honourable members interjecting.
Mr ELSBURY — Here we go — the Labor Party
members are arcing up as well, defending their mates in
the Greens. This bill improves the ability of VCAT to
enforce its rulings, improves the quality of information
provided to the tribunal by use of expert advice,
provides additional options for mediation and ensures
that only people relevant to hearings are involved in
those hearings. Therefore I support this motion and
hope it passes through this house.
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House divided on motion:
Ayes, 35
Atkinson, Mr
Broad, Ms (Teller)
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Drum, Mr
Eideh, Mr
Elasmar, Mr
Elsbury, Mr
Finn, Mr (Teller)
Guy, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr
Lovell, Ms

Melhem, Mr
Mikakos, Ms
Millar, Mrs
O’Brien, Mr D. D.
O’Brien, Mr D. R. J.
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Ronalds, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms

Noes, 3
Barber, Mr
Hartland, Ms (Teller)

Pennicuik, Ms (Teller)

Motion agreed to.
Read second time.
Referral to committee
Ms PENNICUIK (Southern Metropolitan) — By
leave, I move:
That the Victorian Civil and Administrative Tribunal
Amendment Bill 2014 be referred to the Legal and Social
Issues Legislation Committee for inquiry, consideration and
report by 10 June 2014.

As I have stood here and said many times before, it is
the function of an upper house to review and scrutinise
the legislation put forward by a government. It is a
routine practice in the Senate that all but the most basic
administrative bills go to Senate legislation committees
for examination. Bills that are more complicated,
involve the public interest or generate public
controversy may take a while to be examined by those
Senate committees, while others will be before the
committee for only a short time before returning to the
Senate for debate and ultimate resolution.
As I mentioned in my contribution to the
second-reading debate, my office contacted the obvious
stakeholders, including the Law Institute of Victoria
and the Tenants Union of Victoria, about this
legislation because many of the provisions will apply to
their clients. We also contacted the Australian Local
Government Association to see what it feels about the
bill because it will apply to the planning list in the
administrative division. None of these organisations
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even knew about the existence of the bill. The office of
the Attorney-General certainly has not consulted them
about the bill.
There is a perception in the community amongst
ordinary citizens and local councils that the Victorian
Civil and Administrative Tribunal (VCAT) operates
against their interests — that the decisions of councils
against applicants who have not complied with local
planning policy or local planning schemes can be
overruled by VCAT. This is causing and has caused a
lot of angst for many years. The organisations I
mentioned and others would have valuable
contributions to make on this bill, and they have not
had the opportunity to do so.
In the short time I have had to do my own
consultations, all the organisations and persons I spoke
with raised concerns about the bill. The government has
not undertaken any consultations, and Mr David
O’Brien was only able to mention other unnamed
departments, which is not public consultation. This bill
arrived with no public consultation, no accountability,
no transparency. Not one person or organisation was
able to say, ‘We do not have any concerns to raise with
you about this bill. This bill is fine’. That is a concern
for me. I would not be representing my constituency,
the people of Victoria or the interests raised by those
groups if I did not make this point very loud and clear:
the government has a bill before the chamber amending
VCAT, and it has not undertaken any consultation with
the affected parties.
Mr Tee — The councils have not been consulted.
Ms PENNICUIK — The councils have not been
consulted even though the bill makes quite significant
amendments to how the planning division will operate.
There has been no consultation with councils and no
consultation with the Australian Local Government
Association, which confirmed to me that it did not
know anything about the bill and that it wished it had
been consulted.
I am trying to provide them with that opportunity
through our legitimate referral of this bill to the Legal
and Social Issues Legislation Committee. It is set up to
look at this very type of legislation — to conduct public
hearings, to receive submissions and then to come back
to the Council with considered views on whether this
bill and its provisions are going to serve the interests of
the people of Victoria and further the aims and
objectives of VCAT, which is meant to be a low-cost,
affordable, accessible court. Are these provisions going
to do that? That is very much in question, and that is
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why the bill needs to be referred to the Legal and Social
Issues Legislation Committee for inquiry.
Mr TEE (Eastern Metropolitan) — Very briefly, the
opposition will support a reference of this bill to the
Legal and Social Issues Legislation Committee. The
impacts of the bill, particularly on local councils but
also on local residents, are significant. The fees that
could be paid by local councils as a result of this bill
could be equal, in the City of Stonnington’s case, as one
example only, to more than $200 000 per year. Clauses
in the bill would allow the Victorian Civil and
Administrative Tribunal to refer matters back to
councils that they have already considered. It is unclear
what further delays and costs that would cause — not
just for councils and ratepayers but also for developers.
Vague and general provisions within the bill allow for
parties such as community groups to be removed from
appearing before the tribunal because they are not ‘a
proper or necessary party’. There is sufficient concern
about those clauses to warrant further consideration of
the bill, and that is particularly the case because
community members and councils I have spoken with
say they have no idea what is in the bill. They have not
been consulted at any level.
The opposition thinks it is appropriate that the
government take some time to get this bill right. It
should try to give the affected parties an opportunity to
influence the outcomes set out in the bill.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — The government will oppose
the motion moved by Ms Pennicuik. As articulated in
the Attorney-General’s second-reading speech, the
government believes these amendments are:
… a significant step in improving efficiency and reducing the
cost of bringing matters to VCAT —

the Victorian Civil and Administrative Tribunal —
and reinforce this government’s commitment to supporting
the just, efficient and effective operation of Victoria’s courts
and tribunals.
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Ms PENNICUIK (Southern Metropolitan) — I
thank the ALP for supporting the motion. I am not quite
sure of the exact number, but I know the Greens and the
ALP have tried to have more than 40 bills referred to
our standing legislation committees. The government
has referred private members bills and, as I have
mentioned before, inexplicably the Wills Amendment
(International Wills) Bill 2011, which went off to be
examined by a committee. On every single other
occasion the government has refused to allow bills to
go for examination by the standing legislation
committees.
The government has the numbers to do that, but it is not
good governance. It might be good politics and it might
be a case of government members being able to say,
‘We can do it because we can’, but it is not good
governance to preclude a bill from going for
examination by a committee if another party wishes to
have it examined. It is not as if I, as the lead speaker for
the Greens on justice bills, move to refer every bill to a
committee. I do so for the bills that need to be
examined because there is public disquiet or the
government has undertaken no consultation on a bill.
The Minister for Liquor and Gaming Regulation,
Mr O’Donohue, has said that the Victorian Civil and
Administrative Tribunal took part in a consultation
process in 2012. That may be so, and it is an excuse the
government uses all the time. There may have been
consultation or the government may have asked for
feedback on some issues, but there has been no
consultation on the bill — that is, as to whether the
provisions that people want are in the bill or provisions
they do not want are in it. People have not even known
that the bill was to come to Parliament or had any
opportunity to provide any feedback on the bill. That is
not good governance. It is a real shame that the
government continues with this approach in which
Minister O’Donohue says, ‘We believe this is right;
therefore we are going to race it through the
Parliament’. It is not good governance or parliamentary
practice to do that.
House divided on motion:

We wish to see this bill passed. The amendments are
sensible and reasonable. I note that there has been
consultation with VCAT. In 2012 VCAT conducted a
consultation process, inviting stakeholders to make
submissions in relation to reform proposals relevant to
VCAT processes and procedures. A number of the
reforms in this proposal were identified as part of that
process. The government believes there has been an
appropriate process undertaken. This is sensible
legislation, and we wish the bill to be passed so that we
can improve the operation of VCAT.

Ayes, 17
Barber, Mr
Broad, Ms
Eideh, Mr
Elasmar, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Lenders, Mr
Melhem, Mr (Teller)

Mikakos, Ms
Pennicuik, Ms
Pulford, Ms
Scheffer, Mr
Somyurek, Mr (Teller)
Tarlamis, Mr
Tee, Mr
Tierney, Ms
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Noes, 19
Atkinson, Mr
Coote, Mrs
Crozier, Ms
Davis, Mr D.
Drum, Mr
Elsbury, Mr
Guy, Mr
Koch, Mr
Kronberg, Mrs
Lovell, Ms

Millar, Mrs
O’Brien, Mr D. D. (Teller)
O’Brien, Mr D. R. J. (Teller)
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Ronalds, Mr

Pairs
Darveniza, Ms
Viney, Mr

Dalla-Riva, Mr
Finn, Mr

Motion negatived.
Committed.
Committee
Clauses 1 to 7 agreed to.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — I seek leave for Mr David
O’Brien to join me at the table.
Leave granted.
Clause 8
Mr TEE (Eastern Metropolitan) — In relation to
clause 8, is there any capacity for the decision-maker to
refuse to reconsider a decision?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — Yes.
Mr TEE (Eastern Metropolitan) — Just to be clear,
because it is not quite clear from my reading of the
clause: if a council makes a decision that goes to the
Victorian Civil and Administrative Tribunal (VCAT)
and VCAT exercises this power and asks the council to
reconsider the decision, can the council say that it does
not want to reconsider its decision, which is different to
reconsidering the decision and then coming up with the
same outcome? I just want to be clear as to whether the
council has to go through the process of reconsidering
the decision as requested by the tribunal.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — I am advised that there is no
requirement to formally reconsider; it is an invitation.
Mr TEE (Eastern Metropolitan) — There is no
requirement to formally reconsider. I will leave it at
that, I think.
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The next question I have is in reference to the
reimbursement of fees, which I know is in clause 14; I
want to see what impact that clause will have on
clause 8. If I can just explain it this way: clause 14
provides a new power for the tribunal to order a party to
pay fees. My question is: would a party’s conduct in
clause 8, in say not reconsidering a decision, be
something that VCAT could take into account when
exercising its power under clause 14?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — I am advised that this is
intended to be a broad discretion for VCAT, but it is not
intended to be some sort of power to punish a council
or an organisation in the sort of example Mr Tee has
described. It is a broad discretion, as is appropriate, and
it will be a matter that will be determined on each set of
facts.
Mr TEE (Eastern Metropolitan) — I am right in
saying, within that broad discretion, that the conduct of
the parties in terms of how they deal with a referral
under clause 8 is a matter that can be considered by
VCAT when considering whether to order the payment
of fees under clause 14? I think that is what the minister
said; I just want to clarify it.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — I think Mr Tee is putting words
in my mouth. What I said was that each case will be
determined on the facts presented and that VCAT will
make the appropriate decision about these matters on
each and every set of facts that comes before it.
Mr TEE (Eastern Metropolitan) — I very much
accept that VCAT considers each and every case on the
facts before it and makes its decisions on the merits,
and I think we can take that as given. My question
really goes to the power of VCAT — its jurisdiction.
My question is: does VCAT have power under
clause 14 to order the payment of fees when
considering the behaviour of a decision-maker under
clause 8? In other words, is the conduct of a council or
a party under clause 8 in relation to the reconsideration
of a matter something that VCAT can consider when
exercising its power under clause 14?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — I note that in my previous
answer on clause 8 I clarified for Mr Tee that it is an
invitation to reconsider. It is not a mandatory matter.
Mr Tee can put a range of hypothetical scenarios, but
clause 8 is, as I say, an invitation. It is not mandatory.
Mr Tee now raises issues in relation to clause 14, and
each matter will be determined on the facts before
VCAT on each and every situation.

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL AMENDMENT BILL 2014
1002

COUNCIL

Mr TEE (Eastern Metropolitan) — I think we are
just going backwards. I do not want to worry about the
facts of a particular case. When VCAT considers using
powers under clause 14, is it within its jurisdiction to
consider the behaviour of a party under the powers set
out in clause 8?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — I believe I have already
answered Mr Tee’s question. I draw Mr Tee’s attention
to clause 8, which inserts new section 51A. Under the
heading ‘Tribunal may invite decision-maker to
reconsider decision’ it states:
(1) At any time in a proceeding for review of a decision, the
Tribunal may invite the decision-maker to reconsider the
decision.

This can occur at any time.
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come into play where you have a community group or
people wanting to take something to VCAT or be a
party to a matter that is before VCAT that is in the
public interest or a wider interest than their personal
interest; that is where I am concerned it is going to
come into play. I am also concerned that the answer is
that it is modelled on the Supreme Court, because the
Supreme Court is a completely different jurisdiction to
VCAT, which is meant to be affordable, accessible and
the people’s appeals tribunal and not a higher court in
that respect.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — As I said to Ms Pennicuik
before, this is also modelled on a power that exists in
the State Administrative Tribunal in Western Australia.
There is an example of it operating in the Supreme
Court context but also in a comparable jurisdiction in
Western Australia.

Clause agreed to.
Clause 9
Mr TEE (Eastern Metropolitan) — I note that
clause 9, which inserts new section 60A, gives VCAT
very broad powers to remove a party. It includes a
statement or finding by VCAT that a party is not a
‘proper or necessary party’. Will there be any guidance
material or regulations to help people understand what
is meant by ‘proper or necessary party’?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — While this will be a matter for
VCAT, this provision is modelled on the Supreme
Court rules and they should provide a degree of
guidance as to the operability of this clause.
Ms PENNICUIK (Southern Metropolitan) — My
question regarding clause 9 is: what submissions or
representations to the minister have led to this new
section being inserted? It changes how VCAT has
operated up to now and enables it to make the decision
that a person’s interests are no longer affected or that a
person is no longer a ‘proper or necessary party’. I am
looking for the rationale and genesis of this clause.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — In part my answer is similar to
the one I just gave Mr Tee. This is modelled on the
Supreme Court rules which are currently in operation. I
note a similar power exists in the State Administrative
Tribunal in Western Australia.
Ms PENNICUIK (Southern Metropolitan) — I am
not too familiar with the State Administrative Tribunal
in Western Australia, but from my point of view and
the community’s point of view it seems as if this could

Ms PENNICUIK (Southern Metropolitan) — I am
loath to reprosecute questions that I do not get answers
to, but my original question was: what was the
rationale? What was the genesis? What submissions or
representations were made to suggest that this was
particularly needed?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — In response to Ms Pennicuik’s
question, the genesis was the efficient operation of
VCAT. In addition, the principles of procedural fairness
and natural justice will continue to apply. As such,
VCAT will not have the power to remove a party
simply because it is desirable to do so.
Ms PENNICUIK (Southern Metropolitan) — That
is not an answer to my question. That is just an
assertion that it is going to make VCAT more efficient,
which only really serves to heighten my concern. I have
to put it on the record because the minister said it is
going to be more efficient and also that natural justice
et cetera will be brought into play. The provision itself
is so wide that it does not really give any grounds on
which the tribunal might come to that view about
removing a party from proceedings. I reiterate my
concern. There is no comfort in the answers I have
heard to either my own or Mr Tee’s questions that this
will not be aimed at the sort of case that I mentioned,
which is a case in the public interest that people may be
party to. My concerns regarding clause 9 remain.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — In response I would say to
Ms Pennicuik that it will be open to parties to make
submissions in relation to any motion initiated by
VCAT or any application by another party to remove a
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party. Applications or motions to remove parties will be
the subject of directions hearings. If parties are not
provided with natural justice, then there will be a right
of appeal under section 148 of the VCAT act to the
Supreme Court on the basis of a breach of natural
justice.
Committee divided on clause:
Ayes, 19
Atkinson, Mr
Coote, Mrs
Crozier, Ms (Teller)
Dalla-Riva, Mr
Davis, Mr D.
Drum, Mr
Elsbury, Mr (Teller)
Guy, Mr
Koch, Mr
Lovell, Ms

Millar, Mrs
O’Brien, Mr D. D.
O’Brien, Mr D. R. J.
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Ronalds, Mr

Noes, 17
Barber, Mr (Teller)
Broad, Ms (Teller)
Eideh, Mr
Elasmar, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Lenders, Mr
Melhem, Mr

Mikakos, Ms
Pennicuik, Ms
Pulford, Ms
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms

Pairs
Finn, Mr
Kronberg, Mrs

Darveniza, Ms
Viney, Mr

Clause agreed to.
Clauses 10 to 13 agreed to.
Clause 14
Ms PENNICUIK (Southern Metropolitan) — I
move:
1.

Clause 14, page 8, line 32, omit “reached.” and insert —
“reached; and —
(d) any financial hardship of the party against whom
the order would be made; and
(e) any other matter the tribunal considers relevant.”.

This amendment is a test for my amendment 2, which
would amend a different part of clause 14. The effect of
amendment 1 would be to add two paragraphs to
proposed section 115B(3). This section refers to the
reimbursement of fees and provides that the tribunal
may make orders that a party to a proceeding reimburse
all or part of the fees of the other party et cetera, which
has been covered in the second-reading debate.
Subsection (3) states:
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In making an order under this section, other than in a
proceeding to which section 115C applies —

my second amendment, however, would apply to
section 115C —
the tribunal must have regard to —
(a) the nature of, and issues involved in, the proceeding; and
(b) the conduct of the parties (whether occurring before or
during the proceeding), including whether a party has
caused unreasonable delay in the proceeding or has
failed to comply with an order or direction of the
tribunal without reasonable excuse; and
(c) the result of the proceeding, if it has been reached.

These are the things the tribunal must have regard to
when deciding whether to make an order for
reimbursement of fees. As I mentioned at length in my
contribution to the second-reading debate, the Tenants
Union of Victoria has raised concerns about this
provision because it does not state that the tribunal must
have regard to any financial hardship of the party
against whom the order would be made. I think any
other matter the tribunal considers relevant should also
be included. The amendment widens the scope of
matters which the tribunal must have regard to when
deciding whether to make such an order about fees.
In its feedback to me on the bill the tenants union said
that this could impact on tenants in particular and that
the issue of financial hardship should be considered. I
think financial hardship is something the tribunal
should take into account in any case in any division in
any list and in any matter that is before it. It should
consider whether financial hardship could be caused by
ordering the reimbursement of such fees, bearing in
mind that the reason for the existence of VCAT is to
make access to justice affordable for the ordinary
citizen. Without my amendments 1 and 2, this could be
the case. That is the reason I am moving my
amendment, and I hope the chamber can support it.
Mr TEE (Eastern Metropolitan) — Clause 14 deals
with the reimbursement of fees. I ask the minister: as
part of that, is the tribunal able to consider financial
hardship when making an order under new
division 8A?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — As the provision grants the
discretion to VCAT, a member could take into account
any matters that are relevant, including financial
hardship, before making an order.
If I could respond to Ms Pennicuik in the first instance,
the matters she raised are accommodated through that
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discretion, and therefore the government will not be
supporting her amendment. We believe it is
unnecessary. There is a discretion VCAT can apply,
and that can include financial hardship.
Ms PENNICUIK (Southern Metropolitan) — Can
the minister clarify whether that is a general discretion
VCAT has with regard to any of its cost or fee orders?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — New section 115B(3) inserted
by clause 14 states:
In making an order under this section, other than in a
proceeding to which section 115C applies, the Tribunal must
have regard to —
(a) the nature of, and issues involved in, the
proceeding …

There is a general discretion to VCAT, and that can
include consideration of financial hardship.
Ms PENNICUIK (Southern Metropolitan) —
Perhaps that is a long bow to draw. Parties who are not
the stronger party — for example, the tenant rather than
the landlord — are going to be the ones who might
suffer financial hardship. We need to have it spelt out
that VCAT must have regard to that. To my way of
thinking, the amendments do not cut it in terms of
making sure that any financial hardship of the party
against whom the order is made should be considered
by the tribunal. New section 115B(3)(b) is quite
punitive. It refers to a person who has caused
unreasonable delay or failed to comply with an order. It
is fair enough if they have failed to comply with an
order, but what is an unreasonable delay to one person
may not be unreasonable to the party, particularly an
unrepresented party. That is quite punitive. In order to
balance that out, the bill has to make reference to the
interests of the party as to whether they would suffer
any hardship, and it needs to make clear that the
tribunal should consider any other matter it considers
relevant. The amendment does not do any harm and it
would provide some comfort to people appearing
before the tribunal.
Mr TEE (Eastern Metropolitan) — The opposition
will be supporting the amendment. We do so on the
basis that in a number of planning matters where
community groups participate, they are financially
disadvantaged. They often need to obtain money for
expert reports, and on occasion for legal representation.
Our concern is that this will add an additional and
unnecessary cost burden, a cost that might make a
difference in terms of whether or not these parties can
proceed. We note that, for example, in Stonnington in
the last 12 months some 14 matters that have gone
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before VCAT have lasted four or more days. If those
matters go to the major cases list, the application fee
there is $3300, and there is a daily hearing fee of more
than $3300 per day. So those fees for Stonnington over
the last 12 months would amount to around $200 000.
We are very concerned about this provision, and we
will be supporting the amendment.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — Just to reiterate the
government’s position, VCAT has discretion to take
into account any matters that are relevant, including
financial hardship. VCAT will make those decisions
based on the facts that are before it with each and every
matter. In any event, VCAT has a general discretion to
take into account the issues and concerns Ms Pennicuik
and Mr Tee have raised.
Mr TEE (Eastern Metropolitan) — Just briefly, I
thank the minister for his response to the question about
the capacity of the existing power of VCAT to consider
matters raised in Ms Pennicuik’s amendment. Our
concern is that new section 115B(3)(a), which the
minister has referred to, is limited to the proceedings,
but does not necessarily involve the parties. So we are
not convinced, and we will support the amendment for
those reasons.
Committee divided on amendment:
Ayes, 17
Barber, Mr
Broad, Ms
Eideh, Mr (Teller)
Elasmar, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Lenders, Mr
Melhem, Mr

Mikakos, Ms
Pennicuik, Ms (Teller)
Pulford, Ms
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms

Noes, 18
Atkinson, Mr
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Drum, Mr
Elsbury, Mr
Guy, Mr
Kronberg, Mrs (Teller)

Lovell, Ms
Millar, Mrs
O’Brien, Mr D. D.
O’Brien, Mr D. R. J.
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs
Rich-Phillips, Mr
Ronalds, Mr (Teller)

Pairs
Darveniza, Ms
Viney, Mr

Amendment negatived.

Finn, Mr
Koch, Mr
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Committee divided on clause:
Ayes, 19
Atkinson, Mr
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Drum, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Kronberg, Mrs

Lovell, Ms
Millar, Mrs (Teller)
O’Brien, Mr D. D.
O’Brien, Mr D. R. J.
O’Donohue, Mr
Ondarchie, Mr (Teller)
Peulich, Mrs
Rich-Phillips, Mr
Ronalds, Mr

Noes, 17
Barber, Mr
Broad, Ms
Eideh, Mr
Elasmar, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Lenders, Mr
Melhem, Mr

Mikakos, Ms (Teller)
Pennicuik, Ms
Pulford, Ms
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms (Teller)

Pairs
Koch, Mr
Ramsay, Mr

Viney, Mr
Darveniza, Ms

Clause agreed to.
The ACTING PRESIDENT (Mr Elasmar) —
Order! I call Ms Pennicuik to move her amendment 3,
which proposes to insert new clause A as a test for her
amendment 4.
New clause A
Ms PENNICUIK (Southern Metropolitan) — I
move:
3.

Insert the following New Clause to follow clause 14 —
‘A Reasons for final orders
After section 117(2) of the Principal Act insert —
“(2A) The Tribunal must inform an unrepresented
party of the party’s right under subsection (2)
to request written reasons.”.’.

My proposed amendment 4 to insert new clause B
headed ‘Reasons must be requested at time of decision’
to follow clause 20 would repeal clauses 4J, 11 and 76
of schedule 1 to the principal act.
The effect of these amendments is to ensure that
unrepresented persons at VCAT would have explained
to them that they need to request written reasons within
a certain time period. I know such an amendment has
been proposed by the Law Institute of Victoria to the
Attorney-General. On 21 May 2012 the president of the
law institute at the time wrote to the Attorney-General
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regarding this issue, and the Attorney-General
responded on 13 September 2012. The
Attorney-General said he would consider the matter
raised. On 12 June 2012 I also wrote to the
Attorney-General regarding the same issue. Part of the
letter reads:
As explained by the law institute … the current application of
schedule 1 of the … act leads to self-represented litigants
being denied the right to a fair hearing as per section 24 of the
Charter of Human Rights and Responsibilities and is
inconsistent with the VCAT practice note — fair hearing
obligation.
It has always been intended that VCAT provide a less formal
and more accessible environment for parties to litigation that
is not dependent upon legal representation as much as is
practicable in order for a fair hearing to occur. Therefore,
many litigants are self-represented. However, most of them
are not aware of the unusual provision of schedule 1, and as a
result do not make a request for written reasons until it is too
late. This is a most unsatisfactory situation.
Self-represented litigants must have access to written reasons
for decisions to enable them to understand an adverse finding,
seek legal advice about the reasons given, and to know if
there are any grounds for appeal. The application of
schedule 1 provides a significant obstacle to self-represented
litigants obtaining legal advice and seeking redress through
the appeal process.

I went on in my letter to say:
I note that Honourable Justice Bell, in his review of VCAT in
2009, also recommended that the current statutory restrictions
on the availability of reasons for decisions in the credit, civil
claims and residential tenancies lists should be repealed.
In the alternative, the VCAT act should be amended to
require tribunal members to inform all parties at the
commencement of the proceeding, of the requirement to
request written reasons in clauses 11, 28HH and 76 of
schedule 1 to the … act. This would be in keeping with
Justice Bell’s recommendation … that the tribunal should be
given a positive duty to assist all parties.

That is the effect of the amendment — it is a positive
duty on the part of the tribunal towards parties to let
them know the requirements with regard to written
reasons. I commend my amendment to the house.
Mr TEE (Eastern Metropolitan) — I was listening
carefully to Ms Pennicuik’s contribution, and she
indicated that she had had correspondence in which the
Attorney-General had suggested that he was
considering this type of approach. I am wondering if
the government has had an opportunity to finalise its
position in terms of this matter.
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — The government is still
considering its position in relation to this matter, but it
has consulted with VCAT, and the feedback the
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government has received on this matter is that it is not
an appropriate matter for legislative reform.
Mr TEE (Eastern Metropolitan) — Does that mean
the government is considering some reform other than
legislative reform — guidelines, for example?
Hon. E. J. O’DONOHUE (Minister for Liquor and
Gaming Regulation) — The government is giving
consideration to those matters.
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Eideh, Mr
Elasmar, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr
Lovell, Ms

Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Ronalds, Mr
Scheffer, Mr
Somyurek, Mr (Teller)
Tarlamis, Mr
Tee, Mr
Tierney, Ms

Amendment negatived.
Mr TEE (Eastern Metropolitan) — I indicate that
the opposition will not be supporting Ms Pennicuik’s
amendment. We believe there is considerable merit in
the issue she has raised, and in particular we note that a
number of people and organisations have been
advocating for that outcome. Our concern is that while
it is a matter that deserves consideration, we would like
it not to be, I suppose, plucked out of the air but to be
part of a considered process and outcome. Our concern
in particular is that if you legislate for this requirement,
does that open up a whole range of other matters which
ought better be dealt with through guidelines or
regulation rather than legislation? We certainly have an
open mind about this, and we would urge the
government to move quickly to address this issue,
because it is an important matter, particularly for
unrepresented litigants.
Ms PENNICUIK (Southern Metropolitan) — Just
briefly, it is a simple amendment. I hear what the ALP
member has said in terms of the reasons for not
supporting it, and it is good to hear it is still getting
active consideration from the government. I do not
understand, however, why it is not appropriate for
legislative reform. This bill already introduces similar
provisions which the government seems to think are
appropriate. The fact that many unrepresented litigants
at the moment are not aware of the requirement to
lodge a request within 14 days really puts them at a
great disadvantage, and I do not think it is an onerous
requirement for a tribunal member to alert them to that
requirement.
Committee divided on amendment:
Ayes, 3
Barber, Mr (Teller)
Hartland, Ms (Teller)

Pennicuik, Ms

Clause agreed to; clauses 15 to 23 agreed to.
Reported to house without amendment.
Report adopted.
Third reading
Motion agreed to.
Read third time.

CHILDREN, YOUTH AND FAMILIES
AMENDMENT (SECURITY MEASURES)
BILL 2013
Introduction and first reading
Received from Assembly.
Read first time for Hon. W. A. LOVELL (Minister
for Housing) on motion of Hon. G. K. Rich-Phillips;
by leave, ordered to be read second time forthwith.
Statement of compatibility
For Hon. W. A. LOVELL (Minister for Housing),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter act), I make this
statement of compatibility with respect to the Children, Youth
and Families Amendment (Security Measures) Bill 2013 (the
bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with the human rights protected by the
charter act. I base my opinion on the reasons outlined in this
statement.

Noes, 35
Atkinson, Mr
Broad, Ms
Coote, Mrs (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Drum, Mr

Melhem, Mr
Mikakos, Ms
Millar, Mrs
O’Brien, Mr D. D.
O’Brien, Mr D. R. J.
O’Donohue, Mr
Ondarchie, Mr

Overview of bill
The purpose of the bill is to amend the Children, Youth and
Families Act 2005 (the act) to authorise, in the interests of the
security of a secure welfare service and the welfare of its child
residents and other persons, searches of child residents and
other persons, the seizure of certain items, and the seclusion
of, and the use of reasonable force on, a child resident in
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certain circumstances. The bill also clarifies existing search,
seizure and isolation powers in respect of youth justice
facilities under the act, without broadening the scope or
operation of those powers.
Human rights issues
The following rights under the charter act are potentially
relevant to the bill: the right to privacy (section 13), the right
of children to protection (section 17), the right to property
(section 20), the right to freedom from deprivation of liberty
(section 21), and the right to humane treatment when
deprived of liberty (section 22(1)).
Children’s rights
Section 17(2) of the charter act provides that every child has
the right, without discrimination, to such protection as is in
his or her best interest and is needed by him or her by reason
of being a child.
An examination of the search and seizure powers established
by the bill indicates that they operate to ensure the security of
secure welfare services as a facility for the protection and
development of children at substantial risk of immediate
harm, by empowering the staff members of a secure welfare
service to identify and deal with dangerous and unauthorised
items in prescribed circumstances. Similarly, the seclusion
and reasonable force powers under the bill may only be
exercised where necessary to protect child residents, other
persons and property in a secure welfare service from an
immediate threat of harm. Consequently, I consider that such
powers protect the right of children to such protection as is in
their best interests in section 17(2) of the charter act.
Moreover, I note that section 10 of the act states that, for the
purposes of the act, the best interests of the child must always
be paramount. Section 10 further provides that when
determining whether a decision or action is in the best
interests of the child, the need to protect the child from harm,
to protect his or her rights, and to promote his or her
development must always be considered. Therefore, in
relation to the exercise of all of the powers authorised by this
bill, the Secretary to the Department of Human Services (the
secretary) and staff members of a secure welfare service must
give effect to section 10 of the act, which further serves to
protect the rights of child residents under section 17(2) of the
charter act.
Right to liberty
Section 21(2) of the charter act provides that a person must
not be subjected to arbitrary detention, and must not be
deprived of his or her liberty except on grounds, and in
accordance with procedures, established by law.
Clause 7 of the bill inserts a new section 72P into the act that
provides that the secretary may authorise the seclusion of a
child placed in a secure welfare service. Seclusion is defined
in new section 72A as ‘the placing of the child in a locked
room separate from others and from the normal routine of the
secure welfare service’. Reasonable force may be used to
place a child in seclusion.
Though seclusion authorised by the new section 72P may
amount to a further deprivation of liberty of a child placed in
a secure welfare service, in my view, it is neither unlawful nor
arbitrary. Seclusion is a measure of last resort: it is only
permitted where the child’s behaviour presents an immediate
threat to his or her own safety or the safety of others or
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property, and where all other reasonable steps have been
taken to prevent the child from causing harm to himself or
herself or others, or from damaging property. Additionally,
the bill expressly prohibits the use of seclusion to punish a
child placed in a secure welfare service. The bill also
establishes several procedural protections, including the
requirement that a child placed in seclusion must be closely
supervised and observed at intervals of no longer than
15 minutes. Finally, in respect of decisions to authorise
seclusion, determine the period of seclusion, and to remove a
child resident from seclusion, the secretary must have regard
to the best interests of the child, and must, pursuant to
section 38(1) of the charter act, give proper consideration to
the rights of the child. For these reasons, I consider that
section 21(2) of the charter act is not limited.
Right to privacy
Section 13(a) of the charter act provides that a person has the
right not to have his or her privacy unlawfully or arbitrarily
interfered with.
Clause 7 of the bill inserts a new division 8 into part 3.3 of the
act, which authorises searches of the child residents of a
secure welfare service, and other persons who enter and
remain in a secure welfare service. New section 72A defines
three types of searches. A screening search is a search to
detect the presence of unauthorised items, utilising an
electronic or mechanical device to pass over, on, or close to a
person’s outer clothing, and anything worn or carried by the
person. A frisk search is conducted by a staff member quickly
running their hands over a person’s outer clothing. Persons
subject to a screening search or a frisk search may be required
to remove some items of outer clothing. An unclothed search
is a search that may involve requiring a person to remove all
of his or her clothes and examining the person’s body, but
does not involve a body cavity search.
New section 72B provides that a child resident, visitor or any
other person who wishes to enter or leave a secure welfare
service may be required to submit to a screening search. A
person must not be asked to submit to a frisk search, an
unclothed search or a search of his or her body cavities under
section 72B.
New section 72C provides that the secretary may order that a
screening search or a frisk search be conducted on a child
resident at any time, if in his or her opinion it is necessary to
do so in the interests of the security or good order of a secure
welfare service or its child residents. Section 72D provides
that the secretary may cause a child resident to undergo an
unclothed search if, in his or her opinion, it is necessary to do
so in the interests of the security or good order of the secure
welfare service, or in the interests of the safety or security of
the child resident or any other person in the secure welfare
service. Reasonable force may be used to carry out an
unclothed search.
In my view a screening search involves, at most, a minor
interference with the right to privacy that is neither unlawful
nor arbitrary given the need to ensure the security and safety
of the secure welfare services. Further, persons (other than
child residents) who seek to enter a secure welfare service do
so on the understanding they may be asked to submit to a
screening search in the interests of the security of the service
and its child residents. These persons may refuse to submit to
a search, and must be informed of their right to do so. While a
person (other than a child resident) who refuses a search may
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be prohibited from entering, or required to leave, a secure
welfare service, this does not mean that a person who submits
to a search is coerced into doing so.
Additionally, I consider that any interference with privacy
occasioned by a screening or frisk search upon a child
resident performed under section 72C will be lawful and not
arbitrary. Searches of child residents are necessary to
minimise threats to the security of the vulnerable child
residents, the staff and any visitors.
An unclothed search is only authorised where necessary to do
so in the interests of security or good order of the secure
welfare service, or in the interests of the safety or security of
the child resident or another person in the secure welfare
service. Given that an unclothed search is only permitted
where necessary, such searches will only occur where other,
less invasive, searches will be ineffective or insufficient in the
circumstances. The bill also contains a number of safeguards
to prevent unclothed searches being conducted in a manner
that is capricious, unjust or unreasonable. An unclothed
search must be conducted by a staff member of the same sex
as the child resident, in the presence of another staff member
positioned in such a way so as not to have a view of the child
resident.
Searches conducted under division 8 are discretionary, and in
all cases must be carried out expeditiously and with regard to
the decency and self-respect of the person searched. The child
resident or other person searched must also be given the
opportunity to produce items that may be seized, which may
alleviate the need for the search. The bill expressly provides
for other safeguards relating to the conduct of searches to be
prescribed.
Finally, staff members of secure welfare services must
comply with section 38 of the charter act when carrying out
such searches. Having regard to the circumstances in which
searches may be conducted, the safeguards imposed, and the
obligations of the secretary and staff members to act
compatibly with rights and in the best interests of child
residents, I conclude that the search powers established by the
bill are compatible with the right to privacy.
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Instances where items are temporarily seized and
subsequently returned to their owner will not constitute a
deprivation of property. Furthermore, the clauses of the bill
that permit a staff member to seize an item and either hand it
to police, dismantle it, or dispose of it, are authorised by law,
and precisely formulated for the purpose of preventing the
infiltration of items that may jeopardise the security of a
secure welfare service or persons within the service. For
instance, a staff member must have regard to the nature of the
item seized when deciding how to deal with it, and money
must be returned unless it is suspected of being stolen, or used
in, or obtained as a result of, the commission of an offence.
For items not handed to police, the person from whom the
item was seized, and where applicable, the owner of the item,
must be informed of whether the item will be returned to its
owner. Prescribed information concerning the seizure of the
item, and whether it has been disposed of, must also be
recorded in a register.
As seizure will only occur in the circumstances and pursuant
to the procedures set out in the bill, I consider that the above
clauses do not limit section 20 of the charter act.
Right to humane treatment when deprived of liberty
Section 22(1) of the charter act requires that all persons
deprived of liberty must be treated with humanity and with
respect for the inherent dignity of the human person.
For the reasons outlined above, I consider that the restrictions
upon the authorisation of the search, seizure, seclusion and
reasonable force powers established by the bill, the procedural
safeguards which attach to those powers, and the obligations
of the secretary and staff members under section 10 of the act
and section 38(1) of the charter act, together ensure children
placed in a secure welfare service are treated with respect and
dignity at all times. Accordingly, I conclude that the
provisions of the bill are compatible with section 22(1) of the
charter act.
Hon. Wendy Lovell, MLC
Minister for Housing

Second reading

Right to property
Section 20 of the charter act provides that a person must not
be deprived of his or her property other than in accordance
with law.
Clause 7 of the bill inserts new section 72H into the act that
provides that, in carrying out a search of a person, a staff
member may seize any item of a kind referred to in
section 72F(2)(a) produced by that person or found in his or
her possession. Items which may be seized include firearms,
weapons and things capable of being used as a weapon,
drugs, alcohol, and money. Seized items that may be used in a
legal proceeding must be held securely until the end of that
proceeding. Section 72J provides that seized weapons,
explosive substances, drugs of dependence (within the
meaning of the Drugs, Poisons and Controlled Substances
Act 1981), and things which the relevant staff member
suspects is stolen or has been used in, or obtained as a result
of, the commission of an offence, must be handed to a
member of the police force. Pursuant to section 72M, seized
items not handed over to police must be returned, dismantled,
or disposed of.

Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
The introduction of this bill to the Parliament is another
example of this government’s continued commitment to
reform and enhance Victoria’s child protection system and
improve protection for vulnerable children.
This bill will provide for the conduct, regulation and
monitoring of safety and security practices for children and
young people placed in secure settings and in statutory care,
and contains a number of safeguards to ensure practices are
conducted in a manner compatible with the Charter of Human
Rights and Responsibilities Act 2006.
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In May 2013 the government released Victoria’s vulnerable
children strategy to drive sustained change and achieve
demonstrably better outcomes for vulnerable children and
young people.
One of the key goals of the strategy is to improve outcomes
for children in statutory care. This means that our legislative
base for protecting children in care must be robust.
The Victorian Ombudsman identified that security practices
conducted at secure welfare services including searches,
restraints and seclusion are being conducted without a
legislative base.
The purpose of this bill is to ensure that the safety and
security practices undertaken in secure welfare service
facilities, considered essential for the safety and wellbeing of
the children and young people placed in such facilities, occurs
within an explicit legislative framework.
Specifically, this bill will provide for the use of safety and
security practices for children in secure welfare services,
including searches on children, seclusion, confiscation and
seizure of contraband objects considered a risk to residents
and staff.
It will provide for the use of screening searches on visitors to
secure welfare services; prohibit the use of physical force on a
child in out-of-home care and secure welfare services, except
in limited circumstances; and amend the definition of search
provisions in youth justice facilities to ensure consistency
with definitions used in secure welfare services.
Secure welfare services are specialist locked residential
services operated by the department for the purpose of
providing a secure short-term placement for children subject
to child protection involvement, usually aged 10–17 years,
who are at substantial and immediate risk of harm.
Two units operate, one for each gender, and each unit can
accommodate up to 10 children.
Children entering secure welfare services are among the most
vulnerable children in the state and their profiles typically
include substance abuse, mental health issues,
self-harm/suicidal ideation and lack of engagement with
support services.
A child may only be admitted to a secure welfare service
when the secretary or a court considers that there is a
substantial and immediate risk of harm. These are locked
facilities and children may only be placed for periods of up to
21 days or for an additional 21 days in exceptional
circumstances.
A child is often admitted to secure welfare services after
absconding from their usual place of residence and having
been located by police as a result of a warrant is assessed as
being at immediate risk.
At the time of their admission many children are alcohol or
substance affected or may be suffering from untreated
physical and/or mental health issues. A child may exhibit
violent behaviours during their time in secure welfare services
and this poses a further risk to themselves, other children,
staff and visitors.
The aim of secure welfare facilities is to keep such children
safe while a suitable case plan is established to address their
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immediate health and welfare needs, reduce the risk of further
harm, and support their transition from the secure welfare
service.
This bill will provide a legislative framework for the conduct
of three types of searches to be conducted in respect of either
children or visitors to secure welfare services.
A ‘screening’ search conducted by an electronic or
mechanical device on all children and visitors to secure
welfare to ensure items such as drugs, cigarettes, weapons or
other items which may be used to self-harm are not brought
into the facility.
Clear signage will inform visitors to secure welfare services
that their admission is subject to a screening search involving
an electronic or mechanical device involving no direct contact
with the body.
‘Frisk’ or ‘unclothed’ searches of children are also permitted
upon admission or when there is reasonable belief they are
concealing prohibited items. The search is conducted in a
manner that supports the child’s decency and privacy and
does not involve examination of cavity search. Many of these
children have been subjected to abuse and experienced
significant trauma before entering care, so it is important they
are treated with dignity and respect.
The bill will also provide for seizure of prohibited items
which will be either returned upon the child’s release or when
a visitor leaves the facility or disposed of subject to proposed
legislative provisions.
Therapeutic care based upon the process of building
relationships, engagement and boundary setting is the primary
approach to working with vulnerable children in secure
welfare services. In exceptional circumstances where these
strategies are not effective in preventing a child’s behaviour
from becoming dangerous, the use of seclusion in secure
welfare services may be required. This might involve
shepherding a child to a place of safety or time out for a
period of seclusion for the child to gain control over his or her
escalated emotional state.
Seclusion may only be administered if all other reasonable
steps have been taken to prevent the child from harming
himself or herself or any other person or from damaging
property and the child’s behaviour presents an immediate
threat to his or her safety, the safety of another person or to
property. Seclusion must be closely monitored at intervals no
longer than 15 minutes and all seclusions must be recorded in
a register to enable monitoring of such practices.
The Children, Youth and Families Act currently sets out the
practice and the circumstances in which ‘reasonable force’
may be used within youth justice facilities; however, it does
not include provisions regarding the use within secure welfare
services or out-of-home care.
The bill will provide that physical force by carers including
corporal punishment or intimidation is prohibited in secure
welfare services and more broadly in out-of-home care.
However, it will enable, in limited circumstances, the use of
reasonable force when it is necessary to prevent children from
harming themselves or others or damaging property and is
necessary for the security of the secure welfare service or
place where the child is cared for.
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The practice of seclusion and reasonable force are only used
where no other option to resolve the situation is available.
Youth justice facilities detain young people on remand and
those found guilty and sentenced to a period of detention.
There are two youth justice custodial centres located at
Parkville and Malmsbury.
While legislation exists for the conduct of searches, restraint
and seclusion in youth justice facilities the bill clarifies the
definition of the searches to distinguish searches that involve
contact with the body from those that do not and provides
consistent definitions for youth justice facilities and secure
welfare services.
This government is committed to achieving better outcomes
for our most vulnerable children and young people, in
particular those in statutory care, and the creation of a
transparent child protection system that is accountable and
subject to appropriate review and scrutiny.
This bill ensures greater transparency in the use of safety and
security practices within secure settings and in the use of
reasonable force more broadly in out-of-home care settings,
by providing for suitable regulation, monitoring and scrutiny.
This is another important step forward to achieving the
protection of Victorian children.
I commend the bill to the house.

Debate adjourned for Ms MIKAKOS (Northern
Metropolitan) on motion of Mr Leane.
Debate adjourned until next day.
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In my opinion, the Justice Legislation Amendment
(Discovery, Disclosure and Other Matters) Bill 2014, as
introduced to the Legislative Council, is compatible with
human rights as set out in the charter act. I base my opinion
on the reasons outlined in this statement.
Overview
The Justice Legislation Amendment (Discovery, Disclosure
and Other Matters) Bill 2014 (‘the bill’) amends the Civil
Procedure Act 2010 to introduce further case management
powers for the Supreme, County and Magistrates courts in
relation to discovery and disclosure.
The bill also amends the Corrections Amendment (Breach of
Parole) Act 2013 (‘the amendment act’), which amends the
Corrections Act 1986 with effect on or before 1 July 2014.
The bill provides that:
if parole is cancelled during an investigation, police have
a reasonable time to complete that investigation without
the need to obtain permission from a court to do so;
if a court, bail justice or member of police decides to
release from custody a paroled prisoner who has been
charged with an offence of breaching parole and who is
detained under section 78B(2) or (3) of the Corrections
Act, that decision does not take effect until the adult
parole board decides not to cancel parole or orders that
the prisoner be released.
Human rights issues
Human rights protected by the charter act that are relevant
to the bill
Right to a fair hearing

JUSTICE LEGISLATION AMENDMENT
(DISCOVERY, DISCLOSURE AND OTHER
MATTERS) BILL 2014
Introduction and first reading
Received from Assembly.
Read first time for Hon. E. J. O’DONOHUE
(Minister for Liquor and Gaming Regulation) on
motion of Hon. G. K. Rich-Phillips; by leave,
ordered to be read second time forthwith.
Statement of compatibility
For Hon. E. J. O’DONOHUE (Minister for Liquor
and Gaming Regulation), Hon. G. K. Rich-Phillips
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act
2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter act’), I make this
statement of compatibility with respect to the Justice
Legislation Amendment (Discovery, Disclosure and Other
Matters) Bill 2014.

Section 24(1) of the charter act provides that a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing. This right may be relevant to
clauses 5 and 6 of the bill. Clause 5 enables a court to order or
direct that the parties consult and prepare a statement of issues
that identifies the key issues in dispute in the proceeding. If
the parties cannot agree on the contents of the statement, it
may be settled by the court. Although it is intended that this
power will be used primarily in relation to discovery, a
statement of issues may be used in a proceeding in any
manner considered appropriate by the court to further the
overarching purpose. Clause 6 introduces a specific power for
the courts to limit the obligation of discovery to the issues set
out in a statement of issues filed in the proceeding.
In my opinion, these provisions do not limit the right to a fair
hearing. Clauses 5 and 6 will assist the courts to manage
proceedings in a manner consistent with the overarching
purpose, including to narrow the scope of discovery and
thereby reduce costs and delays associated with the discovery
process. These clauses therefore enhance access to the courts
and the right to a fair hearing for all persons in the civil justice
system. The bill also expressly retains the function of
pleadings in the proceeding. This will ensure that a statement
of issues will not confine the matters for judicial
determination. Further, the courts also have an obligation to
exercise their case management powers in such a way as to
facilitate the just, efficient, timely and cost-effective
resolution of the real issues in dispute between the parties.
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Right to liberty — detention pending determination by the
adult parole board
Section 21(2) of the charter act provides that a person must
not be subjected to arbitrary arrest or detention. Section 21(3)
provides that a person must not be deprived of his or her
liberty except on grounds, and in accordance with procedures,
established by law. Section 21(5) provides that a person who
is arrested or detained on a criminal charge must be promptly
brought before a court, has the right to be brought to trial
without unreasonable delay; and must be released if either of
these requirements is not complied with.
The bill will replace section 78D of the amendment act,
which affects persons detained under sections 78B or 78C of
the Corrections Act (as inserted by the amendment act). The
new section 78D(1) inserted by the bill provides that a grant
of bail or an order to release a person detained pursuant to
section 78B or 78C of the corrections act is subject to the
condition that the person must not be released before the
board makes a decision not to cancel parole or makes an order
under section 78C(1)(b) that the prisoner cease to be detained.
I consider that new section 78D is compatible with the rights
set out in section 21(2) and (3) of the charter act. Any
detention of a person as a result of the operation of
section 78D(1) will not be arbitrary, and will be on grounds,
and in accordance with procedures, established by law.
The adult parole board (the ‘board’) has power to cancel the
parole of a prisoner released on parole at any time under
section 77 of the Corrections Act. The Corrections Act also
provides that a prisoner released on parole is to be regarded as
being still under sentence (section 76). To the extent that
section 78D limits the right set out in section 21(5) of the
charter act, that limitation is demonstrably justified under
section 7(2) of the charter act. Section 78D is necessary to
ensure that the board has an opportunity to consider whether
the parole of a prisoner who is suspected of having committed
an offence of breaching parole should be cancelled in light of
the circumstances leading to the person’s arrest, and that the
community is protected from any dangers that may arise
where a person has allegedly breached parole conditions prior
to the board making its decision.
Right to liberty — prisoners detained under the Crimes Act
Clause 13(3) amends section 78B of the amendment act,
concerning the detention of persons arrested for an offence
other than a breach of parole. As previously stated in the
statement of compatibility for the amendment act, the power
to detain a parolee charged with breach of parole is
appropriate in the context of the objectives and essential
elements of the parole regime. I consider that the amendments
to section 78B do not limit the right to liberty in s 21 of the
charter act.
Edward O’Donohue, MP
Minister for Liquor and Gaming Regulation
Minister for Corrections
Minister for Crime Prevention

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
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Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
The Justice Legislation Amendment (Discovery, Disclosure
and Other Matters) Bill 2014 (the bill) will amend the Civil
Procedure Act 2010 (the act) to provide further powers for the
courts to reduce the costs and delays associated with the
discovery process in civil litigation.
For many years, discovery has been regarded as one of the
major sources of cost and delay in civil proceedings. The
Australian Law Reform Commission recently noted that
discovery is often the single largest cost in commercial
litigation and that the commercial realities of discovery can
amount to a huge public cost. The high and often
disproportionate costs involved can represent a barrier to
justice for litigants and reduce the effectiveness of the court
system.
The act commenced on 1 January 2011. Amongst other
things, the act gives the courts a wide range of discretionary
case management powers in relation to discovery. Courts are
able to make any order or give any directions in relation to
discovery that the court considers necessary or appropriate,
including orders or directions which define the scope of
discovery, place limits on the obligation to provide discovery
or set time frames for compliance. The courts may also
impose sanctions where a party has failed to comply with its
discovery obligations or has engaged in conduct intended to
delay, frustrate or avoid discovery.
The bill builds on the current provisions in the act by
providing the courts with additional powers to actively
manage the discovery process and ensure that an effective
discovery process is undertaken, particularly in large-scale
commercial disputes where there can be many thousands of
documents discovered.
The bill allows the court to order that parties consult to
prepare a statement of the key issues in dispute in the
proceeding, which can then be used for pretrial processes
such as discovery or for the conduct of the proceeding at trial.
While pleadings are generally the main mechanism through
which the issues in dispute are defined, concerns have been
raised that pleadings can sometimes be overly lengthy and
complex and that they can fail to properly identify and
confine the limits of a dispute. Although a statement of issues
will not displace the function of pleadings in a proceeding, the
bill allows the court to use a statement of issues as an
alternative mechanism to narrow the focus of both pretrial
and trial processes to the real issues in dispute. This flexibility
will ensure that the courts can use different mechanisms
depending on the circumstances of the case to define the
issues from the outset of the proceeding, and therefore to limit
the scope of discovery that is required.
The bill also includes provisions for the courts to require the
party requesting discovery to bear some or all of the cost
burden in appropriate cases. Specifically, the bill provides for
the courts to order a party to pay to another party a specified
amount in relation to the costs of discovery in any manner
considered appropriate by the court, with the court also able
to order or not order, as it thinks fit, that such costs are
recoverable as costs in the proceeding. As with the costs
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provisions inserted by the Civil Procedure Amendment Act
2012, these provisions are not intended to alter the general
principle that the party whose conduct is responsible for
causing a cost to be incurred should be required to bear that
cost, but rather to provide additional mechanisms by which
the general principle can be given effect. The bill will allow
the general principle to be applied specifically and at the time
discovery is sought to the justification for and reasonableness
of the scope of discovery that parties may seek, with
consequent encouragement to parties to focus on this issue,
thereby helping to avoid unjustified or unreasonable costs
being incurred. In short, a court will be able to say to a party
that is seeking discovery of debatable or unclear merit, ‘If you
want it, you pay for it’.
The bill also enables the court, if the parties to the proceeding
consent, to order a party to provide to another party all
documents in their possession or control which relate to the
issues in the proceeding, regardless of whether those
documents would ordinarily be discoverable pursuant to the
rules of court. This will mean that the providing party will not
be required to review each of its documents for relevance or
privilege prior to production, saving the providing party
considerable time and money. The bill includes appropriate
safeguards to ensure that a party is not prejudiced by this
process and that privilege claims in relation to the documents
are preserved.
The bill recognises that companies use a range of different
business systems and databases to store and manage their
business records, with records often stored in different
electronic formats and subject to different retention policies.
This complexity can sometimes frustrate the efficient
identification of discoverable documents and increase costs
for parties where discovery orders do not take into account
the systems being used. To assist a court to make appropriate
discovery orders, the bill encourages the courts to order or
direct a party to provide an affidavit which sets out the
volume, manner of arrangement or storage, type or location of
discoverable documents, or information about a party’s
document management processes more generally. If required,
the deponent of the affidavit or another suitable person can
also be orally examined in relation to those matters dealt with
in the affidavit. If the courts and other parties have a better
understanding of the document management systems,
relevant documents can be more easily identified and
discovery disputes minimised. This process will be
particularly useful for large organisations with complex IT
systems, as it will allow the court to ensure that a complete
discovery process is conducted at a reasonable cost, for
example, by specifying the methods to be used when
searching for relevant documents.
The development of the discovery and disclosure reforms in
this bill has benefitted greatly from feedback and advice
provided by the Civil Procedure Advisory Group, chaired by
the Chief Justice of the Supreme Court, and I thank members
for their input and contribution to the development of these
reforms.
In continuing to encourage the adoption of appropriate
strategies in relation to discovery, including clearer
identification of the main issues in dispute and consideration
of document management issues prior to undertaking
discovery, the bill will assist in reducing the costs and delays
associated with the discovery process in civil litigation.
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The bill also makes other justice legislation amendments,
which commence on the day after royal assent.
In June last year, the government introduced the Corrections
Amendment (Breach of Parole) Act 2013, which creates a
new offence of breach of parole and a new arrest power for
police for that offence. The bill applies section 464A of the
Crimes Act 1958 to clarify that police officers have power to
question and investigate a suspect who is in custody for both a
breach of parole offence and any other offence at the same
time, including if the suspect is arrested using powers under
the Crimes Act 1958. Further, the bill clarifies that if parole is
cancelled during an investigation, police have a reasonable
time to complete that investigation into the suspect who is in
custody, without the need to obtain court permission
irrespective of whether it is an investigation into a breach of
parole offence and any reoffending.
The bill also inserts a new provision such that if a court, bail
justice or member of police decides to release from custody a
paroled prisoner who is suspected of having committed an
offence, that decision does not take effect until the adult
parole board orders that the prisoner be released or decides
not to cancel the prisoner’s parole. Thus, the bill ensures that
the prisoner is not released into the community pending the
board’s decision. If the board cancels the prisoner’s parole,
the prisoner will be immediately retained in custody to serve
their original prison sentence, irrespective of whether bail has
been granted or a court has made an order for the prisoner’s
release in relation to pending criminal charges.
The bill also amends the Corrections Act 1986 and the
Serious Sex Offenders (Detention and Supervision) Act 2009
(SSODSA) to clarify that section 4 of the Judicial
Proceedings Reports Act 1958 does not prevent the disclosure
or provision of information (including a victim’s identity) for
the purposes of the administration of orders under the
Corrections Act, the Sentencing Act 1991 or the SSODSA.
The exemption will apply to community correction orders,
sentences of imprisonment, parole orders and the SSODSA
(including assessments of suitability and applications for
those orders and, if made, the administration of those orders).
For example, it will apply to existing orders, any assessment
as to whether such orders should be sought for and
therapeutic treatment. Accurate information from courts about
sex offenders and their offending (which can sometimes have
the potential to identify a victim) is essential for the purposes
of administering sentences or orders under these schemes.
I commend the bill to the house.

Debate adjourned for Ms MIKAKOS (Northern
Metropolitan) on motion of Mr Lenders.
Debate adjourned until next day.
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TRANSPORT (SAFETY SCHEMES
COMPLIANCE AND ENFORCEMENT)
BILL 2014
Introduction and first reading
Received from Assembly.
Read first time for Hon. M. J. GUY (Minister for
Planning) on motion of Hon. G. K. Rich-Phillips; by
leave, ordered to be read second time forthwith.
Statement of compatibility
For Hon. M. J. GUY (Minister for Planning),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Transport
(Safety Schemes Compliance and Enforcement) Bill 2014.
In my opinion, the Transport (Safety Schemes Compliance
and Enforcement) Bill 2014, as introduced to the Legislative
Council, is compatible with the human rights protected by the
charter act. I base my opinion on the reasons outlined in this
statement.
Overview of bill
The main purpose of the bill is to consolidate and improve
existing monitoring, compliance, investigation and
enforcement powers available to the Victorian safety director
(Victoria’s rail, bus and marine regulator) and transport safety
officers following the implementation of national rail and
marine safety schemes in Victoria.
Consequential changes are also made to the investigatory
powers of the chief investigator, transport safety who deals
with no-blame investigations following public transport and
marine accidents.
The bill ensures that local compliance and enforcement
standards for Victoria’s locally regulated rail, marine and bus
safety sectors enjoy the same levels of compliance and
enforcement support as occurs under recent national schemes.
The bill provides the safety director and officers of Transport
Safety Victoria with detailed entry, search, seizure, inquiry
and questioning powers. It also includes important
administrative sanctions, such as the power to serve
improvement and prohibition notices and contains
court-based sanctions.
The bill also provides a platform for Victoria to implement
COAG-approved directors’ liability principles in Victoria,
which limits the offences for which an officer might be liable
when an offence is committed by the corporation.
The provisions in the bill broadly follow (with modifications
and improvements) the monitoring and compliance
provisions, enforcement measures and court sanctions in the
rail safety national law (modified and applied as a law of
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Victoria by the Rail Safety National Law Application Act
2013).
Prior to commencement of the national schemes, compliance
and enforcement tools used by the regulator to monitor and
enforce these schemes and Victoria’s bus safety scheme were
contained in the Transport (Compliance and Miscellaneous)
Act 1983. The national provisions draw heavily on many
pre-existing measures in that act.
A number of additional key Victorian provisions contained in
the Transport (Compliance and Miscellaneous) Act 1983 are
retained and a number of improvements (including measures
to ensure that any limitations on charter act rights are within
reasonable limits) are made.
The provisions are tailored to extend beyond rail safety,
including the Melbourne metropolitan tram network, to
provide powers in respect of Victoria’s local bus and marine
safety schemes.
Human rights issues
The bill engages the charter act rights of freedom of
movement, privacy, property rights, the right to a fair hearing,
the right to be presumed innocent and minimum guarantees in
criminal proceedings. The impact of the bill on each of these
rights is discussed below.
Freedom of movement
Section 12 of the charter act provides that every person
lawfully within Victoria has the right to move freely within
the state. The right is not absolute. As with all rights protected
by the charter act, the right may be subject to reasonable
limitations that can be demonstrably justified in a democratic
society in accordance with section 7 of the charter act.
Stopping vessels and vehicles
A number of provisions empower the stopping of vessels and
vehicles.
Clauses 11 and 12 of the bill contain provisions enabling a
transport safety officer to detain a vessel for up to 48 hours, or
such longer period as the Magistrates Court allows. A vessel
may be detained only if an officer has boarded it for
compliance and investigative purposes under clause 6 of the
bill. These powers do not limit an individual’s movement,
only that of the vessel. The power to detain a vessel may only
be exercised if an officer seeks to ascertain whether a
transport safety or infrastructure law or approved marine code
of practice has been complied with or whether an offence
against a transport safety or infrastructure law has been
committed, or in relation to an investigation into a marine
safety matter.
Clauses 10 and 42 of the bill enable directions to be given to a
master or person operating or in charge of a vessel to stop and
(under clause 10) manoeuvre or secure a vessel. The
clause 10 power is exercisable for compliance and
investigative purposes. Clause 42 applies where a police
officer or transport safety officer requires the person in charge
of a vessel to produce a marine licence or certain other
documents required by marine safety regulations to be
displayed in or on the vessel. Clause 9 contains powers to
stop rolling stock, road vehicles and buses, where a transport
safety officer enters premises for compliance and
investigative purposes under clause 6.
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The powers are limited to stopping the vessel or vehicle and
giving directions for the compliance and investigative
purposes of the provisions. Other than being required to
remain in order to comply with requirements to produce a
licence or other directions, the provisions do not authorise the
detention of individuals.
Clause 92 also enables an authorised officer to temporarily
close a crossing, bridge or other structure, but only if
necessary because of an immediate threat to safety. Clause 51
contains a similar power which may be exercised in the
circumstances set out in clause 50(1), for example if a
transport safety officer reasonably believes that a person is
carrying out railway operations that threaten safety.
Insofar as the powers limit freedom of movement of
individuals, it is reasonable and justified under section 7 of
the charter act given the importance of the purpose of
Victoria’s marine and public transport safety schemes, which
are to better secure safety on our waters and to secure safety
in respect of public transport, so far as is reasonably
practicable. This includes ensuring that individuals operating
vehicles and vessels are licensed to do so and are safe. I
acknowledge that the powers to stop vehicles and vessels are
not limited to circumstances in which the transport safety
officer suspects that an offence has been committed.
However, I consider that such powers are necessary to
monitor compliance with the regulatory scheme, and to detect
non-compliance.
Directions to persons
Clause 8, which contains general powers exercisable by a
transport safety officer who enters a place or who boards a
bus or a vessel under clause 6, includes a power to require
persons to provide reasonable help. This extends to operating
a vessel, driving a train or to running the engine of a
locomotive or bus. In addition, a person may be required to
unload or open rolling stock. Insofar as this may limit a
person’s freedom of movement it is reasonable and justified
for the purposes of the provisions.
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Privacy
Section 13 of the charter act provides that a person has the
right not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.
The right is engaged in particular by the various powers of
entry, search and seizure in clauses 6 to 8 and 18 to 21. The
right is also engaged by the requirements to provide
information such as a person’s name and address in clause 41
and to produce certain information or certificates under
clause 42, and by the broader power to require production of
documents and answer questions under clause 22.
Entry, search and seizure
Part 2 of the bill includes a range of entry, search and seizure
powers. I consider that, insofar as the powers interfere with
privacy, such interference is in accordance with law and is not
arbitrary. Entry, search and seizure powers properly exercised
are essential to the investigative and compliance functions of
Victoria’s local bus, rail and marine safety regulator. The
powers are exercisable in constrained circumstances, are
directed at important regulatory purposes and are subject to a
range of safeguards.
The powers of entry, search and seizure without warrant are
primarily available in respect of commercial premises in
which individuals have a limited expectation of privacy,
namely premises which transport safety officers reasonably
suspect to be marine premises or public transport premises,
and buses and vessels which are in use. An officer who enters
a place that is not marine premises or public transport
premises is required by clause 6(2) to leave immediately.
Clause 6(3) authorises entry into places adjoining marine
premises or public transport premises, but this is only in the
very limited and important circumstances where entry is
urgently required for the purpose of dealing with a marine
incident or a public transport incident. Otherwise, warrantless
entry into residential premises is only authorised with the
consent of the person with control or management, or the
occupier or resident of the premises (see clause 46).

Restrictions on access to sites
Clause 16 enables a transport safety officer or a police officer,
for compliance and investigative purposes, to secure a site
and restrict access to a site. It is an offence to enter or remain
at the site. However, certain exceptions apply where a person
enters or remains at a site to ensure the safety of persons, to
remove deceased persons or animals, to move a road vehicle
or its wreckage to a safe place, or to protect the environment
from significant damage or pollution.
Clause 71 also provides that a transport safety officer may
serve a non-disturbance notice on a person requiring the
person to preserve a site or prevent its disturbance. The notice
may also require that certain rolling stock, a bus or vessel are
preserved or not disturbed. These directions may again
engage the freedom of movement. However, the power may
only be exercised if the officer reasonably believes it is
necessary to serve a non-disturbance notice to facilitate the
exercise of his or her powers.
Any limit upon freedom of movement effected by these
provisions is minimal and for an appropriate purpose, and I
consider them to be reasonable and justified.

The bill also prescribes clear processes where entry to
premises without warrant is obtained. Clauses 6 and 7 require
a transport safety officer to take all reasonable steps to notify
the person with control or management of premises of the
officer’s entry, unless this would defeat the purpose of entry
or cause unreasonable delay. If no-one is present, a notice
must be left setting out what has been done, when and why,
and the procedure for contacting the safety director for further
details. Clause 49 also provides that, in exercising powers,
officers must cause as little inconvenience as possible and
must not remain on premises any longer than is reasonably
necessary.
The power to conduct a search pursuant to a warrant under
clause 18 applies in relation to a broader range of premises,
and may include residential premises. However, such
searches are subject to the safeguards of the warrant process.
Clause 18 provides that a warrant may be issued only if a
magistrate is satisfied that there are reasonable grounds for
suspecting that evidence of an offence against a transport
safety or infrastructure law is, or may within the next 72 hours
be, at the premises or on the rolling stock, bus or vessel.
Various procedural safeguards are prescribed including
procedures for announcement before entry and providing a
copy of the warrant to relevant persons (clauses 20 and 21)
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and requiring provision of receipts for and copies of seized
things (clauses 31 and 32).
The bill also deals with instances where a film, photograph,
video or digital recording or other image taken under the
powers exercisable under clause 8 on entry to premises or
boarding of a bus or vessel under clause 6 contains the
likeness of a person. Clause 8(2) confirms that the film or
other image is not inadmissible in evidence if the capturing of
that likeness is incidental to the taking of the film or other
recording or image. Insofar as this engages privacy rights, I
do not consider that the right is limited as a result of this
provision, which merely clarifies the extent to which the
image or recording is admissible.
Information-gathering powers
Several provisions of the bill require a person to provide
information that may be personal. However, not all
information required or obtained under these provisions will
be of a personal nature (indeed, it may be that none of the
information obtained is personal information).
Clause 41 empowers a transport safety officer to require a
person to provide their name and address. While that
information is personal in nature, any interference with
privacy is reasonable and not arbitrary because the power
may be exercised only for the important but limited purposes
relating to the commission of offences. Further, clause 41(2)
requires the officer to tell the person the reason for the
requirement and to warn the person of the consequences of
not complying. Similarly, clause 43 enables a direction to be
given requiring a person to state the name, home and business
address of another person associated with rolling stock, a bus
or vessel, but again, the power may only be exercised for very
limited purposes.
Clause 42 empowers police officers and transport safety
officers to stop a vessel and to require production of
certificates and licences. These documents may contain
personal information and the powers are not limited to
circumstances in which an offence is suspected. However,
any interference with privacy is minimal and I consider it is
reasonable and not arbitrary to require their production in
order to monitor compliance with the marine safety scheme
and ensure that masters and operators of marine vessels are
appropriately licensed.
Broader information-gathering powers are contained in
clause 22. These powers are discussed in more detail below in
respect of the privilege against self-incrimination. It is
possible that some personal information may be required to
be provided in the exercise of the power, but the power is
limited to compliance and investigative purposes and
clause 22(3) requires that interviews be conducted in private
where the person so requests. To the extent that privacy may
be interfered with I consider that it is lawful and not arbitrary.
Property rights
Section 20 of the charter act provides that a person must not
be deprived of his or her property other than in accordance
with law.
The bill contains various provisions that interfere with a
person’s property. In particular, a person’s property may be
seized (both under warrant and otherwise under
clauses 8(1)(i) and (j), 18, 19 and 27 of the bill) and sites
(which may include property, vessels, buses and other
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vehicles, or rolling stock) may be secured under clause 16 of
the bill. In limited circumstances, property may be forfeited to
the state (clause 33).
A person may also be directed to move a vessel, including for
the purposes of detention (clauses 10 and 11), and to move
other things including rolling stock (clauses 8(1)(l) and (4),
and 9). Property may be inspected, examined, moved, entered
or opened using reasonable force (clause 8(1)(e)). Equipment
may be used to examine or process things (clause 15),
electronic equipment may be operated (clause 14) and
documents may be copied and retained (clauses 8(1)(c) and
26). Directions may also be given for the protection of
evidence (clause 17).
Supervisory intervention orders under clause 110 and
exclusion orders under clause 111 may also have the effect of
interfering with a person’s use of their property.
These provisions, broadly outlined above, may in certain
circumstances amount to a deprivation of property. However,
in my view, the powers are compatible with the right in s. 20
of the charter act. The circumstances in which property can be
seized, secured, forfeited or otherwise interfered with are
clearly specified, including by reference to the reasons for
which powers can be exercised, and safeguards against the
arbitrary deprivation of property are provided.
Fair hearing and presumption of innocence
Section 24 of the charter act guarantees the right to a fair
hearing in both criminal and civil proceedings. In addition,
specific minimum guarantees in criminal proceedings are
provided in s. 25 of the charter act, including the right to be
presumed innocent.
Provisions affecting the way evidence is given and the burden
of proof
There are a number of provisions in the bill that alter the way
that evidence may be given and affect the burden of proof.
These provisions engage the right to a fair hearing and the
right to be presumed innocent in s. 25(1) of the charter act.
Clause 107 enables evidence to be given of certain matters by
way of certificate. The certificate is proof of the matters stated
unless evidence to the contrary is given by the accused. I
consider that this provision is compatible with the rights in
sections 24 and 25 of the charter act. While it alters the
manner in which certain matters may be proved, the burden
of proof remains on the prosecution. Having regard to the
matters set out in clause 107 it is reasonable that the
prosecution be able to prove each of those matters through a
certificate. If the accused wishes to take issue with the
evidence, this may be done by adducing evidence to the
contrary, which should not be a difficult matter.
Clause 98 provides that evidence of past convictions in
respect of proceedings relating to a safety work infringement
may also be used as evidence if a person is found guilty of the
relevant charge where certain procedural steps have been
taken. They can only apply after a person is found guilty and
therefore do not affect the right to be presumed innocent.
Procedural safeguards are put in place, including requiring
consent of the accused if he or she is present in court, and I
consider that the provisions are compatible with the right to a
fair hearing.
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A number of provisions provide for offences, subject to the
accused having a reasonable excuse. The consequence of
these provisions is that the accused will bear the burden of
adducing or pointing to evidence to establish a reasonable
excuse. Once sufficient evidence is presented, the prosecution
bears the burden of proving the absence of the reasonable
excuse beyond reasonable doubt.

and evidence will be within their control. It will be relatively
easy for the accused to point to or adduce that evidence.

Clause 8(3) provides that it is an offence for a person required
to give reasonable help under section 8(1)(l) not to comply
with the requirement without reasonable excuse. Reasonable
help includes matters such as helping a transport safety officer
to access electronically stored information, running the engine
of a locomotive or bus, or operating a vessel. Clause 9(2)
contains an offence to refuse to comply with directions about
the operation and movement of rolling stock and vehicles
without reasonable excuse. Clause 10(3) contains similar
provisions about the movement and handling of vessels.

The bill provides that a safety work infringement notice may
be served by a police officer following the recording of a
prescribed amount of alcohol concentration in a rail safety
worker’s blood at the time of commission of the offence. The
infringement penalty process involves an alternative dispute
resolution process whereby a person may accept a penalty
without a court hearing.

Clause 22(6) provides that a person must not fail to produce
documents or answer questions without reasonable excuse.
Clauses 29(4) and 30(2) provide that it is an offence to fail to
comply with a direction in relation to seizure without
reasonable excuse. Under clause 41(4), a person must not fail
to provide his or her name and address, and evidence of its
correctness, without reasonable excuse.
Clause 58 requires a person to comply with an improvement
notice unless the person has a reasonable excuse for not doing
so. Clause 63 contains a similar provision in respect of
prohibition notices. Clause 73 also provides that it is not an
offence to fail to comply with a non-disturbance notice if the
person has a reasonable excuse. Clause 90(4) makes it an
excuse for an accused to fail to comply with a direction in
respect of safety reports without reasonable excuse.
Clauses 91(4) and (6) also provide that a person must comply
with a direction in respect of works affecting a railway unless
the person has a reasonable excuse.
I consider that the imposition of an evidential burden on the
accused with respect to establishing a reasonable excuse is
reasonable and justified. In each case, the reasonable excuse
will be within the knowledge and control of the accused, and
it will be relatively easy for the accused to present evidence of
it. In contrast, the prosecution may not know what excuse the
accused will assert, and given the array of potential excuses
that could be advanced it would be difficult or even
impossible for the prosecution to prove an accused had no
reasonable excuse.
A number of provisions provide for more specific exceptions
to offences. In these cases, the accused will bear the burden of
adducing or pointing to evidence of the exception.
Clause 16(3) provides that a person must not enter a secured
site or board a restricted bus or vessel without permission.
However, subclause (4) contains a number of exceptions such
as entering to ensure the safety of persons. Clause 17(2)
makes it an offence to fail or refuse to comply with a direction
under subsection (1), to which subsection (3) sets out a range
of exceptions. Clause 42(5) contains an exception to the
offence of not providing a certificate, licence, exemption or
other document when requested, if it is not on the vessel at the
time the request to produce is made.
I consider that the imposition of an evidential burden on the
accused is reasonable and justified. In each case, whether an
exception applies will be within the knowledge of the accused

Infringement scheme
The section 24 right is also engaged by division 2 of part 4 of
the bill, which relates to safety work infringements.

If a safety work infringement notice is served, the safety work
infringement takes effect as a conviction of the offence unless
the rail safety worker to whom the notice was issued objects
to the infringement notice within 28 days of the notice. Safety
work infringements result in a conviction being recorded
without a court hearing (in the same way as occurs with
certain road traffic drink driving offences). However, a
conviction is not recorded automatically if the person
challenges the notice within the 28-day time limit.
I consider that the infringement scheme is compatible with
the right to a fair hearing and the presumption of innocence.
While a conviction may be recorded without a hearing, the
right to a hearing is preserved. A person who receives a safety
work infringement notice has the right, in accordance with the
procedure prescribed in the bill, to have the matter dealt with
by a court.
Fair hearing and privilege against self-incrimination
Section 25(2) of the charter act provides for minimum
guarantees in criminal proceedings. The right is engaged
where the privilege against self-incrimination is abrogated.
Section 25(2)(k) protects the right to be free from
self-incrimination.
This means that a person charged with a criminal offence may
not be compelled to testify against himself or herself or to
confess to guilt. This is also an important element of the right
to a fair hearing. At the investigation and pretrial stage, this
includes the right to remain silent. Evidence obtained
compulsorily may offend this right.
Clause 22 provides transport safety officers with powers to
require any person at searchable premises or on a searchable
bus or vessel to say who has custody of a document and to
answer any questions put to the person by the officer. A
person must comply with a direction unless the person has a
reasonable excuse for failing to comply. Clause 23 provides
that a person is not excused from answering a question or
providing information or a document on the ground that to do
so would incriminate the person. However, the privilege
against self-incrimination is protected by providing both a
direct and indirect use immunity in clause 23(2), which
ensures that neither the person’s answer nor evidence
obtained as a consequence of that answer can be used against
that person in a criminal proceeding, other than a proceeding
arising out of the answer being false or misleading. An
exception to this is where the information or document that is
obtained directly or indirectly as a consequence of the answer
is information or a document that is required to be kept under
the regulatory scheme, or is contained in such a document.
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To the extent that the exceptions in clause 23(3) limit the
privilege against self-incrimination, I consider they are
reasonable and justified. Pre-existing documents (as opposed
to oral testimony) and information required to be kept under a
regulatory scheme are generally accorded less protection
under the privilege against self-incrimination. They are
documents that a person is required to produce and keep as a
consequence of their election to participate in the regulatory
scheme. Ensuring that they are made available for
investigatory and regulatory purposes, and ensuring they are
able to be used in criminal proceedings including against
those required to keep them, is essential to achieving
compliance with the rail, bus and marine safety schemes in
Victoria and the broader safety purposes of those schemes.
The bill also provides a number of more specific
information-gathering powers where, depending upon the
circumstances, there is the potential for the answer to be
incriminating or to lead to the discovery of incriminating
evidence. Clause 41 empowers directions to provide a
person’s name and address. Clause 42 requires persons to
produce licences and certificates. Clause 43 requires certain
persons associated with rolling stock, buses and vessels to
provide information regarding the identification and address
of other persons associated with those vehicles. It is possible
that providing the answer or producing the licence or
certificate would, in some cases, incriminate the person or
lead to the discovery of evidence that would do so. However,
I consider that any limit on the privilege against
self-incrimination is reasonable and justified. They are
reasonable obligations that are necessary to ensure the
regulator has access to essential information for purpose of
monitoring and enforcing the regulatory scheme.
Conclusion
The bill provides essential monitoring, compliance and
investigative powers for Victoria’s local rail, bus and marine
safety schemes. For the reasons set out in this statement, I
consider that the bill is compatible with the charter act. I
consider that, to the extent that some provisions may limit
charter act rights, the limitations are reasonable and
demonstrably justified in a free and democratic society.
Matthew Guy, MLC
Minister for Planning

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
The main purpose of this bill is to improve compliance and
enforcement support for Victoria’s local rail, bus and marine
safety schemes.
The house will recall that 2013 was a year of change in the
rail and marine sectors which saw the finalisation of national
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schemes mandated by the Council of Australian Governments
including new governance settings and regulatory changes.
The national schemes set the platform for bringing most parts
of the rail and marine sectors under national control while
leaving remaining areas under state cover.
For example, the national rail safety regulation and
investigation schemes apply to most Victorian railways
including metropolitan and V/Line services, both passenger
and freight.
However, tram and light rail systems, including the major
Melbourne system, and most of the state’s tourist and heritage
railways, remain locally regulated.
Similarly, many small commercial vessel activities are caught
nationally, especially licensing and certification functions.
But significant activities in the marine sector remain under
state and territory cover including regulation of all waterways
and pilotage and drug and alcohol standards.
As a result of these new arrangements, there are both national
and state laws in place for these areas of transport in Victoria.
The national rail and marine schemes are headed by South
Australian and commonwealth laws respectively.
The national laws are then applied by statutes enacted by the
Victorian Parliament to provide for the full rollout of the
national schemes throughout the state.
The national rail and marine schemes largely adopted
pre-existing Victorian legislation and underlying policy in
those areas, although the national statutes did make
improvements in some areas.
As a result, differences now exist between the national
scheme statutes and local Victorian statutes, including in the
important area of compliance and enforcement standards.
These provisions give important support to safety schemes as
they contain essential aids like inspection and search and
seizure powers and also establish sanctions that the regulator
Transport Safety Victoria and the courts can use to prevent
and deal with breaches of safety standards.
It is also important to note that these powers are also used by
the chief investigator, Transport Safety, when investigating
incidents and safety trends which concern the public transport
and marine sectors.
While Victoria already has separate statutes which set safety
standards for the rail, marine and bus industries, the
compliance and enforcement provisions which support the
standards are contained in a single statute, the Transport
(Compliance and Miscellaneous) Act 1983.
This step was taken some years ago due to the similarity of
the compliance and enforcement issues which arise across all
three transport schemes and the need to maintain coordination
and consistency.
The house will be aware that good compliance and
enforcement provisions are essential to the effectiveness of
regulatory schemes, particularly those which support public
safety.
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It is plain that there is little point having transport safety
standards if the industry regulator and the courts do not have
sufficient powers and sanctions to apply them.
With this key point in mind, it is critical that Victoria
continues to maintain high standards for locally regulated
transport on land and water and remains nationally consistent.
Taking this common-sense approach, the bill predominantly
aligns local compliance and enforcement standards with
national provisions drawing mainly on the national rail safety
scheme.
More particularly, the bill is needed to avoid anomalies.
It makes little sense to have different compliance and
enforcement standards in rail depending on whether a train or
a tram is involved or whether a train is nationally or state
regulated.
Similarly, material differences in powers and sanctions in
marine are not appropriate based on events involving national
matters — like safety duties, the condition of vessels,
certification or crewing — or state matters like waterway
management, pilotage, port management, drug and alcohol
controls.
This is especially when the national and state schemes may be
used during the same incident.
The answer is to better align state standards with national
standards.
Accordingly, the bill creates a new and more aligned statute
to replace the state’s ageing and nationally inconsistent laws.
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TRANSPORT LEGISLATION
AMENDMENT (FURTHER TAXI REFORM
AND OTHER MATTERS) BILL 2014
Introduction and first reading
Received from Assembly.
Read first time for Hon. M. J. GUY (Minister for
Planning) on motion of Hon. G. K. Rich-Phillips; by
leave, ordered to be read second time forthwith.
Statement of compatibility
For Hon. M. J. GUY (Minister for Planning), Hon.
G. K. Rich-Phillips tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Transport
Legislation Amendment (Further Taxi Reform and Other
Matters) Bill 2014.
In my opinion, the Transport Legislation Amendment
(Further Taxi Reform and Other Matters) Bill 2014, as
introduced to the Legislative Council, is compatible with the
human rights protected by the charter act. I base my opinion
on the reasons outlined in this statement.
Overview of bill

I note that the proposal also adjusts existing director’s liability
provisions to bring them further into line with national
standards.
The bill is complex in parts. Accordingly, detailed
information about its provisions and their impact and origin is
set out in the explanatory memorandum for the benefit of
members.

The bill provides for a taxi fare notification and publication
scheme for taxicabs operating in the regional and country
zones. The Taxi Services Commission (TSC) will publish the
notices provided to it by taxi operators on its internet site.
The bill provides that the TSC must establish a public register
of taxi industry participants and post the register on its
website.

This is an important bill.
It is needed so that compliance and enforcement standards for
Victoria’s local rail, marine and bus safety sectors enjoy the
same levels of compliance and enforcement support as recent
national schemes and to help avoid anomalies between state
and national regulation.
The bill helps to maintain and improve Victoria’s high
transport safety standards on land and water and for that
reason it deserves to enjoy the strong support of all members.

The bill also contains provisions which support the TSC’s
compliance and enforcement functions. These include a
requirement that the TSC put in place a policy dealing with
how it will support and maintain compliance with, and
enforce, commercial passenger vehicle laws.
The bill deals with the appointment of taxi compliance
officers. The bill provides officers with certain powers,
including power to enter and inspect vehicles and commercial
passenger vehicle premises in certain circumstances, and to
undertake associated compliance and enforcement activities.

I commend the bill to the house.
Human rights issues

Debate adjourned for Mr TEE (Eastern
Metropolitan) on motion of Mr Lenders.
Debate adjourned until next day.

Entry, search and seizure powers
Part 2 of the bill includes a range of entry, search and seizure
powers which are inserted into part VII of the Transport
(Compliance and Miscellaneous) Act 1983 (new provisions
relating to the requirement for the TSC to have a compliance
and enforcement policy are inserted into part VI of that act).
These powers have the potential to impact upon the privacy
right in section 13 of the charter act, which provides that a
person has the right not to have his or her privacy, family,
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home or correspondence unlawfully or arbitrarily interfered
with.
Entry, search and seizure powers properly exercised are
essential to ensuring compliance with laws regulating taxis,
hire cars and other commercial passenger vehicles, and
detecting non-compliance. This is important not only to
protect and promote the rights and interests of consumers, but
also the interests of the taxi and hire car industry generally.
The powers are exercisable in constrained circumstances, are
directed at important regulatory purposes and are subject to a
range of safeguards.
Most significantly, new section 228RI(1)(a) authorises entry,
without warrant or consent, into commercial passenger
vehicles when the vehicle’s operator or driver is present, as
well as onto certain commercial passenger vehicle premises
during operational hours. However, the power is limited to
premises and times in which individuals have a limited
expectation of privacy, and concerns premises and vehicles
operated by persons who have elected to participate in the taxi
industry. Importantly, the definition of commercial passenger
vehicle premises expressly excludes residential premises.
Further, the purpose for which warrantless and
non-consensual entry to premises may be made is limited to
those set out in section 228RI(3) — that is, ascertaining
whether a commercial passenger vehicle law has or is being
complied with, including whether an offence has been
committed against such a law and whether a civil penalty
provision has been breached, but only in relation to:
commercial passenger vehicles and equipment
ordinarily on or in a commercial passenger vehicle; and
payments made or due under driver agreements, or
payments and charges for hiring a taxicab, but only
where the officer believes it is necessary to do so to
prevent concealment, loss or destruction of evidence.
New section 228RM gives the officer the powers necessary to
search and inspect premises, vehicles or non-cash payment
processing devices. I acknowledge that the powers are able to
be exercised without any suspicion of an offence or of
non-compliance. However, in my view these powers are
necessary to ensure compliance with the regulatory scheme
and to detect non-compliance. The powers are only
exercisable for the purpose for which entry is effected.
The ability to enter and search any other premises, including
residential premises, or conduct broader searches can only
occur with the consent of the occupier or pursuant to a
warrant. The procedure for entry with consent to premises is
prescribed.
The bill also authorises the seizure of certain items and
documents. Seizure may occur in accordance with a search
warrant. New section 228RO extends that power of seizure to
other things that are discovered during the course of a search
that will afford evidence of an offence or breach of a civil
penalty provision (that is, which could have been included in
the warrant) and it is considered that it is necessary to seize
the item to prevent its concealment, loss or destruction, or its
use in the commission of further offences or breaches.
New sections 228RR and 228RS empower officers to seize,
copy and examine various items, equipment and documents,
which potentially contain personal information. However, the
powers are directed at obtaining and preserving evidence of a
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relevant breach and are necessary for the detection and
prosecution of breaches of the regulatory scheme. Also,
seizure of an applicable device may only occur if it is not
practicable to put information in documentary form nor to
copy the information onto another disk, tape or storage
device.
Again, these provisions are limited to ensuring compliance
with the regulatory scheme and to detect non-compliance.
It is also important to note that division 4 of part 2 of the bill
provides that the TSC is required under the bill to develop,
maintain and review a monitoring, compliance and
enforcement policy and to publish that policy. The TSC must
consult with Victoria Police, the privacy commissioner,
VicRoads and representatives of taxi industry participants
when developing and reviewing the policy and persons
involved in compliance, monitoring and enforcement
activities must have regard to the policy when performing
duties and exercising functions, so far as is reasonably
practicable.
I consider that any interference with privacy occasioned by
the entry, search and seizure provisions of the bill is neither
arbitrary nor unlawful and, accordingly the provisions are
compatible with the right to privacy in the charter act.
Information-gathering powers
Section 25(2) of the charter act provides for minimum
guarantees in criminal proceedings. The right is engaged
where the privilege against self-incrimination is abrogated.
Section 25(2)(k) protects the right to be free from
self-incrimination. This means that a person charged with a
criminal offence may not be compelled to testify against
himself or herself or to confess to guilt. This is also an
important element of the right to a fair hearing. At the
investigation and pretrial stage, this includes the right to
remain silent. Evidence obtained compulsorily may offend
this right.
A number of provisions of the bill require individuals to
provide information and documents. Most significantly, new
section 228RY empowers a TSC commissioner or taxi
compliance officers to direct persons to provide a range of
information or documents, for compliance and investigatory
purposes. New section 228RZD expressly abrogates the
privilege against self-incrimination in respect of a direction
under new section 228RY, as well as any other directions
under new division 4ABA.
However, the privilege against self-incrimination is protected
by providing both a direct and indirect use immunity which
ensures that neither the person’s answer, nor evidence
obtained as a consequence of that answer, can be used against
that person in a criminal proceeding or in proceedings which
might make a person liable to a penalty (such as civil penalty
proceedings), other than a proceeding in respect of the
provision of false information.
An exception to this is where the information or document
that is obtained directly or indirectly as a consequence of the
answer is information or a document that is required to be
kept under the regulatory scheme, or is contained in such a
document — that is, information or documents required to be
kept and which, as a result, are discoverable in any event.
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To the extent that the exceptions in section 228RZD limit the
privilege against self-incrimination, I consider they are
reasonable and justified.
Pre-existing documents (as opposed to oral testimony) and
information required to be kept under a regulatory scheme are
generally accorded less protection under the privilege against
self-incrimination. They are documents that a person is
required to produce and keep as a consequence of their
election to participate in the regulatory scheme. Ensuring that
they are made available for investigatory and regulatory
purposes, and ensuring they are able to be used in criminal
proceedings and proceedings for a civil penalty, including
against those required to keep them, is essential to achieving
compliance with the regulatory scheme.
Maintenance and publication of register
Clause 35 of the bill inserts new subdivision 6A into part VI
of the Transport (Compliance and Miscellaneous) Act 1983.
The clause provides for a register of taxi industry participants.
This authorises the inclusion and publication of personal
information including name and business contact details.
While this potentially interferes with an individual’s privacy,
there is the ability for a person to apply to the TSC to restrict
public access to personal information (new section 169ZF),
and to review decisions of the TSC (new section 169ZI).
Price notification
Part 3 of the bill contains provisions about the notification,
publication and monitoring of taxi fares and hiring rates in
regional and country zones. The provisions require
notification and publication of fares and hiring rates.
These provisions may interfere with an individual’s ability to
carry on his or her business and related commercial
enterprises, which could potentially limit an individual’s
freedom of expression (freedom of expression not solely
applying to certain types of information or ideas or forms of
expression). However, commercial expression is treated as of
less importance than political or artistic expression, with
restrictions on commercial expression generally subject to
less scrutiny as commercial expression serves private, rather
than public, interests. I consider that the provisions are
compatible with the charter act rights.
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Similarly, new section 228RY(6) provides for an offence of
refusing or failing to comply with a direction to provide
certain information, documents or devices, unless the person
has a reasonable excuse. Again, the accused will bear the
burden of adducing or pointing to evidence to establish a
reasonable excuse and, once presented, the prosecution bears
the burden of proving the absence of such an excuse beyond
reasonable doubt.
I consider that the imposition of an evidential burden on the
accused with respect to establishing a reasonable excuse in
each case is reasonable and justified, and is therefore
compatible with the right to be presumed innocent.
The reasonable excuse will be within the knowledge and
control of the accused, and it will be relatively easy for the
accused to present evidence of it. In contrast, the prosecution
may not know what excuse the accused will assert, and given
the array of potential excuses that could be advanced it would
be difficult or even impossible for the prosecution to prove an
accused had no reasonable excuse.
Conclusion
The bill provides essential monitoring, compliance and
investigative powers for Victoria’s taxi and hire car industry,
and contains other essential matters in respect of the
regulatory scheme. The reform of the industry and its
regulation has been recognised as necessary, not only for the
benefit of consumers, but also in the interests of participants
in the taxi industry generally.
For the reasons set out in this statement, I consider that the
bill is compatible with the charter act. I consider that, to the
extent that some provisions may limit charter act rights, the
limitations are reasonable and demonstrably justified in a free
and democratic society.
Matthew Guy, MLC
Minister for Planning

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).

Presumption of innocence
Section 24 of the charter act guarantees the right to a fair
hearing in both criminal and civil proceedings. In addition,
specific minimum guarantees in criminal proceedings are
provided in section 25 of the charter act, including the right to
be presumed innocent. This right can be affected where an
accused, rather than the prosecution, bears a burden of proof
in relation to a criminal offence.
New section 228RM(4) of the Transport (Compliance and
Miscellaneous) Act 1983 provides for an offence of refusing
or failing to comply with a direction under new
section 228RM(1), namely to provide certain information,
documents or things, unless the person has a reasonable
excuse. The accused will bear the burden of adducing or
pointing to evidence to establish a reasonable excuse. Once
sufficient evidence is presented, the prosecution bears the
burden of proving the absence of the reasonable excuse
beyond reasonable doubt.

Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be read a second time.

I wish to advise the house that the bill was amended in
the other place. The amendment made there prohibits
taxis licensed to operate in the Melbourne metropolitan
zone from accepting bookings to pick up and drop off
passengers in the urban and large regional zone — that
is, Melbourne metropolitan taxis will not be permitted
to undertake prebooked work wholly within the urban
and large regional zone in direct competition with taxis
licensed to operate in that zone.
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Incorporated speech as follows:
It is no secret that taxi services were not up to scratch in
Victoria and that the industry has had significant problems.
The user satisfaction rate for taxis when the coalition
government came to power was very low at 56 per cent and
problems were evident throughout the industry.
This government wants the best taxi industry and the best taxi
services in the country.
This aim and the problems we inherited explain why we
moved decisively to comprehensively reform the industry to
reverse the serious decline in services that started and took
hold under the previous government.
This is a reform program that we are determined to complete
in the interests of our local community and the interstate and
overseas visitors who come here, no matter how tough things
get.
This bill is a key part of our reform program.
It builds on the government’s earlier initiatives and drives
further important transformational improvements to taxi and
hire car services across the state.
The taxi industry inquiry
The house will recall that the government established the taxi
industry inquiry in 2011 under Professor Allan Fels to review
Victoria’s taxi and hire car industry. The inquiry conducted
the most thorough review of the sector in the state’s history
and consulted widely with the community, industry and other
stakeholders for 18 months.
The inquiry released a draft report in May 2012 titled
Customers First — Service, Safety, Choice, which contained
extensive recommendations for reform. I tabled the final Fels
inquiry report in this house on 12 December 2012 and the
government allowed further public consultation. After
thorough review of the inquiry findings and public feedback,
we announced the government’s response on 28 May 2013.
The foundation reforms
Members will recall that the government moved swiftly to
commence the implementation of the reforms after that
extensive consultation process. I introduced the first bill into
this house on the same day the government responded to the
Fels inquiry. The Transport Legislation Amendment
(Foundation Taxi and Hire Car Reforms) Act 2013 was
passed by Parliament in late June 2013 after wide debate and
is now on the statute books.
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taxi non-cash surcharges;
the industry regulator.

A number of these important reforms have already started or
preparations for their commencement are well advanced.
One of the more visible reforms in this initial package was the
major reduction in taxi credit card surcharges which the
government brought forward as a priority. The house will
recall that the Foundation Reforms Act cut the previous
10 per cent surcharge set by industry by a full 5 per cent on
1 February this year. I note that the surcharge may fall even
more after a future review by the Essential Services
Commission.
I am pleased with the industry’s response to this important
reform. The surcharge is now the lowest in Australia, and its
reduction has led to substantial hip pocket savings for many
taxi users. Like many of the government’s reforms, the
measure has attracted national attention and has set a lead that
is likely to be followed soon by other states and territories in
coming months.
The reforms in this bill
The new bill before the house includes further significant
reforms which continue our transformation of taxi and hire
car services across Victoria.
Price notification
The taxi industry inquiry recommended replacing
government regulation of taxi fares in regional and country
zones with a price notification scheme.
This measure is tied to another key reform which gives
taxidrivers at least 55 per cent of the fare revenue they
generate. Giving country and regional operators the freedom
to set their own taxi fares means that these operators can
ensure that their fares reflect the increase to driver payments
and enable them to remain operating. The scheme also allows
operators to compete more effectively with each other for
local business.
The price notification scheme allows operators in those areas
to set their own fares by notifying the Taxi Services
Commission which must then publish the fares. Taxi
operators must inform customers about the fares in
accordance with methods set in regulations. The regulations
will be made soon after this bill is passed, after appropriate
consultation with industry and the community.

taxi and hire car licensing and zoning;

I note that the government has ensured that the bill gives the
Essential Services Commission a watchdog role over the
operation of this important reform. The ESC will monitor
prices, costs and returns on assets in the taxi industry in the
country and regional zones, particularly in the early stages of
the reform. It will work closely and cooperatively with the
TSC and keep consumers informed about the economic
performance of the industry. As part of that role, the ESC will
keep a close watch out for potential misuses of market power.
It will also prepare an annual report on its activities and issue
special reports if needed.

taxi fare setting;

Red tape reduction

taxidriver engagement and payment;

The Fels inquiry made many observations about the
significant problems with the current regulatory regime for

As its name suggests, the statute sets the platform for
foundation reforms which are helping to restore world-class
taxi and hire car services in Victoria. These include service
and customer-focused reforms which transform the supply,
quality and affordability of services across the state, including
by making major improvements to —
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taxis. It was particularly critical about the excessive red tape
which holds the taxi industry back from improving its
performance for the benefit of the community.
For example, the final report observed that ‘one of the core
findings by the inquiry was that the existing regulatory regime
governing taxis and hire cars in Victoria is overly complex
and prescriptive’.
The government agrees with that observation. Overregulation
has held the industry back for years. We are determined to
release the industry to compete, innovate and evolve by
reducing as much unnecessary red tape and regulation as
possible.
Reducing the burden of taxi industry accreditation
Accreditation is a key area where red tape must be reduced
urgently.
Accreditation requirements introduced by the previous
government in the mid-2000s created heavy red-tape and cost
burdens on the taxi industry. Paradoxically, these
requirements did nothing to help improve taxi services as they
are a largely unnecessary layer of regulation.
It is clear that this type of red tape must be reduced if the taxi
sector is to improve. Accordingly, the bill implements a
number of key inquiry recommendations by —
repealing taxi licence holder accreditation requirements
while retaining the requirement for licence-holders to
maintain up-to-date name and contact details;
repealing unnecessary and onerous taxi operator
accreditation requirements supported by complementary
changes to subordinate instruments;
enabling accreditation burdens on taxi network service
providers to be reduced by adjusting subordinate
instruments; and
enabling taxi network affiliation requirements to be
removed once details of subordinate instruments
changes are resolved.
The remaining recommendations of the inquiry will be
implemented through the future Taxi and Hire Car Reform
Bill I have signalled previously and which is being developed.
This current bill introduces changes recommended by the
inquiry for taxi operators and network service providers. The
operators and networks will be subject in future to permit and
authorisation processes which involve even less regulation
and red tape and which will be far more effective than what
applies currently.
Abolition of mandatory affiliation
A further reform connected with industry accreditation relates
to statutory provisions put in place by the previous
government which support so-called mandatory affiliation.
The removal of this requirement, both statutory and
administrative, for taxi operators to affiliate with network
service providers was a key taxi industry inquiry
recommendation. Again, this step will free taxi operators
from unnecessary regulation, promote greater industry
competition and reduce costs for operators.
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The inquiry set out strong evidence that existing network
service providers benefit greatly from the market power
provided by the existing mandatory affiliation requirement.
The providers have capitalised on the requirement by offering
procurement, financing and vehicle services which bind taxi
operators to particular networks and which impede
competition and innovation.
As a result, a large proportion of taxi operators are effectively
tied to particular networks in the short to medium term. It will
therefore take several years for the benefits of removing
mandatory affiliation to become evident. For this reason,
early action is essential to enable this reform to start taking
effect as soon as possible.
The TSC is conferred with a range of coercive powers under
existing legislation. However, the taxi industry inquiry found
that these powers are not sufficient. It called for an improved
set to be developed so that the regulator was better equipped
to monitor and compel industry compliance.
This work is complex and detailed. The bill contains a new
interim suite of powers which improves the TSC’s entry,
search and seizure powers. I note that these powers are largely
drawn from powers which are available to other transport
regulators.
A final range of powers and sanctions is being developed and
will be contained in the forthcoming Taxi and Hire Care
Reform Bill along with the remaining reforms to be delivered
from the inquiry process.
These interim compliance and enforcement powers are
important. They provide the tools to the TSC to help it
improve its performance as an industry regulator which is
effective enough to deal with all levels of the taxi and hire car
industry, from the road to the boardroom, and help drive an
improved industry and improved services.
Other matters
Finally, the bill makes other important changes arising from
the recommendations of the inquiry to further improve taxi
and hire car services and related matters.
These include tightening probity checks for taxi and other
commercial passenger vehicle drivers by introducing a more
traditional and stringent fit and proper person test as a more
fail-safe suitability test in response to reform calls from the
inquiry.
The new test will operate in conjunction with the existing
disqualifying offences scheme. It will be administered in a
way that better ensures that drivers are permitted to be
accredited only if they meet proper community suitability
standards.
Other matters in the bill include:
providing for taxi zones to overlap at Avalon Airport to
increase the availability of cabs at the airport and to
minimise ‘dead running’ where taxis are forced to return
empty to other zones;
establishing a public register of taxi industry participants
in the interests of transparency;
procedural improvements which assist the resolution of
disputes by the TSC, the small business commissioner
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and VCAT about matters concerning taxidriver
remuneration and conditions;
a mechanism to avoid potential inconsistencies in
regulatory requirements including in respect of taxis and
buses where vehicle types and related requirements may
overlap;
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Statement of compatibility
For Hon. D. K. DRUM (Minister for Sport and
Recreation), Hon. G. K. Rich-Phillips tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:

direct amendments to the Transport (Compliance and
Miscellaneous) Act to provide a secure statutory
foundation for reducing wheelchair-accessible taxi
licence fees for greater Melbourne taxi licence release
licences;

In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter act’), I make this
statement of compatibility with respect to the Water
Amendment (Water Trading) Bill 2014.

some small technical adjustments to confirm and clarify
the broad coverage and operation of taxi non-cash
surcharge control provisions.

In my opinion, the Water Amendment (Water Trading) Bill
2014, as introduced to the Legislative Council, is compatible
with human rights as set out in the charter act. I base my
opinion on the reasons outlined in this statement.

The opportunity has also been taken in the bill to make some
minor, miscellaneous and machinery changes to other areas
of transport regulation, including in relation to the Public
Transport Fund and the National Heavy Vehicle Regulator.
The bill is complex in parts. Accordingly, detailed
information about its provisions is set out in the explanatory
memorandum for the benefit of members.
Conclusion
This bill is critical.
It is another important and timely step in the process of
restoring first-class taxi and hire car services in Victoria
following the most thorough inquiry into the industry in the
state’s history.
The bill builds on and continues the government’s car reform
agenda, and it will increase competition and efficiency.
Most importantly, it helps to significantly improve
on-the-ground taxi and hire services in the interests of all
Victorians and the tourists who visit our great state.

Overview of bill
The bill amends the Water Act 1989 (the Water Act) to
promote Victoria’s compliance with certain requirements of
the water trading rules set out in chapter 12 of the
Murray-Darling Basin plan. It will do this by removing
limitations in relation to the classes of persons to whom an
allocation of water under water shares, bulk entitlements and
environmental entitlements may be assigned, and to whom a
limited term transfer of a water share may be given.
The bill will also remove indirect restrictions on trade by
removing limitations on who the Victorian water register can
record for holding allocations of water under a water share. It
will enable, subject to the minister’s approval, a holder of a
water share to give a standing direction to the relevant water
corporation for the whole of the right to the future water
allocations under that share to be held by any other person for
an ongoing period until the owner of the water share revokes
the standing direction. The person holding a standing
direction, being the holder of an allocation bank account in
the water register, will then be able to assign water allocations
they receive to other persons, subject to the minister’s
approval and trading rules.

For the good of the Victorian community, this bill deserves
the support of every member of this Parliament.

Human rights issues

I commend the bill to the house.

1.

Debate adjourned for Mr TEE (Eastern
Metropolitan) on motion of Mr Lenders.
Debate adjourned until Thursday, 3 April.

WATER AMENDMENT (WATER
TRADING) BILL 2014
Introduction and first reading
Received from Assembly.
Read first time for Hon. D. K. DRUM (Minister for
Sport and Recreation) on motion of
Hon. G. K. Rich-Phillips; by leave, ordered to be
read second time forthwith.

Human rights protected by the charter act that are
relevant to the bill

Right to privacy
Section 13(a) of the charter act provides that a person has the
right not to have his or her privacy unlawfully or arbitrarily
interfered with. An interference with privacy will not be
unlawful or arbitrary if it is permitted by a law that operates in
a reasonable, just and proportionate manner to the end sought.
The bill will provide that a holder of a water share will be
able to issue a standing direction to a water authority
nominating a person to whom the whole of the right to future
water allocations under that share is to be transferred. A
number of provisions in the bill are relevant to the right to
privacy insofar as they provide for a water authority to
establish and maintain records and information regarding a
person nominated in such a standing direction to be recorded
on the water register established under part 5A of the Water
Act.
Under these provisions, details such as the name of a person
nominated in a standing direction and any other information
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the water authority considers necessary will be recorded by
the water authority on the water register. The information will
be subject to the requirements of the Information Privacy Act
2000, for example, personal information should only be
collected by a water authority where this information is
necessary for one or more of its functions or activities —
information privacy principle 1 of the Information Privacy
Act 2000. To enable the water authority to, for example, be
able to effectively monitor the take of water by a nominated
person, it will be necessary for a water authority to record the
name of the nominated person and any other information
considered necessary on the water register.
The bill will provide for this information to be exempt from
being made publicly available.
Maintaining information in the water register is designed to
assist the minister to undertake the continuous program of
assessment of available water resources in Victoria under
part 3 of the Water Act. The recording of information is
consistent with the primary purpose of the water register to
ensure the sound record keeping of all water-related
entitlements and allocations. As a result of these amendments,
the water register will continue to provide a complete set of
records and information in relation to the allocation of water
resources in Victoria.
Given the limited manner in which this information will be
able to be used and the fact that such information will not be
made publicly available, the bill is compatible with the right
to privacy.
Property rights
Section 20 of the charter act provides that a person must not
be deprived of his or her property other than in accordance
with law.
A number of provisions in the bill are relevant to the holding
of personal property. The bill will remove limitations on the
classes of persons to whom an allocation of water under water
shares, bulk entitlements and environmental entitlements may
be assigned, and to whom a limited term transfer of a water
share may be given. Lifting the constraint on who a holder of
a water entitlement may trade with provides the holder with
greater flexibility to manage and control their entitlement. As
there will be no deprivation of property, the right to property
is not relevant to the bill.
Peter Hall, MLC
Minister for Higher Education and Skills
Minister responsible for the Teaching Profession

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.
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Incorporated speech as follows:
On 5 June 2013, the Victorian government and the
commonwealth government signed an intergovernmental
agreement on implementing water reform in the
Murray-Darling Basin and an associated funding agreement
to support the implementation of the basin plan. These two
agreements settle the responsibilities and costs of putting the
Murray-Darling Basin plan into action.
The intergovernmental agreement reaffirmed the Victorian
government’s commitment to removing any remaining
restrictions on water trade in accordance with the
Murray-Darling Basin plan. The bill gives effect to this
commitment.
Both the intergovernmental agreement and its associated
funding agreement work together to support cost-effective
implementation of the basin plan in Victoria, recognising the
dual interests of balancing the need to improve basin health
and continuing to sustainably grow our irrigation-based
farming communities and food production industries.
For Victoria, the intergovernmental agreement has secured:
$14.3 million over three years to develop offset projects
to reduce the volume of water required to be recovered
from productive use under the basin plan;
$47.4 million over eight years for start-up costs
associated with implementing the basin plan; and
a commonwealth commitment of $25 million from its
$100 million Murray-Darling Basin regional economic
diversification program, for assistance to communities
affected by the basin plan.
The intergovernmental agreement validates Victoria’s
longstanding view that a healthy basin can be achieved
alongside sustainable, productive and competitive irrigation.
This bill relates to chapter 12 of the basin plan which sets
water trading rules to govern the operation of water trading
activity in the Murray-Darling Basin. Chapter 12 of the basin
plan is due to commence on 1 July 2014.
The basin plan trading rules set out in chapter 12 require the
removal of restrictions on who can participate in trade of
allocations of water and tradeable water entitlements.
Section 35 of the commonwealth Water Act imposes a duty
on all agencies of a basin state, including ministers, to act
consistently with the basin plan.
This bill will amend Victoria’s Water Act to improve the
efficiency and scope of water trade. The bill removes
limitations under the state Water Act relating to the classes of
person to whom an allocation of water under a water share,
bulk entitlement and environmental entitlement may be
assigned and to whom a limited term transfer of a water share
may be given.
The bill will also remove indirect restrictions on trade by
removing limitations on who the water register can record as
holding allocations of water under a water share.
In practice, an owner of a water share will be able to issue a
standing direction to a water authority nominating another
person to receive the right to future water allocations under
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that share until such time as the water share owner revokes
the standing direction. Introducing standing directions reduces
the red tape and the administrative costs for the ongoing
assignment of future water allocations.
The bill will create greater flexibility for how the owner of a
water share, controls and manages their water share.
Importantly, the owner of the water share may revoke the
standing direction at any time. If the owner of the water share
chooses to divide, consolidate, cancel or surrender the water
share the standing direction will be cancelled.
This bill is an important practical step in giving effect to
Victoria’s commitment to implement the commonwealth
basin plan. Whilst meeting the required objective to remove
the very small number of remaining restrictions on trade in
Victoria, the bill does this in a manner that supports and
encourages water trading in its role as a valuable tool for
Victorian agriculture and the industries and communities that
it supports.
I commend the bill to the house.

Debate adjourned for Ms PULFORD (Western
Victoria) on motion of Mr Lenders.
Debate adjourned until next day.

ADJOURNMENT
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the house do now adjourn.

Dianella Community Health and Merri
Community Health Services
Ms MIKAKOS (Northern Metropolitan) — My
matter this evening is for the Minister for Mental
Health, Mary Wooldridge. I wish to express my deep
concern about the Napthine government’s cuts to
Dianella Community Health and Merri Community
Health Services as part of its process to recommission
community support services in Victoria. Last year
Minister Wooldridge put out to tender the provision of
community mental health support, requiring
community organisations like Dianella Community
Health and Merri Community Health Services to tender
for service delivery. In recent weeks they were both
told that they were unsuccessful. The impact of the
government’s cuts to these services will be felt not only
by the loss of 30 jobs across Melbourne’s north-west
but also by the very people these services support.
Merri Community Health Services and Dianella
Community Health have been providing mental health
services for more than 700 people across the local
government areas of Moreland and Hume for more than
60 years. They have long-established relationships with
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those in the community who suffer from severe and
chronic mental health issues. Serious questions have
already been raised, including from my colleagues
Frank McGuire and Christine Campbell, the members
for Broadmeadows and Pascoe Vale in the Assembly,
around the government’s process in recommissioning
these vital community services. I understand the
government has in effect gagged these providers from
making public statements about any future
arrangements for the people currently in their care.
It was reported in the Herald Sun of 13 March that as a
result of not winning tenders Dianella Community
Health had lost $1.25 million and Merri Community
Health Services had lost $1.5 million. The minister has
ripped away vital funding from some of our most
vulnerable Victorians. The chairman of Dianella
Community Health, Dr John Hodgson, was quoted in
the Age on that same day as saying these cuts would
result in:
… basically a social mess. The burden on their families, and
their neighbourhood and the society is likely to increase …

We know the Napthine government is not new to
privatisation by stealth. We have seen it do it to the
public aged-care system, and I am concerned it is now
happening to mental health care as well. I call on the
minister to provide a full public explanation of the
decision-making process, and in particular the selection
criteria used in deciding which services received
tenders.

Social housing
Ms HARTLAND (Western Metropolitan) — My
adjournment matter is for the Minister for Housing.
After examining the recently released Report on
Government Services 2014, it is evident that under the
Victorian coalition government social housing and
the 34 000 people on public housing waiting lists
have been left to languish. Under the coalition
government total real expenditure on social housing
has dropped from $1.55 billion in 2010–11 to
$673 million in 2012–13. Some of this drop in
expenditure is due to the winding up of funding from
the social housing initiative. The $1.266 billion total
funding from this national initiative was mainly
enjoyed in the 2009–10 and 2010–11 financial years.
Since funding from the national social housing
initiative dried up, the Victorian government’s own
spending on social housing has been laid bare to see,
and it is not a pretty picture. Between 2011–12 and
2012–13 the government’s real total expenditure for
social housing was cut from $918 million to
$673 million. That is a cut in funding of $247 million,
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or about 27 per cent. This cut came from capital
expenditure funding, which was reduced from
$503 million to just $256 million — a cut of nearly
50 per cent to capital expenditure on social housing.
This is despite the clear need for more public and
community housing, with 34 000 people currently on
the public housing waiting list and people being forced
to wait years to get public housing. This is the first
thing the government should be ashamed about.
The second thing is that since the winding up of
funding from the social housing initiative in the
2011–12 financial year, Victoria has become the
lowest funder of social housing per head of
population of any state or territory in Australia. The
coalition is providing just $74 for social housing per
head of population. This compares to funding in our
two closest neighbours of $165 per person in New
South Wales and $265 per person in South Australia.
Housing is a human right. Public and community
housing is a critical part of ensuring that all Victorians
have access to safe, secure, sustainable and affordable
housing. The housing affordability crisis in Australia
has come to define this generation. Successive
governments have failed to keep up with the housing
needs of a diverse, growing and ageing population, and
this coalition government is no exception. I ask the
minister whether her government will restore funding to
capital expenditure and boost funding to social housing
in order to provide decent quality, secure and affordable
housing to public housing residents and to reduce the
public housing waiting list?

Port Phillip Bay ferry service
Mr FINN (Western Metropolitan) — I wish to raise
a matter for the attention of my friend and colleague
Mr Guy, the Minister for Planning. It follows on from
the extremely exciting announcement this week by the
Napthine government regarding public transport in this
state, which will see huge savings for people travelling
by train from the outer suburbs. As I said, this has
obviously caused great excitement, but the area I wish
to talk about is another area of public transport — that
is, the proposed west coast ferry from Wyndham
Harbour, Point Cook and Williamstown into the city.
This is something I raised with the minister some time
ago. I recall raising it with the previous Minister for
Planning under the previous government and I was
pooh-poohed at the time. I was told it was not possible
and that it would not happen, and the whole thing was
duckshoved out of the way.
I am pleased to say that the current minister has
significantly more vision than the previous one and has
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taken this matter on board, and I believe it is
progressing very nicely. Given the Labor Party’s
previous attitude to this project, at a recent breakfast in
Werribee it was interesting to see Steve Bracks, a
former Labor Premier, endorse the plan for a ferry
service. It is good to have him on board, even if his own
party lacked the idea for years, if not decades. I
congratulate Mr Bracks for joining with us and being
visionary enough to put something like this — —
An honourable member interjected.
Mr FINN — No, he did not do anything like it
when he was in government. As Mr Elsbury knows,
like all Labor governments, the Bracks government
neglected the western suburbs. That is something we
came to accept after a while. Labor neglects the west. It
is a fact of life. It did it then, and it is still doing it.
The matter I raise with the minister is the enthusiasm of
the community in Wyndham in particular but also in
Williamstown and Altona for this particular project. I
would like the minister to give the community an
update on progress on this particular project. As I say, it
is much anticipated by many thousands of people, and I
believe it will not only be a great boon to commuters
from the western suburbs but also be a great boost to
tourism in the west as well. I ask the minister to provide
that update at his convenience.

Tarneit library
Mr MELHEM (Western Metropolitan) — My
adjournment matter is directed to the attention of the
Minister for Local Government, Mr Tim Bull. It relates
to the funding previously promised and now abolished
by the Abbott government for the building of the
Tarneit community library. Members know how
important community libraries are to people, especially
those in new suburbs. Before the last federal election I
had the opportunity to launch the commitment of the
funding with the then federal minister and the city
council. Unfortunately the current federal government
has decided to abolish that funding. It was to my
complete surprise and disgust that the federal
government announced that it will be pulling from the
Regional Development Australia Fund the
$1.05 million which had been promised for the library
by Labor, as I said earlier. Wyndham City Council will
now need to find the extra $1.05 million to fund the
gap.
I call on the minister to ask the federal government to
reverse its decision. Should the minister be unable to
convince his federal colleagues to reinstate the funding,
I call on the state government to contribute the
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$1.05 million to ensure that our children in Tarneit
continue to develop the skills necessary for educational
development and eventual workforce engagement.

Big Hill goldmine
Mr D. R. J. O’BRIEN (Western Victoria) — My
adjournment matter is for the new Minister for Energy
and Resources, Mr Northe, and it relates to the Stawell
goldmine and the opportunities that exist in a number of
different areas. I ask the minister to meet with
representatives of the Northern Grampians Shire
Council and if possible representatives of the mine
owners and other interested parties at an appropriate
time to consider this important mine in Stawell.
By way of background, the goldmine is and has been
for many years a significant resource for western
Victoria in general and the Stawell community in
particular, but it is coming to the end of its life as a deep
mine. Such has been the consideration of the
government already that packages have been
announced under the Regional Growth Fund. I was
pleased to represent the Minister for Regional and
Rural Development in announcing an allocation to the
council of $150 000 under the $1 billion Regional
Growth Fund to begin the process of master planning
for sections of land, including business land, around
Stawell, to assist the community to develop a plan for
the future of Stawell post the closure of the deep ground
mine. That is a matter on which there is active
community consultation.
The minister has newly arrived in the position of being
responsible for the portfolio. In recent months he has
been engaged in significant activity as the Assembly
member for Morwell and as the energy and resources
minister in relation to the fire at the Hazelwood
coalmine, including the announcement of the $2 million
clean-up package. It is timely that I raise this matter on
the adjournment because today the mine owners have
released and put on public display the environment
effects statement (EES) for what is called the Big Hill
development. There is potential to develop part of the
Big Hill area of Stawell as an extension project of the
underground operation as a jobs employer. It obviously
had to go through the EES process, and whatever
appraisal the minister receives will be subject to it
meeting probity requirements. Mr Troy Cole has
invited the public to consider the EES which has been
released today. The company is in the process of
seeking to provide employment for 80 to 100 people in
that project for at least four years of mining and the full
reinstatement of the hill. I urge the minister to have
regard to those matters.
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Freeway noise barriers
Mr TEE (Eastern Metropolitan) — My
adjournment matter this evening is for the attention of
the Minister for Roads. It concerns measures for noise
attenuation along the Eastern Freeway and the Monash
Freeway in large part in my electorate. Some
$8.4 million was allocated by the previous government
for innovative noise wall treatments and noise reduction
technologies in the municipality of Boroondara. The
funding was to be used for a trial of existing
technologies for noise-absorbing barriers at two
locations on the Monash Freeway. Two different
products were selected, and they were installed in
October 2012. They were then evaluated, and in April
2013 VicRoads advised the council that the outcome of
the evaluation was expected to be available in
mid-2013.
In October 2013 the council wrote to VicRoads
requesting further details on what moneys had been
expended and what the before and after results had been
in terms of the reduction of noise at those sites.
Unfortunately there has been no advice from VicRoads
on this matter. As I am sure all members are aware,
noise, particularly along freeways, is a matter of grave
concern to local residents. I ask the minister to release
the outcome of the evaluation. As I said, it was an
$8.4 million project.
A project costing $800 000 which started in November
2010 is in the same league. That was completed at the
end of 2012. It was also an evaluation of conditions
before and after treatment. The results of those two
evaluations have not been released by VicRoads, and it
is now some time since they should have been. My
request is that the minister make available the outcome
of those trials so that we can all see whether they have
been effective and, if so, how effective they have been.

Government procurement policy
Mr LENDERS (Southern Metropolitan) — The
matter I raise on the adjournment tonight is for the
attention of the Assistant Treasurer, and I am delighted
to see him in the chamber. On 12 March during
question time I asked the Assistant Treasurer about
contract splitting and what the technical rules were
from the Victorian Government Purchasing Board
(VGPB) and the part of the Department of Treasury and
Finance he is responsible for. I also asked about the
irregularities reported in the media concerning the
Office of Living Victoria. The minister said he would
get back to me on the technical matters and informed
me that VGPB will always report on irregularities.
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The particular action I seek from the minister is in two
parts, but they are related: firstly, I seek a time line for
when he will get back to me on the technical details;
and secondly, given it is very much in the public
interest, will he tonight inform the house of what would
normally be in a report of VGPB? Given it is of such
interest, can the minister inform the house whether the
Office of Living Victoria is actually splitting contracts
and whether that is in accord with government policy?
Will he report that tonight, and when will the technical
details come?

Responses
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — A number of matters were raised this
evening.
Ms Mikakos raised a matter for the Minister for Mental
Health.
Ms Hartland raised a matter for the Minister for
Housing.
Mr Finn raised a matter for the Minister for Planning.
Mr Melhem raised a matter for the Minister for Local
Government.
Mr David O’Brien raised a matter for the Minister for
Energy and Resources.
Mr Tee raised a matter for the Minister for Roads. I will
pass on all those matters.
Mr Lenders raised a matter with me with respect to the
Victorian Government Purchasing Board, arising from
a question without notice he asked on 12 March. With
respect to that I say to Mr Lenders that the convention
of the house is that matters on notice are responded to
within 30 days, and I will provide Mr Lenders with a
response within that time frame. Following the matter
being raised by Mr Lenders in the house on 12 March, I
have sought advice from my department on that
matter — on the detail of contract levels and so forth —
and I will provide Mr Lenders with a written response
within the ordinary time frame.
With respect to reporting of variances from VGPB
policy that I indicated in the response to Mr Lenders on
that occasion, those variances and breaches of VGPB
policy are reported on an annual basis in VGPB’s
annual report. I expect that will be the case again this
year. I can inform Mr Lenders that, having looked back
over the trend of VGPB policy breaches, the number of
breaches reported in the life of this government is
substantially lower than the number under the previous
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government. I will provide Mr Lenders with his written
response within the ordinary time frame.
The PRESIDENT — Order! The house stands
adjourned.
House adjourned 4.49 p.m. until Tuesday, 1 April.
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