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ROYAL ASSENT
Tuesday, 5 March 2013

COUNCIL

Tuesday, 5 March 2013
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 2.04 p.m. and read the prayer.

ROYAL ASSENT
Message read advising royal assent to:
26 February
Courts Legislation Amendment (Reserve Judicial
Officers) Act 2013
Crimes Amendment (Gross Violence Offences)
Act 2013
Electronic Conveyancing (Adoption of National
Law) Act 2013
Health Services Amendment (Health Purchasing
Victoria) Act 2013.

RULINGS BY THE CHAIR
Members: social media
The PRESIDENT — Order! I have received a letter
from Philip Davis in respect of events of the previous
sitting week and concerns that arose in this house over
the tweeting of messages. It is understood that the
matters that gave rise to this concern on that day were
from persons outside this chamber initially tweeting.
Mr Davis has asked me to consider the circumstances
that arose in that week and to consider the
appropriateness of the use of that sort of
communication in this chamber.
I will give consideration to Mr Davis’s request, but as a
matter of courtesy to the house, it is incumbent upon
members to focus on the proceedings of the house
rather than being involved in communicating with
people outside — with fan clubs outside — by way of
tweeting. As I indicated on that occasion, I am
concerned about some of the comments that are made
and that people perhaps do not understand the context
of those comments when they receive the material. As a
courtesy to the house and to other members, I prevail
upon members to consider that. In due course I will
give consideration to the matters raised by Mr Davis in
his correspondence.

QUESTIONS WITHOUT NOTICE
Hospitals: waiting lists
Mr JENNINGS (South Eastern Metropolitan) —
My question is for the Minister for Health. The facts
show that during the 27 months the minister has been
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the health minister Victoria’s elective surgery waiting
lists have risen, on average, by 70 people each and
every week. Specifically, for the past five quarters in a
row the minister’s hospitals have recorded the highest
waiting lists on record, each worse than the one before.
When will the minister take responsibility for reducing
waiting lists rather than continuing his current record of
adding 8863 patients to the list during his
administration?
Hon. D. M. DAVIS (Minister for Health) — I thank
the member for his question. The government is
focused on getting for Victorians the very best
outcomes that can possibly be achieved. As the member
will know, this state, along with a number of other
states, has faced significant challenges as the
commonwealth has pulled money out of hospitals. In
the early days of this government we saw a gratuitous
removal of GST money by the commonwealth —
$6.1 billion in aggregate over the period — which had a
massive impact on Victorian hospitals, on transport, on
education and on every area of service delivery as the
commonwealth pulled money away from our
community.
This financial year we have faced a number of specific
challenges in health care, and let me begin with those.
The first challenge we faced was not only the ongoing
GST challenge but also the $50.2 million that was
pulled out by the commonwealth as the elective surgery
money was removed. That is more than 7000 patients
who would otherwise have been treated if the
commonwealth — —
Mr Jennings interjected.
Hon. D. M. DAVIS — I have to be very clear here.
The Labor Party might think that the commonwealth
pulling out $50.2 million in national partnership
agreement (NPA) money — elective surgery money —
has no impact on the waiting list, but I am here to tell
Labor members that it has a significant impact. More
than 7000 patients would have been treated this
financial year if the commonwealth had not pulled out
the NPA money.
Let us also be clear: in the first weeks of September the
government became aware of the proposal by the
commonwealth to claw back first $39.7 million and
later $107 million. The day the government in Victoria
was advised of the $39.7 million clawback was the day
that statements of priorities were first being signed. It is
the case that the government could have spent more on
health care. If we had not had the money pulled back,
we could have spent more in pool spending, we could
have spent more on top-ups for individual networks and
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we could have spent more on the growth suburbs — the
growth suburbs that the federal Treasurer denies exist in
Victoria. He believes the population of Victoria has
fallen by 11 111, yet we know — Mr Finn knows,
Mr O’Donohue knows, Mrs Petrovich knows, Mr Koch
in Geelong knows and all of those who have electorates
with massive growth areas know — the population is
growing. Instead of that we have seen a pullback of
commonwealth money. First there was the
foreshadowing of $39.7 million, then later the full
amount of $107 million became clear and now we
know the commonwealth is still holding back on
$368 million that is due on 1 July. It is clear the money
is due on 1 July.
Health is a joint responsibility between the state and the
commonwealth, and the commonwealth is not
contributing its share. The share of commonwealth
funding has been declining over recent years from
44 per cent to the last Australian Institute of Health and
Welfare figures of lower than 39 per cent. It should be a
50-50 deal; that is what former Minister for Health
Bronwyn Pike said, and that is what Daniel Andrews,
now the Leader of the Opposition in the Assembly,
said. It should be a 50-50 deal.
Supplementary question
Mr JENNINGS (South Eastern Metropolitan) —
Despite the fact that the minister was screaming into his
microphone and only a few metres from you, President,
I am sure you did not hear him say he will take
responsibility for the health system in Victoria or that
he ever intends to take responsibility for the health
system in Victoria. Can the minister respond to this
issue: when he says that there is a 50-50 deal for future
responsibilities for health, can he outline to the chamber
why he thinks it is a 50-50 deal if the growth dollars for
the commonwealth in the forward estimates are in
excess of $900 million and the growth dollars that the
Victorian government has committed in the forward
estimates period are less than $450 million? Tell us
how that is 50-50 deal.
Hon. D. M. DAVIS (Minister for Health) — I have
already outlined to the member that the
commonwealth’s share has been falling for a number of
years, from more than 44 per cent of health funding to
less than 39 per cent. In fact the states have been
picking up the extra funding responsibilities around
Australia. Let me be clear to Mr Jennings: the
commonwealth’s record in delivering on promised
money is not very good. I would not trust the
commonwealth forward estimates. Look at what the
federal Treasurer did this year: with the stroke of a pen
he wiped out $475 million by inventing some
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population figures and claiming, against the Australian
Bureau of Statistics, that the population of Victoria was
falling.
What I am saying is that health is a joint federal and
state responsibility. The federal government has a long
way to go to catch up with the state government, and I
for one do not trust the predictability of the
commonwealth forward estimates. I think they are
funny money, especially under a Labor government.

Hospitals: federal funding
Mr O’DONOHUE (Eastern Victoria) — My
question is to the Minister for Health. Will the minister
inform the house of recent commonwealth government
funding announcements on hospital funding for
Victoria which return money wrongfully removed from
Victorian patients and tell the house whether this
amounts to a backflip?
Hon. D. M. DAVIS (Minister for Health) — I thank
the member for his — —
Mr Lenders — On a point of order, President, I
seek your guidance. The last sentence of
Mr O’Donohue’s question was clearly asking the
minister for an opinion. President, I put it to you that
asking for an opinion is out of order and the question
should not proceed.
Mr O’Donohue — On the point of order, President,
I note that in his supplementary question Mr Jennings
also sought an opinion, and government members
allowed that question to proceed. I am seeking from
Minister Davis clarification about the implications of
this change in funding announcements from the
commonwealth, and I submit that the question does not
seek an opinion from the minister.
Hon. D. M. DAVIS — On the point of order,
President, in effect what Mr O’Donohue has sought
relates to a change in the federal government’s position.
It was called a backflip by the Herald Sun on its front
page.
Mr Somyurek interjected.
The PRESIDENT — Order! Mr Somyurek’s
comment was not particularly helpful. By elaborating
on Mr O’Donohue’s cleverly penned question, the
minister was not really taking a point of order.
Mr O’Donohue’s last sentence did call for an opinion;
however, the substantive part of the question was
acceptable. If the minister were to choose to entertain
some of what was looked at there, that would probably
be within the bounds of an appropriate answer. I
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encourage the minister to address the substantive part of
the question rather than the opinion that was sought.
Hon. D. M. DAVIS — Thank you, President, for
your guidance. I thank Mr O’Donohue for his question
and for his strong advocacy for health services on the
eastern side of Melbourne and into Gippsland. It is true
to say that the federal government took money out of
our hospitals — $107 million this year — and is
proposing to take out $368 million more over the next
three years. It is also a matter of public record that the
federal government has announced that it will put that
money back in. I do not know whether that is a backflip
with a pike, a reversal or a hop and a jump. It could be
all sorts of strange things.
It is very clear that the commonwealth has taken a
different decision from its first decision. That points
very directly to the fact that it had done the wrong thing
by paying less money into the pool because it changed
the population figures. The federal Treasurer made up a
whole heap of figures and tried to argue that the
population of the state was falling. It was not. The
federal government put in $107 million. I would argue
that it has a bit more to go — $368 million more over
the next three years.
It is time members of the Labor Party stopped
apologising for their federal colleagues. Let us face it, if
we look at this chamber, we see that Labor members
voted in favour of that $107 million in cuts, and now
their federal colleagues have come along and pulled the
rug out from under them. I will not say they have left
them standing like something on a rock, but it is very
clear that Labor members are Labor first and Victorians
second. That figure of $368 million is a huge amount of
money that we will be looking for in the future.
The federal government has argued that there have been
reductions in Victoria. The fact is that Victorian
hospitals have more money now than they had two
years ago — much more. There has been an increase in
health spending of $1.3 billion, and I note the federal
government itself has been very active in cutting and
removing money from our health system. It has cut
$107 million, and it is now putting it back. We are still
waiting for the $368 million, but we know that
nationally the federal government has cut $7 billion out
of health care. Tanya Plibersek, the federal Minister for
Health — —
Mr Leane — On a point of order, President, the
minister is debating his own question.
Hon. D. M. DAVIS — On the point of order,
President, it is very clear that I was asked to inform the
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house of recent commonwealth announcements on
hospital funding for Victoria and the return of money
that was wrongfully removed from Victorian hospitals.
That is what I am doing, and there are matters relating
to money that is still outstanding.
The PRESIDENT — Order! I tend to agree that
there was an element of debate in the point of order. I
think the minister was starting to develop a debate
argument as distinct from addressing the key element of
the question, and perhaps that is more about the way he
was approaching that answer. I call on the minister to
be mindful of his jurisdiction and to be careful to stick
to such commentary as is necessary to meet
Mr O’Donohue’s expectations in a way that relates
directly to that jurisdiction and to the federal decisions
that relate to it.
Hon. D. M. DAVIS — The reality is of course that
the commonwealth has been taking that money from
7 December through to 7 January and 7 February, and
we are still yet to get the money back. The
commonwealth wrote to hospitals; they received letters
very late last Thursday night from the federal Minister
for Health offering to provide that money. I wrote to
her early on Friday morning indicating that we would
do anything required to expedite that money and to
assist that money to come in. We are aware of the
ongoing damage being caused to Victorian hospitals
and patients by the irresponsible mismanagement of the
commonwealth government and by the irresponsible
removal of money midyear, making it very difficult for
hospitals to budget and to deliver the required services
in the way that they should be able to deliver them.
One of the points of the new system was to provide
predictability and certainty. The commonwealth
government under Treasurer Wayne Swan, Prime
Minister Julia Gillard and Minister for Health Tanya
Plibersek have provided anything but predictability and
certainty. They have provided unpredictability and a
mismanagement of the system as they have cut
funding — left, right and centre — and wound back
key services that are impacting directly on Victorian
patients. I know it may be something of a sensitive
matter for those on the other side that they initially
supported the $107 million cut.
Mr Jennings interjected.
Hon. D. M. DAVIS — Yes, Mr Jennings voted in
favour of it, and it is shameful. He voted in favour of a
cut for our hospitals. He voted in support of it, and he
should hang his head in shame. It is unbelievable that
Mr Jennings would even be prepared to stick his head
up after the shameful vote in this chamber where he
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voted in favour of those cuts. I have to say the
community is very concerned about that.

Minister for Planning: conduct
Mr TEE (Eastern Metropolitan) — My question is
to the Minister for Planning. I refer to the front page of
today’s Age newspaper detailing allegations of dinners
he attended with developers. At these dinners did the
developers discuss their individual specific projects
with him while his member of staff, Mr Daniel Parsons,
took notes?
Hon. M. J. GUY (Minister for Planning) — I will
not be lectured on this issue by this man. Let us be very
clear. When it comes to probity and probity issues in
this Parliament this government is the government that
has a code of conduct in place, as opposed to the
previous administration.
Mr Lenders interjected.
Hon. M. J. GUY — I notice Mr Lenders
interjecting. I refer to codes of conduct from when
Mr Lenders was in fact the state secretary of the
Victorian Labor Party and he was sending pro forma
letters in 1996 to the departments seeking money and
fundraising from Victorian government departments. I
will not be lectured on this issue by the Australian
Labor Party.
Let us get a few things straight. Mr Tee asked about a
story on the front page of today’s Age, and I am glad he
has, because it gives me an opportunity to run through
the three issues to which it refers. One is in relation to
450 Elizabeth Street — apparently a developer seeking
a height extension. It should be noted that Melbourne
City Council wrote to me on 24 February 2012 saying
that the council was of the view that the overall height
of the building could be increased to compensate for the
loss of floor area necessitated by its recommended
increased setbacks for the tower. My first point is that
that was a recommendation of the Melbourne City
Council. It was not my recommendation or my
direction but clearly the recommendation of Melbourne
City Council.
The Kinnears Ropeworks site in Footscray is another
issue mentioned in the Age. The Department of
Planning and Community Development recommended
at the time — in September 2011, when the
authorisation to exhibit a planning amendment overlay,
amendment C93, commenced — that in fact the site be
rezoned from business 3 to a mixed-use zone, as the
council’s authorisation request had foreshadowed. The
government was going along with the intention of the
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Labor-controlled Maribyrnong City Council. That is
point 2.
The third point concerns Yarra City Council. In 2009
Yarra City Council granted Salta Properties Group a
permit for 355 dwellings. The permit included a social
housing component of 93 dwellings. However, funding
for the social housing component was ultimately denied
in July 2010. Salta sought to reallocate the proposed
communal car parking for the social housing as regular
car parking attached to the specific dwellings,
principally because it would leave the car parking
requirements way below the City of Yarra’s own car
parking standards. The government simply intervened
to ensure that adequate car parking was put in place for
that development.
It should be noted while we are talking about Salta that
I have enforced mandatory height controls in and
around the Etihad Stadium precinct which have not
advantaged Salta. In fact right now we are discussing
that issue in the Victorian Civil and Administrative
Tribunal because Salta disagrees with the government’s
scuttling of what would be a larger proposal on that site.
So much for scandal; so much for developers getting
their own wishes. What we have on the front page of
the Age is a clear example of a politicised beat-up
simply to try to launch a tabloid format for a newspaper
which the Labor Party has to read to get its daily
questions in Parliament.
Supplementary question
Mr TEE (Eastern Metropolitan) — My
supplementary question to the minister is this: if the
story in the Age is a beat-up — if there is nothing to be
seen here, if no assurances were given to the minister
and if he did not make any guarantees at those
dinners — will the minister release the notes taken by
Mr Parsons? This is an opportunity for the minister to
clear his name and to clear up this issue by making
available the documentary evidence that was taken at
the time. Will the minister release those documents so
we can all see whether or not his version, which he put
out there, is the only version?
Hon. M. J. GUY (Minister for Planning) — That is
a woeful question from a woeful shadow minister. I
have a list, if members would like me to run through it,
of developers who attended Labor Party fundraisers in
the last term of the Labor government. It totals over
$300 000 in just one term. I simply ask: were notes
taken at those meetings? Were notes taken when
Mirvac, Walker Corporation, Bensons Property Group,
Grocon, Becton or Central Equity had projects
approved by the previous government when that
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government’s minister met them at the time? Would
those notes be released? No, of course they would not.
However, we have Superman Brian Tee — Mr Probity
Brian Tee — now saying he would like all notes
released for fundraising arms of the Liberal Party. Of
course that was never the requirement under Labor.
This is what we find from Labor right around Australia.
There is one rule for those hypocrites in opposition and
another rule for them in government.

Planning: residential zones
Ms CROZIER (Southern Metropolitan) — My
question is also to the Minister for Planning, Mr Guy.
Can the minister inform the house what action the
Baillieu government has taken to bring certainty to
Victoria’s residential areas by reforming residential
planning zones?
Hon. M. J. GUY (Minister for Planning) — This
government has done something that no government in
the last 15 years in this state had the courage to do, and
that is to reform our residential zones to give three very
clear points of residential zoning for Victoria, for
Victorians and, importantly, for our metropolitan area
and regional cities. Today I have released the new zone
structure that will govern Melbourne’s residential zones
into the future. The new structure will consist of a
neighbourhood residential zone, a general residential
zone and a residential growth zone.
Let us get one thing straight from the very start. This
government has come to the conclusion that what it
picked up and found from Labor’s Melbourne 2030
policy and its wrecking ball approach to planning
across the city, which saw a one-size-fits-all destruction
of our suburbs and ruination of neighbourhood
character, is that it is something that needs to be
immediately brought to an end through zone structure
changes. That is what we are doing from 1 July when
our new residential zone structures will come into
force.
The neighbourhood residential zone will have an 8metre mandatory height limit. It is the strictest zone for
controlling inappropriate development anywhere in
Australia. It is a zone which will be able to protect areas
of our city, protect lot size, protect lot numbers and
protect height, and it is going to be offered to all
municipalities in Melbourne to ensure that we can
protect neighbourhood character once and for all.
Importantly this government has sought a balance and
has achieved that through the development of a
residential growth zone, with a height limit of
13.5 metres, the old four storeys. We believe this will
be a zone to clearly incentivise growth around areas
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that have been determined by councils. It is a tool that
councils have been asking for.
The balance between residential growth and
neighbourhood residential is something that this
government is exceptionally proud that it is going to be
able to implement. It is something that the previous
government did not have the courage to implement. But
from 1 July this government will implement these three
new residential zones that will ensure that Melbourne
and regional cities can retain their urban character and
can retain their neighbourhood character without the
expense of Labor’s one-size-fits-all approach to
planning, which Labor will bring back and reinstate
should it be re-elected to government.

Places Victoria: chairperson
Mr TEE (Eastern Metropolitan) — My question is
to the Minister for Planning. I refer to the front page of
today’s Age newspaper and to the allegations that Peter
Clarke attended dinners in 2012 while he was chair of
Places Victoria. Clause 3.7 of the code of conduct for
the Victorian public sector says that conflicts of interest
must be avoided. Was this conflict a matter that the
minister considered when he decided to accept
Mr Clarke’s resignation?
Hon. M. J. GUY (Minister for Planning) — That is
an interesting question, because there have been a
number of former union mates that the Labor Party has
put on boards who attended Progressive Business
functions under Mr Tee’s reign. I find it interesting that
Mr Tee asks about Mr Clarke, who has been a Liberal
Party member for more than 30 years. Do the same
rules apply to some of Mr Tee’s Labor Party mates,
such as Garry Weaven, who might have been a chair of
an organisation at the same point in time, or indeed Jim
Reeves, who the previous government tried to have
appointed to this body? These were all people who
were Labor Party members. Did other people who were
Labor Party members appointed to boards attend Labor
Party fundraisers at the same time? Maybe Mr Tee
needs to answer that question about the previous regime
himself and also look at the current federal
government’s code of conduct for those appointed to
boards before he starts throwing allegations at people
associated with members on this side of the house.
Supplementary question
Mr TEE (Eastern Metropolitan) — These are very
serious allegations that the minister simply keeps
avoiding and refusing to answer. This was a Liberal
Party dinner attended by Mr Clarke, the head of an
independent statutory authority and someone who
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makes decisions about millions of dollars worth of
investments, and also by investors and developers who
are pursuing individual investment outcomes. There is a
clear conflict here. In view of this clear conflict, why
did the minister allow Mr Clarke to attend these
dinners?
Hon. M. J. GUY (Minister for Planning) —
Mr Tee’s questions are going from the sublime to the
ridiculous. Mr Tee is saying that no-one who is a
member of a political party or any political entity or
associated with any position in government should be
able to attend any meeting or fundraiser whatsoever. I
ask Mr Tee: should a member of a union — who is
donating money to the Australian Labor Party I might
add — be able to visit a federal Labor minister without
departmental notes being taken? That is the same
premise as Mr Tee’s question. Is Mr Tee saying that
departments will now need to keep notes of every
meeting between unionists and Australian Labor Party
federal ministers, or future state ministers, given that
they are donating hundreds of thousands of dollars of
union money to the Australian Labor Party? I look
forward to the Gillard government releasing such notes.

Monash and Ballarat universities: regional
campuses
Mr P. DAVIS (Eastern Victoria) — I direct a
question without notice to the Minister for Higher
Education and Skills. I refer the minister to a recent
joint announcement by Monash and Ballarat
universities about the possibility of forming an
expanded, regionally focused university. Can the
minister advise the house on what would be required of
the state government to facilitate this proposal if it were
to proceed?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I thank my colleague Mr Davis for
raising a very important matter, one of great interest, I
am sure, to all in the chamber who represent Eastern
Victoria Region and Western Victoria Region.
Mr Davis was referring to an announcement made by
the vice-chancellors of Monash University and the
University of Ballarat at an event on Friday,
22 February, at which I was in attendance and where
consideration was given towards the creation of a
regionally focused university combining the strengths
that exist at the Gippsland campus of Monash
University and the Ballarat and Horsham campuses of
the University of Ballarat.
The announcement of 22 February bounced the ball on
a wider series of community consultations which will
encompass communities in Western Victoria, the
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Central Highlands area and the Gippsland region, staff
of both universities, students, local community groups,
local government and the like. The proposal has
significant potential to assist in what has been and
continues to be a significant issue for regional
Victoria — that is, the lower level of participation in
higher education by students living in regional Victoria
compared with those living in metropolitan Melbourne.
One of the potential outcomes of this proposal would be
to see the strengths of Monash University and the
programs it delivers from the Gippsland campus
potentially being delivered to the Ballarat and Horsham
campuses of Ballarat University and vice versa.
Without going through a full list of those programs,
both of those universities bring together different
strengths which could benefit each of those regions.
Monash has been in Gippsland for over 20 years and
has been somewhat constrained by what it would like to
deliver to this region because of the fact that its
operation is dominated by its much bigger metropolitan
and indeed international campuses. I think Monash
would admit itself that it would have liked to have done
more for the region. Ballarat University has a proven
record of delivering for regional Victoria, one that I
know would have the strong support of members of this
chamber.
In respect of this particular proposal, the Victorian
government has given in-principle support, and I say ‘in
principle’ because there are a large number of hurdles
that need to be jumped in terms of process, none the
least being the consultation with staff and students to
enable staff and student needs to be addressed through
the transition process. Also the federal government
would need to approve the transfer of commonwealthsupported places in particular to any new entity that
was formed. The Tertiary Education Quality and
Standards Agency would also have a role in approving
any such changes.
From a Victorian government perspective, but more
particularly from the Victorian Parliament’s
perspective, if this were to go ahead, it is most likely
that there would need to be an amendment to the
University of Ballarat Act 2010 to address things like
the purposes and functions of any such new entity that
may arise from the current discussions and potentially
even a name change which may more accurately reflect
the interests of both Western Victoria Region and
Eastern Victoria Region. That is part of a process which
the Parliament itself will most likely have a say on if
this proposal goes ahead.
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I would like to encourage all those with an interest in
this matter to provide input. Consultation pages on the
websites of Monash and Ballarat universities give clear
directions as to how people can have input during this
consultation period.
Supplementary question
Mr P. DAVIS (Eastern Victoria) — I thank the
minister for his response to this exciting proposal.
Could the minister advise the house of any community
feedback on this initiative?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I thank Mr Davis for the supplementary
question; it is not often that I get that additional
opportunity to respond. In terms of feedback, there has
been some significant community comment already
about this particular matter, and I welcome that. As I
said when I was finishing my answer to the substantial
question, I welcome and encourage people to look at
the detail of this proposal, familiarise themselves fully
with what is being proposed and then make comment.
As part of the community consultation process I am
encouraging the Monash and Ballarat universities to
move around their local communities and inform as
many community groups as possible about this
initiative. I will be speaking to the Gippsland Local
Government Network, I think on 15 March. That will
be an opportunity for me to directly engage with local
government on this matter, and that will be part of the
community consultation. I welcome and encourage
people to have a look, have their say and make their
comments. It will be most helpful for this process.

Planning: Central City Standing Advisory
Committee
Mr TEE (Eastern Metropolitan) — My question is
to the Minister for Planning, and again I refer to the
front page of today’s Age and the allegations that
individual developers have paid substantial donations in
return for favourable treatment. The minister abolished
the Central City Standing Advisory Committee, and in
late 2010 he promised to replace it as soon as possible.
That committee, which had local council and state
government representatives, provided
recommendations to the minister on major
developments. It provided a degree of openness and a
degree of transparency that anyone reading today’s
paper would see is sadly missing. Why, after two years,
has the minister not replaced the Central City Standing
Advisory Committee as promised?
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Hon. M. J. GUY (Minister for Planning) — I will
pick Mr Tee up on the first part of his question where
he said the front page of the Age referred to favourable
treatment. The Age says that Fairfax is not suggesting
developers influenced any of Mr Guy’s decisions. I find
it interesting that Mr Tee is using the Age to somehow
say that there is a scandal when the Age itself says
midway through its article that it is not suggesting any
form of impropriety, so I find Mr Tee’s question, as
always, quite bizarre.
Let me refer again to the matters that were in the Age.
One of them was Brompton Lodge in Cranbourne
West, one of them was in Burnley Street, Richmond,
and one of them was the Kinnears Ropeworks site.
Three of the developments are not in the city of
Melbourne and have nothing to do with the Central
City Standing Advisory Council, but Mr Tee is now
referring to this article to somehow say that there is an
issue with governance structures.
I am not sure if Mr Tee realises, but does he know how
many recommendations the standing advisory
committee made to the previous Minister for Planning,
Justin Madden, who is now the member for Essendon
in the Assembly? Have a guess, President. Have a
guess how many meetings were held and how many
went through; have a guess at how many projects there
were throughout the city.
Honourable members interjecting.
Hon. M. J. GUY — In the last year there were
none. It ended in farce, with people walking out and not
meeting — —
Honourable members interjecting.
Hon. M. J. GUY — Here we go!
Mr Viney — On a point of order, President, I note
that Mr Guy actually asked you a question, and my
understanding of the procedures is that the President
would be given advance notice of such questions before
they are asked.
The PRESIDENT — Order! I must say that that is
a rather frivolous point of order, and I indicate that I
had no intention of guessing.
Hon. M. J. GUY — Mr Viney is a Gippslander, and
Gippslanders are polite people, so he is giving the
President an opportunity there, and I appreciate that.
As I said, the Central City Standing Advisory
Committee, which was established in the last year or so
that Justin Madden was minister, ended in farce. It
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ended with people walking out, with meetings not
being held, with departmental officials — —
Honourable members interjecting.
Hon. M. J. GUY — Mr Lenders, what I said was
that I would scrap it, and I have for a reason — because
it did not work.
Mr Lenders interjected.
Hon. M. J. GUY — Listen! You might want to go
and send some more letters to departmental heads to try
to get donations for the Labor Party, but we on this side
of the house are trying to do business in this state. We
are trying to put processes in place.
I scrapped the central city advisory committee because
it was not working. In fact it had turned into a farce. It
had turned into a combat between the planning
minister’s then chief of staff, Justin Jarvis, the planning
minister, Justin Madden — who did not even turn up to
the meetings because he did not know what he was
talking about — and of course the planning department
taking on the Melbourne City Council planning officers
and councillors who had different points of view
depending on what ward they were from, and it ended
in disaster. Of course this government said it would put
in place a better model with its metropolitan planning
strategy. I believe I have been asked that question by
Mr Tee before, so I simply give the same answer. The
metropolitan planning strategy will answer the question
Mr Tee is deviously seeking and scurrying around to
find an answer for today. I simply say the system that
Labor put in place for central city approvals was
flawed, it was wrong, and we abolished it.
Supplementary question
Mr TEE (Eastern Metropolitan) — I will assist the
minister by making it clear that the allegation in the Age
is that the Minister for Planning helped to approve
applications made by Melbourne property developers
who had attended secret dinners with him. That is the
allegation, and it is a serious allegation because it
undermines community confidence, business
confidence, investment and jobs. If the minister wants
to restore that confidence and if he wants to make sure
that we have jobs in this state, will he follow the lead of
the Premier and support a referral of this matter to the
Independent Broad-based Anti-corruption
Commission?
The PRESIDENT — Order! Mr Tee had the
opportunity of putting a supplementary question to the
minister that was actually related to his original
question. I rule out the supplementary question he has
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asked because it has absolutely no correlation to the
substantive question he asked. I will give him a chance
to ask a supplementary question that relates to the
substantive question on this occasion if he wishes to
take it. The question was about the central city
organisation; it had nothing to do with any of the
matters that he raised in his supplementary question.
Mr TEE — I will take the opportunity to revisit my
supplementary question. Given the failure of the
Central City Standing Advisory Committee, or indeed
any committee, to provide the minister with any
recommendations, will he review the decisions he has
made so that the community can be satisfied that he has
acted in a way that is transparent and accountable?
Hon. M. J. GUY (Minister for Planning) —
Mr Tee’s question refers to the failure of any committee
to provide me with any recommendations. I go back to
the first answer I gave this chamber today, and let me
read the City of Melbourne’s planning committee
advice to me:
Council is also of the view that the overall height of the
building —

this is 450 Elizabeth Street —
could be increased to compensate for the loss of floor area
necessitated by the recommended increased setbacks for the
tower.

I did take advice from a committee; it was the City of
Melbourne’s planning committee. If Mr Tee wants to
review its recommendation — —
Mr Tee interjected.
Hon. M. J. GUY — Now he is asking me about
Narrawong, for God’s sake. I did not see Portland on
the front page of the Age. I say again: this is going from
the sublime to the ridiculous. I took advice in three
instances from councils which gave that advice to the
minister. Mr Tee comes into this chamber and keeps
saying, ‘Take councils’ advice’, and in this instance I
have.

Housing: Ferntree Gully development
Mrs KRONBERG (Eastern Metropolitan) — My
question without notice is directed to the Minister for
Housing, Wendy Lovell. Will the minister update the
house regarding any recent social housing initiatives in
the outer suburban area?
Hon. W. A. LOVELL (Minister for Housing) — I
thank the member for her question and for her ongoing
interest in social housing. Last week I was delighted to
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attend the opening of a new social housing
development on the Ferntree Gully school site together
with my colleague Nick Wakeling, the member for
Ferntree Gully in the Assembly, Laura Smyth, the
federal member for La Trobe, who was representing the
federal minister for Housing and Homelessness, Mark
Butler, and Janine Mayhew, the chair of Community
Housing Limited. This is a fantastic development that
shows what can be achieved when state and federal
governments work together, and particularly when they
work with community housing associations.
The site was purchased in 2009 by the director of
housing; there was an agreement with Community
Housing Limited to build this development; and there
was also $29 million provided through the
commonwealth Nation Building initiative as part of the
response to the global financial crisis. This funding and
the land from Victoria has provided 79 units on this
site — 30 one-bedroom units, 43 two-bedroom units
and 6 three-bedroom units. This has created a
community where people can live, put down roots and
work. They have access to transport, facilities and a
well-loved community garden on the site.
Laura Smyth, who was representing the federal housing
minister, spoke at the opening and acknowledged the
benefits the Nation Building money has brought to the
social housing sector. I agree with her; it has brought a
lot of benefit. But Ms Smyth went a step further and
said — in fact she was strident in saying — there is a
need for further federal government investment in
social housing. She committed, at that opening, to
lobbying the federal minister for more investment in
social housing. I join Ms Smyth in saying there is a
need for more federal investment in social housing. I
look forward to her lobbying the federal minister, and I
look forward to having a conversation with him about
the need for further federal investment in social housing
to benefit those who are less fortunate than ourselves.

Road safety: program funding
Mr BARBER (Northern Metropolitan) — My
question is to the Assistant Treasurer, Mr Rich-Phillips.
I read his recently released road safety action plan, in
which he allocates $100 million a year to the Safer
Roads Infrastructure program (SRIP). He also has a
number of other initiatives in the area of pedestrian and
bicycle road safety. Can the minister tell me how much
money has been allocated to those programs?
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I thank Mr Barber for his question and
for the opportunity to talk about the new road safety
strategy, which the Premier launched last Friday. The
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Victorian government has for the first time put in place
a ministerial council to bring together the four road
safety agencies — Victoria Police, VicRoads, the
Transport Accident Commission and the Department of
Justice — in a coordinated way at a ministerial level
which has not existed in the past. The work of that
ministerial council was announced by the Premier last
year, and as a consequence of that ministerial council
being formed last year, on Friday the Premier released
the new road safety strategy, which is a 10-year strategy
targeted at reducing the road toll by 30 per cent over the
10-year period and targeted at reducing serious injuries
by 30 per cent over that same period of time.
The major commitment from the Transport Accident
Commission, which falls within my portfolio, is to road
safety infrastructure. As Mr Barber highlighted, the
commitment out of that strategy is around $100 million
a year ongoing for the next 10 years. This represents an
increase of the order of 30 per cent on existing funding
through the Safer Roads Infrastructure program. The
projects that will be funded under that individual
program will be determined on a year-by-year basis. As
those individual projects are determined, I will be able
to give Mr Barber detail on which of them are road
projects and which are off-road projects.
Supplementary question
Mr BARBER (Northern Metropolitan) — The
minister has $100 million locked in as a line item for
the next 10 years — and I congratulate him on thinking
that far ahead. That is for one program. Then there is
another program for pedestrian and bicycle safety with
no money allocated against it. I am thinking ahead to
the May budget, which is not far away. Who is it that
will have to develop these proposed projects under the
pedestrian and bicycle safety programs, and how will
they be developed? I know the minister is very keen on
an evidence-based approach. What threshold are those
projects going to have to meet in order to get money
where the other program already has its $100 million
allocated?
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I thank Mr Barber for his question.
Mr Barber is right; it is an evidence-based approach
that is taken. Those projects are determined by
VicRoads based on its injury data, collision data
et cetera. The Transport Accident Commission is the
funding agency for projects through the SRIP program,
but the individual projects are determined based on
VicRoads data.
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Australian International Airshow and
Aerospace and Defence Exposition: outcomes
Mr O’BRIEN (Western Victoria) — My question is
to the Honourable Gordon Rich-Phillips in his capacity
as Minister responsible for the Aviation Industry. I ask:
can the minister update the house on the outcomes of
this year’s Avalon airshow?
Hon. G. K. RICH-PHILLIPS (Minister
responsible for the Aviation Industry) — I thank
Mr O’Brien for his question and for his interest in the
2013 Australian International Airshow and Aerospace
and Defence Exposition, which was of course held in
Mr O’Brien’s electorate over six days last week.
The Australian International Airshow is one of the
major events in Victoria’s annual major events calendar
coming between the Australian Open Tennis
Championships and the Australian Formula One grand
prix. Mr O’Brien asked about outcomes from last week.
I can highlight for him that while numbers have not
been finalised for last week’s event, the 2011 event
attracted around 195 000 people — including
international visitors, interstate visitors and Victorian
visitors. It is a major event in terms of our tourism
calendar. It is an event which in 2011 contributed
around $150 million to the local economy.
Above and beyond being a part of the major events
calendar, it is also a major event for the aerospace,
defence and manufacturing industries in Victoria. It is a
very significant event which in 2011 attracted around
550 individual corporate exhibitors with around 600odd aircraft exhibited on site at Avalon. It is an event
that brings together aviation participants, aerospace
participants and major defence players.
I was delighted last week to see a number of air force
chiefs from around the world visiting Melbourne,
including from the United Kingdom, Canada, Oman,
Thailand and Chile, as well as the commander in the
Pacific for the United States Air Force. Senior
executives and chief executives from international
aerospace regulators, from aviation companies and
from defence companies throughout Europe, Asia, the
Middle East, North America and South America were
all represented here in Victoria, which was a great
opportunity to showcase what Victoria has to offer in
aviation, aerospace and defence.
I know my colleague the Minister for Manufacturing,
Exports and Trade was very prominent in supporting
and promoting Victorian aviation and defence
companies through the course of the event last week.
There are great success stories in Victoria with
companies like Boeing Aerostructures Australia, which
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is the largest Boeing facility outside North America;
Mahindra Aerospace, which is based in the Latrobe
Valley and which is the only certified aircraft
manufacturer in Australia; and also Marand and
Rosebank Engineering, which are major participants in
major export programs to the United States.
It was also a major event to promote one of the big
challenges we have with young people in Victoria, and
that is encouraging them to enter technology careers. It
is equally a challenge in the technology portfolio as it is
in the aviation portfolio — that is, encouraging young
people to take up science, technology, engineering and
maths-related programs. The airshow plays a major role
in promoting opportunities for young Victorians and
encouraging them to take up relevant secondary and
tertiary education to allow them to go into technologyrelated careers in aviation, defence and aerospace.
During the course of the event last week I was
delighted on behalf of the Minister for Tourism and
Major Events to announce that the Victorian
government had secured the airshow for an additional
five events — another 10 years out to 2025.
Hon. M. P. Pakula interjected.
Hon. G. K. RICH-PHILLIPS — Mr Pakula claims
credit for an event that was only secured last week. It
was this government that reached agreement with
Aerospace Australia, the organisers of the airshow, to
secure the event from 2017 to 2025. This event ranks
with the best airshows in the world; it ranks alongside
Farnborough and Paris, with Dubai and Singapore. It is
recognised as the best event in the region. The
Victorian government is delighted to support the
Australian International Airshow out to 2025. I
congratulate the organisers, Aerospace Australia, on
running a wonderful and successful event once again.

PETITIONS
Following petitions presented to house:

Nadrasca community farm: future
To the Legislative Council of Victoria:
The petition of concerned residents of Victoria draws to the
attention of the house the decision by VicRoads that the
reservation between Springvale Road, Vermont South, and
Boronia Road, Vermont, will not be required for future road
purposes and the consequent development of a structure plan
for the future use of the land within the reservation, with the
possibility of the land being sold by VicRoads for housing
and other purposes.
This could result in Nadrasca community farm having to
leave its current location at Morack Road, Vermont, and
ceasing its operations in providing day services for adults
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with intellectual and physical disabilities, adversely affecting
organisations like Yooralla, Scope, Melba Support Services,
Heatherwood School and Alkira.

Mrs PETROVICH (Northern Victoria) — I move:

The petitioners therefore request that the Legislative Council
of Victoria urge the government to:

It is my pleasure to present to the house today this
report on the inquiry into access to and interaction with
the justice system by people with an intellectual
disability and their families and carers. It is a good
piece of work. The Law Reform Committee is an allparty committee which consists of the members for
Prahran, Brunswick, Ivanhoe and Morwell in the other
place — Clem Newton-Brown, Jane Garrett, Anthony
Carbines and Russell Northe — and me. I also give my
compliments to the staff: Vaughn Koops, Vathani
Shivanandan and Helen Ross-Soden.

facilitate an affordable arrangement that will guarantee
Nadrasca community farm will remain in its current
location so it can continue to provide great service to the
community and grow.

By Mr LEANE (Eastern Metropolitan)
(276 signatures).
Laid on table.

That the Council take note of the report.

Schools: funding
To the Legislative Council of Victoria:
The petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council, the Baillieu state
government’s decision to cut $555 million from Victorian
schools. In particular, we note:
1.

funding for the VET and VCAL programs have
been cut, meaning thousands of students are now
missing out on opportunities;

2.

the education maintenance allowance, the School
Start bonus and the conveyance allowance have
either been slashed or scrapped;

3.

the Premier’s broken promise to teachers means
students will miss out on camps, excursions and
other opportunities.

The petitioners therefore request that the Legislative Council
urges the Baillieu state government to guarantee no further
cuts to education funding will be made in the upcoming
2013–14 Victorian budget.

By Mr TEE (Eastern Metropolitan)
(112 signatures).
Laid on table.

LAW REFORM COMMITTEE
Access to and interaction with the justice
system by people with an intellectual disability
and their families and carers
Mrs PETROVICH (Northern Victoria) presented
report, including appendices, extract of proceedings
and minority report, together with transcripts of
evidence.

It was very challenging to look at the difficulties
confronting those with intellectual disabilities and their
capacity to interact in the community in general but in
particular within the justice system. A range of
consistent themes were highlighted in evidence that
included the importance of accurate data to quantify the
level of involvement that people with an intellectual
disability or cognitive impairment have with the justice
system, the link between social and economic
disadvantages and potential contact with the justice
system, limited awareness by the community and
justice system personnel of common indicators of
intellectual disability or cognitive impairment, and the
importance of adequate accessible and effective
services and supports for people with an intellectual
disability or cognitive impairment both while in the
community and during their transition through the
justice system.
The committee heard from a wide variety of
stakeholders and individuals during the course of the
inquiry, including disability service providers, disability
advocacy groups, the legal profession and the courts.
The complexities around some people’s conditions, the
way they are able to work in the community and some
of the misunderstandings that occur as a result of those
disabilities place them at risk. Being able to be heard
and understood in a courtroom circumstance is an
added complexity. The court system is confronting
even for people without disabilities and mental
impairment, but for people who are facing these
complex issues, when you add to the burden of an
already complex and difficult system a lack of
understanding of what is happening to them and how
they are to be dealt with, it is very challenging for all
involved.

Laid on table.
Ordered that report be printed.

I turn to some of the statistics around people with an
intellectual disability who are placed in custody. The
report states:
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People with an intellectual disability are more likely than
people without a disability to interact with the justice system.
Typically, offenders with intellectual disabilities:
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Planning and Environment Act 1987 —
Cardinia Planning Scheme Amendment C176.
Notices of Approval of the following amendments to
planning schemes:

are young;
are less likely to have been married or in a de facto
relationship;

Bass Coast Planning Scheme —
Amendment C121.

have a history of homelessness;
Baw Baw Planning Scheme — Amendment C98.
have received less formal education or training
qualifications than their peers; and
are more likely to have a coexisting substance abuse
problem or psychiatric illness.
It is difficult to quantify the interactions of people with an
intellectual disability or cognitive impairment have with the
justice system, as only limited statistics are currently
collected.

But some of the statistics that are available are a cause
for concern.

Bayside Planning Scheme — Amendment C82.
Cardinia Planning Scheme — Amendment C150.
Greater Geelong Planning Scheme —
Amendments C220 and C250.
Hume Planning Scheme — Amendment C177.
Latrobe Planning Scheme — Amendment C76.
Manningham Planning Scheme —
Amendment C54.

In 2007 Corrections Victoria commissioned a study to
examine the characteristics of male prisoners with an
intellectual disability, and those statistics are quite
enlightening. It was evidenced from our hearings that
many people had been diagnosed only in the justice
system and had spent their lives grappling with a range
of disabilities and trying to address them themselves,
very often without assistance.

Maroondah Planning Scheme —
Amendments C82 and C89.

This report has some very good statistics and it has
some very good findings, and I commend the report to
the house forthwith.

Port of Melbourne Planning Scheme —
Amendment C1.

Motion agreed to.

Melbourne Planning Scheme —
Amendment C204.
Melton Planning Scheme — Amendment C137.
Mount Alexander Planning Scheme —
Amendment C55.

South Gippsland Planning Scheme —
Amendment C70.
Wellington Planning Scheme — Amendment C73.

SCRUTINY OF ACTS AND REGULATIONS
COMMITTEE
Alert Digest No. 3

Whitehorse Planning Scheme —
Amendments C126 and C142.
Statutory Rules under the following Acts of Parliament:
Audit Act 1994 — No. 21.

Mr O’DONOHUE (Eastern Victoria) presented
Alert Digest No. 3, including appendix.

Cancer Act 1958 — No. 22.
Fisheries Act 1995 — No. 18.

Laid on table.

Road Safety Act 1986 — No. 23.

Ordered to be printed.
Subordinate Legislation Act 1994 —

PAPERS

Documents under section 15 in respect of Statutory Rule
Nos. 20 to 23.

Laid on table by Clerk:
Emergency Services Superannuation Scheme — Report on
the Triennial Valuation of Liabilities of the ESSS Defined
Benefit Fund and the State as at 30 June 2012.
Freedom of Information Act 1982 — Statement of reasons for
seeking leave to appeal, pursuant to section 65AB(2)(b) of the
Act.

Legislative Instruments and related documents under
section 16B in respect of —
An Exemption Order of 19 February 2013 made
under section 6(3A) of the Livestock Disease
Control Act 1994.
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Amendments to Plumpton Coursing Rules
commencing 1 April 2013.
VicFleet Pty Ltd — Minister’s report of failure to submit
report for 2011–12 to the Minister within the prescribed
period and the reasons therefor and Minister’s report of
receipt of 2011–12 report.

PRODUCTION OF DOCUMENTS
The Clerk — I have received a letter dated 4 March
from the Minister for Planning.

507
(e) the notice of motion given this day by
Ms Pennicuik taking note of a petition relating to
duck shooting;
(f)

the notice of motion given this day by Mr Barber
relating to the provision of the Department of
Transport’s 2012–13 Network Revenue Protection
Plan;

(g) notice of motion 528 standing in the name of
Ms Hartland referring the Accident Compensation
Legislation (Fair Protection for Firefighters) Bill
2011 to the Economy and Infrastructure
Legislation Committee; and

Letter at page 61.

NOTICES OF MOTION
Notices of motion given.
Hon. D. M. DAVIS having given notice of motion:
Mr Barber — On a point of order, President, the
minister stated that his motion replaces another motion.
I presume that he is hoping to have the other one taken
off the notice paper. I ask whether that is notice of
motion 448 or 513.
Hon. D. M. Davis — It is 513.
Further notices of motion given.

BUSINESS OF THE HOUSE
General business
Mr LENDERS (Southern Metropolitan) — By
leave, I move:
That —
(1) precedence be given to the following general business
on Wednesday, 6 March 2013:
(a) the notice of motion given this day by Ms Pulford
referring a matter to the Economy and
Infrastructure References Committee relating to
psychological and physical injuries suffered by
Victorian firefighters due to the changing nature of
their work;
(b) the notice of motion given this day by Mr Jennings
relating to hospital waiting lists;
(c) order of the day 25, resumption of debate on
motion relating to employment and a Victorian
jobs plan;
(d) notice of motion 498 standing in the name of
Ms Pennicuik relating to the disallowance of the
Wildlife (Game) Regulations 2012;

(2) this house authorises the President to permit notices of
motion, general business, items (1)(d) and (e) as
specified above, to be moved and debated concurrently.

Motion agreed to.

MEMBERS STATEMENTS
Employment: government performance
Mr LENDERS (Southern Metropolitan) — I rise
this afternoon on a members statement to reflect more
in sorrow than anger on Victoria’s position in relation
to employment. I note that during the month of January
1000 jobs were lost each day in Victoria. Figures from
the Australian Bureau of Statistics show that during the
month of January 30 000 jobs were lost in the state of
Victoria. I also note that the government has issues with
managing its budget and the promises it made at the
time of the last election. These are all serious issues, but
I make particular reference to the 1000 jobs lost each
day during the month of January.
I reflect that during this time when action has been
required from government in relation to this
employment crisis the energies of this government have
been directed towards anything but fixing this problem.
You do not need to go much further than the front
pages of the two Melbourne daily newspapers of the
last couple of days to notice what this government has
been focused on. The jobs of government members, the
spin and control of the messages it is sending out, and
damage and crisis control have the attention of this
government, not the 1000 jobs that were lost each day
during the month of January.

Peter Gantidis
Hon. B. N. ATKINSON (Eastern Metropolitan) —
It is unusual for me to speak in these matters, but I rise
today to pay tribute to a very fine Victorian who was
lost in January. Peter Gantidis, who is known to
Mr Finn and Mr Elsbury as well as me, died in January.
Mr Gantidis is a Greek gentleman who I considered a
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very close friend. He was a remarkable man. In a sense
he almost does not belong in today’s world because he
was one of those people whose handshake was his
word.
Mr Gantidis fought in the Greek Civil War. He was
very entrepreneurial and used to ride a motorbike
selling various wares throughout Greece before he
moved to Australia. When he came to Australia he
opened a chicken shop in Newport. He actually sat in a
Kentucky Fried Chicken shop for an extended period of
time observing how it conducted business, and then he
established a very successful business himself. He went
on to establish Melbourne River Cruises in 1984. The
business was launched by a former minister, the
Honourable Steve Crabb, and it went on to become a
very successful and iconic business in the tourism
industry in Victoria. In recent years the business has
been adversely impacted by a number of decisions by
government departments that have tried to make
significant capital on the business and have perhaps not
recognised the contribution that Mr Gantidis made to
Victoria and to tourism. My thoughts are with his wife,
Toula, and his family on this occasion. I have certainly
lost a very good friend.

Government: performance
Mr JENNINGS (South Eastern Metropolitan) —
Under normal circumstances I regularly speak in the
Parliament about the lamentable state of health services
in Victoria: the growing waiting lists for elective
surgery, which has now reached a record high of
47 760; the decrease in emergency department
performance; and the vulnerability of Victorian citizens
who wait for ambulances. Every time I talk on these
matters in this Parliament I try to remind the Minister
for Health of his responsibility to ensure better
outcomes for Victorian patients, and on many occasions
I have also indicated that the Premier should focus on
these matters.
The Premier should expect his ministers to perform
well and acquit their obligations to Victorian citizens to
meet their election commitments, which is in fact to
reduce waiting times and response times of ambulances
and to add to bed numbers. Time and time again the
Premier has demonstrated his inability to deal with this
matter. In recent days the Premier has shown that he
has a fundamental inability to govern: to administer the
wellbeing of his government, to ensure that there are
good governance practices within his government, to
ensure that his office maintains the highest degree of
integrity and to recognise that in fact there is an
expectation that the government provide appropriate,
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good governance for the people of Victoria. The
Premier is sorely lacking in that regard.

Australian International Airshow and
Aerospace and Defence Exposition: future
Mr KOCH (Western Victoria) — Last week I was
delighted to attend the 2013 Australian International
Airshow and Aerospace and Defence Exposition at
Avalon Airport. Held every two years and recognised
as a significant event on the world aviation calendar,
the airshow is the culmination of the Australian
International Airshow and Aerospace and Defence
Exposition, a major trade event for Australia’s aviation,
aerospace and defence industries. One of the state’s
most exciting tourism attractions, the Avalon airshow is
unlike any other event in the Australasian region and is
a great opportunity to promote Victoria’s capability to
host world-class events.
This year’s three-day airshow was an action-packed
event, where more than 180 000 people, including
visitors from interstate and overseas, saw amazing
flying displays and aerobatics, as well as an unrivalled
gathering of vintage, commercial and military aircraft.
A highlight was the impressive United States Air Force
F-22 stealth raptor, which is capable of flying at twice
the speed of sound.
At the airshow’s official launch, which I attended
together with the Minister responsible for the Aviation
Industry, Gordon Rich-Phillips, and the Minister for
Manufacturing, Exports and Trade, Richard Dalla-Riva,
Minister Rich-Phillips announced the government’s
decision to continue support for the event until 2025.
This new agreement will see an ongoing economic
benefit to Victoria worth $120 million per year and
support of 1700 jobs. My congratulations to the
airshow’s CEO, Ian Honnery, his team and the
dedicated group of aviation enthusiasts whose passion
and enthusiasm has grown the airshow into the
magnificent international event it is today.

Government: conduct
Ms BROAD (Northern Victoria) — Barely one year
after the 2010 Victorian election the OPI (Office of
Police Integrity) exposed the claims of the Deputy
Premier, Mr Ryan, that he had no knowledge about
what was going on in his own office, together with the
claims of the Premier, Mr Baillieu, that he had no
knowledge of what his chief of staff at the time,
Mr Kapel, was up to. The Premier and Deputy
Premier’s claims that they did not know what was
going on at the highest levels in their own offices were
especially outrageous because the conduct investigated
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by the OPI was gross misconduct and an extraordinary
abuse of power for the purpose of corrupting
government processes and decision making.
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Idrian lace, an art form dating back to the 17th century,
and to meet the lace makers.

Government: conduct
Here we are, another year down the track, and
Mr Baillieu again wants Victorians to believe that he
has no knowledge of what his chief of staff is up to —
only now he has a different chief of staff, Mr Nutt. The
first time that Mr Baillieu claimed the ignorance
defence, many Victorians thought perhaps he should be
given the benefit of the doubt. Today those same
Victorians are seriously questioning whether it is
possible, more than two years after their election to
government, that the Premier and the Deputy Premier
still do not know what goes on within their own office,
and more Victorians are questioning whether a Premier
and Deputy Premier who cannot govern their own staff
are fit to govern Victoria.

Australian Slovenian Social and Sporting
Association
Mrs KRONBERG (Eastern Metropolitan) — On
Sunday, 10 February, I had the pleasure of joining the
Minister for Multicultural Affairs and Citizenship, Nick
Kotsiras, at the launch of the Australian Slovenian
Social and Sporting Association’s community centre
upgrade at Research. The association was established in
1954, with its original premises being in Carlton. It
moved to Research in 1970, where it established its
utterly beautiful cultural precinct nestled amongst tall
trees and featuring Slovenian architecture. We were
warmly welcomed by the president of the association,
Mrs Frances Johnson, and the vice-president, Ms Julija
Campelj.
I am delighted to say that $34 500 of the funding for the
upgrade was derived from the state government’s
Cultural Precincts and Community Infrastructure Fund.
There was an additional announcement on the day from
the minister that a further $25 000 has been made
available for the planning and marketing of the
association’s festival in 2014.
Along with many members of the Australian Slovenian
Social and Sporting Association’s organising
committee and general community members, I met His
Excellency Dr Milan Balažic, the Slovenian
ambassador to Australia. His Excellency launched the
Historical Archives of Slovenian Australians website,
which aims to preserve the history of Slovenians in
Australia whilst showcasing the most important
historical, social, cultural and multicultural events in the
history of Slovenians in Australia. I hope to return to
the centre soon to see its very special collection of

Hon. M. P. PAKULA (Western Metropolitan) — In
debate on a motion moved in this place in June 2012 I
said that the Overland-Ryan-Tilley-Weston affair was
sucking the life out of the government. Mr O’Donohue
ran the defence for the government at the time, saying
that the government was getting on with the job of
governing and that what I was proposing was a
conspiracy theory. If it was, it turned out to be not a bad
theory, because I also said that the edifice the
government had tried to build — that everyone was
telling the truth — was going to crumble under the
weight of its own inconsistency, and so it has.
The revelations in the Herald Sun yesterday and today
really bell the cat on the fantastic story the government
is trying to spin — that is, that everyone is telling the
truth. That includes Mr Tilley, the member for
Benambra in the Assembly, for whom the Premier has
kept open a job; Mr Weston, to whom Mr Mantach
gave a job; and Mr Ryan, the Deputy Premier, who
both Mr Tilley and Mr Weston say has not told the
truth. Today we saw the empire strike back on the front
page of the Age in a blow against the Minister for
Planning — either that or it is all the member for
Malvern in a manoeuvre that Francis Urquhart would
be proud of. Either way it is a complete mess. The
government is riddled with intrigue. Its members are
entirely internally focused at the moment. They are
totally lacking in focus on the job they have been
elected to do, which is to fix the problems and represent
the interests of the people of Victoria rather than
themselves. They are proving that they are totally unfit
to govern.

Women’s Information and Referral Exchange:
information booklets
Mrs COOTE (Southern Metropolitan) — On
26 February I had the greatest of pleasure in launching
two booklets for the Women’s Information and Referral
Exchange, WIRE. At that meeting in its brand-new
offices at 372 Spencer Street, West Melbourne, were
the CEO of WIRE, Ms Samiro Douglas; the chair,
Anne Smyth; and various members of the board,
including Rosemary Varty, a former member of this
place and someone who is instrumental in the operation
of WIRE.
It is very interesting to reflect on some of the statistics
in the work WIRE has done. WIRE has grown and
expanded over three decades. It began in 1984,
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operating from an office above Flinders Street station,
where its telephone support service received 2500 calls
in one year. Almost 30 years later it is taking
7000 phone calls a year and provides facilities and
resources to more than 5700 women.

The ACTING PRESIDENT (Mr Ramsay) —
Order! Time, Ms Mikakos — very entertaining.

The two booklets are excellent. One is called Dealing
With a Housing Crisis — Needing Help Right Now!. It
talks about people who are in crisis. It gives very
detailed information for people who are in a very
vulnerable situation, and it does this in a written form
because frequently women in crisis do not have access
to a computer or an extensive list of important online
contacts. The most exciting of these documents is
Finding Your Next Home — Looking Past a Housing
Crisis. This gives people hope for the future. It is a plan
for exiting homelessness.

Mrs PEULICH (South Eastern Metropolitan) — It
is quite clear that Ms Mikakos did a creative writing
course in the recent break. I thank those volunteers who
rolled up their sleeves and got on with the job of
cleaning up Australia on the weekend, and, I did not see
any members of the Labor Party getting in on the
action. However, I saw a lot of very active citizens and
community organisations involved in what should not
really be necessary — special days dedicated to
cleaning up other people’s litter which has been
inadvertently or deliberately disposed of in laneways,
waterways, parks or on road reservations. This litter is a
blight on our landscape, as well as on our community.
Obviously the simple message of ‘Don’t be a litterbug’
is being lost amongst the many sophisticated messages
people are bombarded with about the environment.

Government: leadership
Ms MIKAKOS (Northern Metropolitan) — In
10 days it will be the ides of March, a date in history
which forebodes calamity. This year it forebodes
calamity for the Victorian coalition. Just as Caesar met
his fate in the Roman senate at the hands of a group of
60-odd co-conspirators, referred to as the Liberators
and led by Brutus, Premier Ted Baillieu looks to suffer
the same fate at the hands of his 53 Liberal members,
especially those in the Legislative Council.
Brutus was Caesar’s loyal ally who turned on him. Jeff
Kennett, the Premier’s mentor, was recently quoted
criticising the government as ‘reacting rather than
leading’. There seem to be many Brutuses at the
moment doing the numbers for a leadership spill.
Liberal members have been busy backgrounding the
media as to the obvious — that is, that the government
is bordering on dysfunctional, giving a sense of secrecy
and paranoia and looking shambolic and undignified.

Clean Up Australia Day: South Eastern
Metropolitan Region

I especially commend Joanna Palatsides and the Liberal
candidate for the federal seat of Bruce, Emanuele
Cicchiello, for their vigorous efforts to clean up
Dandenong Park; Gandhi Bevinakoppa and his team,
who were cleaning up Karkarook Park in Heatherton;
and the Lynbrook Residents Association, which I
joined to clean up its local park and waterways. In
particular I commend Scott Watson and his family, Rod
Spalding, Edward Luck, Robin Dzedins and a number
of others, all of whom put on a great effort and a
wonderful sausage sizzle afterwards, which regrettably
I had to miss.
The ACTING PRESIDENT (Mr Ramsay) —
Time!

Building industry: government performance
The surfacing of the secret Tony Nutt-Tristan Weston
tapes this week show the Caesar-like, imperial, born-torule, get-away-with-anything mentality that pervades
this government. Under Ted Baillieu thousands of
Victorians have lost their jobs — 30 000 in January
alone — but the only person the coalition is interested
in helping find work for is Tristan Weston. The needs
of the Victorian people are being ignored while the
Baillieu government reels from its daily crises. The
problem for the government is that it has no Mark
Antony waiting in the wings.
With the atmosphere at today’s last Liberal Party
meeting described by one MP as extremely volatile, the
Premier would be well served to heed the advice of the
soothsayer to Caesar: beware the ides of March.

Mr TEE (Eastern Metropolitan) — I draw the
house’s attention to the spectacular demise of the once
great Victorian building industry. In just over two years
this government has overseen its spectacular collapse,
with 33 900 jobs gone in the first nine months of 2012.
In just two years the government has wiped out 16 per
cent of the building industry. The industry today is
smaller than it was when the Premier, Mr Baillieu, was
elected two years ago. This government has actually
shrunk the building industry. The number of building
permits is now at the lowest level since 1998. In just
two years Mr Baillieu has taken the state back a decade,
and he is only halfway through his term. By 2014 there
will be nothing left.

JURY DIRECTIONS BILL 2012
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One only needs to look at the way the Minister for
Planning does business to understand why. Today there
are serious allegations in the Age newspaper that hang
in the air like a bad smell. They discourage investment,
and they cost jobs. Yet the minister continues to put his
head in the sand. He keeps saying, ‘There is nothing to
see here. Move along, move along’. The only thing that
is moving along is jobs and investment.
When we look at the debacle which is Places Victoria
we see that in two years this government has turned a
growing concern, a thriving entity, into a train wreck.
Every day there are bullying allegations, businesses
complaining they cannot get anywhere, management
changes that look like a revolving door and millions of
taxpayer dollars going down the drain.
The ACTING PRESIDENT (Mr Ramsay) —
Time!

Government: performance
Mr SOMYUREK (South Eastern Metropolitan) —
It is a well-recognised fact that since the advent of the
Baillieu government Victoria has been drifting. Much
of the blame has been put on the shoulders of the
Premier, Mr Baillieu. Indecisive, aloof, inaccessible and
scared to make decisions are some of the things his own
people say about him. The events of the last couple of
days have shown that the Baillieu government has been
in a state of perpetual civil war from very early on in its
tenure. Senior Baillieu government ministers, senior
government staffers and Liberal Party apparatchiks
have forgotten that they were elected to govern for the
whole of the state. Instead they have been preoccupied
with byzantine political intrigue.
Whilst the Baillieu government was wasting its time
and energy on engaging in civil war and political
intrigue, it was failing to put out a manufacturing
policy, despite the parlous circumstances of our
manufacturing sector, and it was failing to put out an
ICT policy, thus losing the initiative to the New South
Wales government, which is performing like a welloiled machine in comparison to the Baillieu
government. Whilst the Baillieu government was
wasting its time and energy on engaging in civil war
and political intrigue, it was failing to formulate a jobs
policy, thus putting at risk the livelihoods of tens of
thousands of Victorians.
Whilst the Baillieu government was wasting its time
and energy engaging in civil war and political
intrigue — —
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The ACTING PRESIDENT (Mr Ramsay) —
Time!

Environment: container deposit scheme
Ms HARTLAND (Western Metropolitan) —
Sunday, 3 March, was Clean Up Australia Day. This
fantastic day sees thousands of volunteers across
Victoria and Australia hauling rubbish out of our
creeks, parks, beaches and roadsides. I spent the day
visiting three sites in the western suburbs. I went to
Fairbairn Park and helped the 15th Essendon Sea
Scouts, I went to Pipemakers Park to pick up bottles
with the Friends of the Maribyrnong Valley, and I
picked up pest sea stars at the Jawbone Marine
Sanctuary in Williamstown.
I was aware that a lot of the rubbish we collected would
not have been there if we had container deposit
legislation. There could be a 10 cent refund on drink
bottles and cartons, as there is in South Australia and
the Northern Territory. I note that Coca-Cola Amatil, in
its usual bullying style, has taken the Northern Territory
government to court, seeking a ruling that the Northern
Territory is not allowed to have container deposit
legislation. Coca-Cola Amatil obviously wants to use
its power as a major corporation to stop environmental
initiatives. A 10 cent refund would lift drink container
recycling rates from 49.5 per cent to 83 per cent, reduce
greenhouse gas emissions, eliminate 12 per cent to
15 per cent of all litter and offer councils and
community groups a valuable new source of income. I
urge the Minister for Environment and Climate Change
to push forward for a national container deposit scheme
at the next Council of Australian Governments meeting.

JURY DIRECTIONS BILL 2012
Second reading
Debate resumed from 21 February; motion of
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations).
Hon. M. P. PAKULA (Western Metropolitan) — It
gives me pleasure to rise to speak on the debate on the
Jury Directions Bill 2012 and to indicate that the
opposition will not be opposing the bill. The bill carries
on work that has been done over a number of years. It
consolidates the law on jury directions — at least some
of those directions — into a codified piece of
legislation. It abolishes a number of common-law rules
and replaces them with a new statutory regime,
particularly in regard to two particular directions, which
I will refer to in a little while.
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Those changes are in large part based on the Victorian
Law Reform Commission (VLRC) report that was
initiated by the former Brumby government and in
particular the former Attorney-General, Mr Hulls. Back
in 2008 the then government asked the Victorian Law
Reform Commission to review the law surrounding
jury directions. That was done in response to a
perception that jury directions had become much more
complex and that their complexity sometimes led to
appeals and certainly led to delays and confusion.
The 2009 report recommended a consolidation of jury
directions into a single piece of legislation and made a
series of other recommendations that had the aim of
simplifying those directions. The Department of Justice
(DOJ) formed an advisory group at the time. That
advisory group included Justice Weinberg, a former
Director of Public Prosecutions, and the President of
the Court of Appeal, President Maxwell. The intent of
that advisory group was to provide government with
advice on further reforms. That report was received late
in the 56th Parliament, and thus the government of the
day did not have an opportunity to bring forward
legislation prior to the 2010 election, evidenced also by
the fact that this legislation is not being debated in this
place until 2013. The coalition also made a
commitment to act on that report.
The bill implements a number of recommendations that
came out of both the Victorian Law Reform
Commission report and the report of the DOJ advisory
committee. It is the expectation of neither the
opposition nor indeed the government that this bill will
be the last we hear on jury directions. There are a
number of different types of directions that judges
provide to juries in the summing up phase of a trial, and
it is not the case, nor would it be expected to be the
case, that all the various types of directions are codified
in this bill. It is likely that there will be another bill in
the not-too-distant future that will deal with further
directions.
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obligation, which requires a trial judge to direct juries
on defences and alternative verdicts which may not
have been raised until then. A statutory regime is being
introduced in place of some of those common-law
obligations.
In terms of how this process is designed to work, the
advice we have had from the department is that the trial
judge will be required to discuss appropriate directions
with the parties’ counsel. The bill imposes an obligation
on defence counsel to inform the trial judge of all of the
matters at issue. The prosecution and defence counsel
must then request which directions they want to be
given or not given, and after that the judge will
determine which directions to give.
When counsel requests that a certain set of directions be
given by the judge in the summing up phase, the judge
will, in the normal course of events, be obligated to
provide those directions unless the judge forms the
view that there are good reasons for not doing so. The
bill sets out the relevant factors for the judge in making
an assessment of whether or not there is a good reason
for those directions not to be given.
Conversely if a direction has not been requested, then in
the general course of events the judge will not have to
give that direction. That is not going to be the case in
every situation; there are exceptions. In particular when
it is necessary for a direction to be given to avoid a
substantial miscarriage of justice, then the judge is
required in those circumstances to provide that
direction even when the request has not been made by
counsel. In the situation where the accused is an
unrepresented person — and I have to say we are
seeing more and more of that at the moment with the
crisis in legal aid funding; in fact we are seeing trials
being aborted and delayed as a result — then the trial
judge has to proceed as if the defence had requested
that all of the relevant directions be given in those
circumstances.

The guiding principles of the bill are outlined in part 2,
which gives the background to the reform and makes
the point, as I have indicated, that the current
circumstance of directions being predominantly based
on common-law precedent has led to an overly
complex situation. Part 2 makes it clear that a trial
judge does not need to use any particular form of words
in giving directions but states that the Parliament’s
intention is for directions to be clear and brief, avoiding
technical legal language where possible.

Part 4 of the bill encourages judges to sum up the case
in the most relevant and succinct fashion possible in
that situation. Specifically part 4 states that in the
summing up the trial judge need only explain so much
of the law as is necessary to determine the issues in the
trial, need not summarise the closing addresses of
parties, need not give a summary of evidence but rather
need only identify so much of the evidence as they
consider necessary, may give the summing up orally or
in writing and may give the summing up in the form of
integrated directions.

Currently trial judges have a range of different
common-law obligations when they give certain
directions. There is what is known as the Pemble

In terms of the concept of integrated directions,
traditionally directions given to a jury separate the
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judge’s explanation of the law from the summary of the
facts — that is, the judge at the first step gives an
explanation of the law and at the second step outlines
the facts of the case. The jury is then expected to apply
the law to the facts. Instead this bill provides for judges
to give integrated directions, building the law into
factual questions for the jury to answer in reaching its
verdict, which is sensible, as it provides judges with the
ability to use their skills, experience and common sense
in providing the jury with integrated directions, and it
provides judges with discretion about how to do that.
I make the point again that providing judges with the
maximum possible discretion and with appropriate
guidelines, advice and recommendations is the best way
to run a criminal justice system, rather than trying to tie
judges’ hands with unnecessary restrictions, like
removing certain sentencing options from them —
which this government has at least tried to pretend it is
doing, even though it has instead put back various other
sentencing options which look suspiciously like the
ones it purports to have removed.
The bill goes to the question of proof beyond
reasonable doubt; that is one of the directions which
this bill attempts to codify. If juries ask about the
meaning of ‘proof beyond reasonable doubt’ at the
moment, they are instructed fundamentally that it is a
common English phrase that means what it says. Part 5
of the bill will permit judges to explain the meaning of
the phrase if the jury asks a question about it. The bill
provides that the judge can raise the following five
points in explanation of the phrase: first, they may refer
to the presumption of innocence and the prosecution’s
burden of proof; second, they can explain that probable
or likely guilt is not sufficient; third, they can indicate
that it is almost impossible to prove anything with
absolute certainty and that the prosecution does not
have to do this — and I think if I were the accused that
is not the one I would want; fourth, the judge can
indicate that the jury cannot be satisfied of guilt if it has
reasonable doubt about guilt; and fifth, the judge can
indicate that reasonable doubt is not an imaginary or
fanciful doubt.
The bill also provides judges with some guidance in
regard to post-offence conduct or consciousness of
guilt, which, as members may know, relates to
behaviour that the accused person has been viewed as
exhibiting after the conduct of the offence which might
make him or her look guilty — for example, the giving
of a false alibi.
At the moment the directions on post-offence conduct
are quite complex. There is differing judicial opinion on
how it ought be dealt with. Part 6 of the bill does away
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with the existing rules about the directions in regard to
post-offence conduct and establishes a new process
where the prosecution wishes to raise evidence in
relation to post-offence conduct. The first point is that
the prosecution will need to give notice that it seeks to
rely on post-offence conduct in prosecuting the case.
After that the judge will be required to give a direction
to the jury which stresses that the ultimate question is
whether or not the accused committed the offence
rather than how the accused might have behaved or
how that behaviour might have looked after the
commission of the offence. An accused can also apply
for an additional direction in which a judge explains to
the jury that there are indeed many reasons why
someone might appear guilty, but the question is
whether the accused is guilty and not whether he or she
appears guilty.
The area of post-offence conduct has caused difficulty
with a number of appeals and delays because of
differing interpretations held by various judges when
summing up to a jury, and in that respect the effect of
the codification of what the judge ought to say when
that kind of evidence is led is welcome.
The opposition is more than happy to say that this bill is
a broadly positive reform. It consolidates and simplifies
the law. It draws on years of work, not just by the
former government but by judges, academics, the
Victorian Law Reform Commission and the
Department of Justice. Obviously particular credit
needs to go to both the President of the Court of
Appeal, Justice Maxwell, and Justice Weinberg. In
some respects we are certainly happy to have got the
ball rolling on the review that led to the creation of this
legislation in the final couple of years of the Brumby
government.
Opposition members want to put a couple of issues on
the record which came about as a result of the briefing
we had with the government. The government has
decided not to follow the VLRC’s recommendation
relating to unrepresented defendants. The law reform
commission recommended that in regard to
unrepresented defendants the current common-law
rules should remain unchanged. It is fair to say that
there has not been a fulsome explanation from the
government of why it chose to depart from the
commission’s recommendation.
There is a risk here, because the new system relies on
requests made by counsel representing the various
parties. Obviously it should not be a problem when
parties are represented by competent counsel, but we
know that even with the best will in the world not every
barrister is as competent as other barristers. I am sure
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there are members in this place who probably could
attest to that from their own experiences and the things
they viewed and witnessed during their time at the bar.
Although the bill provides that all directions that could
have been given should be assumed to have been
requested in the case of unrepresented defendants, it is
unusual for the government not to have accepted the
law reform commission’s recommendation in this
respect, and I would be interested if government
members could perhaps shed light on why that is so.
This issue is particularly highlighted by the Victoria
Legal Aid funding crisis, which reached a new nadir
yesterday with Victoria Legal Aid’s decision to close its
Preston office, despite undertakings given last year to
the union that represents employees at that site that that
would not occur. The Law Institute of Victoria,
Supreme Court of Victoria judges who have aborted a
number of trials because of unrepresented defendants
and the Victoria Police Association accept there is a
funding crisis. Members would be aware that the
secretary of the Police Association, Mr Davies, recently
shared a platform not only with representatives from
the law institute but also with lawyers such as Rob
Stary to defend legal aid and decry the fact that legal
aid funding is not keeping pace with some of the
changes the government is making to the administration
of justice in this state.
When you hire new police, when you change
sentencing laws to ensure that there are going to be
fewer guilty pleas and more contested trials, you simply
have no choice but to commensurately increase funding
to legal aid, otherwise the system will grind to a halt.
This should not come as a surprise to members because
I have been saying that in this place for months.
Government members have dismissed the opposition’s
concerns and refused to support its motion for a
reference to the Law Reform Committee of the
Parliament for an inquiry into access to justice. The
government has said, ‘We’re all right, Jack; the
concerns are unfounded’.
We are a few months on, and basically every prediction
made by the law institute, the Police Association, the
opposition and some Supreme Court judges is coming
to pass. We have a situation in Victoria Legal Aid
which can only be described as a crisis and which is
being described as a crisis by everybody other than the
Attorney-General and Victoria Legal Aid itself.
This situation is brought into stark relief by this bill,
which brings in new arrangements with regard to jury
directions for unrepresented defendants in an
environment where unfortunately we are likely to see
more unrepresented defendants or more trials aborted or
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adjourned. All that will create is further delay and a
further clogging up of court lists in a justice system
which can scarcely afford to have that kind of problem
for very long.
The government simply has no choice now but to
urgently address the legal aid funding crisis. This crisis
will be exacerbated by the fact that for the second
quarter in a row the crime rate in this state has gone up
after 10 years of decline. It makes one wonder how it is
that a government that prides itself on being tough on
crime can preside over a constant increase in the state’s
crime rate after 10 years of decline, yet with a straight
face call itself tough on crime. There is nothing tough
about headlines and nothing tough about prescriptions
that do nothing to bring down the crime rate. Rather
than being tough on crime, the government would be
better focused on coming up with prescriptions that
bring down the crime rate rather than sending it up.
Amongst those prescriptions might be reversing its
decision to cut TAFE funding, reversing its decision to
cut the education maintenance allowance and reversing
its decision to cut resources to Victoria Police in such a
way that more and more uniformed police officers are
required to do back-office work rather than be out on
the street. The government is incredibly wasteful in the
resources it provides both to Victoria Police and to its
own PSO (protective services officer) program, with
the building of gold-plated facilities at railways stations
that can only be used by two individuals.
All of these resources are about giving the government
better headlines, including the advertising campaign for
the recruitment of PSOs. These resources could be put
towards programs that bring down the crime rate and
reduce the likelihood of unrepresented defendants who
cannot get legal aid appearing in our courts.
The other point I want to make is in regard to the matter
of the meaning of ‘proof beyond reasonable doubt’,
which is addressed in part 5 of the bill. Clauses 20 and
21 provide for how and when judges are able to give
various explanations of the meaning of ‘proof beyond
reasonable doubt’. The connector used between the
provisions is ‘or’. The opposition raised a concern that
that might give rise to some possibility of appeal if a
judge were to give two or three of the five options in
describing what ‘proof beyond reasonable doubt’
means. The opposition believes, and put to the
government, that it would have been safer from a
drafting point of view for the legislation to say not just
‘or’ but ‘and’ as well, but the government was
unmoved by that suggestion and indicated to the
opposition that it was not possible to draft that section
of the bill in that way.
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The government has assured us there is adequate scope
for judges who may wish to depart from simply
referring to one of those five beyond reasonable doubt
descriptors, so the opposition really has no option but to
accept the departmental advice on that matter. We
certainly hope the phrasing in the bill does not give rise
to appeal or concern in the future. The government has
assured us that it will not, and I say for the record that
opposition members are relying on that assurance.
With those two concerns that I have indicated, let me
say again that this is broadly positive reform that was
initiated by the former government. The opposition will
not be opposing the bill, and I commend it to the house.
Ms PENNICUIK (Southern Metropolitan) — I will
begin my contribution to the debate on the Jury
Directions Bill 2012 by picking up points made by
Mr Pakula towards the end of his contribution, and
particularly those he made about clause 12 of the bill.
Clause 12 of the bill goes to the duties of a trial judge
when faced with unrepresented accused. The clause
provides that if an accused is unrepresented, then a trial
judge will give direction as if the judge had been
requested to give directions on every matter, unless
there is a good reason for not doing so, and those good
reasons are outlined in clause 14 of the bill.
I would like to comment on what Mr Pakula said,
because it was only a few weeks ago in this place that
he put a motion that the Law Reform Committee look
at problems with Victoria Legal Aid. I think it is worth
raising that matter now, because a lot of water has gone
under the bridge since the government — I think
unwisely — did not support that motion. Indeed in
supporting the motion at that time I said that the
government was unwise not to support it.
A lot of water has gone under the bridge and, if not
delayed, several trials have been stayed. They are not
proceeding due to the lack of representation from legal
aid. The Mental Health Legal Centre has closed down,
and the Preston office of Victoria Legal Aid will close
on 30 June. Various sections of the community,
including the police, the Federation of Community
Legal Centres Victoria, the Law Institute of Victoria,
Liberty Victoria — everybody who has an interest in
this matter — are pointing out the big problems that are
facing the courts due to the lack of funding for legal aid
and the lack of representation for accused. The
community is also feeling the effects of the closing of
specialist legal centres, which very much assist in
preparing people to come to court. This matter is related
to the bill before us, so I take this opportunity to suggest
that the government reconsider its position with regard
to conducting a review of legal aid.
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As far as I have been able to ascertain, there has been
no review of the legal aid system since 1994, almost
20 years ago. Not only are all these circumstances
arising and causing great concern in the community but
there is also the fact that there has not been a systemic
review of legal aid in that time. I think the government
needs to take all of this on board, reconsider the matter
and do something about the problems occurring as a
result of the legal aid issues raised on several occasions
by the opposition and by the Greens in this house. As I
said, the matters I have referred to are not unrelated to
the bill; they are related to it.
The Greens will support this bill. In fact I would go so
far as to say it is one of the most useful pieces of
legislation that I have seen come to us in this
Parliament.
The Jury Directions Bill has had quite a long genesis. It
arose from a Victorian Law Reform Commission report
on jury directions released in 2009. The report was
commissioned by the previous government under the
previous Attorney-General, Rob Hulls. Following that
the Department of Justice jury directions advisory
group was formed to consider that report and its
proposals. The group issued a report entitled Jury
Directions — A New Approach. There has also been the
release of the Weinberg report on the simplification of
jury directions project.
In launching that report a Supreme Court media release
of 3 October 2012 quotes the Chief Justice of Victoria,
no less. It states:
Chief Justice Warren said there was an urgent need to
simplify directions as the present state of the law imposes an
unreasonable burden on judges and creates an impossible task
for juries. Appeals and retrials are the inevitable result.
‘Retrials are bad for everyone. Witnesses have to give
evidence again and sometimes memory fades or is affected.
Victims have to relive their trauma. The state bears the large
cost of the trial, appeal and retrial. Accused can be held in
custody for years.
‘One of the greatest costs is the threat to community
confidence in the courts and the criminal justice system’.
Chief Justice Warren said Supreme and County court judges
had worked collaboratively in an effort to simplify the jury
directions process.
‘The community must have confidence in our jury system.
‘Juries underpin criminal justice in Victoria. Changes in the
law, especially sexual assault reforms, and the decisions of
the High Court have made the task of judges in telling juries
how to reach their verdicts — “charging the jury” — very
difficult. The judges are committed to simplifying the
process’, Chief Justice Warren said.
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In terms of the Weinberg report, a lot of people and
organisations were involved in the jury directions
advisory group: the Supreme Court, the County Court,
the Department of Justice, the Victorian Bar, Victoria
Legal Aid, the Office of Public Prosecutions, the
Judicial College of Victoria, the Law Institute of
Victoria, the Victorian Law Reform Commission, the
Office of the Juries Commissioner and Monash
University. The project was led by the President of the
Court of Appeal, Justice Maxwell, former Justices
Vincent and Eames, and Justice Weinberg. The chief
justice also said:
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If adopted by the government, the Weinberg report will be a
turning point in Victoria’s criminal justice history. It is a
matter of … urgency.

The purposes of the bill include the reduction of the
complexity of jury directions in criminal trials and the
simplification and clarification of the issues that juries
must determine in criminal trials. Previously judges
were required by an array of common-law provisions
and the provisions of certain acts to give directions on
many issues that did not go directly to the issues and
facts that needed to be worked out in the trial. This
could result — I think I have some figures here — in
excessively long times in Victoria. From reading
through the literature I have learnt that in the last
25 years it has got very bad in Victoria. We have one of
the most time-consuming and complex ways of
delivering jury directions of any jurisdiction in
Australia and indeed in the commonwealth.

The bill before us today makes changes to jury
directions, but not all the changes we need to see are
contained in the bill. This is only the first stage; it is not
intended to be the end of the story. In particular, future
legislation must include specific sexual assault reforms.
There have been many appeals and retrials in that area
of crime, and they have been particularly problematic
for everybody concerned in those trials. I understand
that the Department of Justice report on the review of
sexual offence laws is nearly complete.

Reports that looked at this in jurisdictions around
Australia found, for example, that it takes on average
half as long to give jury directions in Western Australia
as it does in Victoria. I read in one of the pieces of
literature that in Scotland it takes around 15 to
18 minutes to give jury directions as opposed to what
can be many hours in Victoria. Much of the content of
the directions that are currently given is not necessarily
directed to the facts or issues that need to be
determined.

I hope those organisations involved in this area — in
particular the Federation of Community Legal Centres
and the centres against sexual assault — will be
consulted by the government with regard to the
bringing about of reforms to jury directions in that
particular area. In particular I refer to
recommendation 17 and recommendations 50 to 52 of
the Victorian Law Reform Commission report, which
are very important. Also, ongoing training and refresher
courses concerning the law and practice of criminal
trials, in particular regarding sexual offence laws,
should be provided to the judges who conduct such
criminal trials.

The bill aims to simplify and clarify the duties of the
trial judge in giving jury directions in criminal trials. It
abolishes the common-law requirements and replaces
them with the provisions of this bill. It also clarifies that
it is one of the duties of legal practitioners appearing in
criminal trials for the accused and for the prosecution to
assist the trial judge in deciding which jury directions
should be given. In essence, if there are no directions
given by the legal practitioners, or if the legal
practitioners do not say particular directions need to be
given, then the trial judge would not give them unless
there is a particular reason to do so.

The Victorian Law Reform Commission’s report
recognises the voluminous nature of the jury directions
currently given in this state says:
The state of the law of jury directions is conducive of judicial
error. Trial judges often face problems in determining when
to give directions and in formulating the content of directions.
Errors in jury directions have resulted in many retrials being
ordered on appeal.
The complexity of jury directions does not assist effective
communication with juries.

Of the 18 retrials in 2010, 14 were due to problems
with jury directions.

The bill assists the trial judge to give jury directions in a
manner that is as clear, brief, simple and
comprehensible as possible — that is, in a way that is
not full of legal jargon and, again, in a way that does
not stray into areas where agreement has not been
reached on the directions that should be given or that
are not apposite to the issues that must be determined.
The bill permits the trial judge to answer questions
from the jury about the meaning of the phrase ‘proof
beyond reasonable doubt’. As I understand it, at the
moment judges are restricted in the way they can
respond to questions asked by jurors as to the meaning
of proof beyond reasonable doubt. In reading through
the reports I found that jurors often misinterpret what
that means, and as a result of that misinterpretation they
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may impose a lower or higher standard than what the
phrase actually means.
Clause 20 goes to that particular issue. Mr Pakula
talked about clause 20(1), which states:
A trial judge may give the jury an explanation of the phrase
“proof beyond reasonable doubt” if the jury asks the trial
judge —
(a) a direct question … or
(b) a question that indirectly raises the meaning of the
phrase.

I can understand the point Mr Pakula made about the
use of the word ‘or’. However, clause 20(2) states:
Subsection (1) does not limit any other power of a trial judge
to give the jury an explanation of the phrase “proof beyond
reasonable doubt”.

It is fairly clear that the purpose is to make sure that a
jury understands what the phrase ‘beyond reasonable
doubt’ means.
The bill also provides for simplified directions in
relation to post-offence conduct, which is the type of
conduct where an offender may, for example, tell lies to
the police about their whereabouts or any aspect of the
offence, or flee the scene of the crime. The bill will
ensure that a jury does not infer or conclude from those
circumstances that the offender must be guilty of the
offence, because there may be other reasons why the
offender has engaged in that conduct. The bill clarifies
what is required from judges in terms of the summing
up process, which is when jury directions are given.
Clause 5 provides guiding principles which explain the
legislation, including the types of problems that have
led to its formulation. Clause 5 states:
(1) The Parliament recognises that —
(a) the role of the jury in a criminal trial is to determine
the issues that are in dispute between the
prosecution and the accused; and
(b) in recent decades, the law of jury directions in
criminal trials has become increasingly complex;
and
…
(d) research indicates that jurors find complex,
technical and lengthy jury directions difficult to
follow.

If jurors have to sit through hours of a trial, they
probably tune out as much as do not understand it,
because if you are trying to follow an explanation for a
long time and you do not understand it, you will
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probably drift off. The bill will go a long way towards
getting jurors to understand their role and the issues
they need to pay attention to. It is interesting that these
guiding principles are in the bill.
To assist a trial judge a request for directions must
come from the legal practitioners for both sides. I have
covered the issue of unrepresented offenders. Hopefully
there will not be many, because in the interests of
justice it is always better if people are adequately
represented in a criminal trial. Clause 17 states that a
trial judge:
(a) must explain only so much of the law as is
necessary for the jury to determine the misuse in
the trial; and
(b) must refer the jury to the way in which the
prosecution and the accused have put their cases in
relation to the issues in the trial …
(c) … must identify so much of the evidence as the
trial judge considers necessary to assist the jury to
determine the issues in the trial …

We think the bill will lead to improvements in giving
directions to juries in the summing up stage of criminal
trials. Hopefully it will result in them being clearer, less
complex and more to the point of the issues that need to
be decided upon by the jury — that is, the facts of the
case and the issues in dispute.
Those involved with the Department of Justice advisory
group and others have recommended that there be an
evaluation and review of how the bill is working within
three years. I would like government speakers or the
minister to talk about that, because it is quite a change
to what is going on at the moment. It is about not just
the application of this bill but also the further legislation
that we anticipate will be heading our way in terms of
jury directions in cases of sexual assault and other
matters. It is very important that there be a thorough
public, inclusive and consultative evaluation and review
of how the bill is working so that we can see that it is
improving the way juries are directed in criminal
proceedings in Victoria into the future.
Mr O’BRIEN (Western Victoria) — It is with great
pleasure that I rise to make a contribution on the Jury
Directions Bill 2012, which has a very helpful
explanatory memorandum that has been put together to
give guidance to those relying on the bill. In fact the bill
relates to guidance — that is, guidance to judges in
giving jury directions.
The explanatory memorandum notes in relation to
clause 1, which is the purposes clause, that jury
directions in Victoria have become unnecessarily long,
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complex and unhelpful to jurors, and it is intended by
the government that the bill will provide a new
framework for giving jury directions in criminal trials.
The framework is reflected in the purposes of the bill,
which are listed in clause 1 as follows:
(a) to reduce the complexity of jury directions in criminal
trials;
(b) to simplify and clarify the issues that juries must
determine in criminal trials; and
(c) to simplify and clarify the duties of the trial judge in
giving jury directions in criminal trials; and
(d) to clarify that it is one of the duties of legal practitioners
appearing in criminal trials to assist the trial judge in
deciding which jury directions should be given; and
(e) to assist the trial judge to give jury directions in a
manner that is as clear, brief, simple and comprehensible
as possible; and
(f)

to permit the trial judge to answer questions from the
jury about the meaning of the phrase “beyond
reasonable doubt”; and

(g) to provide for simplified directions in relation to postoffence conduct.

As has been outlined by Mr Pakula and Ms Pennicuik,
part 2 of the bill provides overall guidance. These are
important provisions in relation to not only the guiding
principles behind the bill but also its interpretation.
They are designed to deal with the current problems
that have been identified in relation to the complexity,
length and usability of jury directions as well as explain
the role of juries, trial judges and counsel in criminal
trials. The bill will provide a cultural change in criminal
trials on the part of trial judges, counsel and appeal
judges in relation to these important jury directions.
The bill implements another important coalition
election commitment: to reform jury directions in light
of the Victorian Law Reform Commission’s final report
on jury directions. The government acknowledges that
the bill is not opposed by the opposition or the Greens.
We also acknowledge that the process of initiating the
commission’s report began under the previous
administration. However, with this bill, it is this
government that has delivered upon those
recommendations, with the assistance of the Jury
Directions Advisory Group. I join my colleague
Mr Pakula in congratulating members of that group, in
particular Justice Maxwell and Justice Weinberg, and
the various bodies that have provided input.
It is important that this bill be considered in relation to
the coalition’s suite of commitments, which it made
prior to the last election, for the justice and law and
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order portfolios and providing resources to support
these commitments. The government has endeavoured
to restore the community’s faith in our justice and law
and order administrations, particularly with the
provision of additional policing, including 1700 police
and 940 protective service officers (PSOs). That policy
continues to be rolled out. This time last year the first
PSOs came through. Now there are 270 PSOs and there
will be about 300 by the end of the week. They are
providing safety to Victorian communities.
Mr Pakula has raised the issue of the crime statistics
that were released recently. Statistics can be interpreted
in various ways, but it is clear in relation to crime
statistics that serious assaults on public transport,
licensed premises and open spaces, which had been
building up under the previous administration, have
been decreasing. More assaults are being reported,
particularly those associated with the important issue of
family violence, and this leads to an increase in
statistics.
It is important to measure the confidence the members
of their community feel for their own safety. The gap
between reported assaults and detected assaults is
gradually starting to decrease. That has occurred
because the coalition took a significant set of financial
and legislative commitments to the last election,
particularly in relation to the justice portfolio. I will
allow Mr Ondarchie and other speakers in their
contributions to elaborate further on the issue of crime
statistics.
Some of the other pieces of legislation that have passed
through this house include the abolition of suspended
sentences and home detention; the streamlining of
community corrections orders so that we can restore
truth in sentencing; the provision of statutory minimum
sentences for the most egregious gross violence
offences, which passed through this house in the last
sitting week; and the addition to the Sentencing
Advisory Council of a member of Victoria Police and a
representative of the most forgotten people in our
criminal justice system in relation to the impact of
crime, the victims themselves. A representative of
victims’ families was placed on the Sentencing
Advisory Council.
The government carefully took this suite of policies to
the last election, and it made significant financial
commitments to them. To respond to Mr Pakula’s
comments on legal aid funding, this government
increased funding for Victoria Legal Aid by
$107 million in its 2012–13 budget. This is on top of
the $9 million provided to Victoria Legal Aid at an
annual rate of $2.2 million in the 2011–12 budget. The
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proportion of commonwealth funding for legal aid has
been declining for many years, and it has fallen away
significantly. This government is calling for the
commonwealth government to restore funding for legal
aid to a 50-50 level to match the Victorian
government’s contribution. As was explained at the
time, that was why this government opposed
Mr Pakula’s motion to refer this issue to committee
rather than it being a reflection of the government’s
commitment to legal aid funding, which it has
increased.
I am surprised we did not hear from Mr Pakula about
his policy announcement on radio of a couple of weeks
ago in relation to juries, but perhaps this is an indication
that he has quickly abandoned the ill thought-out policy
which has been described as a thought bubble. One
would have thought that if he was discussing a bill that
relates to juries, he would have defended his policy.
However, that policy represented Labor’s Johnnycome-lately attempt to deal with the law and order
agenda, which this government and its Minister for
Police and Emergency Services have committed to as a
fundamental plank of its election policy. Mr Pakula’s
policy may be difficult for members to recall because
he made no reference to it in his contribution, but the
policy was for community representatives to be
involved in a jury in relation to sentencing. It is a
proposal that would fundamentally alter the role of the
jury as it has existed in this system for a long time.
The half-baked proposal by Mr Pakula would not
achieve any increase in sentencing necessarily; rather it
would complicate and confuse the longstanding
distinction in the criminal justice system between the
role of the jury as trier on a question of fact and the role
of a judge as a sentencer of a convicted person. In fact it
is a standard reason for mistrial at present if counsel for
the defence seeks to raise issues of maximum sentence
of an offence at the time that matters are going before
the jury in relation to the important question that a jury
is there to deliberate on, which is whether the accused
has performed the act or not or whether a question of
fact is accepted. The reason that is the case is that one
does not want to unnecessarily cloud the important factfinding role with sentencing considerations. We
congratulate Mr Pakula on abandoning that thought
bubble that seems to have emanated in a press
interview. Ms Pennicuik agrees with my observation
that Mr Pakula made no reference to it today. That is a
good thing. We will consign it to the policy wish list,
which is perhaps the place to which Mr Madden
consigned his planning portfolio policies leading into
the last election.
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Turning back to the bill and noting that the opposition
supports the bill, it is proper that I respond to some
additional matters raised and discuss some important
features of the bill. Fundamentally the bill confirms the
importance of our jury system. This system goes back a
long time in the English system, which is said to have
derived from Celtic and Scandinavian systems and to
have Roman Anglo-Saxon roots. I am sure Acting
President Tarlamis would be appreciative of the fact
that ancient Greece had very large juries, or dicastes, of
about 500 citizens, potentially up to 1000 citizens, and
1500 citizens in capital cases. It is a very long
institution. It was also given some effect by the Roman
Catholic Church when it withdrew support for trial by
ordeal in 1212.
I was reminded of this during my attendance at the
reopening of Kryal Castle near Ballarat, which took
place on the weekend.
Mr Finn — Did you joust?
Mr O’BRIEN — At Kryal Castle there is an
excellent history of the trial by ordeal and other
mediaeval tortures. I did not joust, but I did witness a
joust where a local Ballarat knight managed to defeat a
knight from the other side. I did not tilt at any
windmills or wind farms, although in Ballarat, only
hours before my attendance, I played football against
the Waubra Football Club, which is from an area
associated with a wind farm.
I return to the bill. I note that this important jury system
was given significant recognition in the Magna Carta of
1215. The jury system is one of two things that were in
the Magna Carta that have remained in our legal
system — that is, the right to a trial by one’s peers, or
the jury system, and also a system of compensation for
the compulsory acquisition of land.
The purposes of the bill are outlined in its very
instructive explanatory memorandum. The AttorneyGeneral’s second-reading speech sets out the bill’s
principles, which are there to guide the interpretation of
the bill. In part 3 the bill outlines the procedures for the
jury to request directions. The bill creates a new
framework which will require counsel and the trial
judge to discuss the issues in dispute in the case and the
directions that need to be given. It will abolish the
common-law rule established in the Pemble decision
which requires the judge to direct the jury on defences
and alternative verdicts that have not been raised by the
accused during the trial. This can cause some
complexity and difficulty, especially when those
defences are reasonably open on the evidence, and also
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when it appears to be a forensic decision of counsel not
to raise the defence.

also includes the word ‘or’, but Mr Pakula’s question
related to clause 21, and I will proceed on that basis.

Under the new framework it is intended that a party
will request a direction. If a party requests a direction,
the trial judge must give the direction unless there are
good reasons for not doing so. If a party does not
request a direction, the trial judge would not normally
be obliged to give that direction. In very limited
circumstances, in order to avoid a substantial
miscarriage of justice, the trial judge has a residual
obligation to give a direction. That might happen if it
appears that the defence counsel is less than competent
in the carriage of the case. Therefore, to preserve the
interests of justice, the judge may give such direction.

The introduction of the word ‘or’ means that the trial
judge may give one of the additional explanations
suggested, but it does not mean that they have to give
any. It does not mean that they have to give them all; it
is a matter for the trial judge. It may simply be the case,
as is set out, that the trial judge would decide that in
answering a question, if they can answer a question
simply, they would explain it in a manner that seems
appropriate to what the jury requires. In summing up in
that instance, the bill is important. I again refer
members back to the guiding directions, which will
help them to interpret the intention of the bill.

There are additional protections, which have been
outlined by Mr Pakula, in relation to an unrepresented
accused. It will be assumed that an unrepresented
accused has requested all available directions.
Mr Pakula raised this provision and queried why it was
put in the bill when it was not part of the Victorian Law
Reform Commission’s recommendations. It was
considered that if we had not included this provision,
we would have ended up with a more complex twotiered system in the sense that the Pemble obligation
would still relate to unrepresented accused, which
would be the previous common-law position, and the
represented accused would be governed by the new
provision. That would be undesirable, and so the bill
has adopted the process of deeming that the request be
made.

The changes in part 6 of the bill relate to post-offence
conduct, and this has been a complex area, as outlined
by Mr Pakula. It has resulted in frequent retrials. The
bill will remove the complex common-law
requirements. It will focus on the key issues of
identifying post-offence conduct and informing the jury
as to how they may or may not use the evidence,
including the provision of appropriate warnings to the
jury about this evidence.

The obligations to sum up and give integrated
directions are important. This area has also caused
some confusion. There is a requirement to sum up
under the bill or to support a trial judge in presenting
information to the jury in various ways, including
written material such as a transcript or jury guide. There
are different methods of communicating with jurors,
including integrated directions. These are well
summarised in the second-reading speech and the
explanatory memorandum, and I ask members or those
interpreting the bill to refer to them.
Part 5 of the bill, which relates to proof beyond
reasonable doubt, is an important improvement to the
system. In effect clause 21 follows systems that have
been put in place in other jurisdictions, including
Canada and New Zealand, and it allows the trial judge
to give an explanation. Mr Pakula has had an answer to
his query on this from the department. I would not wish
to resile from the answers given to Mr Pakula. There is
the matter of the introduction of the word ‘or’ in
clause 21. Ms Pennicuik referred to clause 20, which

In summation, this is an important bill. It provides
guidance to the court. It has come with the support and
assistance of the court and various legal representative
bodies. I commend the Attorney-General and the
government on their commitment to improving the
legal system, to restoring truth in sentencing, to having
faith in our jury system and to protecting members of
the community from those who may wish to cause
them harm. On that note, I commend the bill to the
house.
Mr ELASMAR (Northern Metropolitan) — I rise to
make my contribution to the debate on the Jury
Directions Bill 2012. As Mr Pakula indicated, the
process of jury reform was begun by the former
Attorney-General, Rob Hulls, so it is no surprise to
anyone in this chamber that we in opposition do not
oppose our own reforms. It is also fair to say in this
instance that the government has continued the good
work of the previous government in relation to jury
directions. The bill tackles the complex and timely
processes that have been with us for too long, as they
refer to trial judges’ directions to juries at the
completion of a trial.
The system of juries goes back to medieval times in
England, when it was established that ‘12 good men
and true’ would sit in judgement on the transgressions
of their neighbours rather than a feudal lord or a
magistrate sitting alone. This system, trial by jury, is
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integral and fundamental to our democratic way of life.
The bill seeks to clarify and streamline the current
processes to allow and enable jurors to understand the
guiding principles that will aid in their deliberations.
The reforms include the facilitation of a process that
will require counsel and trial judges to discuss the
disputed issues in a case, the directions that need to be
given to a jury and the content of those directions.
Juries are used in civil and criminal cases in the
Supreme and County courts of Victoria, and common
law requires trial judges to sum up a case before a trial
is concluded. For some jurors legal jargon is complex
and confusing. In some cases the time taken to absorb
complicated evidence and then concentrate on listening
to learned judges’ explanations can make the jurors’
experience extremely distressing. The bill will simplify
and demystify the criminal and civil law process of
trials and make jury service a more comprehensive and
rewarding experience for those citizens who are doing
their civic duty for the community. The bill provides
those ordinary men and women who make up juries
with more salient, easier to understand directions from
trial judges, and that will allow them to have a fuller
and more satisfying participation in the administration
of justice. Once again I say we do not oppose the bill.
Mr FINN (Western Metropolitan) — It gives me a
great a deal of pleasure to rise this afternoon to support
the Jury Directions Bill 2012. In doing so I believe I
will give another perspective, because there are two
sorts of people who deal with the law: there are the
insiders and there are the outsiders. I have to say very
firmly that I am an outsider, and, like the majority of
Victorians, I wish to stay that way for as long as is
humanly possible. Mr O’Brien, as a barrister and a man
who, I understand, was paid by the word at some
previous stage in his career, understands the law very
well indeed.
Mr Lenders — Wouldn’t you like to wear the wig?
Mr FINN — That might be for another time; I will
get back to you on that one. Mr O’Brien is a man who
has a very deep and thorough understanding of the law
and has conducted his professional life with distinction
and considerable skill. His understanding of the law is
way above mine or that of the average person in the
street. I include myself in the category of the ‘average
person in the street’. I think the average person is very
much like me and does not want to have much to do
with the law at all, firstly, because involvement with the
law usually means that you are in trouble, and secondly,
because any involvement with the law will cost you an
arm and a leg; that is not something that anybody is too
keen to jump into.
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The bill makes reforms in six main areas. It provides
guiding principles to aid in the interpretation of the bill,
which is helpful because anything that aids in the
interpretation of the law or people’s understanding of
the law has to be a very good thing. There is a general
perception that the law is created for lawyers by
lawyers at the exclusion of all else, and this bill goes
some way toward breaking down that perception in the
community. The bill sets down new processes for
identifying the directions a trial judge must give to a
jury, again providing an outline to the judge on what he
or she may be able to do to help the jury at some stage.
The bill clarifies the obligation of the trial judge to
identify evidence and encourages a targeted and
succinct summing-up. That is a very important part of
this bill, because the summing-up is far more important
than any direction that may be given by the judge. Once
members of a jury have sat through a trial, heard all the
evidence and perhaps asked the judge particular
questions, I personally find it to be a little odd that they
receive direction from the judge. I think direction
should be limited, and the summing-up should pretty
much cover that portal, if I can call it that. I think any
direction from the judge is unnecessary.
The bill also improves the way directions are given to
the jury by supporting the use of integrated jury
directions, and that again is going to provide assistance
for juries in making decisions which obviously in many
cases will decide the future life directions of many
people and determine justice or injustice in this state.
The bill allows trial judges to answer questions from
juries about the meaning of ‘proof beyond reasonable
doubt’ and provides guidance to the trial judge on the
content of such a direction. That is very important
because the jurors who are making the decision must be
very clear in their own minds as to exactly what they
are doing and what they are deciding. It is extremely
important that the trial judge be allowed to answer
questions from the jury in a simplified manner and
provide guidance or indeed answers to such questions.
Finally, the bill provides for simple and clear directions
on evidence of post-offence conduct. I understand that
would be largely to do with sentencing, but either way,
whether it be before sentencing or during the
sentencing process, it is extremely important that the
jury have as firm an idea as possible of what it is
deciding and what it is adjudicating on. This bill is
about simplifying the jury process, and that has to be a
good thing, because, as Mr Elasmar mentioned earlier,
the jury system provides judgement by a person’s peers.
Hopefully it provides a judgement that surpasses that of
a judge alone and allows varying differences and
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opinions to enter the realm of discussion whilst the jury
is considering its verdict.
I have never been on a jury. I have never been called up
to be on a jury. I am not overly enthusiastic about the
prospect of doing it, and Mr Ondarchie tells me I am
not eligible, so that rules that out for the moment. I
assume I am not eligible because I am a member of
Parliament, not because I have lost my mind or some
other possibility that members opposite — or indeed
some members on this side — may well suggest. I see I
have stolen Mr Scheffer’s line; he is showing his
disapproval just at this minute! It is extremely
important that we allow members of juries a simplified
way to understand exactly what it is they are on about. I
congratulate the Attorney-General on what he has done.
I have to say I agree with Mr Elasmar on many things,
but we must part company on his view of Rob Hulls,
the former Attorney-General, because I do not think
Rob Hulls as Attorney-General in this state did justice
in Victoria any good at all — none, zilch. As I pointed
out to this house, one of the great joys of November
2010 was the knowledge that we were to get an
Attorney-General who actually cared about the law and
was not interested in pushing his own particular social
agenda, as Rob Hulls had done for 11 years as
Attorney-General. I congratulate the current AttorneyGeneral on this bill, and I am sure that on many
occasions to come I will be up on my hindquarters
congratulating the Attorney-General on future pieces of
legislation that will be introduced and undoubtedly
passed to make the law a better thing for Victorians and
indeed to make justice a better thing for Victoria.
As I have said in this house before, we do not need a
legal system; we need a justice system. It is about
justice. The legal system — the justice system — is not
about making lawyers rich. It is not about employing
judges. It is about providing justice for Victorians, and
that brings me to the victims. Mr Hulls as AttorneyGeneral completely forgot about the rights of victims.
He was not even mildly interested in the rights of
victims and the justice they sought for the crimes
committed against them. I am particularly delighted to
say that Attorney-General Clark has included the rights
of victims on his agenda as a very high priority, and this
bill is a further part of that.
I again congratulate the Attorney-General. I am
delighted the opposition and the Greens are not
opposing this bill; in fact they may even be supporting
it. Would we go that far?
Mr Elasmar interjected.
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Mr FINN — Would Mr Elasmar go so far as saying
he supports it? He is not going to stick his neck out on
that one, but he is certainly not opposing it. The Labor
Party is not opposing the bill. That is a very good thing.
That means that when I sit down and we have another
couple of speakers we will get this bill through the
house very quickly, and that will be a very good thing
for justice in Victoria.
Mr SCHEFFER (Eastern Victoria) — I am
delighted to make a contribution to the second-reading
debate on the Jury Directions Bill 2012. As we have
heard, the provisions of the bill are derived from the
Jury Directions — Final Report of the Victorian Law
Reform Commission. That report was completed in
May 2009, during the term of the Labor government.
I have said on any number of occasions in making
contributions to debates in the house that the
government falls short when it fails to recognise that
part of its obligation as a government is to decide where
it should complete the work of the previous government
and where it should jettison it. The Baillieu
government, in my view, all too often begins with a
repudiation of an initiative commenced by the previous
government only to take it up later on as its own policy
after it has gone through a process of review and reevaluation which does little more than waste valuable
time.
All too often the government behaves like an
opposition, obsessed with the previous government and
determined never to miss an opportunity to attack any
and every policy initiative Labor put in place. This
brings the government no credit, and it makes it hard
for people to understand what it is that the Baillieu
government stands for. However, in the present
instance I commend the government on substantially
adopting the recommendations of the work undertaken
by the law reform commission and introducing
legislation that consolidates, simplifies and clarifies the
obligations of trial judges in providing directions to
juries.
In his introductory remarks to the commission’s report
Professor Neil Rees stated:
There is widespread acceptance in the community that people
charged with a serious criminal offence should have their
guilt or innocence determined by a jury comprised of men
and women drawn from the community at random. We also
accept that the jury should make that determination after a fair
and public trial during which they are given clear directions
by the judge about the law they must apply when reaching
their verdict.

The law reform commission’s review of the charges,
directions and warnings given by judges in criminal
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trials covers considerable ground in its 188-page report.
Chapter 2 presents what the report calls an outline of
the problems with the current law of jury directions. It
may be an outline, but to me it is a complex discussion
that I had to read very carefully. At paragraph 2.15 the
law reform commission report states:
It is a fundamental principle of the common law that a trial
judge must give all directions necessary in the circumstances
of each particular case to avoid ‘a perceptible risk of [a]
miscarriage of justice’.

As I understand it, the reason a trial judge is required to
give directions is that to simply leave matters to a jury
carries a risk of a miscarriage of justice. This arises
from the fact that juries consist of individuals who have
only a limited understanding of law and are not
expected to have experience in complex reasoning.
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the judge —
was saying, even given an opportunity to read it back
afterwards. The only inference one can draw from that was
the judge’s level of spoken and written English was higher
than the level that the jury could comprehend; he went over
their heads.

This trial and this jury in the United Kingdom may be
an exception, and Cheryl Thomas, Professor of Judicial
Studies at University College London, wrote that the
Huhne case and this one exceptional jury does not
warrant drawing conclusions about the jury system as a
whole. Professor Thomas said the evidence shows that
juries in the UK are systematically fair and show no
evidence of racial bias. People are not more likely to be
convicted in one part of the country than another. The
point Professor Thomas does not mention is that judges
are also systematically fair and do not involve all the
expense that juries entail.

There is a balance between the capacity of the men and
women drawn at random from the community, as
Professor Rees states in his introduction, and the need
for a highly complex framework of detailed and
carefully reasoned checks and balances so as to prevent
an inherent risk embedded in the jury system of a
miscarriage of justice. One solution to this perceptible
risk in the legal culture is to focus on managing the men
and women drawn at random from the community with
regard to the standard and onus of proof, the elements
of the offences, alternative offences and defences, what
constitutes evidence, how certain kinds of evidence
should be regarded by the jury and whether or not they
are mandatory or discretionary.

The research in the UK shows that members of juries
want to know more about how to conduct their
deliberations, and that seems to support the justification
for the provisions in the legislation before us. Professor
Thomas says some jurors say they use the internet to
find out more about the case while the trial is under
way. This is a major concern. In her research report for
the UK Ministry of Justice titled Are Juries Fair? the
professor wrote that only 31 per cent of jurors in the
study fully understood the directions in the legal terms
used by the judge and that even when the directions
were written down this figure rose to only 48 per cent.

Other jurisdictions have also wrestled with finding
appropriate roles for juries, given this inherent risk of
miscarriages of justice when juries are not appropriately
managed. Some jurisdictions have removed juries
altogether, replacing them with judges, whereas others
include judges, jurors or lay judges. There are various
approaches to the kinds of cases that can or should
involve juries.

If the same figures apply in Victoria — and I have not
been able to find any data on this issue — the present
bill is critically important, and we need to have the
effectiveness of the bill evaluated. However, there is
nothing that I could find in the Victorian Law Reform
Commission review or in the second-reading speech
that throws any light on the matter of jury competence
that Professor Thomas’s research identifies.

Interestingly, there is currently a debate under way in
the United Kingdom arising from a case involving the
wife of former cabinet minister Chris Huhne; she is
accused of taking speeding points for her husband.
There is now a retrial because the jury failed to reach a
verdict. The trial judge described the jury as possessing
‘absolutely fundamental deficits in understanding’.
What is at issue is whether the questions the jury asked
the judge to clarify were fair enough or whether they
showed that the matters were too complex, at least for
this jury. In the Guardian newspaper Joshua Rozenberg
wrote:

The UK case has given rise to a vigorous discussion on
the effectiveness of juries. In an article in the Guardian
Simon Jenkins argued:

What is clear, though, is that the jury did not understand what
he —

Trial by jury is a hangover from days when England was
ruled by manorial courts and vestrymen, by impressed
constables, ‘pricked militias’ and compulsory dog-catching
was the order of the day. Juries were an advance on lynching
and trial by combat, ordeal and torture, but only just.

Mr Jenkins compared the British jury with other
countries. He wrote:
I have studied trials in Sweden and Germany and in other
countries where justice is nowadays a professional and
technical science (and far fewer people go to prison). It was
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like seeing modern Europe from the standpoint of
Shakespearean England.

Mr Jenkins went on to say:
A majority of criminal cases now depend heavily on technical
knowledge of DNA evidence or of financial law.
Conscientious jurors are bound to research such matters. That
is why courthouses are full of people gazing at their little
screens.
If lawyers do not like this, they had better get used to it. To
think they can keep jurors ignorantly dependent on what
lawyers tell them in court is archaic. Either jurors are, as
lawyers like to claim, the embodiment of wisdom and
judgement, in which case they can tell good evidence from
bad, or they are dumb, in which case they should not be in
court at all. The jury lobby cannot have it both ways …

The fact is, as Professor Rees notes in the report, that:
There is widespread acceptance in the community that people
charged with a serious criminal offence should have their
guilt or innocence determined by a jury comprised of men
and women drawn from the community at random.

The fact is that the bill before us today, and the policy
upon which it is based, do not proceed from a
questioning of whether the jury system is fit for its
purpose in a modern justice system. Mr Pakula has
presented the opposition’s position on the detail of the
bill, so I will not go through it again.
The bill accepts as a given the jury system we have in
this state and seeks to improve the way it operates
through reducing the complexity of jury directions in
criminal trials. It aims to simplify and clarify the duties
of trial judges by establishing in one piece of legislation
the framework that should guide judges in giving
directions to juries.
The bill abolishes the common-law obligations placed
upon judges in relation to jury directions with a
statutory regime in an act of Parliament. The bill frees
up a judge’s ability to provide juries with a fuller
explanation of the meaning of the phrase ‘beyond a
reasonable doubt’ and also permits juries to ask the
judge questions of clarification.
The bill also aims to simplify the complex
arrangements whereby judges are currently required to
direct jurors on matters relating to the relevance of postoffence conduct of the accused. The overall aim is to
make juries more effective and to increase the
community’s confidence in the jury system. On those
grounds the opposition supports the bill because it
addresses an important set of longstanding issues that
have been appropriately reviewed and examined by the
Victorian Law Reform Commission.
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Mr ONDARCHIE (Northern Metropolitan) —
Thank you, Acting President, for allowing me to
address the house this afternoon on the Jury Directions
Bill 2012. Juries are a hallmark of the criminal justice
system. They provide the connection between the
community and the legal system. Jury directions are
vital to making sure that the jury has appropriate
assistance in deciding whether the accused is guilty or
not.
The purpose of this bill has been run through by others
in the house today, so I choose not to go over that
ground again. The jury system is sometimes not
understandable. In a sense the bill before us is designed
to make things understandable. Jurors are laypeople;
they are ordinary members of the community. As the
system suggests, jurors are there to make judgements
about their fellow human beings.
The reforms included in this bill will simplify the way
judges explain what juries need to decide in reaching a
verdict. They will allow judges to answer jurors’
questions about proof beyond reasonable doubt. They
will clarify what judges should tell jurors about the
evidence or conduct of an accused subsequent to an
alleged offence. New guidelines on how jury directions
are expected to operate are incorporated in this
legislation. New processes exist for identifying the
directions the trial judge must give the jury in the
circumstances of the case. The bill also makes clear that
judges should give a targeted and succinct summing-up
of the evidence rather than a detailed recounting of the
evidence or of the prosecution or defence addresses to
the jury. We are trying to make directions simpler for
juries to understand. It is not so complex. I commend
others in the house today for supporting what we are
trying to do.
We know crime needs to be dealt with; Mr Finn talked
about that extensively in his presentation today. Just in
the last quarter there has been a 39 per cent increase in
reporting of family violence. This is an upward trend.
People ask, ‘Why is that?’ The answer is: simply
because there are more police on the beat, which means
we are getting better reporting. Non-family-violencerelated assaults have increased by 4.7 per cent. There is
more proactive policing: there are more police on the
beat as part of the coalition’s implementation of its
promise of an additional 1700 front-line police and
940 protective services officers. This policy has led to a
significant increase in detected crimes, hence these
results.
It is not just the government talking about how good
this bill is; Chief Justice Marilyn Warren also made
some comments about the report that initiated it. In an
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article in the Age of 3 October 2012 Chief Justice
Warren is reported as saying it is:
… ’a matter of real urgency’ to remove what she described as
an unreasonable burden on judges and an impossible task for
juries. This was making directions-based appeals and retrials
inevitable.

The article goes on to report Chief Justice Warren as
saying that:
Retrials are bad for everyone … Witnesses have to give
evidence again and sometimes memory fades or is affected.
Victims have to relive their trauma. The state bears the large
cost of the trial, appeal and retrial. Accused can be held in
custody for years.
One of the greatest costs is the threat to community
confidence in the courts and the criminal justice system. The
community must have confidence in our jury system.

That is what this bill aims to do.
In a Supreme Court of Victoria media release of
3 October 2012 Chief Justice Warren states that:
Juries underpin criminal justice in Victoria. Changes in the
law, especially sexual assault reforms and the decisions of the
High Court, have made the task of judges in telling juries how
to reach their verdicts — ‘charging the jury’ — very difficult.
The judges are committed to simplifying the process —

as we are in this house.
I call on all members to support this important piece of
progressive legislation.
Ms CROZIER (Southern Metropolitan) — I too am
pleased to rise this afternoon to contribute to the debate
on the Jury Directions Bill 2012. As other members on
the government side have indicated, we are very
pleased that those opposite are not opposing the bill.
The government when in opposition made an election
commitment to undertake reform to jury directions.
There were significant elements that were causing
unnecessary court delays, and a number of unnecessary
appeals were contributing to those court delays. This
was a pre-election commitment undertaken by the
Attorney-General, who has had an enormous amount of
input into this area. He has done an exceptional job in
discharging his responsibility as Attorney-General.
Along with Mr Finn I would like to commend the
Attorney-General for the significant amount he has
achieved since we have been in government.
As others have said, this bill lays out changes to jury
directions in Victoria, which have become
unnecessarily long, complex, voluminous and
uncertain. These are all terms that have been mentioned
today to describe jury directions. Anyone who has been
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a member of a jury would know it is sometimes a very
daunting, intimidating and complex process, as others
have highlighted. As laypeople, jurors do not
necessarily understand the legal system. But it is very
important that we have a very strong legal and justice
system as a part of our democratic society. This bill will
allow a simplification of this process and enable people
to better participate.
Mr O’Brien, given his former role as a barrister, is
exceptionally well versed in the area of court and legal
matters. He has a particularly good understanding of
this area. He outlined very clearly to members what this
bill will achieve. I concur with Mr O’Brien’s comments
in relation to the framework of jury directions
pertaining to criminal trials. The bill will reduce the
complexity of jury directions and simplify and clarify
issues that juries must determine in criminal trials. It
will simplify and clarify the duties of a trial judge in
giving jury directions in criminal trials. It will clarify
that one of the duties of legal practitioners appearing in
criminal trials is to assist the trial judge in deciding
which jury direction should be given.
The bill will also assist the trial judge to give jury
directions in a manner that is as clear, brief, simple and
comprehensible as possible and permit the trial judge to
answer questions from the jury about the meaning of
the phrase ‘beyond reasonable doubt’. That is also
important. This underpins our legal and justice system;
it very much forms a part of what our legal and justice
system is based on. Finally, the bill will provide for
simplified directions in relation to post-offence conduct.
I think this is a very good move. I understand that the
bill has support from a range of people within the legal
sector. It implements the reforms arising from the
Victorian Law Reform Commission report that was
initiated some time ago, and it is also a result of
consultation with others.
As somebody who in recent years has been on a jury —
not in a criminal trial but in a civil matter — I can
understand that for many people the jury process is
daunting and overwhelming. If we can simplify the
process for those people who participate in this very
important and responsible role, that is a good thing. I
would like to commend the bill to the house. I am
pleased that those opposite are not opposing this bill.
Motion agreed to.
Read second time.
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Third reading
Hon. P. R. HALL (Minister for Higher Education
and Skills) — By leave, I move:
That the bill be now read a third time.

In doing so, I thank all members on both sides of the
chamber for their support for this bill.
Motion agreed to.
Read third time.

ENERGY LEGISLATION AMENDMENT
(FLEXIBLE PRICING AND OTHER
MATTERS) BILL 2012
Second reading
Debate resumed from 21 February; motion of
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations).
Mr SCHEFFER (Eastern Victoria) — I am pleased
to rise to open the debate for the opposition on the
second reading of the Energy Legislation Amendment
(Flexible Pricing and Other Matters) Bill 2012. The
opposition is not opposing this bill as it contains
provisions that will allow Victorian householders and
business operators to better manage their energy bills.
However, the bill is yet another example of the
government realising that the principles, vision and
policy of the previous government were sound and that
the sensible path for the coalition is, in many cases, to
adopt Labor policy.
By way of an example, during the last sitting week we
debated the Crimes Amendment (Gross Violence
Offences) Bill 2012. In opposition the coalition made
outrageous and confusing statements that it would
introduce mandatory sentencing, but when we received
the crimes amendment bill we found that there was a
climb down on the part of the government. It was a bill
that was broadly in line with Labor’s policy and one
which the opposition was able to support.
Similarly, during the election campaign the coalition
announced that it would not back Labor’s rollout of the
smart meter program. Of course when coalition
members woke up on Sunday, 28 November 2010,
astonished to find themselves in government they
reached for a way out and instigated a range of reviews
the sole purpose of which was to launder Labor policies
and programs to make them look like coalition
initiatives. Myki was given the green light, and as I
indicated earlier, thankfully the coalition also backed
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off from mandatory sentencing. Over the 2011 festive
season it also announced that the smart meter program
was okay. That led to the Victorian public service
preparing the current bill before the house, and Labor is
happy to see it go through because it is very sensible
legislation.
The energy retail industry has made its view clear —
for example, Jemena came out publicly to criticise the
way the Baillieu government handled the debate over
the smart meter rollout. It is clear that Jemena was
appalled at the way the Baillieu government, and by
implication the Minister for Energy and Resources,
Michael O’Brien, failed at the time to get up and defend
the integrity of the rollout of the smart meter program.
As part of its campaign to win the 2010 election the
coalition fabricated, exaggerated and built up stories
around Labor’s budget blow-out for the smart meter
program. It created massive alarm and distrust at the
community’s expense. Even the minister’s secondreading speech on this bill — two years after the
election and after its own backflip on the policy —
states that the Baillieu government ‘inherited major
problems in the program, including significant cost
blow-outs and a lack of community support’.
However, in a Sydney Morning Herald article of
27 November 2012 Jemena’s general manager,
corporate affairs, Scott Parker, said the Baillieu
government failed to back the Brumby government
program for ‘political reasons’ and that there was no
budget blow-out. He is quoted as saying:
… no such thing happened — but it’s not in their —

the coalition’s —
political interest to say otherwise.

As I said, in the end the Minister for Energy and
Resources, Michael O’Brien, advised Victorians in
December 2011 that in light of the review into the
smart meter program conducted by the government the
better option was for Victoria to continue with the
rollout, which would implement several clearly
identified benefits for Victorian families.
The minister’s review found that maximum benefit
would be delivered by continuing the rollout, that
completion of Labor’s smart metering system would be
wrapped up by the end of 2013, that there were
advantages to a speedy rollout, that it was not optional
and that there should not be two metering systems. The
fact is that after all the dithering, all the scare
campaigns about massive cost blow-outs, all the
fanning of public uncertainty and distrust, all the
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destabilisation of business and all the unnecessary
expense, the coalition, once in government, in the end
continued what Labor had set in place.

to do something to reduce the overall cost while at the
same time allowing consumers — householders and
businesses — to have access to the power they need.

And so we come to the bill before us, which as I have
indicated Labor will support. The second-reading
speech and the explanatory memorandum state that the
bill facilitates the implementation of consumer
protections required for the introduction of flexible
electricity pricing.

One way to flatten out the peak in demand is to link the
price of electricity to its availability so that when fewer
consumers are using it, it is cheaper, and when more are
using it, it is more costly. The flexible pricing
mechanism this bill provides for enables this to happen.

As the second-reading speech indicates, clauses 5 and 9
amend the Electricity Industry Act 2000 to enable
regulations to be put in place to protect consumers if
they decide to enter into flexible pricing schemes with
energy retailers. The objective of offering flexible
pricing is to enable consumers to take a more active
role in reducing their power bills, which has an added
benefit to the system as a whole, requiring less power
and reducing the need to continually upgrade
infrastructure, as we are currently seeing.
It is well known that electricity demand is escalating
dramatically, and this is complicated by usage patterns
because the level of demand has peaks and troughs. The
peaks are in the morning when people are preparing for
the day and after work when households use power to
do the cooking or to run the washing machine. Weather
also has a big seasonal and day-to-day impact on the
use of electricity — for example, when the weather is
hot and householders turn on their air conditioners. It is
important both to reduce the overall demand on
electricity used by households and businesses and more
economically manage these fluctuations.
The reason this is a problem is that the community
expects power to be available come rain or shine, and
that means the infrastructure needs to be capable of
delivering to all users at all times. This in turn means
that it needs to meet a standard that is only required for
very brief periods of time. It is a bit like building a 30lane freeway so that the vehicle flow is uniform
whether or not it is peak hour. The cost and waste of
resources is simply unsustainable.
My colleague the shadow minister for energy, Lily
D’Ambrosio, the member for Mill Park in the
Assembly, has made the point that each air conditioner
installed in a house might cost the householder in the
range of a few hundred dollars to maybe $1000, but it
costs around $7000 per unit in infrastructure
investment — that is, to meet the extra load of all those
air conditioners going on the augmentation of all those
poles and wires to get the uninterrupted power to those
air conditioners costs us all around $7000 per unit. This
is an astonishing illustration, and it shows why we have

Under these provisions consumers can buy their
electricity in line with different plans that electricity
retailers will offer under the legislation — three billing
periods: off peak, shoulder peak, and peak.
Clause 7 of the bill provides for a new section 46D of
the Electricity Industry Act 2000 and details the matters
regarding which the Governor in Council — effectively
the government — can make orders or regulation. It is
clear from this that customers are afforded a range of
protections, and taking up a pricing offer requires the
informed consent of the customer.
The record should be clear that Labor’s policy position
has always been that time-of-use tariffs, such as those
provided for in this bill, would be optional, and
therefore we support the bill.
The bill also enables a modification to the National
Electricity Rules so that there is consistency with
Victoria’s metering infrastructure and clarifies the
scope of the enforcement responsibilities of the
Essential Services Commission in relation to electricity
and gas regulation.
Finally, the bill repeals cross-ownership restrictions that
are contained in the Electricity Industry Act 2000 and
the Gas Industry Act 2001, as well as amending the
National Gas (Victoria) Act 2008 to provide for the
declaration of gas distribution and transmission systems
for the purposes of the wholesale gas market.
Cross-ownership restrictions have existed since the gas
and electricity utilities were privatised in the 1990s to
prevent vertical integration of energy production,
distribution and transmission and market dominance,
and to encourage competition. With the removal of
these restrictions these businesses will be subject to the
merger provisions of the federal Competition and
Consumer Act 2010.
As I have indicated, the advanced metering
infrastructure program, which is more generally known
as flexible pricing, is an important innovation that will
help consumers with rising energy costs. By having
delayed the program by almost a year to conduct its
review during 2011, the Baillieu government
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effectively prevented Victorian electricity consumers
from accessing the benefits until July this year. As I
also indicated in my opening remarks, the government
is clearly responsible for misleading Victorians over the
future of the program, only then to backflip, trumpeting
its benefits in an effort to rebadge the entire initiative as
the coalition’s policy.
Of course new governments have a mandate to change
policy direction, which can involve continuing some
programs and causing inevitable disruption, but it is
totally irresponsible for a new government to instigate
bogus inquiries so that it can shamelessly rebadge a
previous government’s program. There is no indignity
in continuing with or complementing and
acknowledging programs that you support, and there is
no honour to be gained from the cheap obfuscation
used by this government to gain credit where none is
due because it has not been earnt.
Nonetheless the legislation is finally before the house,
and despite the tawdry events that have preceded it
coming to the Parliament, its provisions will be of
benefit to the state. I wish the bill a speedy passage.
Mr ELSBURY (Western Metropolitan) — It is my
great pleasure to speak to the Energy Legislation
Amendment (Flexible Pricing and Other Matters) Bill
2012. This bill will amend the Electricity Industry Act
2000 and the National Electricity (Victoria) Act 2005 to
allow the introduction of flexible electricity pricing on
1 July 2013.
Firstly, the bill requires that a retailer must continue to
make available a flat-rate tariff to customers through its
standing offer. Secondly, it requires that a retailer may
only apply a flexible tariff to the electricity bill of a
customer where that customer has given explicit
informed consent. Thirdly, it requires that over the
period from 1 July 2013 to 31 March 2015 a customer
who is on a flexible tariff may revert to a flat tariff
without incurring an early termination fee. Fourthly, it
provides for an independent price comparator service.
The bill will also make changes to cater for Victoria’s
advanced metering regime for the operation in Victoria
of chapter 7 of the National Electricity Rules in relation
to metering and rule 6.18 on pricing proposals. Both the
National Electricity (Victoria) Act 2005 and the
National Gas (Victoria) Act 2008 will be amended to
encourage the Victorian Essential Services Commission
and the Australian Energy Regulator to exercise their
enforcement powers.
Cross-ownership restrictions in the Electricity Industry
Act 2000 and the Gas Industry Act 2001 will be
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revoked. Instead provisions in the federal Competition
and Consumer Act will come into play. Changes will
be made to the National Gas (Victoria) Act 2008 in
relation to directions from the Australian Energy
Market Operator. The minister, by order published in
the Government Gazette, can declare a transmission
pipeline as a declared distribution system to ensure gas
supply reliability.
Now that I have got through all the dry stuff of what
this bill is about and what it is going to do, I want to
make some comments on what Mr Scheffer put
forward to us. He suggested that there have been no
cost blow-outs with the smart meter rollout. He
suggested that there was absolutely nothing wrong and
it was all sunshine, lollipops and rainbows everywhere.
Nothing could be further from the truth. Although the
rollout of the smart meter project was scoped at
$800 million, it somehow reached $2.3 billion. Let me
say those figures again: it was scoped at $800 million
and blew out to $2.3 billion. It should not come as a
shock to anyone in this place that somehow Labor was
able to allow this money to ebb from and flow out
through its fingers. The money must have burnt holes in
the pockets of government members simply by being
there, because the cost blew out beyond all proportion.
Mr Scheffer has more front than Myer in coming in
here and saying, ‘Everything was fine; it was all going
great. You don’t need to look into why smart meters
were costing so much to be rolled out. Just trust us’.
Given the other calamities that that government — the
previous Labor government — inflicted upon the
people of Victoria we should be wary of everything it
touched, because in most instances it allowed these
projects to get completely out of control. Yet members
of the former government are more than happy to have
a go at us about schools that have problems with
maintenance funding. I can tell members now that the
day after the election in November 2010 schools did not
suddenly decide to start falling apart. That was
happening under their watch, and under Mr Scheffer’s
watch in particular, so they certainly cannot come the
raw prawn with us over that.
Now that I have been able to blow off a bit of steam —
I am a bit grumpy; I have a cold — I turn to the bill.
The legislation seeks, in the main, to take advantage of
the full technological suite that smart meters can
provide to customers. We are not saying that smart
meters are a bad thing; we are just saying that the
implementation of the program was a flawed
implementation of good technology. Somehow
Western Australia could do it without such cost blowouts, but heaven forbid that a Victorian Labor
government could do it. Although the program of
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rolling out smart meters was not ideal in its
implementation — as I think I have pointed out
clearly — the technology can help save energy and
along with that costs to households across Victoria.
Unlike the federal Labor government, which imposed a
new tax on households in the form of the carbon tax —
which even federal Treasury modelling indicated would
see increases in electricity prices of 10 per cent from
1 July 2012 — this measure will allow for cost savings
without any punitive measures.
It is also unlike Labor’s flawed logic on the solar feedin tariff, which would see those who cannot afford solar
panels subsidising those who can afford them. I
highlight Mr Leane’s motion 432, for which he gave
notice on 11 September 2012, which said in part:
… demand the Minister for Energy and Resources
immediately reinstate the 60 cent per kilowatt-hour feed-in
tariff, whether it be a gross or net rate.

Again he wants people who can afford the cost of solar
panels to be subsidised by people who cannot afford
them. It is a reverse Robin Hood argument. I do not
understand it. How can you tax the poor to give to the
rich? I struggle to fathom this argument that Labor
members continue to put forward — they keep
ramming it towards us.
Mr Leane — It was your idea.
Mr ELSBURY — Where does this money come
from, Mr Leane? Where does it come from if it does
not come from people who are paying the full rate on
their electricity?
Mr Leane — It was your election commitment. I
only asked you to do what you said you were going to
do.
Mr ELSBURY — You keep saying — —
Mr Leane interjected.
Mr ELSBURY — You just don’t get it.
The ACTING PRESIDENT (Mr Finn) — Order!
Mr ELSBURY — Through you, Acting President:
under Mr Leane’s proposal people who are paying their
electricity bills with any sort of tariff are expected to
pay for solar panels on another person’s roof. I am sure
the people of Wyndham Vale would be very happy to
give people in Toorak 60 cents per kilowatt hour for
solar panels on their palaces!
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Instead, this government has sought to provide for the
needs of concession card holders all year round — not
just for six months, which was the previous Labor
government’s policy. In contrast, we will provide the
17.5 per cent discount for concession card holders to
reduce their bills all year round — not just in winter
when they need heating, but also in summer when they
need cooling.
I return to the bill. The bill will allow every Victorian to
access flexible rates on their electricity. Currently,
12 per cent of residential customers and 20 per cent of
business customers enjoy flexible electricity rates. This
means that those households and businesses are able to
utilise lower electricity rates in off-peak times. The bill
expands the availability of flexible pricing plans to
households to suit their energy use patterns. If
households are able to adapt their times of high energy
use to match the times of off-peak rates, it will lower
their costs. For example, it will be cheaper to run
washing machines or dryers in off-peak times. In fact,
running a typical 7-kilogram capacity washing machine
during off-peak times would reduce a household’s costs
by between $30 and $60 a year. If you have a
dishwasher — it tends to be me in my household —
running a typical dishwasher at off-peak rates can save
between $20 and $40 a year. While this may sound like
a small amount, if you add up the savings from running
at off-peak rates other household appliances that use
high amounts of electricity, you can see that it will
accumulate into quite a sum of money at the end of any
financial year.
This measure also assists the environment — which
should make our friends in the Greens feel quite warm
and fuzzy — as it will encourage a reduction in power
use in peak times, which will see a reduction in the
amount of coal needing to be burnt to keep up with
electricity demand. It will also save costs in
infrastructure as the more level energy use across the
day will reduce the demand for more electricity
infrastructure. This will mean that our existing
electricity infrastructure can cope with the continued
demand, meaning less need for new high-voltage
powerlines, substations or power stations. Even with
Melbourne’s growth, this initiative will assist in
reducing the overall impact of our electricity use. Our
energy infrastructure is in place to take the maximum
load of our city’s industry, public transport and other
services which need it to operate.
The flexible pricing option will become available on
1 July and the legislation will enable customers who are
on a flexible tariff to revert back to a fixed-pricing plan
without having to pay exit or transfer fees for switching
their plans until 31 March 2015. That is a reasonable
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prospect. If you find that your power consumption has
not been able to give you the dividend you thought it
was going to, making the switch to a flexible pricing
structure will be able to be reversed until 31 March
2015.
The bill will give people new options for purchasing
electricity in Victoria. It will also improve efficiency in
the network and encourage people to think again about
their energy use, not in a punitive manner but by
rewarding off-peak use of electricity, which will also
assist in protecting the environment. I commend the bill
to the house.
Mr BARBER (Northern Metropolitan) — I thank
the lead speaker from the Labor Party, who confirmed
that in this bill the Liberal Party is implementing Labor
policy. Labor and Liberal policy on the energy market
is a disaster, and this bill does not make it any better; in
some ways it makes it worse.
The bill gives private monopoly distribution
businesses — the poles and wires part of our energy
market — an ability to enter into other segments such
as retail and generation. A specific ban on this has been
in place since 2000, which means that Labor introduced
it, and today without any rationale whatsoever the
Labor Party is saying that we should get rid of that
prohibition and its members are meekly voting with the
Liberal Party.
We already have enough problems with the distribution
businesses here in Victoria — these greedy, moneygrabbing private monopolies. When they are not
burning down half the state come summer, they are
inflicting smart meters on us, from which I am yet to
see any benefit. The vast majority of my energy bill and
the cost increases being added onto that bill come from
the distribution businesses. They are responsible for
three-quarters of all blackouts and, when it comes to
getting connected, many people who would like to
become generators embedded in the grid, particularly
those needing between about 10 kilowatts and
30 megawatts, find themselves absolutely at the mercy
of those distribution businesses.
In order to go through the bill I am going to have to
deliver a little lecture on competition policy. God help
us, Acting President, that it is the Greens who have to
come in here and explain to the Labor and Liberal
parties what the competition principles are all about.
But it is okay, because I can simply quote Rod Sims,
the Australian competition commissioner, who gave a
lecture at the Mexico Forum in Mexico City from 7 to
10 January entitled ‘Driving prosperity through
effective competition’.
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Hon. P. R. Hall — What is the web link?
Mr BARBER — Mr Hall should not worry; he will
find it on the Australian Competition and Consumer
Commission website.
Mr Sims laid out the major elements of competition
policy. They are: limiting anticompetitive conduct of
firms, particularly through part IV of the federal Trade
Practices Act 2004; reforming regulations which
unjustifiably restrict competition; reforming the
structure of public monopolies to facilitate competition;
providing third-party access to certain facilities that are
essential for competition; restraining monopoly pricing
behaviour; and fostering competitive neutrality between
government and private enterprise when they compete.
He went through a number of measures that need to be
implemented, but when he got to one of his later
principles he talked about getting the industry structures
rate. He says:
This is crucial. Sometimes in Australia we got this right,
sometimes we got it wrong with high long-term costs.
When restructuring monopolies there are two key elements,
one vertical, the other horizontal.
At the vertical level, separate out the potentially competitive
segments from those that are natural monopolies. Electricity
is a clear example; generation and retail can be competitive
businesses, while the poles and wires are a natural monopoly.
It is important to separate them so that the competitive
segment does not use its monopoly to remove or limit
competition.

It is economics 101. If Mr Sims had been aware of it,
he could have been referring to clauses 3 and 4 of the
bill. But he explained it in a way that anybody could
understand.
Now let us look at the reality we have here in Victoria.
The biggest part of our cost increases comes from the
distribution businesses, and forms more than half of
your electricity bill now. By the way, it is a lot easier to
get this information from New South Wales where they
have an independent pricing and regulation tribunal
which is still directly involved in prices; down here we
simply need to look at information that is provided by
way of guidance because we have deregulated prices
and we now have retailers competing for business.
I do not want to and I will not deal with the question of
the role of Powercor and SP AusNet in starting fires
because it is currently before the courts in a class
action. I have spoken about that in the past when we
dealt with the bushfires royal commission. However, if
we are to improve the situation in the future, we need to
address the tens of thousands of kilometres of often
poorly maintained wires, which were originally built on
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the cheap, which run across the landscape, often for
many kilometres across rough terrain to deal with just a
few houses at the end of a long line. There has been no
perfect solution put forward by the royal commission or
any of the other taskforces that have been given the job,
but a very good solution in the future is going to be to
fit out houses in remote areas with a stand-alone power
system. Once that is in place we will be able to
disconnect people along the length of those extensive
powerlines.
The technology for this has been in use for quite some
time in remote areas, but now they are simply called
stand-alone power systems. Unfortunately through the
powerlines task force of the Minister for Energy and
Resources the distribution businesses took hold of that
project, went off and looked at how it could be done
and then when we asked for a transparent accounting of
the economics and the other logistic issues, they said,
‘Hang on, the information in relation to those
households that participated in the pilot is private’.
There you go. It is another good example of how these
nasty private monopolies get their hooks in and then
run the system to their own benefit. That is why they
have to be regulated to within an inch of their lives, and
we are not getting that. We are not getting that from this
minister. He says, ‘Don’t ask me; I am just the energy
minister. This will all be a federal responsibility soon,
then I can duck any issue.’ This bill is another example
of that.
Then there is the question of smart meters, and there is
a bit of a custody battle going on here in the chamber
today for who really thought them up and who
delivered them.
Mr Elsbury has now put it on the record that if I want to
run my dishwasher later at night, I can save $30 to $60
a year. It is a rolled-gold guarantee from Mr Elsbury
that savings are on the way and you should sign up to
one of these newfangled time-of-use pricing deals.
Mr Scheffer seemed to suggest that he already knew
what the structures of the tariffs were and that they
would be to my benefit. However, it is not at all clear to
me how those structures relate directly to the benefits
we are seeking from more time-sensitive behaviour
from consumers. Is this to the benefit of the distribution
businesses and their congestion issues, or does it match
the generation profile on those hot summer days when
the price of power can go from 3 cents a kilowatt hour
to 10 bucks a kilowatt hour for generation level? Would
I be able to get any of that benefit as a consumer?
Ever since they installed the smart meter at my house I
have been trying to get access to the data. I have been to
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my retailer — my then retailer; I have ditched them
now. I have been to CitiPower. I have been all the way
to the Australian Competition and Consumer
Commission (ACCC). No-one will tell me, ‘Yes,
Mr Barber, you have the right to access that
information’, or, ‘No, you can’t’. In fact the ACCC told
me it had suspended its enforcement of the rules in
relation to this. For Mr Hall’s benefit, that information
and the letter from the ACCC is on my website.
As I stand here, I do not know what power my house is
using minute by minute. My distribution business
does — it has all the data. The distributor passes it on to
the retailer periodically when it is time to bill me.
However, when I ask for that information in real time,
or close to real time, it will not say no — because it
knows it is legally supposed to give it to me — but it
will not say yes either. I am still waiting.
So under Mr Elsbury’s whiz-bang new tariff I might be
able to save money by running my appliances past the
evening peak. In fact I generally do that anyway
because I do not want the dishwasher going when I am
watching telly. I generally watch telly at 10 o’clock at
night. That is the first chance I get to sit down and
relax, and so I switch it on.
Mrs Coote — What do you watch?
Mr BARBER — Not Q&A, I will tell you that —
anything but.
Mrs Coote — You should be supporting Christine
Milne.
Mr BARBER — She does not need my support. I
heard she wiped the floor with everybody else. I will
watch anything other than Q&A because I am trying to
power down at that time of night. I do not need to get
all revved up again listening to Bill Shorten and Julie
Bishop. Government members are taking me off topic,
Acting President, which is the last place I want to go.
I switch the dishwasher on when I go to bed. But what
happens to Mrs Macgillycuddy who comes home after
a day visiting a friend, finds her house stinking hot and
flicks on her air conditioner? She is not aware exactly
which peak section of the tariff she is in. She has no
way of knowing at that exact moment. She flicks the air
conditioning on to cool the house down and gets
slugged with a massive bill two or three months later.
There is no in-home display, which the Minister for
Energy and Resources promised. There is no access to a
real-time web portal if you are in the CitiPower area.
Some other distribution businesses offered it, but not
CitiPower. You will not find out until months later
exactly what your consumption — and therefore your
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bill — is. It is like going down to the pub at happy hour
and then at the end of the night it hits you with another
bill saying, ‘You know what? The prices just suddenly
changed, but we didn’t tell you about it’.
Here we are moving forward rapidly but without
checks and balances in place. I support time-of-use
pricing. I think there should be more of it. However,
you can only do it if you can actually tell the consumer
how that time might be changing minute to minute and
give them some ability to monitor their own
consumption. The benefits of smart meters so far have
all been to the power companies. We have paid for the
smart meters, but we cannot access the data that might
allow this magic pudding that Mr Elsbury and
Mr Scheffer are telling us is about to appear.
Turning to cost increases, under the existing
regulatory regime distribution businesses are
incentivised to get bigger. They get paid for what is
called their regulatory asset base and their reasonable
operating costs and then they get a premium on top of
that. The bigger their base gets, the bigger their profit
gets. It is the exact opposite of what we need. We
need to be encouraging them to find ways to avoid
capital investment. As Mr Sims of the Australian
Competition and Consumer Commission would tell
you, between privatisation and about 2004 there were
reductions — real price reductions — in power costs.
Since 2004 it has been the opposite. Costs have been
rocketing up — and I am sorry, but Mr Elsbury
cannot blame the carbon tax for that. You have to
look at where it has occurred. The companies are
paying for marketing costs and all the doorknockers
who come around trying to get you to switch
companies. That is all being loaded onto your bill.
There is no objection to that from Mr Elsbury. Then
there is this constant growth incentive for the
distribution businesses which no government
wants — —
Mr Elsbury — Federal Treasury figures suggest
10 per cent extra to your bills.
Mr BARBER — I know.
Mr Elsbury — You acknowledge it.
Mr BARBER — It was predicted before 1 July.
Members of Mr Elsbury’s coalition have gone around
saying it will double the price of a lamb roast. No
evidence. Mr Elsbury’s government has been
discredited, and his own party’s voters do not believe
him anymore when he talks about the carbon tax.
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Maybe the member for Brunswick in the Assembly,
who has had something to say about this in Parliament,
would like to tell voters in her area the real reason the
Brunswick terminal station is going to receive a
massive upgrade. It is smack in the middle of a
residential area, it has been treated as a planning
approval matter and it has been delivered to the feet of
Mr Guy, but the real approval for that project to go
ahead came from the regulatory regime of the former
Minister for Energy and Resources, Mr Batchelor. All
the documentation he put forward to justify the upgrade
is still sitting on the internet. It was put up in the mid2000s, and anyone can read it.
That documentation from the former government said
that power demand in the CBD and the new CBD areas
was growing. We should be doing something about that
instead of just constantly allowing people to build
bigger and bigger infrastructure for which we pick up
the tab. For anybody who wants to know, the reason
development is going ahead and blighting that
residential area is in the Electricity Industry Act 2000.
No-one in Victorian politics has the guts to use the
provisions of that act to start pinning the distribution
businesses to the mat.
Members of Mr Elsbury’s coalition government want to
blame the carbon tax for power blackouts. They and
their buddies in the coal sector ran full-page newspaper
advertisements saying that the lights would go out if we
had a carbon tax. We have a power grid that is
99.998 per cent reliable, and around three-quarters of
the time blackouts are a result of faults arising from the
maintenance of local poles and wires. They occur
when, tragically, fires start, and they occur when wires
clash, trees fall, possums climb into local substations
et cetera. If government members have a concern about
blackouts or genuine concerns about the extent of
blackouts in Victoria — and government members all
the way up to the Premier have expressed such
concerns — they should start by being honest with the
Victorian public about the source of these blackouts.
They have nothing to do with the carbon tax and very
little at all to do with the generation sector, which is
highly reliable. They are mostly to do with the
distribution businesses. What is the government going
to do about that?
In relation to getting connected, if you want to
contribute electrons to the grid and you are not big
enough or ugly enough to connect straight into one of
the really big transmission networks, you are stuck with
your local private monopoly distribution business. I
know plenty of people who have tried to connect up a
small solar-powered system and have had to wait
months to get connected. Those who are below the 30-
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megawatt limit, who have been connected through
federal law but are above the typical size of a rooftop
photovoltaic system of maybe 10 kilowatts, are at the
absolute mercy of the distribution businesses as to
when and how they get connected.
I have raised the details of individual cases in this place
before. Many Victorians have built small-scale wind
turbines, like Hepburn Wind, or have built a couple of
big wind turbines. I could name some major city
buildings with cogeneration plants in their basements.
These people have been trying to get connected for
months and months. They can enter into a formal
dispute resolution process if they are being messed
around by their local monopoly grid, but they know that
once they do that they will be stuck in a formal process
where there will be even more delays. Most times they
just have to struggle along. Distribution business have
the technical requirements and all the information
requirements, and they just keep throwing it back over
the net and saying, ‘We want more’.
Along the way Mr Elsbury talked about solar panels. In
his view they are a mechanism whereby those who
cannot afford solar panels subsidise those who can. In
fact all he was really saying was that people who
generate electrons should get paid. It is not a crosssubsidy. If I am generating electrons from a rooftop
solar panel, or if I am the owner of Loy Yang B, I get
paid for my electrons. People who are not in the
business of generating electricity pay me for those
electrons. It is not a cross-subsidy. It is an illogical
premise, but then Mr Elsbury went further. He said that
people in Wyndham Vale were subsidising people in
Toorak. You have to work pretty hard to be that
ignorant.
Before the next sitting week I will provide Mr Elsbury
with the relevant statistics of the number and capacity
of solar panels installed in Wyndham Vale versus the
number and capacity of those installed in Toorak.
Mr Elsbury’s view, which was based on absolutely no
information at all, was that Wyndham Vale was
subsidising Toorak — that the poor were subsidising
the rich. Anyone who wants to look at the statistics will
find them, grouped by postcode, on the federal
government’s website. I will find the answer and
provide it to Mr Elsbury and his local newspapers.
Every week he gives us another headline for a
newspaper article.
Mr Elsbury, in talking about his government’s policy,
said we will not get paid 60 cents per kilowatt hour for
our clean, green electrons, which are often provided
during the peak periods when power is most needed.
He said we will not get paid 25 cents, which is what
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power companies charge to deliver electrons to our
door. He said we will actually get paid 6 cents, 8 cents
or a similar puny amount. Even though we are
delivering electrons right to the place they are being
used, we are actually getting paid the same price as
those at the front gate of the coal-fired power stations
down in the Latrobe Valley — and then it has to be
transmitted, distributed and retailed all the way up the
line.
No matter what measures Mr Elsbury’s government
tries to put in place, it will not stop us from putting
solar panels on our roofs and netting out our demand. In
the process we are avoiding the power price of 25 cents,
or whatever it is that retailers are offering. What is
going to happen as a result of the 8-cent policy of
Mr Elsbury’s government is that major users of
electricity will start going behind the meter. They will
start generating their power from their own facilities
behind the meter, and there will be exactly the same
effect. However, we will not be able to do anything
about that until, like in California, the utility companies
rock up and start charging us a fee for having solar
panels on our roof. That is what is coming next as the
industry tries to avoid its own death spiral. We have
been charged so much for electricity that we have
stopped using electricity, and that means they will have
to charge us even more to recover the costs of all their
poles and wires.
No wonder it is only the Greens who are speaking out
on this. Mr Scheffer said that electricity demand is
dramatically escalating. I ask Mr Scheffer where he has
been for the last four years. Every year the Australian
energy market operator produces a future planning
document. It is called a statement of opportunities.
Every year for the last four years the energy market
operator has predicted growth in electricity demand
along the lines of historical growth. It is a comfortable
thing to put out there for a company made up of other
market participants; it is like driving a car while looking
in the review mirror. Every year they got it wrong.
Demand did not grow at the historical level. Basically it
has been flat, and last year it was down. A major part of
the reason was that there have been so many solar
panels installed in the last year that they were taking out
a couple of hundred megawatts of demand in the
middle of the day. The other major hit to power
demand has been caused by the scrapping of all of
those old electric off-peak hot-water heaters that were
installed when we wanted to do something with all the
leftover coal power that we did not need during the
middle of the night. We are ripping those out and we
are making our own hot water exactly when we should
be making it — at the time of maximum solar
availability.
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In any case this claim that solar panels are for rich
people has been discredited over and over again. In fact
solar panels are a very good investment for retirees who
have a bit of spare cash and would rather receive an
income stream in the form of free electrons from the
sun than from shares and bonds and all those other
things where they have to pay tax on the income. It is
smart. You do not have to be super rich to take
advantage of it, like Gina Rinehart or whoever it is that
Tony Nutt is on the phone to this week; you just have to
have a couple of thousand dollars in your pocket. My
retirement, like a number of other members in this
place, will certainly not be at the benefit of a
parliamentary-funded defined benefit superannuation
scheme, which I understand has got quite a few people
excited around this place. I would rather rely on the sun
coming up as my source of income than the stock
market, and that is why so many retirees and ordinary
citizens are going for solar on their roofs. It is about
10 per cent of all households now, and I am sure the
figure is exactly the same in Wyndham Vale.
Mr Koch interjected.
Mr BARBER — Mr Koch — through you, Acting
President — can step up to the plate if he says that my
figure of 10 per cent is wrong. It is not in dispute; it is
10 per cent of all households. It is higher in South
Australia. You can get it to the postcode level in a file
you can download from the federal government. We
should not be here arguing about basic facts like this. It
is 10 per cent of households. Already the Australian
Energy Market Operator, at the instigation of the
Greens, has started planning for the day when 80 per
cent of households have solar panels on their roofs,
which will probably be full saturation. There will be
various reasons why certain households will not be able
to get them, mainly to do with the physical structure of
the house.
That is going to change the grid quite dramatically.
Instead of having a big dumb and centralised grid with
power being generated on top of a coal pit and long
wires stretching the whole length of the state and even
further to deliver those electrons, power will be
generated all over the landscape where it is being used
from those rich sources of energy that we have here in
Victoria: solar, wind, tidal, geothermal and even
biomass. You can already see this happening. You can
see the revitalisation of rural communities that is
occurring as a result of this. It will not be long before
farms in Victoria are net generators of electricity,
probably self-sufficient in their own liquid fuels and
even a sink for carbon in the landscape. The
employment benefits of that are already being felt, but
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as we know Mr Abbott’s government is going to chop
all that up in defence of coal pretty quick smart.
Those are the fundamentals of the electricity industry as
we are standing right here today. Clauses 3 and 4 of the
bill do exactly what Rod Sims, the competition tsar,
says it should not do: it gives monopoly private
distribution businesses the ability to enter into the other
more competitive segments. They already use their
market power to benefit their own profit line — wait till
you are trying to get connected to the grid and you find
that your proposal cannot get through. In the meantime
they have gone and cut your lunch and with the same
business plan implemented their own embedded
generator.
I put some questions to the minister on this, and I
appreciate that he answered those questions quite
quickly and fully. It is not a complete prohibition on
distributors entering into generation; it is a 200megawatt cap. I asked the minister how many of our
distributors are involved in generation under the cap,
and his department had no information that any of them
were, although there could be other arrangements that
do not involve them being licensed generators. He said
that this change to the legislation was not at the
instigation of any particular lobby group or that any
particular representations had been made. He confirmed
that a 2011 review run by the Department of Primary
Industries which referred to an earlier 2005 review had
been the point where this proposal had first come up. I
read those reviews, and while I do see the proposal
there, I do not actually see the rationale for it.
We have even got problems with increased
concentration within the competitive sectors — for
example, generation. The ACCC was fighting off a
proposal by AGL to buy up more and more of
Victoria’s power generation, and that went on for quite
a number of years before the ACCC was ultimately
unsuccessful. I do not know what they will think when
this bill changes, because the legal prohibition will be
taken away. The presumption is that licences to remonopolise the grid and power system — and that is
what we are talking about; a post-privatisation remonopolisation — will be issued and the ACCC will
have to rely on its somewhat tepid powers of market
dominance prevention to knock off these proposals one
by one. That is why the Greens will be voting against
clauses 3 and 4 of the bill in committee. We believe the
other provisions around advanced metering, interval
meters and time-of-use tariffs are worthy of broad
support.
I have pointed out the problems that have occurred in
implementation under both Labor and the new
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government. Because this proposal, we think, is so
risky — the danger being increased market power
within the electricity industry, which could never be to
the benefit of ordinary electricity consumers — we are
moving at the second-reading stage that this bill be sent
to an inquiry, and I am happy for that motion to be
circulated, if members would desire it. In that inquiry
we can get into these issues in some more detail with
market participants. Mr Elsbury might even like to
come along and hear a bit more about how the industry
works and what this bill he is voting for is.
I am concerned that the ordinary citizen does not really
understand much at all about how electricity is
produced and provided to them. They know that their
bills are rocketing up. They do not know why. They
have heard all this alarmist talk from the coalition about
the carbon price, while the real villains — the private,
gouging, monopoly distribution businesses — are
getting away with it again here today, and Labor and
the Liberals are providing them with cover.
Hon. P. R. Hall — On a point of order, Acting
President, just before Mr Barber finishes, he indicated
that he was happy to circulate a copy of a motion to
refer the bill to a committee for inquiry. It would be
helpful if that were circulated so we could give
consideration to it.
The ACTING PRESIDENT (Mr Ondarchie) —
Order! I will leave it to Mr Barber to circulate it.
Mr BARBER — I think I indicated that it could be
circulated, and I am happy for that to be done now.
Mrs KRONBERG (Eastern Metropolitan) — I am
pleased and somewhat proud to stand to support the
Energy Legislation Amendment (Flexible Pricing and
Other Matters) Bill 2012. This bill, should it be
passed — and I am sure it will be — will amend
various acts within the energy and resources portfolio.
This will be further evidence of the rollout and
implementation of the energy market reform the
coalition has embarked upon. It is important to
recognise that the coalition’s action will help Victorian
householders and families deal with the cost of living
burden, which continues to grow, and it will basically
tidy up, fix and rectify the mess left by the former
Labor government’s mismanagement in this area.
The increased availability of flexible pricing in the
second half of 2013 will give Victorians more choice
and access to off-peak pricing. Energy retailers will also
be able to make flexible pricing plans for electricity
more widely available to their customers with smart
meters. The whole principle of flexible pricing is that it
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rewards people who shift their energy use to off-peak
and shoulder times of energy use. Flexible pricing will
also offer customers a choice of plans based on offpeak, shoulder and peak times of the day, and this is
very important, especially for people living on fixed
incomes. Flexible pricing plans provide customers with
more options to reduce their own power bill while also
taking the pressure off everyone’s power bill by
reducing the need for expensive network upgrades and
all the on-costs associated with that. Furthermore, they
will help alleviate the pressure during peak periods of
energy use on the few days of the year which are
driving up the costs of the whole electricity network —
costs which end up on everyone’s bill.
Currently 12 per cent of residential and 20 per cent of
business customers can access flexible rates. It is
important to note that flexible pricing is also available
to other customers. Through the increased availability
of flexible pricing the Victorian government is making
smart meters actually pay their way. As I said earlier,
the coalition government inherited the smart meter
program, which under the Brumby government had
been mismanaged and beset by cost blow-outs in its
implementation, which everybody has witnessed and
experienced. When we came to office the Baillieu
government undertook an extensive independent review
of the smart meter program, and as a result it was found
that, given the significant sunk costs already incurred
by Victorian households and businesses, to deliver the
greatest benefit to customers the government needed to
pursue a significantly improved rollout with a greater
focus on the needs of consumers and a greater focus on
reining in the program costs and bringing forward the
benefits to consumers.
The cost-benefit analysis is interesting to consider, after
listening to Mr Barber’s contribution. I do not think
cost-benefit analyses come into the thinking of the
Greens and their contributions to debates. The costbenefit analysis found that the introduction of flexible
pricing would deliver economic benefits of up to, on a
basis of net present value, $229 million, thus providing
households and businesses with more flexible pricing
options. It will make smart meters finally start to pay
their way. The argument we have heard from the
Greens is interesting in that they like to slip out of
recognising what a burden the carbon tax is on the
households of average Victorians in terms of the cost of
energy.
It is worth including a couple of quotes.
Commonwealth Treasury modelling that I can bring
into the debate says there is going to be a 10 per cent
increase in electricity prices and a 9 per cent increase in
gas prices in the year following 1 July 2012. It is
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probably a good time to quote the federal Minister for
Climate Change and Energy Efficiency, none other
than Greg Combet. On 3AW on 8 March 2012, and this
was reported in the Herald Sun of 9 March 2012, Greg
Combet said:
I wouldn’t know what the average power bill is —

I think that is an interesting statement in itself. I will let
it hang in the air for a moment —
but I know that they have been going up quite significantly.

It is an ugly word, significant. It is meaningless. I notice
that the Labor Party uses the word ‘significant’ quite a
lot. Labor members like to slip out of mentioning
things. The Greens are still looking at the little beings in
the bottom of the garden when it comes to their
contribution to this debate. Nothing has changed on that
front.
It is worth bringing up a media release that dates back
to 2002. It comes from the office of the former Premier
of this state, Steve Bracks. With regard to energy
demand management, his media release from
20 September 2002 says:
The government will help households and businesses reduce
energy use in peak times, including looking at ways to roll out
‘smart meters’.

It took Labor a long time to do that. It is worth making
a comparison. After the announcement by President
Kennedy in 1961 how long did it take the United States
to put a man on the moon? It took eight years. It took
the Labor government a similar amount of time to roll
out smart meters.
It is important to look at consumer safeguards. The bill
will enable the implementation of appropriate consumer
safeguards for the introduction of flexible pricing.
Consumers will have choice. Moving to flexible pricing
will be voluntary, and nobody will be forced to change.
I commend the bill to the house.
Sitting suspended 6.33 p.m. until 8.06 p.m.
Mrs COOTE (Southern Metropolitan) — I have a
great deal of pleasure in rising to contribute to the
debate on the Energy Legislation Amendment (Flexible
Pricing and Other Matters) Bill 2012. I have listened to
the debate, which has in part been extremely
enlightening. I commend coalition members,
particularly Mr Elsbury, for their excellent
contributions. They painted a picture of what this bill is
all about. It was also pleasing to hear that the Labor
Party does not oppose the bill.
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I have a number of comments to make, but I will not be
very long. The bill will amend the National Electricity
(Victoria) Act 2005 and the National Gas (Victoria) Act
2008 to clarify the scope of the enforcement
responsibilities of the Essential Services Commission
with respect to energy regulation. It will amend the
National Gas (Victoria) Act 2008 to provide for the
declaration of gas distribution and transmission systems
for the purpose of the wholesale gas market. The
National Electricity (Victoria) Act 2005 will also be
amended to enable modification to the provisions of the
National Electricity Rules to ensure consistency with
Victoria’s advanced metering infrastructure regime.
I will talk about the flexible electricity pricing aspect of
the bill, as this is the area that will benefit most of my
constituents. In a media release issued in September
2012, the Minister for Energy and Resources, Michael
O’Brien, stated:
… Victorians will have the option of moving to flexible
pricing plans for electricity from the middle of 2013, giving
consumers another tool to help control their power bills …

How will this translate? How will these flexible pricing
plans benefit consumers? According to the press
release, at present only 12 per cent of residential
customers and 20 per cent of businesses access flexible
rates. The vast majority of electricity consumers,
whether business or residential, pay a flat rate for the
electricity they use. This means that they cannot take
advantage of off-peak rates.
I downloaded a very helpful fact sheet on flexible
pricing from the website
www.switchon.victoria.gov.au, which talks about how
to avail oneself of flexible pricing. I encourage
members to download this fact sheet and refer their
constituents to that website, as I believe it will be very
enlightening for them.
The fact sheet states that flexible pricing is exactly
that — different rates for electricity at different times of
the day. Under the flexible pricing model there are three
different pricing rates — peak, shoulder and off-peak.
During peak periods the price of electricity is at its
highest, during off-peak periods at its lowest and during
the shoulder it is in the middle. These precise time
frames may vary from energy provider to energy
provider or from contract to contract. However, peak
periods are likely to be in the afternoon and evening
when demand for electricity is at its highest, while offpeak periods are likely to be overnight when the
demand for electricity is at its lowest. This gives people
choice, opportunity and flexibility.
Much has been said here today about smart meters, so I
do not want to elaborate on that in too much detail.
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Obviously though the only way for electricity
companies to monitor the time of electricity use is
through a smart meter. There has been enormous
confusion around smart meters. We should be mindful
that the previous government bungled the rollout of
smart meters, which is where so much of the confusion
came from. There were cost blow-outs, a lack of
consultation and a lack of community support, which
was a familiar theme under the previous government.
The coalition. on being elected to government, sought
an independent review of the smart meter project. The
review found that the previous government had spent so
much on the rollout of smart meters that it was
necessary to continue the rollout, but it needed
significant improvements. Minister O’Brien stated in
his second-reading speech:
… it is time that smart meters started to pay their way.

This bill will accomplish that. Through the use of a
smart meter consumers will be able to take advantage
of flexible pricing. The independent review of the smart
meter rollout estimates that this will streamline our
energy market, making it more efficient and potentially
delivering benefits up to $229 million.
I will talk about consumer protection, but before I do
that I will comment on some of the contributions from
other members in this chamber, notably Mr Scheffer.
Mr Scheffer’s comments were based along the lines of
the coalition just falling into government. In fact I think
he said that we copied Australian Labor Party policies. I
have to remind Mr Scheffer about the disasters of the
Labor government. Why would we ever want to copy
it? We only have to look at the range of things that went
wrong, starting with the absolute mess that is myki, to
know we would not want to copy Labor’s policies. It
has taken us an extraordinary amount of time to fix that
problem. Talk about confusion; the public was totally
confused about myki.
The myki system has now been rolled out. The
coalition government looked at how it could make it
better. We had to work with a very difficult situation. I
cannot imagine why on earth the previous government
chose myki in the first place instead of taking the
Oyster system, which works so well in every other
country — and was, I might add, developed by an
Australian. However, we were landed with myki and
had to make the best of a very bad deal. It is now
working, I am pleased to say, and people are using it
very effectively. The feedback has been good. It had
some initial hiccups, but it is now working well. I think
everyone is happy with it.
I also remind Mr Scheffer that he was in this chamber
at the time Candy Broad, the then Minister for Energy
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and Resources, was asked question after question about
brownouts. We were facing the total wipe-out of
electricity over summer because of the use of air
conditioners and lack of energy supply in this state. We
put question after question to the then minister about
the impending brownouts. The then minister had to put
emergency plans into place to make certain that
Victoria could function through the summer.
However, this is no longer an issue under Minister
O’Brien and the introduction of a flexible approach to
our electricity system that works more effectively and
efficiently. I want to congratulate Mr O’Brien on being
farsighted enough to work out how to best save and
work with the energy that we have.
I also want to mention Mr Barber’s contribution, which
went on for almost an hour. It floated all over the place,
which is a bit like all the contributions from the Greens.
It was particularly difficult to know what he was talking
about. I remind members of some of Mr Barber’s
comments. He gave us a lecture on competition policy,
which I suggest is breathtaking coming from the
Greens. He talked about how he gets his information on
Victoria’s energy supply from New South Wales; I
thought that was also quite extraordinary. He then went
on to talk about not liking to watch Q&A because it is
too demanding on him after a long day. Mr Barber also
talked about happy hour, lamb roasts and possums in
the substations.
Frankly, is it any wonder we have no idea what on earth
the Greens are about? We listened to this diatribe for an
hour. It ended with a very patronising view of the
Victorian public when Mr Barber basically said that noone knows how their electricity is distributed. It appears
that the guru of electricity distribution is Mr Barber. He
was so patronising about Victorians. I remind
Mr Barber that the people of Victoria know that smart
meters and the flexible use of electricity works for their
budgets and aids their bottom line. However, Mr Barber
believes only he and the other Greens know where their
electricity is distributed from. I really take umbrage at
that.
He has also drafted a motion that reads:
That the Energy Legislation Amendment (Flexible Pricing
and Other Matters) Bill 2012 —

the one we are talking about —
be referred to the Economy and Infrastructure Legislation
Committee for inquiry —

for report by 2013.
I happen to be the chair of that particular committee,
which Mr Barber is also on, and I suggest that we look
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at what this referral to committee would in effect mean.
He is talking about this committee having to report by
June, but these smart meters have to start paying for
themselves. We need them to be rolled out so that in the
second half of 2013 they are on stream and doing
exactly what they are intended to do. Having a
committee preparing a report that clogs up the entire
system, again until June this year, would in fact put
flexible pricing and its commitment and
commencement into jeopardy. For that reason the
coalition will be opposing Mr Barber’s motion.
I want to finish my contribution by talking about
consumer protections in this bill. Any major reforms,
such as reform of the retail electricity market, need
careful safeguards to protect consumers from
undesirable change. Therefore the switch to flexible
pricing is to be entirely voluntary. It will be up to
individual consumers to decide if they want to change
over to flexible pricing. Furthermore, if a consumer
changes to flexible pricing and finds it does not benefit
them, they will be able to switch back to their previous
rate structure with the same retailer without having to
pay an administration fee. The administration fee
waiver will be available until 31 March 2015 and will
provide an opportunity for consumers to test what rate
structures work best for them. It will give consumers
power and control over electricity pricing and provide
flexibility to engage with the market.
In conclusion, this bill will make it easier for Victorian
households and businesses to access flexible pricing.
Flexible pricing will help the energy market become
more efficient and deliver savings to energy consumers.
It will help ease cost of living pressures, including those
caused by federal Labor’s carbon tax, which has been
addressed in depth by Mr Elsbury. Although the federal
government is making life harder for families — and I
mean that in every sense; we are suffering under hard
Labor — the Victorian coalition is trying to make it
easier for people to balance the household budget. I
commend this bill to the house.
Motion agreed to.
Read second time.
Referral to committee
Mr BARBER (Northern Metropolitan) — I move:
That the Energy Legislation Amendment (Flexible Pricing
and Other Matters) Bill 2012 be referred to the Economy and
Infrastructure Legislation Committee for inquiry,
consideration and report by 11 June 2013.

I think that is the minimum time that a serious inquiry
can advertise for submissions, pull in the relevant
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responsible authorities, coerce the electricity industry
into actually showing up and get to the truth of this
matter — and if we have those hearings, I would get to
spend more time with Mrs Coote, which would be a
side benefit.
We need this inquiry because there are big bucks at
stake. The electricity industry is a multibillion-dollar
industry. It knows very little about the behaviour of its
customers, and that is why it is so uncertain how timeof-use pricing will in fact play out. There are very few
people in the electricity industry who would be able to
tell you exactly how consumers will respond to time-ofuse pricing and its purported benefits, which have been
a long time coming. After all it was in a briefing years
ago that the former Minister for Energy and Resources,
Peter Batchelor, said, ‘Smart meters are going to be the
best thing ever’. As I stand here today, we still do not
have a comprehensive assessment of the costs and
benefits of these so-called smart meters.
We need an inquiry because there are big risks. The fact
that today we have seen 10 000 litigants claiming
$1 billion in court from one of the distribution
businesses regulated by provisions in this bill should
indicate that the electricity market is something we
have to take incredibly seriously. We need an inquiry
because these issues have been and continue to be
controversial. We need an inquiry because Mr Scheffer
from the Labor Party can come in here and tell us that
electricity demand is going up when in fact it has been
going down. We need an inquiry because Mr Elsbury
can come in here and make the claim that solar panels
are bad because people in Wyndham Vale end up
subsidising unworthy constituents from Toorak, which
is within Mrs Coote’s electorate of Southern
Metropolitan Region.
Mrs Coote interjected.
Mr BARBER — I think it is a great area, but in the
mind of Mr Elsbury those greedy rich people are
stealing from the people of Wyndham Vale. As I said I
would, I checked the statistics over the dinner break.
These statistics are available from the Clean Energy
Regulator, and they are based on the issue of renewable
energy certificates and broken down by postcode.
In Toorak there are 49 solar panel installations, totalling
138 kilowatts. In Wyndham Vale there are 875 solar
installations, totalling 1948 kilowatts. Far from
Wyndham Vale subsidising Toorak, the fact is that
Toorak is subsidising Wyndham Vale. There are
18 times as many solar installations in Wyndham Vale
as there are in Toorak and, when measured in kilowatts,
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there is 14 times as much solar generation coming out
of Wyndham Vale as there is coming out of Toorak.
Honourable members interjecting.
Mr BARBER — You do need to access the
statistics. Of course people live in flats in Toorak. Some
very wealthy people live there, but a typical Toorak
resident is a bed-sitter-dwelling student Green voter,
and that is why we do so well in Toorak. Do not be
fooled.
My suggestion to Mr Elsbury is that he either stick to
the script on the bill provided to him by the minister’s
office — and we know the script is extensive; I cannot
see where the folder is from here, but it is probably
about half an inch, if not an inch thick — or he do his
homework. Notwithstanding that, he should not come
in here and speak off the cuff about Wyndham Vale
versus Toorak in regard to solar panels; doing so is bad
news.
The second-reading speech notes that this legislation
will have impacts across Australia, which it will, but
some doubt has been expressed about whether 10 per
cent of households would have solar panels installed.
Honourable members interjecting.
Mr BARBER — I did not bring solar panels into it;
it was Mr Elsbury. At the end of January this year there
were 956 193 solar installations in Australia. I believe
that equates, more or less, to a number of households.
Others can calculate what they believe the denominator
of that number is — whether it is the number of
households in Australia — but I think we are probably
over 10 per cent now, and I expect we will get to a
million households before the year is out. There is very
little doubt — it is a simple matter of record — that
around 10 per cent of Australian households now have
solar panels, which would equate to 2300 megawatts,
probably double what the Hazelwood power station is
spitting out on an average day at the moment. It is not
an insignificant amount.
Mr Elsbury interjected.
Mr BARBER — Quit while you are behind,
Mr Elsbury.
Since the electricity grid is going to be crucial to how
renewables roll out across the Victorian landscape, it is
very important that the measures in this bill — as they
relate to distribution businesses, their monopoly
position and the current prohibition on them entering in
any significant way into retail and generation in the
state of Victoria, which of course is the most privatised
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market for electricity there is — be properly considered
and properly scrutinised.
Today I have not heard that from the Labor opposition
speakers or from the Liberal-Nationals coalition
government speakers. I have simply heard talking
points, shibboleths, total misunderstandings and, in
some cases, complete ignorance of fairly basic facts. If
that is the basis upon which members are voting for this
legislation — and it would not in any way apply to you,
Acting President — then we really do need to stop and
spend a brief time of perhaps just a few months, but I
will allow until 11 June 2013, to give this bill some
proper scrutiny.
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I want to reply to Mr Barber and put the
government’s position on his motion that seeks to refer
the Energy Legislation Amendment (Flexible Pricing
and Other Matters) Bill 2012 to the legislation
committee of the Standing Committee on Economy and
Infrastructure.
The government does not support this referral for a
couple of reasons, and I will expand on them. Firstly,
the minister makes it very clear in the second-reading
speech that it is the intent of the government to
introduce flexible pricing reforms from the second half
of 2013. My colleague Mrs Coote made the point that if
the bill were to be referred to a committee and if the
reporting date of that committee, as per the resolution,
were 11 June, then it would make it fairly difficult for
the state to move to time-of-use pricing to meet that
deadline in the second half of 2013, particularly when
we consider the fact that the legislation needs to be in
place to also give time to make reforms to the
subordinate legislation, such as consumer protection
measures, which by regulation the minister would need
to introduce before the implementation of time-of-use
pricing. That is one reason the government would not
be prepared to support this particular motion.
The other reason is that I do not believe Mr Barber has
made a compelling case for referral to a committee. I
must admit I struggle to understand why he said it was
so critical that the bill should be referred to the
committee. I think the best argument he put forward
was that we do not know how consumers will react to
time-of-use pricing and we do not know how the
availability of time-of-use pricing will impact upon
consumers.
In response to that, the house should look at a couple of
measures in terms of that particular point. Firstly, it is
made very clear in the second-reading speech that there
will be a safe-try period up until 31 March, so if
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particular consumers elect to move to a time-of-use
pricing regime and are not satisfied with it, then there is
a guarantee that they will be able to move back to the
standard tariff rate they had before. People will be able
to experience time-of-use pricing without any
disadvantage at all.
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constraints imposed after the passage of the bill in terms
of the government being able to put it into effect, and
the opposition would not want to introduce that. With
the proviso of the time lines, the opposition is happy to
support this bill in principle.
House divided on motion:

The second point I want to make is also very clear —
that is, there is a defined default provision. If people do
not elect to switch over to time-of-use pricing, then the
default position is very clear that they would continue
with the standard tariff pricing system.
Thirdly, we do not expect that every consumer will
suddenly rush to take advantage of the benefits that
might arise from time-of-use pricing, although a
number of people will. Indeed the experience of those
people will be a guide to the effectiveness of the
legislation and what benefits it might bring.
I think there are safeguards in the legislation that will
prevent people from being caught unawares — the
default provisions, the safe-try period and the fact that
not everyone will rush into flexible pricing
arrangements — and which will see some gradual
implementation of these measures, but there is also the
timing factor, including the need for the minister to put
in place particular provisions to protect consumers by
way of subordinate legislation. These will provide
safeguards that will protect consumers, which as
Mr Barber said, is one of the main reasons for him
wanting to refer the legislation to a committee.
For those reasons the government will not support the
referral of this particular bill to the committee as per the
motion moved by Mr Barber.
Mr SCHEFFER (Eastern Victoria) — The
opposition supports Mr Barber’s motion. Over the last
couple of years of the Baillieu government in this
chamber opposition members have indicated our belief
on a number of occasions that the Legislative Council
committees ought be given a chance to work, and we
have had quite a lot to say about this subject, so we feel
it is important that we should be consistent with that
statement of principle.
We have drawn attention to the government’s failure to
give the committees sufficient and serious references,
and we think this is a good opportunity for the house to
refer this bill to the committee for further consideration
in detail, aspects of which Mr Barber has drawn to the
house’s attention. Perhaps the time allowed for the bill
in Mr Barber’s motion is a bit extensive — we would
like to see it reduced — but we support the intent of the
motion. I take on board Mr Hall’s observation about the
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Motion negatived.
Committed.
Committee
Clause 1
Mr BARBER (Northern Metropolitan) — I have a
question for the minister. The purpose of the bill, in the
broad, is to create a regime where time-of-use pricing
plans can be offered to customers, and the purpose of
introducing time-of-use pricing — as a number of
speakers, including myself, have said — is to
encourage people to use power at times of lower
demand by offering them cheaper power at those times
and more expensive power at other times.
I would like to know how the government intends to
monitor whether the purported benefits actually arise.
Initially I suppose there will be hundreds or a few
thousand people who move over to the time-of-use
tariffs and have an opportunity to move back as well
under the provisions in the bill. Is it the government’s
intention to access data on that group of households and
compare it to their previous pattern of use, or will the
government compare it to typical households? At a
certain time in the future some of the provisions in the
bill will lapse — that is, the ability to change back.
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Before that happens we should know whether people
are changing their behaviour or whether they are simply
being signed up to a tariff where they end up paying
more but not really knowing why.
Hon. P. R. HALL (Minister for Higher Education
and Skills) — Mr Barber is quite right when he says
that the intent of the legislation is to try to reduce
demand during peak times of electricity use. That is
being encouraged by offering people the opportunity to
utilise electricity at off-peak times and therefore
offering a cheaper price for the use of off-peak
electricity. Mr Barber’s question goes to whether the
government proposes to measure the effectiveness of
this provision and whether the structure of tariffs
actually encourages and achieves the objective they set
out to achieve. At any one time it is the Australian
Energy Market Operator that is able to tell what the
demand is, and so through its oversight of the electricity
market it will be able to inform government of demand
at any time. Therefore, if there is no change in terms of
that demand during peak times of electricity use,
obviously the effectiveness of this measure will not be
as the government and the industry would have liked.
We would expect to receive regular advice from the
Australian Energy Market Operator as to demand
during peak times, which will give the industry a feel
for whether or not this provision in the bill has been
effective.
Mr BARBER (Northern Metropolitan) — If that is
the complete answer, then it is the answer I feared.
Every 5 minutes of the day the Australian Energy
Market Operator publishes data for Victoria’s
consumption, but that is just the total demand across the
whole of Victoria; it does not help us to know what part
of that demand is industrial, commercial or residential. I
made the comment earlier that this is a multibilliondollar industry and those that participate in it know very
little about the behaviour of consumers, and they do not
need to because up until now demand has always
presented itself. Generators just have to work out how
to make money-generating distribution businesses get
paid to get bigger and retailers get paid if they knock on
a lot of doors.
I have looked for many studies and read pretty much
most of what is on the Australian Energy Market
Operator’s website, and I have not seen anybody who is
even willing to make a prediction about the impact of
smart meters and time-of-use pricing. Up until now it
has all been a theory on which we bet billions of dollars
when the previous government started rolling out this
meter program. Unless the government is proposing to
sign up a couple of hundred households and access their
data before and after the introduction of time-of-use
tariffs and do some kind of longitudinal study, I do not
think in one year or two years, or even for many years
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to come, we will really know whether tariffs and smart
meters have delivered the benefits that everybody is
claiming.
Hon. P. R. HALL (Minister for Higher Education
and Skills) — Mr Barber makes some good points in
his comments, and I am not disagreeing with them at
all. He has also made some suggestions. I will take
those comments and question on board and ensure that
the minister replies to his in due course about whether
measures other than those I have been able to convey to
him this evening are intended to be used by the
government to assess the effectiveness of this
legislation. I will also give Mr Barber’s comments and
suggestions to the minister for consideration.
Clause agreed to; clause 2 agreed to.
Clause 3
Mr BARBER (Northern Metropolitan) — For my
purposes I will ask for a vote on clause 3 as a test for
clauses 3 and 4. The two clauses remove the prohibition
of a licensed electricity distribution business from being
licensed to operate more than 200 megawatts of
electricity. There has not been any particular rationale
presented for this. The Minister for Energy and
Resources has suggested, in response to my
communications, that nobody has been beating down
anybody’s door to get this measure through, that the
distribution businesses have not purchased generation
anywhere near the 200 megawatts cap or sought
licensing. He gave one perhaps peripheral example of
where someone might want to be in both the
transmission and distribution business.
As I have been from the beginning, I am at a loss to
know exactly what the push would be here and what
benefits would arise as a result. I am of the view, which
is apparently shared by Rod Sims of the Australian
Competition and Consumer Commission, that the
separation of the monopoly part of the market from the
competitive part of the market is pretty fundamental,
especially when someone who is participating in more
than one part has market power they can use against
their competitors. For that reason the Greens will vote
against clause 3. If we do not succeed, then it is clear
we will not succeed on clause 4, so we will just have
the one division and then we will move onto the next
bill as soon as possible.
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I will make a couple of quick points in
reply and point out for the benefit of the committee the
government’s justification in seeking to make these
amendments in clauses 3 and 4 of the bill, which will
place greater reliance on the commonwealth
Competition and Consumer Act 2010 with regard to
Victorian energy market ownership matters.
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Firstly, the current act has the effect of prohibiting
acquisitions which one might argue substantially lessen
competition. Secondly, the Victorian cross-ownership
provisions, as they currently operate, do not apply to
acquisitions to the extent that the Australian
Competition and Consumer Commission would decide
that the acquisition would not breach the act — that is,
the Victorian provisions do not restrict ownership any
more than the commonwealth law does. The third point
is that the energy market is a national market and
therefore national competition law is more appropriate
to applying and maintaining competition in this market.
The fourth point is that quantitative cross-ownership
rules may be inappropriate because many factors apart
from ownership impact on competition. The
competition test applied by the commonwealth law
promotes a more efficient market than the blunt
restrictions on ownership. The fifth point is that the
Victorian law only applies to transmission, distribution
and generation and does not cover the retail sector,
whereas the commonwealth law is not specific to any
sector but rather focuses on the key issue, which is
competition in the market. Finally, in practice the
Victorian provisions have not operated since 2000 and
are redundant. The commonwealth law has applied to
assess vertical integrations in both the electricity and
gas sectors.
Mr BARBER (Northern Metropolitan) — I am
unmoved by the minister’s answer.
Committee divided on clause:
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Clause agreed to.
Clauses 4 to 28 agreed to.
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Reported to house without amendment.
Report adopted.
Third reading
Motion agreed to.
Read third time.

STATUTE LAW AMENDMENT
(DIRECTORS’ LIABILITY) BILL 2012
Second reading
Debate resumed from 21 February; motion of
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations).
Ms TIERNEY (Western Victoria) — I rise to speak
on the Statute Law Amendment (Directors’ Liability)
Bill 2012. This bill amends directors liability provisions
in 18 different acts. Specifically the bill implements a
Council of Australian Governments (COAG)
agreement that reforms and harmonises the law on
criminal liability for company directors. The bill does
not actually change the underlying offences or
penalties, but it changes the circumstances in which
personal liability may be imposed by inserting new
model provisions that are supposed to bring consistency
across Australia. Opposition members in the lower
house indicated that Labor does not oppose the bill, but
I will raise some of Labor’s concerns later in my
contribution.
The genesis of this bill goes back as far as 2006. The
previous government was at the COAG table at the
time. The commonwealth Corporations and Markets
Advisory Committee released a report that concluded
that the approach at the time to impose personal
criminal liability on company directors lacked
coherence and consistency. The central concern was
that personal criminal liability had a blanket approach
that did not properly distinguish between the liability of
a corporation and the liability of an individual director.
In other words, directors could often be liable for a
corporation’s offence automatically, even when that
seemed inappropriate.
Following on from that report, at a COAG meeting the
state governments agreed to what was called the
national partnership agreement to deliver a seamless
national economy 2008. The broad principles adopted
as part of that agreement were that directors should
only be liable for a corporation where the director was
able to influence the conduct of the corporation when
necessary to promote compliance with legislation or
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where justified by public policy. More specific
guidelines were then developed by a COAG working
group, and we have this bill before us today as a result
of that working group and those guidelines.
As I previously mentioned, this bill amends 18 acts that
currently impose personal criminal liability on a
director or manager for offences by a corporate body.
The bill does not amend the underlying offences
committed by a body corporate or the penalty
provisions. In the changing circumstances where
liability can be imposed, the bill uses model provisions
that set out different types of liability, which I will go to
briefly in a moment. Those model provisions are
supposed to bring the consistency that is sought by
COAG.
In a number of specific acts directors liability
provisions are replaced with accessorial liability only.
Those changes occur in the Broiler Chicken Industry
Act 1978, the Business Franchise (Petroleum Products)
Act 1979, the Disability Act 2006, the ANZAC Day
Act 1958, the Electoral Act 2002, the Shop Trading
Reform Act 1996, the Congestion Levy Act 2005 and
the Payroll Tax Act 2007. Acts where the directors
liability provision is replaced with a model directors
liability provision or a combination of liability
provisions include the Agricultural and Veterinary
Chemicals (Control of Use) Act 1992, the Dairy Act
2000, the Food Act 1984, the Liquor Control Reform
Act 1998, the Livestock Disease Control Act 1994, the
Local Government Act 1989, the Surveillance Devices
Act 1999, the Taxation Administration Act 1997, the
Duties Act 2000 and the Unclaimed Money Act 2008.
That is a total of 18 acts.
The four different types of liability that are spelt out in
the bill essentially go to four different areas. The first is
the failure to exercise due diligence. This is a liability
that arises out of a director’s failure to exercise due
diligence to prevent an offence by a corporation. There
are a range of relevant factors that are set out to assess
whether the director has failed to exercise due
diligence.
Firstly, there is the matter of what the director ought to
have known about the offence and what steps they
reasonably could have taken.
Secondly, there is the failure to exercise due diligence
with evidential burden of proof, and this liability also
arises out of the director’s failure to exercise due
diligence to prevent an offence by the corporation. It
places an evidential burden of proof on the director,
which means that where a body corporate commits an
offence, the burden is on the director to show that they
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exercised due diligence to try to prevent it. Once the
director raises evidence that suggests a reasonable
possibility that they exercised due diligence, the burden
shifts to the prosecution to prove a lack of due diligence
beyond reasonable doubt. If the director cannot present
such evidence, he or she is deemed to be guilty.
Thirdly, there is the failure to exercise due diligence
with a legal burden of proof, and this is a reverse onus
provision. It means that when the body corporate
commits an offence, the director is presumed liable
unless he or she can prove that they exercised due
diligence to prevent the offence. The accessorial
liability also requires the prosecution to prove that the
director either authorised or was knowingly concerned
in the commission of the offence by the body corporate,
and such liability does not depend on whether the
corporation has in fact been prosecuted. However, any
defence available to the corporation is available to the
director.
Labor’s view on what is before us is that this bill has
been a long time coming. It had its genesis in 2006.
Labor governments at the COAG table were the engine
drivers in terms of the national reform agenda. We have
supported this sort of consistency across our state
borders to provide more clarity, consistency and
transparency in the way we govern our respective
organisations. We also think this is a bit of catch-up by
the government. The previous government was
certainly at the front of the queue when it came to these
sorts of reforms. This should have been in the
legislative reform pipeline of this government way
before March 2013.
However, having said that, we believe there has been
ample opportunity for this government to talk up these
issues over time, and it has failed to do so. That is
unlike Labor, which has addressed this very issue in its
own jobs plan. Page 52 of Victorian Labor’s Plan for
Jobs and Growth states:
The Australian Institute of Company Directors (AICD) has
identified the significant increase in the imposition of criminal
liability of company directors … in hundreds of statutes
across Australia.

We challenge the imposition of personal criminal
liability on a director in instances of compelling threats
to public health or safety that may result in death or
serious injury. Where directors have knowingly
authorised or recklessly permitted serious
contraventions the imposition of personal criminal
liability is appropriate. We say that a Labor government
will review the Victorian statute book with the
objective of assessing all instances of criminal director
liability and ascertaining whether such a liability
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satisfies the public interest. We also say on a separate
but related issue that, where appropriate, Labor will
commit to harmonising the model rules under the
Associations Incorporation Act 1981 with those used
by the Australian Institute of Company Directors.
I also want to make note of three other things. It is
important to note that the bill does not amend the
Occupational Health and Safety Act 2004 or the
Environment Protection Act 1970 — and rightly so,
given that COAG did not seek changes to these on
public policy grounds. Criminal offences under the
occupational health and safety laws are extremely
serious, and we would argue that a compelling case is
needed for any amendment. Naturally any changes to
directors liability for offences under these acts would be
heavily scrutinised by Labor.
In terms of the model provisions being non-binding, the
fact that this government has stated that it intends — it
uses the word ‘intends’ — to use the model provisions
in future legislation which imposes directors liability
shows that there is nothing in the bill that requires the
government to do so, and it begs the question of
whether the government is fully committed to the
COAG principles that have been worked on for some
seven years. If it does not use the model provisions in
the future, the states will end up having the same
patchwork of provisions that necessitated the original
COAG agreement.
The other issue that has been raised by most of the
Labor speakers in the Assembly is how the bill relates
to the ANZAC Day Act. We find it quite bewildering
that currently businesses, mostly cinemas and
entertainment venues, can open on the morning of
Anzac Day without permission and seem to get away
with it and will be able to get away with it even more
under this bill. We argue that this bill offers a lower
standard than that which currently exists. It is odd that
the government has prioritised this as part of its reform
of corporate law. We hope that government speakers
will explain why they think that the present law is
unduly harsh on those who breach the ANZAC Day
Act and further explain how they are satisfied that this
will not increase the likelihood of businesses operating
in an inappropriate and disrespectful manner on such an
important day.
Whilst we have some concerns on the edges overall,
this bill is non-controversial and straightforward, and it
provides greater clarity and consistency throughout the
nation. We are pleased that the government finally has
its act together in having this piece of legislation before
the house today.
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Mr BARBER (Northern Metropolitan) — I am still
not sure what the Labor Party’s overall policy position
on this topic is. There are some areas of directors
liability where it wants the law to be strengthened, but
in terms of the set of laws before us today directors
liability has, in general, been weakened. I am pretty
sure that that is exactly what the Liberal Party intended
when it brought this legislation forward. It is true to say
that this bill will in some way standardise the types of
liability that directors of bodies corporate face across
Australia, but because all the bits of laws they have to
comply with are different in every state, it is not
possible to simply produce federal legislation that
makes it consistent. While there may be consistency in
the scheme of provisions, by necessity it has to be
different in every state.
We are talking about responsibility for corporate
entities and the directors who run them under a long list
of acts: the ANZAC Day Act 1958, the Dairy Act 2000,
the Electoral Act 2002, the Food Act 1984, the Liquor
Control Reform Act 1998, the Livestock Disease
Control Act 1994, the Local Government Act 1989, the
Shop Trading Reform Act 1996, the Surveillance
Devices Act 1999, the Taxation Administration Act
1987, the Unclaimed Money Act 2008, the Broiler
Chicken Industry Act 1978, the Business Franchise
(Petroleum Products) Act 1979, the Congestion Levy
Act 2005, the Disability Act 2006, the Duties Act 2000,
the Payroll Tax Act 2007 and, last but not least, the
Interpretation of Legislation Act 1984 itself, although I
do not think that has anything to do with the directors
and their duties.
Those areas of law cover public confidence in the
electoral system, food safety, the supply of drugs such
as alcohol, the use of chemicals, the payment of taxes,
livestock diseases and so forth, and I guarantee that if
something went wrong tomorrow with a provision of
those acts as they relate to public safety, public
wellbeing and broader public policies, the general
public would be screaming for tougher regulation, more
oversight and more responsibility for directors to be
held accountable. Certainly during the global financial
crisis people were asking for greater director
responsibility on a global level in relation to the entire
financial system itself, yet here tonight the intention
seems to be to weaken it across the board over a
number of bits of legislation. If the public has never
heard of it, that means everything is going okay, but if
the public does hear about it, that means something has
gone dreadfully wrong.
Labor, of course, with its particular concerns, is worried
about some provisions of some acts, and it flagged as a
matter of policy that it wants to strengthen provisions in
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those areas. However, across the board we are seeing a
weakening of the provisions. Let me just explain that.
We have the type 1, type 2 and type 3 provisions.
Under type 3 if a body corporate commits an offence
against a provision of an act, an officer of the body
corporate also commits an offence against the
provision, and the officer bears a legal burden to
establish a defence of due diligence. The provision
requires the prosecution to prove that a body corporate
committed an offence, and if that is the case, then an
officer is also deemed to have committed the offence
and it is up to the officer to prove that they exercised
due diligence to get off the charge.
Type 2 provisions provide that if a body corporate
commits an offence against a specified provision, an
officer of the body corporate also commits an offence
against the provision. The officer bears an evidential
burden in relation to a defence of due diligence. That
first requires the prosecution to prove that the body
corporate committed an offence, and if that is
established, then an officer has to present or point to
evidence that suggests a reasonable possibility that the
accused exercised due diligence.
In the case of type 1, if a body corporate commits an
offence against a specified provision, an officer of the
body corporate also commits the offence. This requires
the prosecution to prove that the body corporate
committed the offence. The prosecution is then required
to prove beyond reasonable doubt that the accused
failed to exercise due diligence. In other words, type 3
provisions would be the hardest for the director of the
body corporate to defend themselves from, whereas
type 1 would be the easiest, the corollary being that for
type 1 provisions there is much more pressure on the
prosecution to prove that the director did the wrong
thing.
I have my own view, and that is that proving offences
against corporations as legal entities might bring some
satisfaction to some people, but it is the directors who
run those corporations who actually need to be held
responsible, otherwise we are going to have a whole
series of corporations rising and falling and directors
continuing on their merry way, setting up new
corporations and continuing with business as usual.
However, as we go through each of the acts I see as a
general pattern a downgrading of the responsibilities of
directors. I do not see an instance, and I would be
happy for a government member to point one out to me,
where the direction goes the other way — that is, where
directors are more likely to be held responsible for the
acts their corporation commits. It is an odd thing
because most governments, particularly Labor and
Liberal governments, seem to think that it is all about
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deregulation. They try to remove all the specific
standards from legislation, which could be on food
safety, livestock disease or occupational health and
safety, and they try to create more objective-based
laws — that is, based on the achievement of objectives
rather than strict standards — to govern those things.
If I were a director, I would want to know that my
company was complying with the law. The type of
question I would be asking is, ‘Are we complying with
the law?’, because to ask that type of question — to
take reasonable steps to assure myself that the company
is complying with the law — I would see as my due
diligence. Being a local councillor I have been in a
situation where we were involved in many diverse
services that affect the community, including child-care
centres, swimming pools, construction, roads,
footpaths — you name it. It was my due diligence to
ask those questions, to keep asking them and to collect
my own evidence until we were sure that we were
complying with the law. All we are seeing now is a
trend where we are deregulating specific requirements
of performance and making it all about objectives and
general risk management yet at the same time also
reducing the burden of proof on directors to show that
they complied with the law. It is making it easier to
achieve tokenistic compliance and making it less
likely — through both trends — that directors will be
found not to have exercised due diligence.
As I said, whenever problems arise or disaster strikes,
the first question the public asks is: are the directors of
that company being held personally accountable? The
second question they ask is: why did the government
not regulate them a bit more toughly? These provisions,
in the name of some kind of national consistency, are in
fact a weakening of directors responsibilities in
situations where the relationship of their liability under
the Corporations Act 2001 and their own personal
liability is already somewhat strained.
Mr O’BRIEN (Western Victoria) — It is with
pleasure that I rise to make a contribution to the debate
on the Statute Law Amendment (Directors’ Liability)
Bill 2012. I will endeavour to keep my contribution
brief. The contributions from the previous two speakers
showed up the different philosophical approach which
underpins the attitudes of the parties on this bill. The
lead speaker for the opposition said the Labor Party was
generally supportive of the bill, but she tried to cite
instances where there was not enough regulation,
notwithstanding the bill being a reform established by
the Council of Australian Governments.
A particular example cited by Ms Tierney in her
contribution was the ANZAC Day Act 1958. She
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attempted to claim that the government is somehow
relaxing the existing compliance obligations in relation
to the Anzac Day commemorations. Ms Tierney
showed a misunderstanding of the distinction between a
corporate liability and a directors liability, in that there
is nothing in the bill that will weaken the offences and
penalties liable to a corporation in relation to trading on
the morning of Anzac Day. The bill will alter the
directors liability, which takes me to the contribution
from Mr Barber.
Mr Barber suggested that there should be more due
diligence and that the bill should increase the
circumstances under which directors will be held to
have more strict liability. He failed to recognise one of
the key philosophical differences between our side of
politics and those on the left, which is that we are about,
where appropriate, reducing red tape, giving
productivity incentives back to company directors of
large and small companies and ensuring that the voices
of company directors are listened to. Company
directors will be pleased with the clear statement from
the Greens that they are concerned that this bill will
somehow result in phoenix companies arising. There is
already a plethora of phoenix company legislation.
The Australian Institute of Company Directors has
made a submission to the government seeking that there
be greater deregulation of the role of directors. In a
public submission dated 10 October 2012 the
organisation stated:
We are of the view that a regulatory regime which allows
directors to be criminally liable outside circumstances where
they are accessories or they have knowingly authorised or
recklessly permitted a contravention, fosters an approach to
business which is overly risk averse and which stifles
productivity.
A survey of the director community conducted in late 2010
by the Australian Institute of Company Directors found:
the current plethora of laws involving director liability is
having a negative effect on board recruitment and
retention.

Although he has a strong background working in
councils — and I have not been through his member’s
interest statement — I do not believe Mr Barber
professes to have great experience of company boards
in Australia. Mr Mayne has some interest in those
matters, but we will leave his contribution for others to
comment on. Having experience in councils is very
different to running a company, particularly in terms of
the relationship between risk, decisions and ultimately
productivity. The submission by the Australian Institute
of Company Directors also says:
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concerns about director liability are having a negative
effect on board decision making; and
the compliance burden is hampering directors when it
comes to carrying out their primary role of delivering
shareholder value and protection, because of concerns
about the risk of personal liability.

This bill is but a small step in the right direction of
freeing up red tape and removing liability, where
appropriate.
As summarised by the second-reading speech, the bill
does that by, firstly, synthesising and categorising
directors liability across the 18 acts and by setting out
the three categories of director liability provisions, or
DLPs as they are called. The bill also creates a template
for accessorial liability provisions. Type 1 DLP is
where an officer failed to exercise due diligence to
prevent the offending conduct by the body corporate.
Type 2 DLP is where an officer is deemed liable for the
commission of the offence by the body corporate unless
the officer can point to evidence that suggests a
reasonable possibility that he or she exercised due
diligence to prevent the offending conduct by the body
corporate. Type 3 DLP is where an officer of the body
corporate is deemed liable for the commission of the
offence by the body corporate unless the individual can
prove that he or she exercised due diligence to prevent
the offending conduct.
The bill seeks to shift a number of those offences across
the 18 acts from type 3 directors liability to type 1
directors liability or to accessorial liability. The bill
does not do so — to respond further to Mr Barber’s
contribution — in the important areas where the
liability relates to the health or welfare of the
community or is necessary to protect public revenue.
In the time available I will briefly outline, because I
know other members want to speak, the example of the
Dairy Act 2000, which contains a number of offences.
The bill will preserve the existing type 3 DLPs for the
worst DLP offences. I should say that in Western
Victoria Region I succeeded a member of the
Democratic Labor Party, which can also be shortened
to DLP. I am not saying he was a bad type of DLP. I
have met him and had dinner with him, and he is a
lovely man. I know the ALP does not really like any
type of DLPs, but Mr Kavanagh was certainly not the
worst type of DLP.
The bill will remove type 3 DLPs for other offences in
the Dairy Act, except for health and safety offences.
That will therefore free up red tape. It is only a small
step. At a United Dairy Farmers of Victoria (UDV)
function held today a life member of the UDV said to
me, ‘We can’t necessarily do much about increased
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milk prices, but what we are seeking is to keep the cost
of business down, and in so doing we would like to
have all the little steps that government put upon us
gradually unwound’. With this bill we have unwound
some steps, and with those comments I commend the
bill to the house.
Motion agreed to.
Read second time.
Committed.
Committee
Clause 1
Mr BARBER (Northern Metropolitan) — My
question for the minister is: what public consultation
has the government carried out in relation to the
proposed provisions in this bill?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I thank
Mr Barber for his question. The government undertook
broad consultation in the development of the bill.
Consultation occurred with stakeholders who had an
overall interest in the reform of directors liability
provisions, including the Council of Australian
Governments (COAG) and other jurisdictions, the
Australian Institute of Company Directors, the Law
Institute of Victoria and the Victorian Bar. The
government has also consulted with other stakeholders
who might have an interest in the amendments to the
directors liability arrangements in a specific act. These
included specific statutory and enforcement agencies,
as well as external stakeholders.
Mr BARBER (Northern Metropolitan) — My
question for the minister is: in relation to the various
provisions covered by this bill — that is, provisions
under the Food Act 1984, the Liquor Control Reform
Act 1998, the Electoral Act 2002, the Dairy Act 2000
and so forth — does the government have any statistics
it can provide as to the number of successful
prosecutions of directors that have occurred under these
various acts in recent years?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I thank
Mr Barber for his question. The advice I have from the
advisers is that other than the Food Act 1984 the
government is not aware of any prosecutions of
directors under the existing provisions, although I
understand that the research was not extensive. That is
the advice that I have been given.
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Mr BARBER (Northern Metropolitan) — I do not
want to take the minister through every single clause of
the bill and ask about every single area of regulation,
how many corporations have been prosecuted and in
those instances how many directors have been
prosecuted, so I will just give one example. If we were
to go through this bill clause by clause, one of the
provisions we would find relates to section 8 of the
Food Act 1984, which refers to ‘knowingly handling
food in an unsafe manner’. Before this bill changes
directors responsibility, due diligence and burden of
proof in relation to that one aspect I would be more
comfortable if we knew in how many instances
directors have been found liable for the actions of their
companies after knowingly handling food in an unsafe
manner.
If on the way to their board meetings the directors of a
company were to walk through the back of a kitchen
and every single time see cooks dropping food on the
floor and picking it up, staff sneezing onto prepackaged food or cockroaches running around the
kitchen, I am pretty sure that they should be found
liable. But, as I said, if we go across dozens and dozens
of provisions, in general terms we are weakening those
provisions — that is, we are making it harder to find a
director responsible for the actions of their corporation.
I understand that this went to COAG and that the usual
suspects got to have their say, but I do not believe there
has been any kind of discussion paper or research brief
put together that has presented the case for directors
liability being further removed in relation to the
amendments to the provisions of these acts. If the
minister can point me to such a discussion paper or
body of work that has been made publicly available and
on which a broader group of stakeholders has had a say,
then I would be keen to learn more about it.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I will answer
Mr Barber’s question in two parts. The first part relates
to two issues that he raised under the Food Act 1984.
The advice I have is that we have not changed section 8
of the Food Act 1984. The government has not changed
the burden of proof for most of the offences under the
Food Act 1984; a type 3 reverse onus provision
continues to apply. The advice is that the government
has maintained a strong position in relation to food
health and safety, under both the Food Act 1984 and
also the Dairy Act 2000. I am further advised that the
Department of Justice released a stakeholder discussion
paper in September 2012 to a number of external
stakeholders.
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As I said, overall the bill does not change the high
standards that are expected of corporations and their
directors and managers in complying with the various
requirements of the acts being amended. This reform is
not about reducing the incentive for directors and
managers to do the right thing; it is about ensuring the
incentives for doing the right thing are appropriately
targeted based on the regulatory scheme and the
offence.
The COAG document entitled Personal Liability for
Corporate Fault — Guidelines for Applying the COAG
Principles states in part at section 4.1, paragraph (6),
that:
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outlined the purpose of this bill and even suggested we
would not get enough good directors if we made it too
hard on directors. I believe the public is with the Greens
on this one — that is, it would expect an extremely high
standard to be imposed on directors in return for the
privilege of operating a limited liability corporation
when that operates in an industry that is critically
important to human wellbeing. For that reason and
without any further ado we will dispense with the
committee stage and vote against the bill on the third
reading.
Clause agreed to; clauses 2 to 58 agreed to.
Reported to house without amendment.

… imposing a type 2 or type 3 provision does not increase the
substantive standard of behaviour expected of directors.
Rather, the type of provision affects the procedural
requirements that apply when enforcement action is taken
because the relevant substantive standard has not been met.
As such, type 2 and type 3 provisions should not be applied
merely as an attempt to indirectly increase (or to be seen to
increase) the standard of behaviour expected of directors.

Directors and managers are still capable of being held
individually accountable for offences for bodies
corporate through specific accessorial liability
provisions, general accessorial liability provisions or
through type 1 directors liability provisions.
Consideration has also been given to other measures or
sanctions that apply and that are equally effective in
relation to directors under a particular act without the
need for imposing criminal liability in all
circumstances.
Mr BARBER (Northern Metropolitan) — I thank
the minister for his answer. I do not disagree with his
logic and I understand what he is saying: the Food Act
is the Food Act and we are expected to comply with it.
If you do not think the Food Act is strong enough, then
toughen up the Food Act, but do not necessarily try to
make directors more liable than they already are. Hence
my question as to how many successful prosecutions
for liability of directors there had been across this set of
laws. We do not have that information in front of us. It
is the exemplary nature of prosecuting directors for
their bad behaviour that is important, not necessarily
how tough the law is. Directors need to understand
from seeing the cautionary tales of others that there are
high expectations on them, and it is that that protects us,
not necessarily toughening up the underlying laws and
provisions across all these areas.
Unfortunately it was Mr O’Brien’s contribution that
finally convinced me, because he said it was all about
productivity; he said the Australian Institute of
Company Directors really loved this measure. He never
mentioned personal responsibility once. He clearly

Report adopted.
Third reading
The PRESIDENT — Order! The question is:
That the bill be now read a third time and do pass.

House divided on question:
Ayes, 37
Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Darveniza, Ms
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Eideh, Mr
Elasmar, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr

Lenders, Mr
Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr (Teller)
Rich-Phillips, Mr
Scheffer, Mr (Teller)
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Noes, 3
Barber, Mr
Hartland, Ms (Teller)

Pennicuik, Ms (Teller)

Question agreed to.
Read third time.

ADJOURNMENT
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I move:
That the house do now adjourn.

ADJOURNMENT
Tuesday, 5 March 2013

COUNCIL

Victorian Honour Roll of Women: website
Mr LENDERS (Southern Metropolitan) — I raise a
matter for the attention of the Minister for Women’s
Affairs, Mary Wooldridge. Today I had the great
privilege of attending the funeral of Joan Child, one of
those almost legendary figures, who died peacefully in
her bed at the age of 91 years, surrounded by family
and friends. I had the privilege of being at her funeral
ceremony at Monash religious centre today, as did the
Governor-General, the Prime Minister, Joan Child’s
son Peter, Senator Robert Ray, Koula Alexiadis and a
number of people who had known her or knew of her
heritage and who spoke eloquently about her as a
pathfinder.
Joan Child was the first Labor woman ever elected to
the House of Representatives. She ran for the electorate
of Henty eight times, five times successfully, and her
story is an amazing one. At the age of 43 years she
became a widow. As she had five young sons, she lived
off a widow’s pension, did part-time work, brought up
her sons, got involved in the political process, ended up
winning a seat in the federal Parliament and became a
mentor to a generation of Labor people, both men and
women.
I had the privilege of knowing Joan Child as someone
who gave me advice — and when she gave you advice,
you certainly listened. She was someone you looked to
as a person who never lost her sense of humour or her
sense of who she was, what she wanted to do in the
world and how she brought people forward. She was
always someone who never let things get to her or who
became pretentious — a truly amazing human being.
Her son Peter, with his four brothers behind him, gave
her eulogy today, painting a picture of the life of an
amazing Australian. The Prime Minister spoke in
eloquent terms of this amazing Australian. Senator
Robert Ray also spoke about her life and the
contribution she made in ways that made everybody in
the Monash religious centre feel proud.
With respect to you and the house, President, I did not
wear the badge I was given at the religious centre into
the chamber today. It is unusual at a funeral service to
have a badge that says, ‘Vote 1 Joan Child, Henty’. I
thought it would have been inappropriate to wear it
here, but it was most appropriate at her funeral today,
because the Labor Party was part of her life, her sons
were part of her life and she was a model to so many
people who were there.
To be technical, I seek action from the Minister for
Women’s Affairs. If one visits the Department of
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Human Services website and tries to access the
2001–12 List of Honour Roll of Women
Inductees — on which Joan Child is registered as a
legend — in order to read the extracts of what she
achieved one needs a password. The action I seek
from the Minister for Women’s Affairs is to remove
the requirement of entering a password. The action I
seek from the chamber is to recognise this pioneer,
to see her for the great Australian she was and to
acknowledge her great achievements. In a way it is
hard to offer condolences to her family, because a
lifetime of 91 years is a life well led, but I also
acknowledge to the family that we, as Victorians
and members of the Labor Party, have been
privileged to share in the life of their mother. If you
could replicate Joan Child, this world would be a
much better place.

Lynbrook: wetlands management
Mrs PEULICH (South Eastern Metropolitan) — I
raise a matter for the attention of the Minister for
Water. It relates to issues I had the opportunity of
witnessing firsthand in Lynbrook on Clean Up
Australia Day this weekend. It concerns the wetlands in
Banjo Paterson Park and the waterway that runs behind
the railway line, which are on land owned by
Melbourne Water; I understand that the council
maintains the land around the waterway and the
reserve. The wetlands were established in 1995 as part
of a VicUrban development whereby stormwater runoff from the roofs and streets was filtered through
gravel and channelled to an artificial lake, which is the
centrepiece of the estate.
During the drought this was not much of an issue, but
with the increase in rainfall the vegetation has grown
substantially. In some ways the wetlands work
effectively as a filtration system, capturing the litter that
surges through the stormwater drain. It is disturbing to
see the amount of litter there. Those of us involved in
Clean Up Australia Day are always dismayed at the
volume of litter that is disposed of either deliberately or
carelessly by members of the community, being a
blight on the landscape as well as the waterways.
Melbourne Water and the City of Casey have been in
negotiation with local residents, including Lynbrook
Residents Association, about setting up some
machinery to address the need to improve the wetlands,
to facilitate the regular removal of rubbish and perhaps
to do some beautification — maybe installing some
educational displays and boardwalks to make it all a bit
more manageable. At the moment it is difficult and
quite dangerous to go in and remove litter.
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I am asking the minister to consider what advice he can
give the Lynbrook Residents Association and others
and what machinery, what mechanism, we could set up
to turn the wetlands and waterway into a much more
aesthetically pleasing part of what is a beautiful park
enjoyed by families of the local community. They
would appreciate some advances being made. They are
active. They are not takers; they are givers. They put an
enormous amount of work and effort into various
community activities, as they did on Clean Up Australia
Day. I commend all of them, and in particular Scott
Watson and his family. If the minister could do
something to assist them in addressing this local issue, I
would be most appreciative.

Essendon North Primary School: toilet block
Ms HARTLAND (Western Metropolitan) — My
adjournment matter is for the Minister for Education,
the Honourable Martin Dixon. Essendon North Primary
School, located in my electorate of Western
Metropolitan Region, is in desperate need of an upgrade
and refurbishment of its aged toilets. These 1950s
toilets are deteriorating. Their tiles, walls and partitions
have been breaking. There is a lack of ventilation and
there are unclean surfaces, and a strong odour emanates
from the male toilets. The toilets also have asbestosrelated material, which given the deteriorating state is a
potential health and safety risk to the children.
The school has growing enrolment levels, and it has
been able to secure funding in the order of $8.5 million
over recent years to upgrade office buildings, but when
it comes to the humble toilet block no funding has been
forthcoming. The school needs approximately $92 500
to get the job done, including asbestos removal, and it
can be done in stages. It has been seeking this funding
for five years now, and during this time the children
have had to endure some pretty shabby conditions, with
some choosing to hold on where possible until they get
home after school rather than use the school toilets.
Toilets may not be the showiest pieces in the
government’s infrastructure upgrade program — they
are not glamorous, at any rate — but they are an
essential service, and the state of the toilets at Essendon
North Primary School is causing students and families
to be concerned. In fact it has been the grandparents of
some of the children who have contacted me over this
matter.
The action I seek from the minister is that he consider
providing funding to Essendon North Primary School
so it can provide respectable toilet facilities for the
children.
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Apollo Bay P–12 College: redevelopment
Ms TIERNEY (Western Victoria) — My
adjournment matter tonight is for the Minister for
Education. It is in relation to an election commitment
made to the Apollo Bay community, specifically to the
Apollo Bay P–12 College. The minister would be
aware that it was almost three years ago that the
member for Polwarth in the Assembly, Terry Mulder,
was given the go-ahead by the then coalition opposition
to make an election commitment to fund the
redevelopment of Apollo Bay P–12 College. There had
been controversy about that college for some years, and
both major parties stumped up election commitments
for the redevelopment. However, the coalition initially
offered only $7 million; the Brumby Labor government
committed to a more realistic figure of $10 million for
the project. Getting closer to the election, Mr Mulder
appropriately upped the coalition’s promise to
$10 million.
As the funding amounts were then the same,
Mr Mulder asserted that the only difference between
the two commitments was that a coalition government
would start work on the Apollo Bay P–12
redevelopment in 2012 or 2013. At the time the Colac
Herald directly quoted Mr Mulder as saying, ‘I will
start at Apollo Bay in 2012 to 2013’. It does not get
much clearer than that.
It is well known by the students, teachers and
community of Apollo Bay P–12 College that the
coalition government did not fund the redevelopment in
2012. This leaves the 2013 budget for the Baillieu
government to come good on Mr Mulder’s promise.
The principal of Apollo Bay P–12 College, Graeme
Holmes, was recently reported by the Colac Herald as
stating that the school community is looking forward to
learning if the long-awaited school upgrade will go
ahead. Mr Holmes also stated that although the school
had a maintenance list, he would prefer it if the
government delivered on its promise to fund new
school buildings. He is quoted as saying:
We’ll want the money spent on a new school rather than
spending it on maintenance on the dilapidated old building.

I urge the minister to fulfil the election commitment
made by the member for Polwarth, Terry Mulder, and
commit the promised $10 million for the Apollo Bay
P–12 College redevelopment in the 2013 state budget.

Planning: city of Port Phillip
Mrs COOTE (Southern Metropolitan) — My
adjournment matter this evening is for the Minister for
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Planning, Matthew Guy. I congratulate the minister on
his announcement today of the sweeping reforms to the
residential planning zones. It was extremely pleasing to
hear about the new neighbourhood residential zones
and the residential growth zones. As the minister
explained, it is the first time that these types of reforms
have happened in this state in 15 years. Local councils
will be particularly interested in the clarity in planning
that the reforms will give them.
I understand there are some key features to the
neighbourhood residential zones, which include
implementing local neighbourhood character policy to
provide increased weight to local planning policy,
limiting increased residential development through lot
size restrictions and providing an 8-metre mandatory
height limit. A lot of these issues will be particularly
relevant in Southern Metropolitan Region, because
planning under the former government was a dog’s
breakfast and caused major problems. When the
member for Essendon in the other place, Justin
Madden, was the Minister for Planning almost every
question to my electorate office was about planning. It
was confusing and people had no idea about it. Before
Mr Madden we had Mr Thwaites as planning minister
and before that Ms Delahunty, so no wonder the whole
thing was a mess.
I understand the coalition government intends to work
with local councils between March and May this year
to further develop implementation procedures and
criteria, which is particularly pleasing. I know councils
will really welcome it, particularly Port Phillip Council
in my electorate. We have a lot of planning tension. It is
a very attractive area and there are a lot of problems,
particularly on the foreshore. I know that the council
will be interested in this measure. The action I seek is
for the minister to make certain that the city of Port
Phillip is a priority in these discussions and that he
meets with the council as a matter of urgency.

Western Highway: Beaufort bypass
Ms PULFORD (Western Victoria) — The matter I
wish to raise in the adjournment debate this evening is
for the attention of the Minister for Roads, Mr Mulder.
In addressing this matter the minister may need to have
some discussions with the Minister for Planning,
Matthew Guy, because it is one of those issues that
intersects both portfolios. I seek the indulgence of the
President in directing the matter to a couple of
ministers.
The matter relates to a significant road project, the
duplication of Western Highway, and I believe that in
the first instance Mr Mulder is the responsible minister.
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Western Highway is to be duplicated progressively
between Ballarat and Stawell from what is mostly a
two-lane highway to a four-lane highway as part of the
Nation Building program. Some questions have been
aired in media reports about the Victorian government’s
capacity or willingness to contribute the funding
according to the timetable originally envisaged.
This is an important project. It is a critical part of the
Victorian road network, and it is certainly a road that I
spend a lot of time on. The matter specifically relates to
the impact of this project on the town of Beaufort.
People in the towns of Beaufort and Ararat are
interested to know how the project will take shape and
how the bypasses that will be part of the duplication
will impact on their communities. Specifically in
relation to Beaufort, the town is around 45 kilometres
west of Ballarat and is home to 1500 people. The local
community is concerned to have issues around
uncertainty resolved sooner rather than later. I am told
that this is a real impediment to investment in and to
confidence about the future of the town. The Pyrenees
Shire Council advises me that in its discussions with
businesses in Beaufort there is a lack of strategic
planning for a bypass because no decision has been
made on the alignment route, no indication has been
provided on the project time frame and there will be
quite a lag between the announcement and the
conclusion of the construction of a bypass.
The most important factor for the township of Beaufort
and for those living in and around this community is to
have some certainty around this project. I ask the
minister to make a decision as soon as possible on the
bypass alignment path so that the community can have
some certainty.

Planning: Maribyrnong development
Mr FINN (Western Metropolitan) — My
adjournment matter is for the Minister for Planning, the
Honourable Matthew Guy. I begin by thanking the
minister for the interest and the support he has given to
the western suburbs of Melbourne since becoming a
minister a little over two years ago. It is very much
appreciated, particularly when we consider the previous
11 years of neglect experienced by the west of
Melbourne. This matter is the direct result of a meeting
I conducted last week with the mayor and the CEO of
the City of Maribyrnong, and it concerns the
Maribyrnong defence force site development — and I
hope Mr Tee is listening to this because it is something
that may interest him.
To give a little bit of history of the area that I am talking
about, the decision to develop the former defence site
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for a new housing estate and some office buildings was
announced by the previous government on 9 April
2009. The site is a 128-hectare site situated in the
suburb of Maribyrnong. It borders the Maribyrnong
River to the north, east and west and Cordite Avenue to
the south. The site has previously been used for defence
department activities, but it has been substantially
vacant for approximately 10 years.

I have been made aware of the land tax assessments of
Mr Peter Manousos, who was charged $2317.50 land
tax for 2011 and 2012. He was then charged $3811 for
2013. Mr Manousos’s total land-holdings have
increased by 27.2 per cent, while the amount of tax he
pays has risen by 64.4 per cent. I will provide land tax
assessment notices to the minister for the relevant
periods.

It is proposed to develop the site for approximately
2000 to 3000 dwellings and significant office
developments employing 2000 to 3000 workers. The
site contains approximately 400 buildings used by the
defence industries, and many of these will be
incorporated into the final design and layout. Those of
us who live locally and the Maribyrnong City Council
are hoping that this matter will be finalised within the
next two to three years, but we are waiting on the
federal government to come through with the promised
money to clean up the land, which members can
imagine is heavily — —

Increases in land tax assessments of more than 50 per
cent in any one year are a matter which the Treasurer
was very vocal about while in opposition. In the other
place on 31 March 2009 the now Treasurer called for
the re-examination of the reintroduction of a 50 per cent
cap on land tax bills, and I quote:

Mr Ondarchie interjected.
Mr FINN — We are waiting on the feds yet again.
Mrs Coote — It is not in the west of Sydney.
Mr FINN — That is right, Mrs Coote; it is not in the
west of Sydney. That is probably why the federal
government has not shown any interest at all in
providing the money to decontaminate the site we are
talking about. The local federal member for
Maribyrnong, Bill Shorten, has been throwing his
weight around apparently. If grandstanding was an
Olympic sport, he would not be able to walk for gold
medals. However, there has been very little action.
It is almost four years since this project was put
forward, and I ask the minister to meet with the council
as a matter of urgency to develop a plan to bring
pressure on the federal government to provide the
money that has been promised for Melbourne’s west.

Land tax: assessments
Mr ELASMAR (Northern Metropolitan) — I wish
to raise a matter for the attention of the Treasurer. The
matter relates to land tax assessments where the
increase in the last year has been more than 50 per cent.
The action I seek is that the Treasurer investigates land
tax assessments where the increase between this year’s
assessment and the previous year’s assessment has been
more than 50 per cent, and as part of any investigation,
if there have been cases where there has been an error,
any overcharging should be waived.

The action I am seeking is for the government to re-examine
the reintroduction of the 50 per cent cap which it scrapped a
few years ago. The 50 per cent cap on land tax was a safety
net which ensured that the land tax bill would not increase by
more than 50 per cent in any one year. The rate was well
known so when businesses received their land tax assessment
they knew it would be 50 per cent and no greater.

Considering the Treasurer’s previously stated concern
for those experiencing increases in land tax of over
50 per cent in one year, I ask that Mr Manousos’s
assessment be subject to a fair evaluation and any error
fixed and that the minister reconsider the introduction
of a 50 per cent gap.

Hospitals: federal funding
Mr O’BRIEN (Western Victoria) — My
adjournment matter is for the Minister for Health, the
Honourable David Davis. I seek information from the
minister as to the ongoing funding of regional health
services and the implication of recent decisions
regarding federal health funding. I note that in October
2012 the commonwealth announced in its Mid-Year
Economic and Fiscal Outlook that it would be reducing
its commitment to hospital funding across Australia by
$1.6 billion. For Victoria this meant a reduction of
$475 million over four years from the previous federal
government budget commitment, including a reduction
of $107 million in the current financial year. I further
note that at a meeting on 9 November, all state health
ministers, including those from the Labor states,
condemned the federal government’s decision and
called for the funding to be reinstated. On 7 December
the payment from the commonwealth to the national
funding pool for Victorian hospitals was a reduction of
$15.3 million from the previous monthly payment. That
reduced payment was repeated in January and
February.
When the commonwealth reduced its monthly
payments hospitals had to immediately reduce their
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own budgets in line with the federal government’s
reduction. In my electorate of Western Victoria Region,
this affected health services including those in
Maryborough, Edenhope, Colac, Beaufort, Portland and
Heywood. I quote the CEO of the Maryborough
District Health Service from an article in the
Maryborough District Advertiser:
To actually try to accommodate such serious cuts to a budget
midway through the year is just so awkward.

In recent days the Prime Minister and the federal
Minister for Health have confirmed that the
$107 million in unjustified federal cuts to Victoria’s
health system have been abandoned. However, the
mystery is that the commonwealth government has said
it will bypass the state government in reinstating this
payment. We need information about how this payment
is going to be implemented. I particularly seek
information from the minister as to how health services
in western Victoria will recover funds from the missing
$368 million. I seek that information as a matter of
urgency.

Knox planning scheme: amendment
Mr TEE (Eastern Metropolitan) — My
adjournment matter is for the Minister for Planning and
it relates to the Knox planning scheme
amendment 49ER. This is an important amendment
because it seeks to protect significant vegetation at
Knox, which is an important part of environmental
protection in the city of Knox. This amendment went
through a planning process and a panel report, which
was delivered on 6 February 2012. The report
recommended that the planning scheme be supported
because of the protection it provides for native
vegetation and the way in which it deals with the
removal of native vegetation, as well as works,
buildings and all subdivisions.
This amendment is an important part of the Knox City
Council’s environmental protection. As I said, the
report was delivered in February 2012. The matter was
then provided to the Minister for Planning on
22 August 2012. That is some seven months ago, and in
fact is more than 130 business days ago. I note that the
minister’s ministerial direction 15 provides that the
minister sign off on amendments within 40 business
days. We are now more than three times overdue in
terms of the time limits that the minister set for himself,
on which he has failed to deliver.
My request to the minister is that he deal with this
matter now as a matter of urgency. There is no
explanation for this delay. There are concerns about the
environmental damage, which may be irreparable

553

because of the minister’s delay, and there are concerns
because of the uncertainty that this is creating in the
community. Landowners do not know what the status
of vegetation on their land is. I ask the minister to deal
with this as a matter of urgency. In view of the delay it
is also appropriate that he contact the council and
provide a personal explanation as to why he has taken
three times the time limit that he himself suggested was
appropriate.

Prevent Alcohol and Risk Related Trauma in
Youth program: funding
Ms MIKAKOS (Northern Metropolitan) — My
matter this evening is for the Minister for Community
Services. I wish to draw to the minister’s attention the
Prevent Alcohol and Risk Related Trauma in Youth
(PARTY) program, which is a trauma prevention
initiative aimed at senior school students and young
offenders. The program seeks to give young people a
snapshot of the possible traumatic consequences of
risk-taking behaviour and involves hospital tours at
either the Royal Melbourne Hospital or the Alfred
hospital. During the program students or young
offenders visit the emergency, intensive care and
trauma units and hear from medical staff about the
impact of trauma and how alcohol and drugs can affect
their decision making, and see firsthand the
consequences of risky behaviour. Along with its
school-based program, the Alfred hospital runs the
young offenders aspect of the program. This is a pilot
program that commenced in April 2010, which offers a
pre-sentencing option where a magistrate may order a
young offender aged 18 to 25 to attend the program.
The PARTY program originated in Canada. A 10-year
longitudinal study of the Canadian program was
completed in 2002, and it showed very positive results.
The study showed that the program’s participants had a
much lower incidence of traumatic experiences than the
control group. Since its establishment the program has
been implemented around the world, and it operates at
both the Royal Perth Hospital and the Royal Brisbane
and Women’s Hospital.
Whilst there is only preliminary evaluation data on the
young offenders program here in Melbourne, the Royal
Perth Hospital recently conducted a study into the effect
of an injury awareness education program on the risktaking behaviours and injuries in juvenile offenders.
That study showed that young people who had
committed traffic or violence-related offences and
participated in this program changed their attitudes
about risk-taking and significantly reduced their
subsequent risk of injuries and of committing traffic or
violence-related offences.
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In 2010, the PARTY program received $425 000 in
funding over three years to expand its delivery, but this
funding is now coming to an end. This is an important
program. I urge the minister to follow her Western
Australian colleagues in supporting this program, and I
urge her to ensure that there will be funding to allow it
to continue with its objective of reducing traumatic
injury and death amongst our young people.

Responses
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I have a
written response to an adjournment matter raised by
Ms Pulford on 28 November 2012, and responses to
matters raised by Mr Leane and Ms Tierney on
5 February 2013.
There were 11 adjournment matters raised this evening.
I will refer Mr Lenders’s matter to the Minister for
Women’s Affairs, Mr Elasmar’s matter to the
Treasurer — I have his documents, and I will ensure
they are passed on to the Treasurer — Mrs Peulich’s
matter to the Minister for Water, Mr O’Brien’s matter
to the Minister for Health and Ms Hartland’s and
Ms Tierney’s matters to the Minister for Education.
Mr Tee, Mrs Coote and Mr Finn raised matters for the
Minister for Planning — I will refer those matters on.
Ms Pulford raised a matter for the Minister for Roads
and Ms Mikakos raised a matter for the Minister for
Community Services; I will refer those matters on.
The PRESIDENT — Order! The house stands
adjourned.
House adjourned 10.24 p.m.
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