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PAPERS

Thursday, 29 November 2012
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 9.34 a.m. and read the prayer.

PETITIONS
Following petition presented to house:

Higher education: TAFE funding
To the Legislative Council of Victoria:
The petition of certain citizens of the state of Victoria draws
to the attention of the house the state government’s plans to
cut hundreds of millions of dollars from TAFE funding. In
particular, we note:
1.

the TAFE Association has estimated up to 2000 jobs
could be lost as a result of these cuts;

2.

many courses will be dropped or scaled back and several
TAFE campuses face the possibility of closure; and

3.

with 49 000 full-time jobs already lost in this term of
government, skills training has never been more
important for Victorians.

The petitioners therefore request that the Legislative Council
urge the Baillieu state government to abandon the planned
funding cuts and guarantee no further cuts will be made.

By Mr LEANE (Eastern Metropolitan)
(494 signatures).
Laid on table.

SUPREME COURT OF VICTORIA
Report 2011–12
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) presented
report by command of the Governor.

Interpretation of Legislation Act 1984 — Notice pursuant to
section 32(3)(a)(iii) in relation to Statutory Rule No. 115.
Parliamentary Committees Act 2003 — Government
Response to the Public Accounts and Estimates Committee’s
Report on the 2012–13 Budget Estimates — Part One.
Subordinate Legislation Act 1994 — Documents under
section 15 in respect of Statutory Rule No. 127.

NOTICES OF MOTION
Notices of motion given.
Mr LEANE having given notice of motion:
Honourable members interjecting.
The PRESIDENT — Order! I ask Mr Leane to
withdraw.
Mr Leane — I withdraw.
The PRESIDENT — Order! It was totally
unnecessary, and Mr Leane knows that.

BUSINESS OF THE HOUSE
Adjournment
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the Council, at its rising, adjourn until Tuesday,
11 December 2012.

Motion agreed to.

MEMBERS STATEMENTS
School buses: Rupanyup–Murtoa–Minyip
service

Laid on table.

MAGISTRATES COURT OF VICTORIA
Report 2011–12
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) presented
report by command of the Governor.
Laid on table.

Laid on table by Clerk:

Ms BROAD (Northern Victoria) — In June my
colleague Jenny Mikakos tabled a petition expressing
opposition to the axing of the school bus servicing
Rupanyup Primary School, Murtoa College and
Rupanyup and Minyip kindergartens and calling on the
government to act to ensure that families in the region
are able to participate in local school and kindergarten
programs. The petition also explained that for some
families the loss of the bus will result in costs of about
$2000 per year and travelling up to 2 hours each day to
get kids to school. The government did give the bus
service a reprieve until the end of 2012 and the school
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community got their hopes up that sense would prevail
and the government would reinstate the bus for 2013.
In July I visited Rupanyup Primary School and met
with the school council president, Rod Weidemann,
Cr Ray Kingston and parents so that they could explain
the need for the bus firsthand. Since then the school,
with the support of Yarriambiack shire, has put a strong
case to Peter Walsh, the Minister for Agriculture and
Food Security and their local Nationals MP, to the
education minister and to the transport minister in the
Baillieu government, all to no avail despite the fact that
the number of eligible school-aged students who will
travel on the bus will meet the rules for at least the next
10 years.
The parents at the school are not about to throw in the
towel despite having their backs to the wall in a safe
Nationals seat, because they believe this is worth
fighting for — and I agree with them. Parents are
justifiably irate, and one parent has described this as a
betrayal of the loyalty displayed by the 70-something
per cent of people at the Rupanyup polling booth who
voted for the government and deserve a lot better. I call
on the Baillieu-Ryan government to do the right thing.

Halls Gap: community hub
Mr O’BRIEN (Western Victoria) — Last Tuesday,
20 November, I had the privilege of announcing
significant funding for an important community facility
in Halls Gap. The Halls Gap hub has been a feature of
community plans for about 20 years and the no. 1
priority project in this important town in the Northern
Grampians shire. Last week’s announcement was for
$500 000 in funding to start the tender and construction
process for the Halls Gap hub. The hub will create a
village square and a community hub building in the
central part of town for both tourists and the local
community.
This will be a significant upgrade in terms of tourism
and community infrastructure for the town, which is an
important part of the region. It has done it extremely
tough in recent years, with fires, floods and the global
financial crisis. It hosts a very important part of the
central tourism economy in western Victoria, which
also drives the state with facilities such as the Halls Gap
Zoo, which is Victoria’s largest regional zoo. The new
facilities will provide meeting spaces for the
community, spaces for commercial lease, increased
space for tourism opportunities, art and cultural display
and performance space, and infrastructure to support
the locality’s nomination as a place of last resort during
any natural disaster.

Thursday, 29 November 2012

I would also like to commend the council on putting up
$250 000 for the first stage of the project, and I call on
the federal government to match the state government’s
contribution and put up $500 000, as requested by the
council in a number of unsuccessful Regional
Development Australia applications to the federal
government. It is better that it all be done as one
integrated project. I call on the federal government to
support this important community that drives the
Victorian regional economy.

Climate change: World Bank report
Mr VINEY (Eastern Victoria) — I would like to
draw the attention of all members of the house to the
recent World Bank report called Turn Down the
Heat — Why a 4ºC Warmer World Must be Avoided. I
guess I want to draw it to the attention of Mr Finn
particularly.
This report in summary says that it is a review of the
scientific literature and new analyses ‘of likely impacts
and risks that would be associated with a 4-degree
Celsius warming within this century. It is a rigorous
attempt to outline a range of risks, focusing on
developing countries and especially the poor’. It
outlines things such as a 1.5 to 4-metre sea level rise,
which could be substantially higher if the predicted
4-degree Celsius increase is exceeded. It is a sobering
and depressing report to read and really is a serious
warning to all governments in all countries to start to
tackle the causes of climate change.
The reason I particularly wanted to draw it to the
attention of Mr Finn is I wonder whether Mr Finn
believes the chief executive, chair and board of the
World Bank are also shonks and shysters.

Thelma Mansfield
Hon. D. M. DAVIS (Minister for Health) — I want
to draw the attention of the chamber today to the very
sad passing of Thelma Mansfield. Thelma was an
institution and a person of great character in the
Bentleigh area for as long as I have been associated
with the Liberal Party. She was secretary of the
Bentleigh electorate council for many years and was the
2010 recipient of the Kingston citizen of the year
award.
In her 80 years she raised four children of her own but
cared for a much wider circle of people. She was
closely involved with fundraising for the Red Cross, the
Salvation Army, sudden infant death syndrome and the
Heart Foundation. She was a member of the Children’s
Relocation Society.
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Sarah Head

aspect of the plan, what you find is that Labor members
say they are going to invest in TAFE infrastructure. In
11 years they just did not do that, but now that they are
out of government they are saying they are going to do
what they never did when in government. Then you
move on to the fact that they are going to introduce
rigorous entry requirements for RTOs (registered
training organisations). That has already been done.
The Minister for Higher Education and Skills has
already done that. They are effectively saying they are
going to do what they did not do in the first place. They
are going to set up a system they did not set up in the
first place. Minister Hall has fixed it, and they are going
to do what the minister is doing.

Ms DARVENIZA (Northern Victoria) — I wish to
take this opportunity to congratulate Sarah Head from
Echuca, who last Wednesday night took out the
vocational education and training (VET) student of the
year award at the annual VET excellence awards. The
awards recognise outstanding achievements of students
who are studying a VET certificate course as part of the
Victorian certificate of education (VCE) or Victorian
certificate of applied learning (VCAL). Ms Head won
the award for her achievements in equine studies. She
completed a work placement at Bendigo Equine Clinic
this year and hopes to become a veterinarian and work
in the horse industry.

If you move on to the next point, you see that they are
going to have a rigorous auditing process for RTOs.
The rigorous auditing process is already in place,
thanks to Minister Hall. If you then move further down,
you find they are going to accept a more rigorous
recognition of prior learning (RPL). That has already
been done. They did not do it. They set up a system
where it was not in place so that anyone could make as
much money as they wanted out of RPLs. Now that
Minister Hall has fixed it, they are saying that in the
future they are going to fix it. This mob is unbelievable.
They will never accept any responsibility for anything
they do.

Investing in vocational education is at the heart of
Labor’s Plan for Jobs and Growth. It will allow schools
to reinstate slashed VET programs so young Victorians
who rely on an alternative to VCE have a link between
school and vocational education. The fallout from the
unfair cuts by this government to funding for VCAL
was very widely felt in Northern Victoria Region.
VCAL has allowed students who would not have
stayed at school to continue down career paths outside
the VCE mould.

The PRESIDENT — Order! The member’s time
has expired.

Thelma, as people on this side of the house will know,
was a very strong Liberal, a decent woman and a
person of huge integrity who made a massive
contribution to her community. She was a person I
would regard as a friend and a person I would from
time to time consult on a range of matters. She was a
person who played a role in her community that I think
acted as a beacon to others, and I know my fellow
members for Southern Metropolitan Region, Mrs Coote
and Ms Crozier, very much endorse my comments.
Thelma was a person of great integrity and someone
who will be missed.

Labor supports the vocational education and training
sector, and I congratulate Sarah Head on taking out this
award.

Australian Labor Party: jobs plan
Mr DRUM (Northern Victoria) — Every day in this
chamber we have members from the Victorian Labor
Party taking the government to task over the restructure
of the training sector in Victoria. They never accept any
responsibility for implementing the unsustainable
system in the first place.
Now Labor has released a plan for its future — a job
creation plan — which I think is more or less an
admission of failure. If you go through the skills sector

Ms Broad interjected.
Mr Drum — Candy, why didn’t you fix it yourself?
The PRESIDENT — Order!
Mr Drum — You created the mess.
The PRESIDENT — Order!
Mr Drum — You put your head in the sand and you
walked away.
Statements interrupted.

SUSPENSION OF MEMBER
Mr Drum
The PRESIDENT — Order! Mr Drum is to vacate
the chamber for 15 minutes. I called for order a number
of times.
Mr Drum withdrew from chamber.
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MEMBERS STATEMENTS
Statements resumed.

Luna Park: centenary
Mrs COOTE (Southern Metropolitan) — Mr Moon
at Luna Park came into being 100 years ago when he
opened his big mouth on 13 December 1912. On the
first day Luna Park attracted a crowd of 22 319 people.
and the Great Scenic Railway rollercoaster was first
used on that day and is now the oldest continually
operating wooden rollercoaster in the world. Other
attractions included a house of illusions, an American
bowl slide and a Ferris wheel. There were also
performances by a high-wire acrobat and trick cyclists.
A number of additional rides opened in 1923 including
the carousel, Noah’s Ark, the Big Dipper and the Big
Whip.
In 1954 Queen Elizabeth II went to Luna Park during
her visit to Australia. By 1981 the park’s historic and
cultural significance had been recognised with the
National Trust of Australia classifying the
rollercoasters, the moon face, the towers at the gate and
the carousel. In 2007 Luna Park was listed as a heritage
icon by the National Trust.
I would like to say happy birthday and congratulations
to Luna Park and congratulate Lindsay Fox, who as a
businessman has realised some of the important things
in this state and who took over Luna Park and
reinvigorated it. To Luna Park and Mr Moon, happy
birthday.

Federal member for Bendigo: comments
Mrs PETROVICH (Northern Victoria) — I would
like to highlight the hypocrisy of Labor in relation to its
attitude to women. It is a case of ‘Do as I say and not as
I do’, and this was highlighted yesterday by the tweet
produced by federal Labor MP Steve Gibbons about the
federal Deputy Leader of the Opposition, Julie Bishop,
amidst calls for her resignation by federal Minister for
Trade and Competitiveness, Craig Emerson. This
offensive tweet was quickly withdrawn, but the
underlying sexism and hypocrisy of Labor is
breathtaking. To call a professional woman of the
calibre of Julie Bishop a ‘narcissistic bimbo’ simply
because she had the audacity to highlight the
questionable behaviour of our Prime Minister
demonstrates this.
This is a part of the underlying culture of Labor and
should be stamped out immediately. The people behind
Emily’s List should be strongly reprimanded, and this
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shocking and sexist culture should be arrested
immediately. Steve Gibbons should pack his bags
sooner rather than later, and the people of Bendigo
should look at the choices available at the next federal
election and shy away from the uncouth, unprofessional
Labor union culture and back business, decency and
family values as demonstrated by Liberal candidate
Greg Bickley who strongly supports women and their
achievements.

Eastern Victoria Region: government initiatives
Mr O’DONOHUE (Eastern Victoria) — As we
pass the two-year anniversary of the term of this
government it is worth reflecting on some of the
commitments that have been honoured in my electorate
of Eastern Victoria Region and in particular in the
Assembly seat of Monbulk. The government has
honoured the commitments made by its outstanding
candidate for this seat at the last election, Mr Matt
Mills, who, incidentally, easily won the primary vote
over the member for Monbulk in the Assembly,
Mr Merlino. It was only because of preferences directed
from Mr Merlino’s coalition partners, the Greens, that
he was re-elected.
I am very pleased that the upgrade of the Ferny Creek
Recreation Reserve is nearly completed, the Belgrave
ambulance station now operates 24 hours a day, the
Montrose roundabout upgrade works have been funded
and will begin early next year and the Silvan weather
station has been re-established. An editorial in the
Lilydale and Yarra Valley Leader of 8 May 2012
declared ‘Labor has treated the Silvan farmers with
contempt’. It went on to say:
And now that it is finally being switched on —

that is, the weather station —
all John Lenders, Labor spokesman for agriculture, has done
is to deflect the issue and take pot shots at Mr Walsh …

The coalition has delivered on that promise where
Labor failed. The coalition has ruled out inappropriate
development at the beautiful R. J. Hamer Arboretum
after Mr Merlino wanted to build an adventure park
with high-wire zip lines and other inappropriate
facilities at that location. The coalition government has
provided a funding boost for the National
Rhododendron Gardens. We have secured $15 million
for stage 2 of Boronia K–12 College and a
million-dollar upgrade of the Kokoda Track Memorial
Walk. Protective services officers are now on duty at
Boronia railway station. There are many other actions
relating to the Monbulk electorate. I congratulate the
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government; I am very pleased we have delivered on
the commitments made by Mr Mills.

Diwali festival
Mr ONDARCHIE (Northern Metropolitan) — On
Sunday, 18 November, I was blessed to attend, with my
wife, Gina, the Diwali celebrations at the BAPS Shri
Swaminarayan Mandir in Mill Park in Melbourne’s
beautiful north to celebrate the Hindu new year. I have
been honoured to have an association with BAPS for
some time, having participated back in March in the
Mandir Shobha Yatra cultural parade and the Mandir
Mahotsav inauguration ceremony, which made my
attending to celebrate the most auspicious of Hindu
festivals, Diwali — the Festival of Lights — so special
to me. I was also delighted to pay an official visit to the
BAPS Mandir — the Neasden Mandir — in London
earlier this year.
Diwali is both the climax and commencement of the
yearly cycle of festivals. It marks the close of the old
year and ushers in the new, and with it hopes for the
best in the coming 12 months. The sentiment of Diwali
is that people forgive and forget misdeeds of the past
year and resolve to spend the coming year in peace,
harmony and purity, and to earn wealth by observing
righteousness. On the darkest moonless day of the
month people light divas lamps, symbolically praying
to God for inner enlightenment. It is a festival of bright
colours, with gifts being exchanged with friends and
family to celebrate the blessing of a new year. It was
my pleasure to be associated with BAPS Mill Park, and
I would like to thank my friends Sitesh Bhojani and all
my friends at BAPS for their most very welcome and
continual community involvement in Melbourne’s
north.

BUSINESS OF THE HOUSE
Standing orders
Hon. D. M. DAVIS (Minister for Health) — I
move:
That standing orders 4.01 and 5.02 be suspended to the extent
necessary to enable the sitting of the Council on Tuesday,
11 December 2012, to commence at 12 noon and that the
order of business on that day will be:
(1) messages;
(2) formal business;
(3) members statements (up to 15 members);
(4) government business;
(5) at 2.00 p.m questions;
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(6) answers to questions on notice;
(7) government business (continues); and
(8) adjournment (up to 20 members).

The government is aware that the last sitting week is
often a very lengthy week with a large number of bills,
and this final sitting week will be no different to that
general practice. We are also aware that there is a
longstanding tradition in the chamber — more in earlier
times than recently, but nonetheless a common
practice — of sitting on the last Tuesday morning of the
very last week to make sure there is sufficient time to
transact the relevant business.
Sitting at 12 noon will give the chamber greater time to
deal with its business. I thank both the Labor Party and
the Greens for the discussions around that. I note the
suggestion that we could work in part through the
periods the house normally breaks for lunch and dinner
on Tuesday and Thursday, perhaps breaking for half an
hour for a formal break but allowing a rostering
arrangement to operate for the other hour at dinner and
half an hour at lunch. Perhaps on Tuesday we could
even go straight through. We will discuss the precise
details of that.
I have also spoken to the President about those
suggestions. He believes that is a feasible arrangement
and that allowing half an hour for that period would
take into account staff rostering to ensure that the
chamber can function in an orderly manner for the
slightly longer sitting periods. I think this is a sensible
compromise to try to provide additional time for what is
a significant business program in the last week. I thank
the other members of the chamber for those
discussions.
Mr LENDERS (Southern Metropolitan) — I rise to
support the motion, and in doing so I congratulate the
government on having commenced a dialogue to try to
deal with the sitting hours we are working through.
There are still some unresolved issues. I would have
thought this week, for example, we could have had the
same procedure and not needed to extend the sitting on
Tuesday night, but I congratulate the government for
initiating this change. We on this side of the chamber
have the view that there will be robust areas of
difference, but there are things we can work through a
program on, and this is evidence of that. I congratulate
the Leader of the Government on that.
The other comment I make on this is that it is a lateral
approach to dealing with sitting times. Our issues with
extra sittings often concern our ability to roster staff
with enough notice so that those issues can be
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addressed. I congratulate the government on that. This
shows that by working together, and particularly having
discussions about the workload in advance, we can
actually do our work in civilised hours without too
great a difficulty.

Ms Pennicuik of the bills that are expected to come
through today. We will obviously know at 4 o’clock
today, but perhaps there might be a chance for some
earlier advice to Ms Pennicuik on the bills that are
likely to come through.

In concluding, I do not say these words often but once
again I say them: I congratulate the government.

Motion agreed to.

Ms PENNICUIK (Southern Metropolitan) — The
Greens will support the motion, but I have a couple of
comments on it. I struggled to hear Mr Davis’s
contribution. I know he has had problems with his
voice this week, so I was straining to hear what he was
saying. He mentioned the crowded business program. I
am not sure what is on the business program. It has not
been conveyed to me which bills are heading our way.
It has been mentioned to me that some of them will be
urgent. I am not sure which ones are actually urgent. I
make the point that if bills are urgent, they should not
be descending upon us in a rush in the last week of
Parliament. In fact the government should organise its
program in the lower house to make sure urgent bills
that must be passed before the end of the year actually
arrive here a couple of weeks before now, if that is how
urgent they are. The government must know which bills
are urgent.
We have always operated with a spirit of cooperation.
Unfortunately the government has not always done that
during this session. We have had late-night sittings, as
we had this week, when I have not seen anything that
was urgent or that had any need for a late-night sitting.
We have always taken the view that if there is an urgent
matter, we are happy to accommodate it. However, so
far there have not been any matters that really were
urgent.
The Greens’ concern is that these sorts of arrangements
fall more heavily on us because there are only three of
us, and we have no more resources than those of
ordinary members. We do not have the extra resources
the government has and the opposition also has by
virtue of the extra resources the government provides to
it. We raise the issue that if we are going to be working
through lunchtime, the dinner break and other times
when we do not generally work, there has to be some
cooperation — if, for example, we need to speak on a
bill when there is a function on during the lunch break.
I hope the government would accommodate those sorts
of issues if it wants to change the sitting times in the
last week to accommodate this flurry of urgent bills that
will descend upon us.
The PRESIDENT — Order! I would hope
Ms Lovell or Mr Koch might be able to advise

OFFSHORE PETROLEUM AND
GREENHOUSE GAS STORAGE
AMENDMENT (NOPSEMA) BILL 2012
Second reading
Debate resumed from 15 November; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Mr SCHEFFER (Eastern Victoria) — I rise to
make a contribution on behalf of the opposition on the
Offshore Petroleum and Greenhouse Gas Storage
Amendment (NOPSEMA) Bill 2012. The purpose of
the bill is to amend the Offshore Petroleum and
Greenhouse Gas Storage Act 2010 so as to change the
name of the National Offshore Petroleum Safety
Authority to the National Offshore Petroleum Safety
and Environmental Management Authority and to
confer additional functions and powers on that newly
named authority. The bill contains a number of
technical provisions that go to promoting the safety of
petroleum and greenhouse gas activities in Victoria’s
offshore areas, and the opposition supports the
provisions of the bill.
The second-reading speech notes that imminent
changes to the commonwealth’s Offshore Petroleum
and Greenhouse Gas Storage Act 2006 will prevent the
newly named authority from being able to regulate
occupational health and safety for petroleum operations
in the Victorian offshore area unless the authority is
also provided with the responsibility for regulating
structural integrity for petroleum operations. To the
government’s credit, the second-reading speech
recognises the critical importance of the effective
regulation of the offshore petroleum industry and gives
serious regard to the industrial deaths of two workers
on a drilling facility in Bass Strait and the need to keep
workers safe. The government indicates that the
National Offshore Petroleum Safety and Environmental
Management Authority is undertaking an investigation
into the deaths and notes that these are the first such
deaths in four years of operation.
Offshore industries such as petroleum extraction are
hazardous, and it is obviously very important for
regulatory frameworks to be consistent across
jurisdictions. A lot of work has taken place in different
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parts of the world, often arising out of serious and
sometimes tragic incidents, to identify deficiencies in
industrial practice, focusing on wells and well
operations, the structural integrity of facilities and
environmental management. The amendments in the
present bill make a small but significant addition to
building greater safety in the offshore industry. I have
said previously that there is no issue more important to
the Labor Party than the occupational health and safety
of workers, and the point must be to prevent even one
additional death. The provisions in this bill work
towards that objective by clarifying that it is the
commonwealth, through the National Offshore
Petroleum Safety and Environmental Management
Authority, which regulates occupational health and
safety for offshore petroleum operations in Victorian
waters.
The appointment of petroleum inspectors to regulate
structural integrity for petroleum operations in
Victorian waters strengthens the capacity of the
authority to keep the working environment safe. The
National Offshore Petroleum Safety and Environmental
Management Authority will, under this piece of
legislation, also assume responsibility for the
administration of petroleum safety zones, authorising
entry into defined ‘areas to be avoided’, and this will
assist in keeping vessels away from offshore petroleum
facilities and reduce the risk of collisions. For all these
reasons, the opposition will be supporting the bill.
Mr BARBER (Northern Metropolitan) — This bill
represents the denouement of, or perhaps just the latest
in, a cycle of problems that we became highly aware of
during the Montara oil spill. That was an event that
took place out in the Timor Sea off the northern coast
of Western Australia back in 2009 during which it
became immediately obvious that the capacity of the
various regulatory bodies was completely inadequate.
Even basic information about the spill itself was
conflicting and lacking and later proved in fact to be
wrong.
We got information from the company, and various
regulators — I will come back to how many there
were — simply repeated the information from the
company. It was not until Greens Senator Rachel
Siewert from Western Australia took the extraordinary
step of actually chartering a plane and flying over the
site herself to gain firsthand information that we started
to get some admissions from the various bodies and
various responsible ministers that something was very
wrong.
Certainly that raised a whole series of questions not just
about the environmental impacts, which are important,
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but also the ability of the federal government to cope. It
certainly did no credit to Peter Garrett, the then federal
Minister for the Environment, Heritage and the Arts
and current Minister for School Education, Early
Childhood and Youth, or Martin Ferguson, the federal
Minister for Resources and Energy, or their areas of
responsibility.
Engaging with that accident were the Australian
Maritime Safety Authority, the then commonwealth
Department of the Environment, Water, Heritage and
the Arts, the Department of Resources, Energy and
Tourism and the Australian Fisheries Management
Authority. State-level bodies in Western Australia then
became involved — its Department of Environment
and Conservation and Department of Fisheries. The
Northern Territory’s Department of Resources thought
it might have been affected. At that stage the delegated
arrangements under the commonwealth Offshore
Petroleum Act 2006 were in play. At least seven
different authorities had some level of responsibility for
managing this bill, and there was no one person, as we
discovered, you could go to to find out information.
The monitoring of the environmental impacts went
back and forth among various environmental
departments. At one stage, to get information about the
dispersants, we had to talk to the Sydney Ports
Corporation. It is amazing to think that that
organisation would have had something to do with an
oil spill that had occurred in the Timor Sea. At another
stage we were told the spill was 30 metres by
15 kilometres. The next update indicated it was slightly
bigger. For days at a time there was no information
available. In fact the Australian Maritime Safety
Authority updated its website the day after Senator
Siewert took her plane trip, and then 24 hours after that
the size of the spill had suddenly doubled.
Eventually we learnt through a post-environmental
disaster monitoring report that the spill itself never got
larger than about 11 000 square kilometres, and of
course we were told that it had never hit the coast. You
see, if an oil spill does not hit the coast, that is okay. It
is outside the environment. Whereas in fact, as many
have pointed out, this area of ocean is a fauna
superhighway for a whole range of creatures, large and
small, including some endangered species, which move
through the area in migrations — such as whales,
turtles and so forth.
Most of the figures about the immediate impact were
based on the potential size of the oilfield, given that it
was at a late stage of development. Then the oil rig
caught fire, and we were told that various options to
plug it were then off-limits for safety reasons. By the
way, the eventual data that came out as a result of the
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company’s long-term environmental monitoring were
negotiated only after the spill. There was no automatic
requirement for the company to have to do long-term
monitoring. That had to be negotiated by the regulators
with the company post the accident. Since that day
Minister Ferguson has approved more than 100 oil and
gas exploration leases without a significant
strengthening of the regulations — that is, the standards
put on this type of drilling — being required.
Today we are creating a body, and that body will be the
one-stop-shop regulator. But a regulator implements
regulations, and if the regulations themselves are poor
to non-existent, then it will have nothing left to do but
monitor and clean up after an accident, and its ability to
do so will be limited.
I look forward to the day when this problem is solved,
not through a new watchdog body with some new
powers but by eliminating the problem itself when we
finally wean ourselves off fossil fuels. While some
politicians are getting their heads around the options
available when it comes to stationary energy,
particularly for electricity generation, they have not
begun to grasp the necessary changes in the area of
transport fuels, notably oil. It seems that no-one,
certainly no-one in Australia in the political parties
apart from the Greens, has any road map — no pun
intended — for how we achieve zero emissions in our
transport system — and I admit it is going to be much
more difficult than doing it for the stationary energy
sector or some others.
In August this year, just a few months ago, the
company responsible for Montara pleaded guilty over
the offences committed. The reality is, though, that it
got off lightly; it did not get the maximum penalty, and
we will never know the full extent of the damage from
the spill because there was no baseline data on the
ecosystem and there was a great deal of delay in
monitoring and examining the spill itself. The Greens at
the federal level have supported legislation for the
creation of this new body, and we will support that here
today.
Mr ELSBURY (Western Metropolitan) — I am
pleased to have the opportunity to speak on the
Offshore Petroleum and Greenhouse Gas Storage
Amendment (NOPSEMA) Bill 2012. Some might be
asking what NOPSEMA means. It is the National
Offshore Petroleum Safety and Environmental
Management Authority, formerly known as the
National Offshore Petroleum Safety Authority. Now it
has environmental management thrown in for good
measure. It is a federal government body with some
70 staff across Australia, 10 of whom are currently
working out of Melbourne. The reason why those staff
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work out of Melbourne is that we have the largest
oilfield in Australia sitting off our southern coast out in
Bass Strait.
The history of oil in Victoria started back in 1924 when
oil was discovered near Lake Bunga, which is near
Lakes Entrance in the Gippsland Basin, and it has taken
off from there. We currently have oil rigs out in Bass
Strait drilling for oil, recovering that oil and pumping it
onshore to be processed. But we also have natural gas
reserves that are vitally important to the economy of
this state and to the economies of our neighbouring
states, as we pipe gas to New South Wales.
The oil and gas sector is important to us, not just
because of the cheap energy it provides but also
because some 2000 employees are directly employed
by the gas and oil industries in Bass Strait. A piece of
steel in the middle of some of the most tumultuous
waters that we have around the country — we have
seen what happens to yachts in the Sydney to Hobart
race when they try to sail through that part of the
world — is certainly a place of great danger. That is
why we need a body like NOPSEMA to be in control
of ensuring that the occupational health and safety
(OHS) of all people aboard those oil rigs is taken care
of.
Unfortunately, though, NOPSEMA has been involved
in an incident. On 27 August this year two crew
members aboard the Stena Clyde oil rig were killed.
We should do everything we can to try to avoid such
incidents. Two families are now mourning the loss of
loved ones. What happened was that during drilling
operations a pipe became stuck in the drill hole,
something that apparently happens quite frequently in
the operations of a drilling rig. Crew were instructed to
clear the obstruction from the hole, and unfortunately
when they proceeded to do that job something
happened and the drill rotated, causing a clamp to strike
the two unfortunate gentlemen. That goes to prove the
serious nature of what is being done out there in Bass
Strait and the great dangers being faced by those brave
men and women who go out there to provide this state
with its energy needs.
Just to be clear about how important the operations are
out in Bass Strait, Victoria produces around $1.5 billion
worth of natural gas every year, and we produce about
$2 billion worth of crude oil annually. More than 80 per
cent of eastern Australia’s conventional gas reserves are
located in the waters between Victoria and Tasmania.
According to assessments, more than 1 billion barrels
of oil are available in the Kingfisher Reserve, and
nearly 4 billion barrels of oil and 7 trillion cubic feet of
gas have been extracted from the Gippsland Basin to
date. Those are massive figures that just tie my brain in
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knots, but we have benefited from the gas that is being
produced. We have industries that rely upon that gas —
for instance, the petrochemical and plastics industries in
Laverton rely upon oil being produced and delivered so
that they can make their wares.
We still have more gas reserves off our coastline, so it
is not the case that this is winding up. There is no need
to worry about the continuation of these operations. No,
there is still a significant amount of gas out there in
Bass Strait, and we still have large potential gas
reserves in the Otway Basin. Some studies have
estimated that there is between 1.8 trillion and
3.7 trillion cubic feet of gas remaining in that part of the
world. It is estimated that 2 trillion to 4 trillion cubic
feet of gas remains undiscovered in the Gippsland
Basin, with up to 600 million barrels of liquids. There is
still a lot going on out there; there is still a lot of
potential. But we must make sure that workers are safe
out there on those rigs and that the rigs are safe to
ensure the protection of the environment and certainly
the protection of the economic benefit that these
operations provide to each and every one of us.
The reason for the Offshore Petroleum and Greenhouse
Gas Storage Amendment (NOPSEMA) Bill 2012 is
that the commonwealth government has changed the
Offshore Petroleum and Greenhouse Gas Storage Act
2006 with an amendment that would stop NOPSEMA
from being able to properly regulate OHS in the
Victorian offshore area. This bill confers OHS
responsibility to NOPSEMA to ensure that there is a
clear range of regulation in the Victorian basin so that if
you are outside our 3-kilometre coastal limit, you are
running by the same rules that apply inside that coastal
limit.
The changes to the federal legislation come into effect
on 1 January next year, so they are not that far away. It
is important for us to ensure the ongoing safety of
workers and that safety initiatives are able to continue.
The bill will allow NOPSEMA to regulate well
integrity through amendments to the Victorian Offshore
Petroleum and Greenhouse Gas Storage Act 2010. To
be clear, the Victorian Department of Primary
Industries will continue to be responsible for the
regulation and management of petroleum and
greenhouse gas operations in state waters. We will have
the final say about where operations are established,
where pipelines are placed and so on. But when it
comes to the operation of these rigs and when it comes
to the safety of workers, NOPSEMA will be the
responsible authority.
Currently there are no wellheads in Victorian waters.
As I said earlier, Victorian waters extend 3 kilometres
from the coastline and we do not currently have any
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wellheads. There is no drilling going on in Victorian
waters; it is all happening out in federal waters. The
territorial waters of Australia extend out 12 nautical
miles. There are then additional provisions for our
Australian exclusive economic zone, which extends out
for 200 nautical miles. It is in that realm that we have
these oil rigs in place. It is in the federal government’s
waters that the rigs are placed, but we are bringing the
oil and gas to our state for the benefit of all Victorians.
Perhaps by the time I finally wrap up it will be clear
that the importance of this bill is in its ensuring the
ongoing safety of those brave men and women who are
out on the oil rigs in Bass Strait, making sure the
operations they are involved with work within the rule
of law and making sure there is a regulatory authority
which has a continuing presence in the oilfields. We
must ensure that all the regulation is being adhered to
so that we do not end up with a disaster like those we
have seen around the world and like the Montara
incident in northern Australia that was mentioned
earlier. We do not want to see an incident occur
because of a lapse in clarity about who is in charge of
maintaining the rule of law out there in Bass Strait.
With that, I commend the bill to the house and urge
other members to support it.
Motion agreed to.
Read second time.
Third reading
Hon. P. R. HALL (Minister for Higher Education
and Skills) — By leave, I move:
That the bill be now read a third time.

I thank Mr Scheffer from the opposition, Mr Barber
from the Greens and Mr Elsbury for their positive and
supportive comments on this piece of legislation and
for the efficiency with which they have handled the bill.
Motion agreed to.
Read third time.

STATE TAXATION AND OTHER ACTS
AMENDMENT BILL 2012
Second reading
Debate resumed from 15 November; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Mr LENDERS (Southern Metropolitan) — The bill
now before the house, the State Taxation and other Acts
Amendment Bill 2012, is one that as a whole the Labor
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Party will not be opposing, but there is one clause in
this bill that we take exception to. The bill covers a
whole range of things. They were comprehensively
dealt with by my colleague Tim Holding, the member
for Lyndhurst in the Assembly, so I will not repeat
them here in the Council today. I will focus the Labor
Party’s comments on the one clause to which we take
exception, which is clause 19.
Clause 19 codifies a temporary regulation into
black-letter, hard law, allowing the government to put a
$35 increase on motor registration and then lock in that
increased amount in perpetuity under the Monetary
Units Act 2004 to go up with the inflation rate as
determined by the Treasurer. I will not repeat the
theatrics and drama of the debate on the monetary units
bills and the references to King Charles II and the
Glorious Revolution. We had those references in this
house several years ago from members of the now
government, and we reminded them of that not so long
ago in the debate on the Monetary Units Amendment
Bill 2012. I suggest to anybody who wishes to go
through some of those theatrics that they read the
debate on the monetary units bills in Hansard.
Focusing on the one clause to which we take
exception — —
Mr Ondarchie — On a point of order, Acting
President, the Clerk introduced the Road Safety
Amendment (Operator Onus) Bill 2012 just now as he
called the orders of the day. Mr Lenders is talking on
the State Taxation and Other Acts Amendment Bill
2012. I would like some clarification as to which bill
we are actually talking on right now.
The ACTING PRESIDENT (Mr Tarlamis) —
Order! We are dealing with the State Taxation and
Other Acts Amendment Bill 2012.
Hon. D. M. Davis — On the point of order, Acting
President, it was certainly the government’s intention
that the state taxation bill be dealt with — and, I think,
the intention of everyone in the chamber. There may
have been a comment by the Clerk that was misheard.
The ACTING PRESIDENT (Mr Tarlamis) —
Order! For clarity and for the house’s benefit, we are
currently dealing with the State Taxation and Other
Acts Amendment Bill 2012.
Mr LENDERS — I could facetiously suggest to
Mr Davis that he read my comments on the Ministry of
Truth yesterday, but I think we are all in agreement that
it is the intention of the house to discuss this bill, and I
commend the new Acting President, Mr Ondarchie, for
his vigilance in monitoring what is going on.
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Going back to clause 19 of the bill, which I am
referring to here, the opposition takes exception to this
clause because it puts a $35 fee on motor registration.
That is a particular area on which we could have a
debate with a government that said it would not put up
the cost of living for families but has then brought in a
$35 motor registration charge. If we go back to the spin
and the Ministry of Truth theme I was using yesterday,
three members of the current government —
Ms McLeish, Mr Battin and Mrs Fyffe, who are the
members for Seymour, Gembrook and Evelyn in the
Assembly respectively — put out an ad in the Mountain
Views Mail saying that under this government the cost
of living will come down. What we have here is yet
another excuse from this Treasurer to put up the cost of
living for families. The slogans were ‘Fix the problems’
and ‘Build the future’, not ‘Find excuses’ and ‘Find
ways of blaming people and again stinging
households’, but that is probably for another debate.
This particular clause is an unashamed effort to boost
revenue. My colleague Mr Holding, whom I mentioned
earlier, outlined that in the current year the government
will net $158 million, rising to $175 million in new fees
and fines by 2014–15. The Treasurer said this was a
minor amount. Maybe it is again like the Premier’s
comment that $170 on water overpayments is a hiccup.
Perhaps $35 is not a lot to him, but it is a big thing for
many families. That is our first issue with clause 19.
The second issue on clause 19 and one that I will
explore with the Assistant Treasurer in the committee
stage is that in his speech in the other place the
Treasurer said — and I paraphrase — that the increase
in the registration fee is for the purposes of funding
RandL, the new IT scheme for motor registration. That
scheme would have been introduced by any
government as it is a worthy scheme, so I do not have
any issue with funding RandL, although as it is an IT
project I look forward to the first Auditor-General’s
review of this IT project under this government.
Hon. D. M. Davis interjected.
Mr LENDERS — I will be fascinated, Mr Davis, to
see how the Auditor-General describes the
government’s IT project — but I am anticipating
something for the future.
The serious point on this is that the Treasurer has
indicated that the increase in the registration fee is to
fund the RandL scheme. If it is a one-off levy to fund a
single IT program, the question I will explore with the
Assistant Treasurer in committee is why this will be put
in place for perpetuity. There is no mention in the
Treasurer’s second-reading speech that it will be in
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place for four years or whatever time it takes to
complete the RandL program. There is no mention in
the Treasurer’s speech of any of those things. There is
just a statement that it is needed to fund this temporary
program, yet the provision for raising this extra money
will be in the statute book in perpetuity. I will explore
that with the Assistant Treasurer.

presume that the Greens are in fact supporting the
measure to which the Leader of the Opposition is
objecting. I will be pleased to hear his solitary
contribution during the committee stage. Without
further ado, I urge the house to support the motion.

Beyond that, as I said, Labor Party members will not
oppose the main items of the bill but in committee we
will vote against clause 19, which seeks to put in place
in perpetuity the insidious grab from families to fund a
temporary IT project. Perhaps the Assistant Treasurer
believes the project will be so badly managed that it
will have to be paid for for decades to come. Maybe
that is the answer.

Read second time.

Mr BARBER (Northern Metropolitan) — The
Greens will support this bill.
Mr P. DAVIS (Eastern Victoria) — Following the
spirit of expediting the passage of a state taxation bill,
which I have to say is unusual, I will not delay its
passage by giving a significant speech, but I do want to
respond briefly to the Leader of the Opposition. As the
Leader of the Opposition pointed out, the Treasurer in
an announcement — in fact at this time last year, in
2011 — set out that there would be a fee increase for
registration of vehicles. That was partly described as
relating to addressing issues around the implementation
of a new registration and licensing system.
On that matter, the bill entrenches in the Road Safety
Act 1986 the regulation in respect of that fee increase
which was made under the Road Safety (Vehicles)
Regulations 2009. That fee increase in fact came into
effect from 1 April and therefore this is not a new
matter in terms of fees. The Leader of the Opposition
attempted to make a case that there was a new impost
on motorists. In reality all that is occurring is a
translation from regulations into the principal act, the
Road Safety Act, with the establishment of a new base
registration fee. That will mean that there is some
certainty around that figure.
It is clear that the opposition proposes to take this bill to
committee to discuss this matter in some detail.
Therefore I will not delay the business of the house by
discussing that principle widely at this time, other than
to say again that it is not a new measure but a measure
that was announced a year ago and was implemented
by regulation from 1 April. As I said also, the bill
consolidates that into the principal legislation.
I am quite pleased that otherwise the members of the
opposition and the Greens will support this bill. I

Motion agreed to.

Committed.
Committee
Clauses 1 to 18 agreed to.
Clause 19
Mr LENDERS (Southern Metropolitan) — As the
Assistant Treasurer well knows, because he was here
for my contribution to the debate, my only issue is with
clause 19 of the bill. I indicated that the Labor Party
will be voting against clause 19.
As I outlined in my contribution to the debate, the
clause provides for a $35 increase in motor registration.
If I could start with a question, it is: how does the
Assistant Treasurer reconcile a $35 increase in motor
registration with the Premier’s election commitment to
not put up the cost of living for Victorian families?
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I thank Mr Lenders for his question. I
would say to Mr Lenders that notwithstanding the
increase which is already in place by way of
regulation — this bill is shifting the current mechanism
from regulation to legislation, so the change has already
been put in place — in the context of the overall
increase in the cost of registering a vehicle, which is the
registration fee along with the Transport Accident
Commission charge, this is a modest increase in
totality, and following this change Victoria will remain
one of the most affordable jurisdictions in which to
register a vehicle.
Mr LENDERS (Southern Metropolitan) — I will
not ask the minister another question on that, but as part
of the debate I will comment that the government was
very strong on the rhetoric of not putting up the cost of
living for families, and what we have seen here is a
decision — whether it was done by regulation and now
being codified into legislation or whatever the form, it
was a decision of this government — to put a
$35 impost on families for running their cars. The
minister may say it is modest, but I disagree with him. I
do not see any point in pursuing that debate in this
place.
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What I would ask the minister, particularly regarding
the Treasurer’s second-reading speech where he
identified the increase to fund the RandL project or the
new IT project — I will save for another day the
discussion as to how the project is progressing — is
about the principle of legislation being put in place to
put a $35 charge which will index over time to fund an
IT project which presumably has a lifespan of a very
short period of time. I ask the minister — I know he is
here in his capacity as Assistant Treasurer, but as the
Minister for Technology, I am sure he has an interest in
this — how long he anticipates the RandL project will
be in its formation and for what period the government
will need to pay money to set up this IT system?
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I say to Mr Lenders that notwithstanding
my technology hat, the RandL project does not fall
within any of my portfolios and I am not in a position to
tell him the duration of the project. Obviously it is a
finite project, the government accepts that, and I draw
Mr Lenders’s attention to the commentary in the budget
update of last December when the increase in
registration fee was announced. It indicated that its part
purpose was to fund the RandL program, so the
government was quite clear in its budget update
document last December that this measure was in part
to fund the RandL program and not entirely fund it.
Mr LENDERS (Southern Metropolitan) — The
minister valiantly uses words to protect the position.
The Treasurer’s second-reading speech was far more
forthright than the budget update, saying that this is to
fund the RandL project. But whether it is in all or in
part, the position we have — and I will not be voting
for this clause — is that if there is to be a designated
levy to pay for a designated ICT project, we will
consider that on its merits, and in principle we do not
have an issue with that. We do have an issue with the
levy being used as a cover for a permanent revenue
grab.
Mr Leane interjected.
Mr LENDERS — A cash grab, that is correct,
Mr Leane, but I do not think I am going to persuade
Mr Rich-Phillips to the contrary. I think I have made
the point. The Labor Party will be opposing this clause
because we think it is an unashamed cash grab. We
think it is a total breach of the Premier’s election
commitment to take cost of living pressures off
families. If something is to be hypothecated, it should
be hypothecated, and to ensure that it is transparent,
future revenue should be hypothecated to whatever
purposes the government wants rather than to the
RandL project.
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I think I have covered my points and, unless provoked,
I will conclude my comments on the bill.
Committee divided on clause:
Ayes, 24
Atkinson, Mr
Barber, Mr
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P. (Teller)
Drum, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr

Hartland, Ms
Koch, Mr
Kronberg, Mrs
Lovell, Ms
O’Brien, Mr
O’Donohue, Mr (Teller)
Ondarchie, Mr
Pennicuik, Ms
Petrovich, Mrs
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr

Noes, 16
Broad, Ms
Darveniza, Ms (Teller)
Eideh, Mr
Elasmar, Mr
Jennings, Mr
Leane, Mr
Lenders, Mr
Mikakos, Ms

Pakula, Mr
Pulford, Ms
Scheffer, Mr
Somyurek, Mr (Teller)
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Clause agreed to.
Clauses 20 to 29 agreed to.
Reported to house without amendment.
Report adopted.
Third reading
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a third time.

In doing so, I thank Mr Lenders, Mr Barber and
Mr Davis for their contributions.
Motion agreed to.
Read third time.

ROAD SAFETY AMENDMENT
(OPERATOR ONUS) BILL 2012
Second reading
Debate resumed from 15 November; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Ms PULFORD (Western Victoria) — I am pleased
to make some brief remarks on the Road Safety
Amendment (Operator Onus) Bill 2012. This bill is part
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of a suite of measures that form part of the important
road safety strategy. It is a concern of the opposition
that the government does not have a comprehensive
strategy to improve road safety, but I note that over
many years Victoria has had a world best practice
approach to road safety and, in reasonably general
terms, a bipartisan approach to road safety. In areas like
seatbelt reform and awareness campaigns about
responsible driving Victoria has much to be very proud
of. The opposition is happy to be supporting this bill
today and certainly looks forward to a more
comprehensive plan about where next to take Victoria
in what has been a proud tradition of global best
practice in road safety.
This bill is a very narrow piece of legislation which
seeks to provide higher penalties on corporations in
relation to operator onus offences and to apply
additional penalties on a corporation that repeatedly
fails to nominate a person involved in an operator onus
offence for which the corporation is responsible. I was
quite staggered to learn that in chasing fines for
penalties of breaches of our road rules corporations in
many cases hide behind the excuse of not knowing who
was in control of the vehicle at the time. Certainly in
my own experience of working in an organisation that
had a fleet of vehicles that would occasionally have
changes in drivers and a pool of vehicles available to
quite a number of people, there was always a record of
who had control of a vehicle at any given time, so if
anybody got pinged for going a bit fast, or indeed for
any other reason, it was always a pretty straightforward
thing to go back and check who had control of the
vehicle.
It is an entirely reasonable thing for the Victorian
Parliament to expect organisations to have accurate
knowledge of who is in command of the vehicles their
businesses operate. The bill will increase penalties and
provide that an unknown user statement will not be an
effective statement if there has been a failure to provide
records — that is, just not knowing will not be an
acceptable excuse in the future. The penalties in the bill
give a significant incentive to organisations with
vehicles within their control to be across the detail of
who is driving those vehicles and when and where they
are being driven, and it will encourage people to take
responsibility for appropriate behaviour behind the
wheel.
The legislation provides penalties of up to $2800 for
corporations in the initial period, but repeat offenders
will incur penalties of up to $16 800. Road safety
legislation encourages drivers to do the right thing and
always has a good deal of carrot and stick involved.
This legislation is more about the stick than the carrot,
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but I would have thought that many organisations
would not want to incur these kinds of penalties. I am
advised by a colleague — Luke Donellan, the member
for Narre Warren North in the Assembly — that the
departmental briefing he received indicated that around
30 per cent of corporations could not identify the driver
of vehicles involved in road safety infringements,
which came as a surprise to me.
The consequences of not taking action to improve road
safety are enormous for our society. The road toll is
published regularly and is one part of the equation. We
are about to embark on the silly season — December is
only a few days away — and the public awareness
campaigns about road safety will be turned up a notch,
as they always are at this time of the year. Effective
public awareness campaigns often refer to a family
member who will not be at lunch on Christmas Day.
Those sorts of campaigns can be particularly effective,
but we must remember that road safety is a year-round
responsibility and ensure that we have the safest
possible roads. Everybody in our society has a role to
play in road safety.
Road fatalities are terrible tragedies. Not only must we
think of the costs to the individuals who have lost their
lives but also their families, their colleagues in
workplaces and people in the community. Serious
injuries also incur phenomenal costs for our society, so
we should welcome every measure that can be taken to
make our roads safer.
Opposition members have some concerns about the
government’s ability to identify where it will take the
road safety debate in coming years. A comprehensive
plan is required and will always need to be modified
and reviewed. Just because Victoria has enjoyed world
best practice in road safety in recent years does not in
any way give members of Parliament leave to stop
focusing on continual improvement. As technology
improves and new information is available, we need to
be ever vigilant to take every opportunity to make our
roads as safe as we can for all members of our
community.
In commending this bill to the house I welcome the
closing of the loophole that has enabled corporations to
hide behind a lack of information or a lack of record
keeping to avoid paying penalties when drivers have
done the wrong thing. This is an important step, and I
look forward to hearing from the government about
what it will do next in the area of road safety, including
appropriate funding for VicRoads and for government
agencies to help keep Victoria’s roads as safe as we
can.
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Mr O’DONOHUE (Eastern Victoria) — I am
pleased to rise and speak on the debate on the Road
Safety Amendment (Operator Onus) Bill 2012. In the
first instance the government very much welcomes the
support of the opposition. In this case the opposition
has not taken a not-oppose position and has chosen to
support the legislation, and that position is very much
appreciated. As Ms Pulford said in her contribution, it
is important that road safety has bipartisan — even
tripartisan — support, from the coalition, the Labor
opposition and the Greens.
Road safety is critical and is an ever-evolving issue.
New technologies can present new opportunities for
saving lives and for making improvements in road
safety. We only have to look at the work of such
organisations as the Australasian new car assessment
program, or ANCAP, and the way that vehicle
manufacturers have made cars safer over time. The
Victorian Parliament and other parliaments have played
a role in helping to assist that process, including the
often-cited example of the Road Safety Committee’s
recommendation in relation to seatbelts, which led to
the introduction of the mandatory wearing of seatbelts.
There are many players in road safety activities, and I
acknowledge the role of TAC (Transport Accident
Commission), the police, VicRoads and other arms of
government that have a role in road safety, including
volunteer community groups. I think of the Lions clubs
in my electorate that are involved in driver education
and driver training. Those people provide tea breaks
during long weekends in parts of Eastern Victoria
Region for drivers who are heading down to the
Gippsland Lakes and further east. All these people
make a contribution to road safety, which is an
ever-evolving issue. Victoria has a great history of
using science and evidence to address road safety
concerns, and organisations such as TAC, VicRoads
and the police and others within government do a
fantastic job in helping to improve road safety.
This year has been a challenging year, as each year is,
in relation to fatalities on our roads. There have been
spikes and then some good periods. As we stand at the
moment the number of road fatalities is just below the
figure of this time last year. We need to make every
effort we can during this festive season towards the end
of the year to achieve the best possible outcome. We
would all like to see no more fatalities this year, and we
want to have the best possible outcome in relation to
deaths and accidents on our roads.
Ms Pulford made some comments about the
government’s strategy and where the government is
going on this issue. Where the government is going has
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been clearly articulated by the Deputy Premier, Peter
Ryan. I have heard him address this issue on radio, in
the community and in the Parliament. The coalition has
reconvened the ministerial task force, and it had an
overwhelming response from the community with
submissions containing suggestions and ideas about
how we can improve road safety in Victoria. This has
been very much appreciated by the government
because, as the Deputy Premier has said on many
occasions, we are all in this together. The statutory
organisations, which Victoria is lucky to have, use an
evidence-based approach, but of course that evidence
can always be assisted and enhanced by feedback from
the community. It is pleasing that the government has
had such an overwhelming response of feedback and
suggestions from the community. As I said, the Deputy
Premier has responded as have other ministers to the
points Ms Pulford made, and they have been very open
about the development of the new road safety strategy.
To conclude on this point before I move to the bill
proper, if you look at where we have come from in
relation to fatalities on our roads, you see that last year
there was a record low of 287 fatalities, which is the
lowest road toll since records began in 1952. Indeed
just in the recent decade or so we have gone from 444
in 2001 to 287 last year. That is a credit to all those
involved, including all governments, the statutory
organisations, the volunteers, the community, the police
and others, and it is a credit to the advertising
campaigns that have been run which have created
greater public awareness. We want to continue to see
that road toll drop and continue to drive down those
fatalities.
Ms Pulford articulated in summary the key points about
this bill. This bill is about addressing a loophole in the
operator onus system. This bill will provide for higher
penalties to be imposed on a corporation in relation to
an operator onus offence; it will apply an additional
penalty on a corporation that repeatedly fails to
nominate the person involved in an operator onus
offence while driving a motor vehicle for which the
corporation is responsible; it will provide that an
unknown user statement will, in most cases, not be an
effective statement if it is based on a failure to keep
proper records of who was driving or had possession or
control of the relevant motor vehicle; it will increase the
penalty in relation to the offence of exceeding the speed
limit by 35 kilometres per hour or more in a heavy
vehicle in circumstances where a corporation is liable
for that offence under the operator onus system; it will
increase the penalty for the offence of providing false or
misleading information in a statement under the
operator onus system and provide the court with
discretion to impose licence sanctions for this offence;
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it will increase the time limit for commencing
prosecutions for the offence of providing false or
misleading information in a statement under the
operator onus system from 12 to 24 months; and
importantly it will prevent the making of an unknown
user statement where the relevant offence involved a
taxicab.
The taxi organisations know who is driving their
vehicles 24 hours a day. Whenever a vehicle is on the
road they know who is driving that vehicle. So it is
appropriate to close that loophole for that class of
vehicles because there can be no legitimate way of
saying, ‘I don’t know who was driving the vehicle at
that time’.
As I say, this is addressing a loophole. I refer to an
article from the Herald Sun dated 23 December 2011
by Stephen Drill and Amelia Harris headed ‘Speeders
pay to beat demerit points’. It says on the second page
of that article:
Police figures show that dishonest drivers pay an extra $717
‘failure to notify a driver’ fine and the demerit points attached
to the initial fine are never chased up.
‘This is just the tip of the iceberg in terms of demerit point
rorting’, the police source said.
‘When you look at the transport industry, they know who the
drivers are at all times’.
A transport industry source admitted truck drivers used the
loophole.
‘The fine comes in and the company gives them a simple
choice: pay the fines or lose your licence and your job’, he
said.

That articulates the issue in simple terms. The minister
said at the time:
‘Dangerous driving is not on — too many families are
devastated by road tragedy. Historical loopholes will be dealt
with’.

That is what the government is doing today and what
the Parliament is doing. It is pleasing that the
opposition — and I trust the Greens — is supporting
this important piece of legislation which closes this
loophole.
As I said in my introduction, road safety is an
ever-evolving issue and an ever-evolving task. Victoria
has a fantastic history of being a leader in relation to
road safety. I congratulate the wonderful organisations
within government and the community that assist us in
that leadership role, but we still have a long way to go
in relation to fatalities and accidents. At this time of
year in particular it is important to remember the
sobering statistics about fatalities and the impact of
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road trauma on our community. With those words, I
commend the bill to the house.
Mr BARBER (Northern Metropolitan) — The
Greens will support this bill. We support the
operator-onus system. The bill makes some small
amendments which are necessary to keep up with
recent case law.
Ms DARVENIZA (Northern Victoria) — I am very
pleased to rise to speak in support of this bill. In doing
so I want to say — and I am sure my sentiments are
shared by the whole of this chamber — that road safety
is crucially important. We know that the deaths and
injuries that happen as a result of road accidents affect
not only the individuals who are involved in those
crashes but also their family and friends, who often
have to live a lifetime with trauma. It is incumbent on
the government and on this Parliament to do all we can
to ensure that we minimise road trauma by minimising
the accidents that occur on our roads. One of the good
things about the bill we have before us today is that it
builds on the very good work that Labor did when it
was in government.
The bill closes a loophole to ensure that people who are
in a position of authority in relation to vehicles which
are involved in an incident where the law is broken will
be forced to nominate the driver who was behind the
wheel at the time. Therefore the penalty that should
apply — whether a fine or demerit points — will apply
to that individual, and if in fact an individual has been
involved in enough infringements or a very serious
infringement, that individual may well lose their
licence. This bill will ensure that the person who is
responsible for the vehicle — the owner of the vehicle
or the person to whom the vehicle is registered — will
also face penalties, and very severe penalties, if they
fail to nominate the person who was behind the wheel
at the time of the infringement.
Although it is small, it is an important bill. It closes a
significant loophole. As I have said, it builds on the
good work that Labor has done, but I still think the
Baillieu government has a lot more work to do. I agree
with Mr O’Donohue when he said the government
cannot simply rest on its laurels. There is still a lot of
work to be done to address the road toll and to address
the number of road crashes that happen on our roads.
Whilst I think the Baillieu government is doing the
right thing with this bill, which I support, I do not
believe it is doing enough. In fact it is failing Victorians
with respect to road safety.
The government is two years into its term and it still
has not delivered a comprehensive road safety strategy.
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I believe — and many would agree with me — that the
government is not properly funding the programs which
have been in place and which have been very
successful, like the Arrive Alive program. That was a
very successful program initiated by the previous Labor
government which I was part of. We know that the
Arrive Alive program helped to reduce the road toll in
Victoria from 407 in 2000 to 220 in 2011, yet this year
the Baillieu government has cut funding for this project
from $51 million to only $17 million. It is a very
significant program, and while it is all well and good to
bring legislation like this into the Parliament, really, as
Mr O’Donohue said, there is more to be done. One of
the things this government should be doing is
reinstating the funding and in fact increasing it so that
the program can continue.
We will not see any new measures to help reduce the
road toll until at least next year — three years into the
government’s term — because the funding has been set
and we have seen no plan for new initiatives or new
funding allocated. It is very concerning that as at
8 November there had been 239 deaths on our roads,
which is 5 more than at the same time last year. More
needs to be done.
It is not just programs like Arrive Alive; there are also
other important issues that need to addressed,
particularly in rural and regional Victoria. I represent
Northern Victoria Region, so I know that regional roads
need attention. Ensuring that there is proper funding for
the road resurfacing program in rural and regional
Victoria is very important. It is important in
metropolitan areas as well, but it is particularly
important in rural and regional areas. We have seen
reduced funding for road maintenance, with a 60 per
cent cut to the road resurfacing targets regionally and an
almost 50 per cent cut in the road resurfacing targets in
metropolitan Melbourne. With the very significant cuts
to the road resurfacing budget, and given the condition
of some of our roads, particularly country roads, where
we see a lot of crashes and fatalities, we need to make
sure that those roads are maintained.
We have seen the government sack 450 staff at
VicRoads; it probably does not consider those people to
be front-line staff. There are a lot of staff the
government does not consider to be front line.
Reducing staff will have a detrimental impact on the
road resurfacing and maintenance programs right across
the state. It is very important that we have VicRoads on
the job and letting the government know where works
need to be done and what the priorities are. The budget
cuts have resulted in the scrapping of the road safety
and network access division, which managed strategies
for reducing road trauma and improving truck freight
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routes. This is very important in rural and regional
areas, particularly the issues around truck freight routes.
We have seen very little in the way of project funding
from the Baillieu-Ryan government, which has a very
limited vision for the future transport needs of Victoria
and no transport plans. If you look at the projects that
have been undertaken in Victoria over the past two
years, you see that 90 per cent were either funded by
the previous state Labor government or by the current
federal Labor government. Mr O’Donohue is right; I
agree with him. There is a lot more that his government
can do.
The bill is supported by the opposition. It is very
important that this loophole is closed and that those
who are responsible for breaking the law while they are
behind the wheel of a car are identified and the
appropriate penalties are applied to them. Also the
person or organisation who owns the car or has the car
registered in their name will face a penalty if they fail to
nominate a driver.
We know that in many cases now, when an
infringement notice is issued on a car owned by a
company, it arrives on the desk of the CEO or manager
of the company, and it is up to them to nominate who
the driver was. It does not matter whether that person
deliberately does not nominate a driver or just has not
kept track of which individual was behind the wheel at
a particular time, the responsibility rests with the person
who was responsible for the vehicle, whose name the
vehicle was registered in, to make sure that they have
those records. If an infringement takes place, they must
be able to nominate the individual, and if they fail to do
that, they will suffer a penalty, which comes as a result
of the loophole being closed by this bill before us
today. I commend the bill to the house.
Mr ONDARCHIE (Northern Metropolitan) — I
rise to speak on the Road Safety Amendment (Operator
Onus) Bill 2012. I thank those who spoke before me for
their support of the bill. I commend Ms Darveniza. It
was quite refreshing to hear someone from an
opposition party say that they support a bill. Normally
members of the opposition parties use words like ‘do
not oppose’. Today Ms Darveniza said, ‘I support the
bill’, and we thank her for that.
This bill is very important to me, because it goes to the
requirement for people to accept responsibility for what
they have done. Also it goes to our work on road safety.
The road safety toll as of today is 256 lives lost on
Victorian roads, which is two down on last year. My
numbers are more up to date than those of
Ms Darveniza, who quoted numbers from 8 November.
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My numbers are those that have been released today.
This government likes to work on accurate data. The
road toll of 256 lives lost on Victorian roads is still 256
too many. We want to see people being safer on our
roads, particularly at this time of year.
This bill improves the effectiveness and efficiency of
the operator onus system and implements a government
commitment to close the loophole concerning
corporations failing to nominate drivers who commit
operator onus offences. This has been a bit of a scam
for a few years, as many people know. Where
companies fail to nominate a driver, they can pay an
amount of money and everything moves on. The bill
will also help to ensure that unsafe drivers are removed
from our roads and it will contribute further to safer
roads for all Victorians.
The operator onus system enforces offences where the
identity of the offender is unknown, such as road safety
camera offences. It applies to offences involving motor
vehicles and trailers. Under this system, where the
identity of the driver is unknown at the time of the
offence, the last known person in possession or control
of the vehicle is liable. That person can avoid liability
by establishing that they were not the responsible
person and by providing information sufficient to
identify and locate the responsible person. The current
issue is that corporations often fail to nominate a
responsible driver, thereby avoiding demerit points and
other licence sanctions.
The main purpose of the bill is to amend the Road
Safety Act 1986 in relation to the operator onus system.
It introduces a range of measures intended to
discourage a corporation that is the owner of a motor
vehicle or trailer involved in an operator onus offence
from failing to nominate a person who was driving or in
charge of the motor vehicle or trailer at the time of the
offence. It also creates an offence for a failure to give
an effective known user statement to a maximum
penalty of 120 penalty units, which in dollar terms is
$2800. If a corporation fails to give an effective known
user statement in relation to three or more relevant
infringement notices served on the corporation within a
12-month period, they may face prosecution. The
penalties can be up to $16 800.
The bill increases the penalty for providing false and
misleading information in a statement under the
operator onus system. The court of course has the
discretion to impose sanctions, including the
cancellation of licences or learners permits and
disqualification from obtaining a licence or learners
permit and driving in Victoria for up to 24 months. The
time limit for commencing prosecutions for providing
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false and misleading information in a statement under
the operator onus system is increased from 12 to
24 months. This bill also limits the circumstances under
which an unknown user statement can be made or
accepted as an effective statement, and an unknown
user statement cannot be used where the relevant
offence involves a taxicab.
The bill also creates a limit on the content of an
unknown user statement. It goes to the failure to keep
records of who was in possession or control of a vehicle
at the time of an offence, and failure to nominate the
responsible person will not be acceptable unless
exceptional circumstances apply. This bill will improve
the operation of that whole system.
Under the bill drivers will be restricted in their
opportunities to avoid demerit points and other licence
sanctions. We want to keep bad drivers off the road.
The departmental briefing we were given suggested
that about 30 per cent of corporations do not identify
the driver of the vehicle when road traffic infringements
occur. This bill will go some way towards ensuring that
unsafe drivers are removed from our roads and will
contribute to the road safety of all Victorians.
The creation of a new offence for failure to provide an
effective known user statement is intended to encourage
companies and corporations to identify drivers in order
for demerit points to be recorded against the person
who actually committed the offence. The bill also
increases the time limit for prosecuting false and
misleading information offences and allows a greater
time frame for detecting such false and misleading
statements. There is a disparity between the operator
onus system, which allows taxicab operators to submit
unknown user statements and renominate other drivers
for operator onus offences, and the Transport
(Compliance and Miscellaneous) Act 1983.
Regulations under that act require taxicab operators to
keep a record of who is driving their taxis at all times.
This bill makes amendments to remove this disparity
and prevents taxicab operators from making unknown
user statements.
The renomination of other persons by a driver is
prevented where renominations would be inconsistent
with detailed driver records held by the operator of the
taxicab. The bill tightens the provisions regarding the
use of unknown user statements by limiting the
circumstances where individuals or companies can
acceptably fail to nominate a responsible person. This
bill is about keeping our roads safer.
As I indicated earlier in my contribution, we have lost
256 lives on Victorian roads this year. This whole issue

ROAD SAFETY AMENDMENT (OPERATOR ONUS) BILL 2012
5284

COUNCIL

of road safety and saving lives on Victorian roads is
very dear to me, and members in this chamber have
heard me speak about it a number of times before in my
two years in this place. I live very close to where five
young Victorians were killed on Plenty Road in Mill
Park in 2010. Some of the kids in that car were known
to my kids and to kids I was coaching at the local South
Morang Cricket Club. And one night just recently in
my electorate of Northern Metropolitan Region there
was a multiple fatality on Pascoe Vale Road in
Coolaroo where a number of young Victorians died in a
car. In the middle of that night I received a phone call
and visited the site of the accident. I spoke to
emergency service workers who were on site, and it
was traumatic for them as well. For the police and the
emergency service operators who attended it was very
traumatic. We are talking about young children losing
their lives on Victorian roads.
We need to do more about this, and the bill will ensure
that thousands of road drivers find it harder to speed
and pay to dodge demerit points, because this legal
loophole is going to be tightened. There will be tough
new penalties for companies that claim they do not
know who the driver was; we are going to sort that out.
More than 210 000 drivers have paid a fine to avoid
getting demerit points for speeding and red light
offences in the past four years, including 27 000 since
the loophole was revealed by the Herald Sun back in
December. I have to say that this has added a number of
dollars to government revenue — $151 million since
July 2008.
Police and transport sources have said that taxicab and
truck drivers are the worst offenders, with companies
blatantly allowing drivers to stay on the road. Police
and road safety organisations have welcomed these
changes. Speeding, red light camera and level crossing
offences committed in a company-registered car will
attract an increased fine of $2816 on top of the original
traffic fine. Organisations will automatically be slugged
with the higher penalty, and that penalty will only be
withdrawn when the driver is nominated. This is
important to me because I am a company owner and we
have vehicles on our balance sheet. Some of the
vehicles are driven by multiple drivers, and every now
and again — fortunately not very often because it
contravenes our health and safety policy — one of
those notices arrives in the mail. People look at each
other and wonder who was driving. Fortunately we
keep a very good log of drivers in our company, so we
know who was driving the vehicle at the time.
Hon. M. P. Pakula interjected.
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Mr ONDARCHIE — My company has its own
cars on the balance sheet, Mr Pakula, and uses them for
company-related activities. We have a very good
system of nominating who our drivers are. We also
have a very strict health and safety policy, and
fortunately those little letters that come from Senior
Sergeant Richie are few and far between. Nonetheless,
there are some company owners — and we know that
from the evidence — who are a little dodgy. They are
finding ways to get out of having their drivers off the
road by just paying the fine. We are going to close that
loophole today.
This legislation goes to the government’s position on
saving Victorian lives. One of the first things we did as
a government when we came to office in late 2010 was
to give $1 million per annum for four years to the
40 smallest councils so that they could spend that
money on repairs and upgrades to local roads. They
knew those roads had been neglected by the previous
government for a long time. Interestingly, what
followed that decision to give local government that
money during our initial time in government was the
floods across Victoria, which had a significant impact
on the state of our roads. This year the Minister for
Roads, Terry Mulder, announced a $45 million package
to address some of the repair and restoration work that
needs to be done on Victorian roads as a result of those
floods. Those roadways have now deteriorated, and
Minister Mulder has provided a $45 million boost from
the road asset management budget to assist in the
upkeep of Victorian roads.
It is timely that we are talking about this in terms of
saving Victorian lives because there has been some
good news today. We want to give Victorians the
opportunity to use alternative forms of transport to
getting into a car, particularly at this time of year with
the school holidays and the Christmas period, people
going on annual leave and taking their holiday breaks
and generally thinking about other things when they are
at the wheel. Today the government has announced that
there will be free public transport on Christmas Day
and New Year’s Eve, and even more NightRider buses
in December, which will run on the four weekends
leading up to Christmas. It is a key part of our strategy
to ensure that Victorians are safe and well during the
Christmas and New Year celebrations and to help them
get to and from their celebrations safely and easily.
It is worth at this time thanking the public transport
employees who will be working on Christmas Day and
New Year’s Eve in an effort to provide trains, trams
and buses for Victorians. The NightRider buses, which
no doubt will be used by my own children and many
other younger Victorians to get to and from their
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activities, are going to be a blessing. We thank the
Minister for Public Transport, the Honourable Terry
Mulder, for announcing that today.
Mr O’Brien — And his parliamentary secretary?
Mr ONDARCHIE — The minister’s parliamentary
secretary, Mr O’Donohue, has been a significant driver
of the initiative to ensure that there is free public
transport on Christmas Day and New Year’s Eve and
that the number of NightRider buses in December is
increased. This house should commend Mr O’Donohue
for his work aimed at saving Victorian lives.
It is also important to mention that Minister Mulder has
done some work to increase safety around level
crossings and some of our highways in regional and
rural Victoria. He has worked alongside the Deputy
Premier and Minister for Police and Emergency
Services, the Honourable Peter Ryan, to ensure that
there is more work being done to save Victorian lives.
Over the last few weeks in Northern Metropolitan
Region I have seen a wonderful increase in police
booze bus activity and in the number of police on the
roads. In fact as I have been journeying about in my
role as a member of Parliament I have been pulled over
by the police booze bus for a random breath test, the
result of which was of course zero.
I commend the police on being out there trying to save
kids’ lives, because none of us in this house, none of us
in the Parliament of Victoria, want to go through the
same trauma that many parents and many loved ones
have been through as a result of accidents on Victorian
roads. The Christmas table at some houses will have
fewer people sitting at them this year because of the
256 lives that have been lost on Victorian roads. As a
Parliament, as a society and as a group of individuals
who care more about those out there than we do about
ourselves, it is our job to introduce legislation into this
place to save Victorian lives, to take rogue drivers off
our roads and to make companies liable for not doing
the right thing. We want companies to have as part of
their psyche the knowledge that they are responsible for
the activities of their company vehicles and their
drivers.
We want to send a very clear message to each and
every Victorian that we have lost 256 lives too many on
Victorian roads this year. I commend the bill to the
house.
Mr DRUM (Northern Victoria) — I am pleased to
rise this morning to contribute to the debate on the
Road Safety Amendment (Operator Onus) Bill 2012. I
do so only to defend the government, because there

5285

have been some criticisms from across the chamber,
particularly in the contribution made by Ms Darveniza.
I just want to put a few things on the record to make
sure that both sides of the argument are presented to the
chamber.
The actual purpose of the bill is to close a legal
loophole that has been used by a range of companies
and businesses that have been pleading ignorance to a
range of offences committed by their employees, thus
enabling their employees to continue to drive in a
manner which is deemed to be unsafe. The higher
penalties introduced by this bill will push corporations
to make sure that they keep a much more accurate log
of which employees are driving which car on any given
day. It is going to ensure that the onus is on the
company to put the responsibility back onto the
individual employees.
Another aspect of this bill deals with people who are
caught driving in excess of 35 kilometres per hour
above the speed limit. Those speeds are going to be
deemed excessive, and there is going to be a substantial
increase in penalties for such offences.
I was having a conversation with Jaala Pulford recently,
and she made the observation that when this bill went
through the lower house the Minister for Roads quoted
a figure of 245 as the number of people who have been
lost on the roads this year. In the time it has taken for
the bill to come to this house that road toll has risen to
256 Victorians. Just in the space of the two weeks this
bill has taken in its normal passage from the lower
house to the upper house, another 11 fatalities have
been added to the road toll. That is another 11 families
that have been ruined, it is another 11 lives that we will
never see reach their full potential and it is another
11 communities that will have to bear the brunt of
moving on without their loved ones. It is a sombre
thought that we have lost so many Victorians in the
space of such a short time.
We need to do everything we can to encourage people
to slow down. We are always under the pump —
especially in this job — to get somewhere quickly, to
be there 5 minutes ago; we are always under that type
of pressure. However, we need to keep pushing the
message to encourage people to slow down and to drive
more responsibly, and we certainly need to get that
message across to our children as they get their
licences. This is a time in all parents’ lives that causes a
large degree of concern. Whilst it is incredibly exciting
for our young people to go through that stage of turning
18 and getting their licence, it is also a time when we
have to keep encouraging them to drive carefully.
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According to statistics, in that first year of driving the
number of fatalities is nearly double the average. We
have nearly double the number of serious car accidents
in the first 12 months of a driver’s driving career. If we
can get our children through that first 12 months of
driving experience without a crash, we will have
achieved an awful lot. As we all know, statistics show
that the incidence of serious accidents decreases
substantially after that first 12 months, but certainly for
the first three or four years that group of drivers is still
well and truly overrepresented in the statistics
surrounding serious car accidents.
I just want to make one point about what this
government has done in relation to local roads. One of
the very first policies the government put in place was
one that will cost $160 million over the term of this
Parliament. That policy was to invest $1 million a year
in each of our small councils so that they could
effectively keep their roads in a better state. We
targeted our 40 smallest councils around Victoria, and
the $1 million that we gave them for roads was
untagged, enabling them to determine what their
priorities were.
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I know there are many drivers out there who are
concerned about the speed and the tailgating tactics of
some of our heavy vehicles. If we can slow down some
of these heavy vehicles as well, hopefully we will also
get a better result there. It is good to have the opposition
on board with this bill. I hope that it goes through the
house quickly, which it looks like doing, and hopefully
we can get a better result in the road toll into the future.
Mr O’BRIEN (Western Victoria) — It is with great
pleasure that I rise to make a contribution on the Road
Safety Amendment (Operator Onus) Bill 2012. It is an
important bill, and we note that the opposition and the
Greens support it. It is sufficient for me to briefly
endorse the remarks of the previous speaker, my
colleague Damian Drum, who has put the position of
The Nationals well. That position is of course, in
conjunction with our coalition partners in the Liberal
Party, to absolutely embrace whatever measures are
sensible and appropriate to try to reduce the road toll
and the dangers for all Victorians, but particularly for
regional Victorians, given the high proportional
representation of fatalities and serious injuries in
regional accidents.

Many councillors talked to us when we were in
opposition. Councils were unable to maintain their asset
base, and some of our small councils have an extensive
local road system. If we can assist by doing what we
are doing, then all of our road networks around Victoria
are going to be the better for it. This is a program, like
the federal government’s Roads to Recovery program,
where the money goes straight to local councils and
councils are able to choose what projects they will use
that road maintenance money on. It certainly is a
project that this government is very proud of, because it
goes straight to the heart of the problem and lets local
councils maintain their roads in a better fashion.

I also note Mr Drum’s comments in response to
Ms Darveniza’s contribution. I think it was an
unnecessary attempt by Ms Darveniza to politicise what
is an important bill. Nevertheless she made her
comments, as she is entitled to do.

On top of all the money we have had to dip into in
relation to flood recovery — which has run into
hundreds of millions of dollars as well — many of our
councils have had extensive road maintenance
programs over the last two years. Of course they would
rather not have had to do some of that work; they would
rather their roads had not been ruined by the floods that
have impacted them so severely.

We also support the work of VicRoads in its ongoing
attempts to reduce the road toll. It is noted that in 2011
Victoria recorded its lowest road toll since records
started being kept in 1952, with 287 fatalities, which is
one fewer than in 2010. Of course that is still too high.
Each of those fatalities is a tragedy of enormous effect,
affecting not only the individuals whose lives are
instantly cut short, who are injured or whose lives are
irreparably changed but also the families and
communities that have to live with the impacts for
years.

This is a sombre bill to talk about; however, I am glad
that we are moving to close the loophole and I am glad
we are going to be making businesses and corporations
more accountable. Hopefully the message will also
come through to the employees who jump in a
company car and scoot around under the veil of
anonymity. That will hopefully cease.

I agree with Mr Drum’s comments about the support
this government is providing to our regional councils in
relation to the roads and bridges programs and other
programs. They are a significant means by which we
are endeavouring to enable those councils to make the
decisions they are best placed to make in relation to
their local roads.

I have a continual reminder of family farming tragedies
in western Victoria because two significant ones have
occurred in very close proximity to our property at
Penshurst. That community has suffered a number of
tragedies in recent years, but I was given a reminder
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only last week as I was driving along a road I have
travelled on for many years where, tragically, five
young people lost their lives. The site was marked by
flowers, as these sites are.
The intersection has had some treatment in relation to
greater signage, but otherwise it has returned to its
usual status of a very seldom used intersection and one
that would not necessarily be seen as the dangerous
place it is. It is not only a dangerous place, it is one of
many extremely dangerous places that are often
intersections of infrequently used country roads.
Because they are infrequently used, those roads will not
incur any accidents for most of their existence, but on
those occasions when two cars — or a truck and a car,
as was the case at that five-way intersection — happen
to approach them at the same time and one of the
drivers is inattentive for some reason or some other
distraction occurs, you have the danger of multiple
fatalities at high speed.
That is something we need to address. All governments
have recognised the problem, and all governments and
all communities need to do more. I believe we need
greater signage even more than we need expenditure on
hard surfaces in the first place, as it is the case that on
many of these intersections — and I am familiar with
many of them, not only in the Penshurst area but all
over western Victoria — the stop sign or the give-way
sign only exists at the actual intersection.
On many roads that are off the beaten track the sign is
placed at the intersection. That is okay if you are
attentive, but if you happen to be inattentive and have
not seen a warning sign — because there is not one
there — you may approach the intersection at high
speed, and your attempt to brake upon seeing the sign
will not allow you to stop in time to prevent an accident
if a car is coming the other way. Main roads, by
contrast, are often well signed.
You can also be confused as a driver by thinking you
have right of way. In many instances these are the old
1-chain roads — the survey roads — where there is a
north–south crossing or an east–west crossing, and for
drivers unfamiliar with the road, or even for drivers
who are familiar with road, until the intersection is in
clear view it really is a matter of uncertainty as to which
car should receive priority.
I would like to see us as a government and all local
councils identify these intersections and put in more
preliminary signs and rumble strips so drivers know
that a give-way sign is coming. I know that was done at
the five-way intersection after the accident. I do not
know and do not want to speculate too much as to what
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might have happened if one had been there earlier, but
to me it is something that ought not cost too much
money and ought to be done in relation to our
dangerous intersections — these quiet roads which are
rarely travelled but which are potential risks when they
are travelled.
I note that the Warrnambool community is still dealing
with that tragedy. I have many people contacting me in
relation to people they know, including one of my
electorate officers, who lost a relative in that accident.
That incident has also caused deep emotional scars for
the local Penshurst police officer, Senior Constable
Rick Jacobs, ambulance officer Keith Humphries and
other State Emergency Service and Country Fire
Authority personnel who had to deal with the tragedy of
that accident. It has perhaps been made worse in many
ways because within a short space of time another
tragedy occurred this year in even closer proximity to
our farm — in fact virtually right outside it, on the
Hamilton Highway — on 15 July. Another two lives
were lost on the Hamilton Highway. We had the
tragedy there of a husband in the following car, who
saw the accident that claimed his loved one and another
person coming the other way.
These accidents are occurring all over Victoria. They
are tragic, and this bill is important because it is a step
towards improving the behaviour of corporations in
relation to those persons who commit speeding
offences. As drivers we all have — at least I have —
committed speeding offences, and they are things that
need to be carefully considered by drivers. There are a
lot of speed zones. That may be an issue we need to
look at as well in the sense that one now spends a lot of
time monitoring the speedometer of the car in
circumstances where it can be a distraction from what is
occurring on the road. That is another issue we are
looking at as a government.
Nevertheless, in relation to the loophole that exists this
bill will be important, as it allows for an infringement
notice to be issued to a body corporate for a speeding,
red-light or level-crossing offence. If a body corporate
fails to nominate the person who was driving the
vehicle or who had possession or control of the vehicle,
the result is that the offending driver will avoid demerit
points. That allows the offender to keep driving and
continue to place the community at risk. One of the
purposes of the bill is to address this problem, and it
contains several measures aimed at encouraging
corporations to nominate drivers who commit serious
road safety offences. Those measures were described in
a briefing paper as follows:
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Increased penalties for corporations for speeding
offences, red light offences and for the offence of
unlawfully entering a level crossing:
an infringement notice issued to a corporation for
these offences will be set at 20 penalty units (or
$2817). This higher penalty will apply unless the
corporation makes an effective nomination
statement;
if the offence is prosecuted in court, the corporation
will face a maximum court penalty of up to
120 penalty units (or $16 901).

2.

New offence of failing to make an effective statement:
if a body corporate fails to make an effective
nomination statement in relation to three or more
infringement notices for the abovementioned
offences in a 12-month period, it will be liable for a
new offence of failing to make an effective
statement. The penalty for this offence will be up to
120 penalty units (or $16 901).

3.

Failure to keep records no longer an excuse:
corporations (and natural persons) will be
prevented from making ‘unknown user statements’
if the basis for making such a statement is a failure
to keep records of who had possession or control of
the vehicle.

It is important for people to note that there is one
location in Victoria where a road safety camera is used
to detect the offence of unlawfully entering a level
crossing. It is located on the Midland Highway in
Bagshot, which is near Bendigo in Mr Drum’s
electorate of Northern Victoria Region.
Additionally, if an effective nomination is made, the
infringement notice issued to the corporation will be
withdrawn and a new infringement notice with a lesser
penalty will be issued to the nominated driver or person
who had possession or control of the vehicle. As
Mr O’Donohue carefully outlined in his comprehensive
summary of the policies this government took to the
election campaign in relation to closing loopholes, that
is an important loophole that will be closed.
I also commend those people in the community, such as
those at the Warrnambool Standard, who are engaging
in extensive campaigns to talk the toll down. Again, as
we move into Christmas there is an important bipartisan
approach — an all-party, whole-of-community
approach — to this important issue of driving safety.
The tragedies are immense, as has been felt by many
people in Victoria, and we need to do everything we
can to talk the toll down and then commit to actions
that will sensibly reduce fatalities wherever possible, so
that we ensure as best we can that this Christmas we
have more people alive than would have been the case
if these measures had not been taken. It is important
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that this bill be considered carefully and that these
measures not be over the top. I commend the
government on its work, and I commend this bill to the
house.
Business interrupted pursuant to standing orders.

QUESTIONS WITHOUT NOTICE
RMIT University: engineering apprenticeship
course
Mr LENDERS (Southern Metropolitan) — My
question today is to the Minister for Higher Education
and Skills, Mr Hall. After offering mechanical trade
training to Victorian apprentices for over 113 years,
RMIT University has decided to discontinue this
training, leaving apprentices little time to find another
provider for next year. Given the minister’s
government’s stated commitment to support
apprenticeship training and the fact that RMIT’s
$20 million government funding cuts have impacted on
its training programs, will the minister intervene to
ensure that this important training continues at RMIT?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — Mr Lenders was absolutely right when he
referred to this government’s focus on increased
funding for training in apprenticeship areas.
Honourable members interjecting.
Hon. P. R. HALL — He prefaced his question with
that very statement. On the program he raised, that
being certificate III engineering — mechanical trade
(apprenticeship), I point out that RMIT has actually
received an increase in funding from this government,
and a significant increase in funding. In the case of
RMIT, there has been a 14 per cent increase in funding
by the Baillieu government for this program — to
RMIT and every other TAFE institute offering it. If you
are a private provider offering that very program, the
increase has been 25 per cent. Mr Lenders was
absolutely right in the preface to his question, in that
this government is putting more money into
apprenticeship training in this state than has ever been
put into it before.
RMIT is one of nine providers of this particular course
throughout Melbourne. This course, certificate III in
engineering — mechanical trade, has been running at
the Box Hill Institute of TAFE, Holmesglen TAFE,
Kangan Institute, by Manufacturing Industry Skills
Training and Assessment Services — —
Honourable members interjecting.
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Hon. P. R. HALL — What is the problem with
those institutes that I read out? They are remarkably
fine institutes, each of them — Northern Melbourne
Institute of TAFE, Swinburne University of
Technology in Hawthorn and Wantirna and Victoria
University. I would say that when we have that many
providers in that many locations throughout Melbourne,
then that particular trade opportunity is being well
served.
RMIT has made a business decision, and I do not have
any rights to direct it to do one thing or another. My
responsibility is to make sure that the training system in
Victoria provides opportunity at reasonable cost to
students to participate in vocational training. In this
particular case we have increased the funding and we
have ensured that there is delivery of this particular
course in at least eight other institutions throughout
Melbourne.
Supplementary question
Mr LENDERS (Southern Metropolitan) — I thank
the minister for his answer. It will be little comfort to
RMIT students looking for a course next year. In my
substantive question I asked the minister specifically:
would he direct RMIT or intervene with RMIT to
ensure that this funding, which he has said has been
increased, will actually be used to keep the course
open? He said it was not his practice to do so, but I ask
him specifically, as I did in the original question: will
he direct RMIT to keep this course open next year?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — Mr Lenders has been both in government
and in opposition for some years now. He knows that a
government is a policy director, not a direct manager. If
he expects me to be managing TAFE institutes, then
perhaps I will get out there and work at the RMIT
campus in the CBD rather than in here, because that is
what he is asking me in effect to do — to get out there
to manage, direct and tell an independent board that
operates independently, a board that manages those
commercial decisions undertaken by each of those
organisations, what to do. They do it well and I have
confidence in them. I am not a manager of those
institutions and I am not in a position to direct them to
do something, but I will certainly have some
discussions with RMIT to better understand the reasons
it has made this decision. I have not had those
discussions; I learnt about this recently. But at least
there is provision of this training for those who want to
embark upon it at the institutions I referred to
previously.
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Victorian Building Authority: establishment
Mr KOCH (Western Victoria) — My question
without notice is to my colleague the Honourable
Matthew Guy, Minister for Planning.
Mr Finn — And friend.
Mr KOCH — And friend. Can the minister inform
the house what actions the Baillieu government is
taking — —
Honourable members interjecting.
Mr Jennings — Friend will be in now!
The PRESIDENT — Order! Mr Jennings, that is
not helpful.
Mr KOCH — Can the minister inform the house
what actions the Baillieu government is taking to
reform Victoria’s building industry regulator and bring
greater transparency and community involvement to
this multibillion-dollar industry?
Hon. M. J. GUY (Minister for Planning) — I thank
Mr Koch for that very important question. As we know,
the building industry in this state is an industry of some
$25 billion, and of course a strong economy needs a
strong building sector and a strong building sector
needs a strong regulator, and that is what this
government has committed to put in place.
It is fair to say that this government inherited a mess
from the previous government, a mess that was outlined
by the Victorian Auditor-General in its 2000 report
entitled Building Control in Victoria — Setting Sound
Foundations, a mess that was outlined by the Victorian
Competition and Efficiency Commission (VCEC) in
2005 in the report entitled Housing Regulation in
Victoria — Building Better Outcomes. Both reports
were ignored. This government saw the report of 2011
put in place by the Victorian Auditor-General, which
focused on the previous 10-year Labor administration.
It has actually seen those problems and has acted upon
them.
The announcement that this government is making
today and that I inform the house of — to totally reform
the Victorian regulator, the Building Commission, to
scrap it and replace it with a new Victorian building
authority — will bring transparency and openness to a
new level in the Victorian building industry and to this
regulator, but it should have been done many years ago.
It is a reform that was called for by the Auditor-General
some five, six, seven years ago. The warning signs
were there; they were not acted upon. VCEC put out
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warning signs; the government of the day did not act
upon them.
In 2011 the Baillieu government received warnings
from a Victorian Auditor-General’s Office report that
goes back over the previous 10 years, and the
government has responded. Importantly, I of course
released those details which will put structural changes
in process, particularly in relation to those who have
appeal hearings; structural changes which we will be
looking at which will have transparent hearings on
building regulations rather than closed-shop hearings;
and, most importantly, a structure that is not dependent
on one person as a commission but a structure that is
dependent on an independent board with a chief
executive officer.
Mr Ondarchie — Appropriate governance.
Hon. M. J. GUY — This is appropriate governance,
Mr Ondarchie. This is proper governance for a
multibillion-dollar industry.
As I said, the new chief executive officer will have the
same level of responsibility as those of other boards that
exist around the state, such as, for example, the Growth
Areas Authority — a chief executive officer answerable
to a board. When I worked before politics at the
Australian Securities and Investments Commission the
role of a regulator was clearly understood. That is what
this government is going to do with the Building
Commission: it will bring the new Victorian building
authority back to focus on basics, being a regulator and
a regulator first.
The days of lavish sponsorship and corporate
entertainment by a regulator, such as what was presided
over by the previous government for 10 years, are over.
What we will have in place through the new Victorian
Building Authority will be a regulator that focuses on
regulation of a multibillion-dollar industry, that focuses
on consumer protection, enforcement of the law and
ensuring that the building industry in this state is
absolutely squeaky clean and is in tiptop shape.

Places Victoria: chairperson
Hon. M. P. PAKULA (Western Metropolitan) —
My question is to the Minister for Planning. Can the
minister advise the house on whether the chairman of
Places Victoria, Mr Peter Clarke, continues to receive
payment as chairman for the period whilst he has stood
aside?
Hon. M. J. GUY (Minister for Planning) — Yes.

Thursday, 29 November 2012

Supplementary question
Hon. M. P. PAKULA (Western Metropolitan) — I
thank the minister for his succinct and direct answer. I
am wondering whether he can be equally succinct and
direct in response to the supplementary question. Can
the minister inform the house what is the annual rate of
payment for the position of the chairman of Places
Victoria?
Hon. M. J. GUY (Minister for Planning) — In the
appointment remuneration guidelines for Places
Victoria, if I remember correctly, Places Victoria is
listed as what is called an A1 category organisation, and
that has a band at which a chairman can be paid. I am
quite sure that it is contained in the annual report.

Vocational education and training: industry
participation
Mrs KRONBERG (Eastern Metropolitan) — My
question is to the Honourable Peter Hall, Minister for
Higher Education and Skills. I refer the minister to the
coalition government’s new industry participation
model as outlined in the policy document entitled
Refocusing Vocational Training in Victoria. Can the
minister advise the house on how the new industry
engagement model is working?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I welcome Mrs Kronberg’s question. It
seems that industry engagement has been a topic of
interest to members of the opposition and the Greens, in
particular, on a couple of occasions during the course of
this week in debate on governance legislation and also
on a motion moved by the opposition yesterday. I
thought I would take the opportunity to update the
house on exactly how the industry engagement model
is working, given the interest from the opposition
parties.
I want to say this, first of all: the industry engagement
model outlined in the refocusing vocational training
policy has three major planks. The first of those is an
industry skills consultative committee. The formation
of that committee is well advanced. I have been
engaging with people and seeking suitable persons to
fulfil the roles necessary for members of the industry
skills consultative committee. A number of very fine
people have already committed to that. Before
Christmas I will have an opportunity to announce the
composition of the industry skills consultative
committee. I am looking forward to that.
It is equally important for me to deal with a suggestion
made in debate during the course of the week that all I
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was going to do was to form that committee and it
would meet only once a year, and that would be the
extent of our industry consultation. In fact I promised
that I would have a series of industry round tables with
different sectors of the industry and would sit down
with them and hear them. I said I would discuss their
training needs with them and find out whether the
market system was serving them well.
I said at the time that I intended to conduct those
forums on roughly a monthly basis, and since that
announcement and the advent of the policy position
prior to the time the budget was brought down, I have
had six of those industry round table forums. The first
one was held on 28 June in Melbourne. I invited
representatives from a whole range of business and
sector organisations to sit around the table. They
included the Victorian Farmers Federation, the
Victorian Employers Chamber of Commerce and
Industry (VECCI), the Australian Industry Group,
Forestec, the Skilled Group, the Victorian Automobile
Chamber of Commerce, the master builders association
and some others. It was a very successful industry
forum.
I have since had industry forums with the Skilled
Group at which the group invited some of its clients
involved in manufacturing, mining and transport. I held
a forum with VECCI, which was attended by its
members, to talk about training needs. Last week I had
an industry forum with the transport sector which was
convened by the Victorian Transport Association. I had
the opportunity to sit down with that sector and part of
that dialogue included the training needs of that
industry sector. Through the market facilitation branch
of my department, we are able to collate data relevant
to the industry forums in which I participate.
I also said that we would hold regional forums so that a
collective view can be taken of industry needs —
something which the previous government tended to
ignore. When receiving advice about training needs, it
ignored the regions. In the last five months I have had
industry forums in Geelong and also in Wodonga, and
the intention is to hold such forums in a number of
regions. The market facilitation unit within the
department has been engaging with industries. Each
person in that unit has responsibility in vocational areas,
and they are doing it well. I might add that that is unlike
the policy of the opposition. It seems that its
engagement will consist of one person, one person
only, and that is a skills commissioner as outlined in its
recent policy document.
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Ambulance Victoria: performance
Mr JENNINGS (South Eastern Metropolitan) —
My question is for the Minister for Health. I understand
that today the ambulance service is on code orange,
which indicates that the resources are severely stretched
within Ambulance Victoria. Yesterday in the Herald
Sun there was an article which was headed ‘Lives put at
risk’, which reports:
Sick and injured Victorians are spending an extra 3000 hours
a month on ambulance stretchers waiting to get into hospitals
than they did two years ago.
Ambulance ‘ramping times’ … have more than tripled at
some hospitals, tying up crews for almost 10 000 hours each
month.

The article concludes by saying the minister was
unavailable and could not be reached for comment. If
the minister is available for comment today, can he tell
the house how these outcomes are consistent with his
party’s election promise to improve the performance of
Ambulance Victoria from the perspective of Victorian
patients?
Hon. D. M. DAVIS (Minister for Health) — It will
not surprise the house when I say that in an answer to a
question about ambulance performance I should begin
with a little historical context. Let me state very clearly
that in 2008 the then Minister for Health merged the
ambulance services without support and without any
background workup. Ambulance performance declined
over the period of the previous government. There is no
doubt about that decline, and there is no doubt about the
need to turn around that performance. The government
has made a commitment to put in additional
resources — $151 million, which has been budgeted for
and has been put in.
Mr Jennings — Is it being spent?
Hon. D. M. DAVIS — It sure is being spent, and
additional staff are being employed. In fact I think I had
given that figure in the chamber, Mr Jennings. It is very
much the case that ambulance performance is a
challenge. There is no question about that. What I can
say on transfer times is that the previous government
failed to publish transfer times; it hid them and kept
them secret. The very first transfer times that were
released were released to a parliamentary committee
after the Labor government sought to keep them secret
year after year. What I can say is that by and large
transfer times will improve over time and have shown
some progress in very recent times because the
government is working on this directly.
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What I can also say to Mr Jennings is that it is
extraordinary for him to come into this chamber, given
his involvement with the mismanagement of the
ambulance service — —
Mr Jennings interjected.
Hon. D. M. DAVIS — No, I am very happy to
answer questions on the ambulance service,
Mr Jennings, and we will be working over the next four
years with additional resources put through the budget,
with additional resources through the new mobile
intensive care ambulance units and with additional
resources through the $151 million package. What we
inherited was a very difficult position, and it is going to
take a good deal of time to turn that around. There is no
question it will take time to turn around.
Honourable members interjecting.
The PRESIDENT — Order! The minister has had
difficulty with his voice this week, and he is trying his
best to provide an answer. It is not helpful to Hansard
and to other members of the chamber if he is
overwhelmed by interjection. I appreciate that there
might well be a fair bit of conjecture about his answer
and the issue that has been raised by Mr Jennings, but
nonetheless, given the circumstances, the minister is
trying his best, and the house needs to take that into
account so that we are able to hear his response.
Hon. D. M. DAVIS — There is no doubt that there
is a long-term challenge to improve the performance of
Ambulance Victoria. We have inherited a very difficult
position, and we are putting the additional resources,
both the additional money and the additional
paramedics, into position in both the country and the
city — 310 additional ambulance officers and
30 patient transport officers, with 240 of those in
country Victoria and 100 in Melbourne. All of those
will make a significant difference, but it will take some
time to turn around Ambulance Victoria because it was
a very challenged organisation that we inherited.
I want to say something about today. Obviously the
community will face a significant challenge with
today’s heat. The chief health officer has put out an
alert warning of the heat across the state today but
particularly for northern regions in the state. There is no
doubt that on these very hot days the ambulance service
faces a particular challenge. Some will remember the
period in early January 2009, and I am sure the
previous government ministers will remember that.
That was a period when more than 300 Victorians died
in that heatwave, and the main service responder at that
time and in these heat-induced situations is the
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ambulance service in Victoria. Ambulances obviously
have to carry that heavy load.
Supplementary question
Mr JENNINGS (South Eastern Metropolitan) —
The minister took some credit for the transparency of
data that is available to the community in relation to the
performance of the ambulance service. I remind him
that the data that is relied on in this article, which
underpins the basis of this story, was obtained by the
opposition through FOI. This material was actually
extracted from his government reluctantly and not
published willingly. If the minister wants to take credit
for publishing this material, he should publish it. Today
he has had the opportunity to identify one example
where ambulance performance has improved on the
basis of better outcomes for Victorian patients. I will
give the minister the opportunity — totally
unguarded — and will not interrupt him if he provides
us with one example of better patient outcomes for
Ambulance Victoria since he has been the minister.
Hon. D. M. DAVIS (Minister for Health) — I am
very happy to provide that example, and what I can say
is that survival rates for patients of the ambulance
service are improving in Victoria. Indeed the ratio of
people, particularly in country Victoria, is improving.
Mr Jennings — What is the evidence?
Hon. D. M. DAVIS — I can actually provide that. I
do not have the figures here with me just now, but I can
make a very clear indication that the key aim of an
ambulance service is to actually provide support for
patients, get them to hospital quicker and save lives —
and survival rates in Victoria for ambulance patients are
improving. That is the critical measure.
Mr Jennings — Where is the evidence?
Hon. D. M. DAVIS — That evidence has actually
been put out publicly before, and I will be very happy
to make some further statements about that in the
forthcoming period.

World AIDS Day
Ms CROZIER (Southern Metropolitan) — My
question is also to the Minister for Health, Mr David
Davis, and I ask: will the minister inform the house of
plans for World AIDS Day?
Hon. D. M. DAVIS (Minister for Health) — What I
can say about World AIDS Day, which is on Saturday,
is that it is an important opportunity to focus on the task
that remains. The Victorian government, as I might add
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are other governments around the country, is
determined to press forward with better approaches and
better systems. I can also inform the house that to
commemorate World AIDS Day the spire of Arts
Centre Melbourne will be lit and AAMI stadium will
also be lit at 9.30 p.m on Friday. These are important
symbolic steps. I note that partners in this focus on
World AIDS Day include the City of Melbourne, and I
welcome its support, and the Pacific Friends of the
Global Fund to Fight HIV/AIDS, Tuberculosis and
Malaria, obviously in partnership with the Department
of Health. These are important steps that we are taking
to bring additional public focus to these issues, issues
that will be of significance worldwide.
Many in the Victorian community will know that in
July 2014 the state will host the International AIDS
Conference. To have that conference here is an
important achievement. We welcome the support of
other governments in Australia for that. I note that
Tanya Plibersek, the federal Minister for Health, was in
Washington with me at the 2012 AIDS conference, and
I think both of us learnt a great deal.
The Victorian government is determined to put in place
better testing procedures and better prevention
procedures, and I think the opportunity to mark World
AIDS Day — first on Friday night ahead of the day but
also officially at a launch here at Parliament House —
will be an important opportunity and an important
chance to mark the important work that remains to be
done.

Hospitals: funding
Mr JENNINGS (South Eastern Metropolitan) —
Unsurprisingly my question is for the Minister for
Health. In the last sitting week, when called upon to
identify new hospital beds which deliver on the
minister’s election commitment for an additional
800 beds to Labor’s hospital investments, the minister
tried to take credit for beds that were funded by Labor
in the 2010–11 budget. As recently as yesterday his
colleague Mr McIntosh, the Minister responsible for the
establishment of an anti-corruption commission,
claimed that the 2012–13 budget is the first under the
Baillieu administration. Can the minister explain to the
house how on earth both of them can be correct?
Hon. D. M. DAVIS (Minister for Health) — First of
all, I do not immediately accept everything that the
shadow minister might say in terms of assertions as to
what was said in the other chamber or elsewhere. But
let me be quite clear, the government is delivering on its
election commitments across the board. We are
working hard on that. We are increasing health funding

5293

very strongly. But I can point for the shadow minister’s
benefit to one important cloud on the horizon — that is,
the commonwealth government’s decision to cut
funding to hospitals in Victoria on 7 December. Over
the period from 7 December to 30 June the
commonwealth government intends to take
$107 million out of Victorian hospitals. That will
impact on a whole range of hospitals.
Let me give some as examples: nearly $8.4 million
from Eastern Health, and at Mildura $1.16 million is
the impact of the reduction by the commonwealth
government. The Victorian government is increasing
funding. It has increased funding to health services —
$13.7 billion is the actual amount. There has been a
massive increase in funding this year and there was an
increase last year. As I said, the commonwealth
government is actually decreasing funding, and it is
doing it in a way that will impact very directly on
hospitals.
I suggest that Mr Jennings might wish to join with the
government and with his colleagues in other states in
supporting our campaign to have restored the
$400 million in this financial year that has been taken
from Australian hospitals by the Prime Minister, Julia
Gillard. He might like to join us in fighting to restore
the $1.6 billion that will be taken from Australian
hospitals over the next four years. But the $107 million
in Victoria is going to be a significant challenge for
Victorian hospitals, hospitals like Geelong Hospital,
which will face a significant impost. I know that
Richard Marles, the federal member for that city, has
got something quite wrong. He appears not to
understand what his own government is doing. They
are going to cut funding to Geelong by $4.9 million in
this financial year. It is a significant cut. It is going to
impact very harshly on Geelong people. And the same
in Bendigo — —
Mr Lenders — On a point of order, President,
Mr Jennings asked Mr Davis a specific question about
statements from two ministers on the state budget and
he asked him to reconcile them. Mr Davis is now doing
a tour of the state, commenting on what he thinks of
federal members of Parliament and what they should be
saying. I ask you to bring him back to the question,
which was specifically about reconciling two
contradictory statements on a budget from two
ministers in this government.
Hon. D. M. DAVIS — On the point of order,
President, it is clear that I am responding very directly
to the member’s questions about provision of services
in the health portfolio.

QUESTIONS WITHOUT NOTICE
5294

COUNCIL

The PRESIDENT — Order! On the point of order,
I must say that I do not concur with Mr Davis’s view
that he is responding to the question. In this case I think
the minister is debating the answer rather than
responding to the question. I do not think the discussion
of federal matters is a response to a question about the
description of the budget positions of government
raised by two different ministers. I am not in a position
to direct Mr Davis to answer, but I would suggest that
at the moment he is debating the answer. That is
certainly outside the scope of question time and the
standing orders.
Hon. D. M. DAVIS — What I can indicate to the
member, aside from the challenges we face at the
moment from the federal government, is that the state
government has increased spending into health in each
of its years in office. It is setting about achieving its
election commitments, and it is doing that assiduously.
We are delivering on additional physical capacity
across the state at places like Box Hill in your
electorate, President. You will understand the upscaling
of the Box Hill Hospital from a $407 million hospital to
a $447 million hospital, an announcement made in the
first budget of the Baillieu government. We are
working to deliver on those sorts of commitments,
which will provide additional capacity and services
across the state.
Supplementary question
Mr JENNINGS (South Eastern Metropolitan) —
President, thank you for your intervention, and thank
you for the opportunity to perhaps encourage the
minister to share with his cabinet colleagues that, so far
as the Victorian community is concerned, the 2011–12
budget was the first budget delivered, introduced and
administered by the Baillieu government. That is our
benchmark; that is what we intend to measure the
government from. Is it not true that in that budget and
the subsequent budget that the minister’s government
has chosen to remove $616 million of budget savings
from those two budgets administered by the Baillieu
government under the minister’s stewardship of the
health portfolio — $616 million?
Hon. D. M. DAVIS (Minister for Health) — What I
can say to the member very clearly is that I do not
accept the parameters he has outlined. We will devise
parameters that reflect reality and not the fantasies of
the opposition. Let me be quite clear with the member.
In each of the last financial years we have pushed up
spending in health to $13.7 billion. It is a record. No
Victorian state government in the state’s history has
spent as much in health as our government has this year
and the previous year, so we have increased spending.
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What I can indicate is still embedded in the budget —
that is, cuts and reductions put in place by the previous
government. What I can say — —
Mr Jennings — But not yours.
Hon. D. M. DAVIS — If the member wishes to
check Hansard, he will find I did respond to a question.
There were some significant reductions put in place by
the previous government under the now Leader of the
Opposition and member for Mulgrave in the Assembly,
who was the health minister.

Housing: Fitzroy development
Mrs COOTE (Southern Metropolitan) — My
question is to Ms Lovell in her capacity as Minister for
Housing. Can the minister update the house on any of
the Housing Affordability Fund developments?
Hon. W. A. LOVELL (Minister for Housing) — I
thank the member for her question and her ongoing
interest in housing projects in Victoria. Last week I was
delighted to join with the federal Minister for Housing
and Homelessness, Brendan O’Connor, and also
George Housakos from Urban Communities to
officially open the new social housing development at
150 Brunswick Street in Fitzroy. The delivery of this
project truly involves a partnership. Not only is there a
partnership between the state government, the federal
government and the housing association that now
manages this project, but the project has also formed
partnerships within governments because it has spanned
two state governments and two state ministers. I should
have mentioned that the former state Minister for
Housing, Richard Wynne, was also with us at the
opening. The project has also spanned the time of four
federal housing ministers, so its delivery has truly been
a partnership.
This is a great new building in Brunswick Street. It has
152 new apartments — 76 one-bedroom and
76 two-bedroom apartments — which will now house
those who are disadvantaged. Urban Communities is
doing a great job of tenanting the building, with 70 per
cent of its tenants coming off the public housing
waiting list, many of them having been previously
homeless. The project also includes a hub for parents
and children’s, called the Connie Benns Centre, which
will open next year. The complex was built by
Abigroup and designed by McCabe Architects and Bird
de la Coeur architects. The $43 million funding for this
project was provided through the federal government’s
Housing Affordability Fund. The partnership between
the levels of government has involved the federal
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government delivering on funding and the state
government delivering on the building.
For the Connie Benns Centre, $5.5 million was
provided through a consortium that included the
Brotherhood of St Laurence, the City of Yarra, Lentara
UnitingCare and also state and commonwealth
agencies. During the construction of the building,
Abigroup employed six local public housing tenants as
lift drivers, traffic controllers, in general labouring and
as office administrators. It produced a great outcome
for the six tenants, who now participate in employment.
Ms Mikakos interjected.
Hon. W. A. LOVELL — I note that a member for
Northern Metropolitan Region, Ms Mikakos, is not at
all interested in this development. She is talking to her
backbenchers, unlike a member for Northern
Metropolitan Region on this side of the house.
Urban Communities is delivering a fantastic
community in Brunswick Street, integrating this new
building with the Atherton Gardens public housing
estate and also with the wider community in Brunswick
Street. In his speech on the day, Minister O’Connor
made special mention of the need for further
partnerships like this, and we look forward to him
honouring that commitment as we enter into
negotiations on a new national affordable housing
agreement next year.

Social housing advocacy and support program:
funding
Ms HARTLAND (Western Metropolitan) — My
question today is for the Minister for Housing. The
social housing advocacy and support program (SHASP)
was singled out for a 30 per cent funding cut in the last
state budget despite no prior consultation with agencies
and services. There are 2000 vulnerable households
across Victoria who will not be able to get the help they
need as a result of these cuts. So far the minister has
refused to guarantee the future of this service when it is
clearly working and has broad committee support from
organisations and individuals in areas like
homelessness, health, mental health, family violence,
youth support and child protection.
Hon. W. A. LOVELL (Minister for Housing) —
First of all, I would say that the premise of the question
is wrong and also the statistics used in Ms Hartland’s
question are wrong. The social housing advocacy and
support program (SHASP) is just one of a suite of
services that provides support to social housing
tenancies that are at risk. There is also another program
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called Support for High Risk Tenancies. We put
$4.7 million of additional money into that program in
this year’s budget. We also have other services that
provide support to these tenants, such as the Hot Spot
program and also tenant participation programs. As I
said, SHASP is just one of a suite of programs that
provide support.
We have been working with the SHASP providers to
minimise the impact of any funding reduction on them.
In fact we have taken back in-house — into the Office
of Housing — a number of the services they used to
deliver. As an example, the SHASP providers used to
manage community facilities on housing estates, and
the providers have told me that they were spending
around $800 000 to $900 000 a year providing support
for the management of those facilities. We have taken
that role back into the Office of Housing so they no
longer have that impost. We are ensuring the SHASP
providers can concentrate on their core business of
providing services to tenants. We are working with the
providers to ensure that they can continue to provide a
high-quality support service to tenants.
Supplementary question
Ms HARTLAND (Western Metropolitan) — I
found the minister’s answer very interesting because I
have been approached by a number of organisations
regarding this issue. There is also the Save SHASP
campaign, so I am not sure why it is that she has the
impression that everything is working fine and dandy
when the agencies on the ground delivering the services
are telling me that this is actually putting people at risk.
Is the minister prepared to meet with those
organisations to hear their questions, and especially
from the Save SHASP group?
Hon. W. A. LOVELL (Minister for Housing) — I
have met with a number of providers on this issue. We
are providing more targeted services in order to provide
better services to our tenants, and we will continue to
work with providers to ensure that happens.

Technology sector: government initiatives
Mr RAMSAY (Western Victoria) — My question
is to the Minister for Technology, the Honourable
Gordon Rich-Phillips. I ask the minister: what is the
Baillieu government doing to open Victoria up to the
world through investment attraction, exports and the
digital economy?
Hon. G. K. RICH-PHILLIPS (Minister for
Technology) — I thank Mr Ramsay for his question. I
know of his interest in the digital economy, and — —
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Mr Somyurek interjected.
Hon. G. K. RICH-PHILLIPS — And as I said
yesterday, I was very pleased to join Mr Ramsay in
Ballarat last Friday to announce 150 new jobs at IBM.
Mr Somyurek interjected.
Hon. G. K. RICH-PHILLIPS — Mr Ramsay
mentioned the digital economy in his question, and it
certainly excited Mr Somyurek.
Last week we saw the opposition release a document
titled Victorian Labor’s Plan for Jobs and Growth.
This is a document that contains purlers such as the
opposition’s commitment to introduce national
harmonisation of occupational health and safety laws,
which would impose a $3.4 billion cost on Victoria’s
employers and would be the biggest jobs destroyer in
Victoria since the last Labor government. That is
Labor’s commitment. We also have in the plan a
reference to the digital economy.
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proposed to do with the digital economy. It said, ‘The
Baillieu government has failed — —
Mr Lenders — On a point of order, President,
Mr Somyurek was not interjecting and the minister is
yet again reading from prepared notes a commentary on
opposition policy and not on government
administration. I ask you to ask him not to debate the
question and to answer the question on state
administration rather than giving a commentary on
opposition policy.
The PRESIDENT — Order! I think this time the
point of order is closer to the mark. I ask the minister to
have due regard to Mr Ramsay’s question, which I
think had more to do with the government’s
administration than what might be alternative policies
in the market.

Mr Lenders — On a point of order, President, I am
delighted that Mr Rich-Phillips is reading Labor’s jobs
plan, but he got a question on state administration.
While I wish the state administration was implementing
that plan, it is opposition policy. He has been asked a
question on state administration, so I ask you to hold
him to his government’s administration rather than
letting him glean ideas out of someone else’s policy.

Hon. G. K. RICH-PHILLIPS — I am happy to
talk about the government’s plan for the digital
economy. Last year I was very pleased to release
Victoria’s Technology Plan for the Future, which is a
$150 million package that spans biotech, ICT and small
tech. We had $85 million committed to ICT, we had
$55 million committed to biotechnology and we had
$10 million committed to nanotech and small tech. Part
of that plan was the Broadband-Enabled Innovation
program, which is an $18 million program designed to
encourage Victorian companies and Victorian
institutions to harness the potential of high-speed
broadband to develop the digital economy.

The PRESIDENT — Order! I thank Mr Lenders
for the point of order. I am in a little difficulty in terms
of the minister’s answer on this occasion because of
interjections, particularly from Mr Somyurek, which
were voluminous and repeated and in fact invited the
minister to stray from what might have been his
response to Mr Ramsay. It is difficult for me to require
the minister to be more specific in regard to
Mr Ramsay’s question when he is distracted by those
interjections and actually invited by them to introduce
different matters into his response. Just as Mr Lenders
got to his feet to raise that point of order I thought I
heard words from the minister which were very
relevant to Mr Ramsay’s question and were homing in
on that. I think he had decided that he had dealt with
Mr Somyurek’s interjections and was moving on. I am
sure that will be the case.

Earlier this year, in March, I was pleased to announce
the Digital Futures Fund, which is an $11 million
commitment to encourage the uptake of ICT
technologies into the broader Victorian economy to
drive productivity, because we see the potential of
technology and the potential for ICT in particular to
drive productivity, and productivity is one of our great
challenges. We released that program in March of this
year. We also have the ICT skills initiative, which was
released last year. That is a commitment of $2 million
to encourage young people to enter science, technology,
engineering and maths courses, which can lead to
careers in the technology field. This year I was pleased
to release the $8 million technology voucher program,
which with different levels of support is designed to
encourage the uptake of technology in the broader
economy.

Hon. G. K. RICH-PHILLIPS — I thank
Mr Lenders for his highlighting of the digital economy
and also providing an opportunity to talk about the
government’s plan on the digital economy. We had
some commentary from the opposition about what it

The government has a broad suite of programs, a broad
suite of plans, to encourage the development of the
digital economy. I was very surprised to see the
following statement in the opposition’s document
released last week:

Mr Somyurek interjected.
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The Baillieu government has failed to develop a plan to
prepare Victoria for the digital economy. Victoria needs an
overarching strategy to position the state for the opportunities
presented by the digital economy.

I am happy to say to the opposition that I do not know
what its members have been doing for the last two
years. Victoria has a plan, it is a $150 million
commitment; we have already seen 2000 jobs created
through that plan and around $700 million of capital
investment. The Victorian government is getting on
with the job, and I would encourage the opposition to
get on board.

RULINGS BY THE CHAIR
Members: unparliamentary expressions
The PRESIDENT — I would like to advise the
house on a matter that has been raised with me. In this
case both the Deputy President, Mr Viney, and Mr Finn
have referred to me the proceedings of the adjournment
debate on 23 October. In the case of Mr Viney, the
Deputy President, it was simply for my information as
to the proceedings on that night. Mr Finn actually
sought some clarification on an earlier ruling that I had
made and some indication of what the attitude is in
respect of naming people, or describing people, in the
context of parliamentary privilege.
As I said, the matter raised refers to the adjournment
debate on 23 October. In the course of his contribution
to the adjournment debate Mr Finn made reference to
Professor Tim Flannery and described him as
‘Sandbags Flannery’ because of certain statements that
he had made which Mr Finn thought were inconsistent
with the circumstances of climate change as he
understands them. In that instance the Deputy President
asked Mr Finn to desist from making those sorts of
remarks in his contribution. Mr Finn attempted to
explore the Chair’s position in respect of his ability to
make the comments he was seeking to make in that
adjournment item.
I say at the outset that had I been in the chair on that
night I would not have objected to the ‘Sandbag’
reference in itself. Whilst it is perhaps not an approach I
personally would have taken in raising a matter in this
house, I do not believe it was a personal reflection on
Professor Flannery. It was in a context where Mr Finn
was talking about the views of Mr Flannery rather than
reflecting directly on him. In that context I think it is
quite different to the previous issue that Mr Finn sought
clarification on, which the Deputy President referred to
on that night of 23 October, when I had sought for
Mr Finn to withdraw descriptions he had made of
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Mr Flannery that I thought were unparliamentary
language and ought not to have been made.
I see a very clear distinction between the remarks
Mr Finn made at that earlier time and those made on
23 October, which as I said I would have let pass, but
that does not in any way reflect on the Deputy
President’s comments on that evening. I personally
would not have been as concerned about that remark as
I was about the earlier remarks. The reason I was
concerned about the earlier remarks was that I thought
they did reflect on the character of Professor Flannery
in a way I considered inappropriate, particularly for
Parliament.
In raising this matter with me Mr Finn referred to the
standing orders, particularly standing order 12.20(1),
which states:
No member will use offensive words against either house of
Parliament, any other member of either house, the Sovereign,
the Governor or the judiciary.

He points out that from his perspective they have a right
to protection from the Chair in terms of debates but in
fact there is no similar right afforded to other people.
Mr Finn indicated that an attempt to protect someone
not protected by the standing orders was in fact made
by the then Leader of the Government in the Council,
Mr Lenders, on 20 December 2006, and in that case
President Smith ruled against Mr Lenders’s point of
order on the basis that the standing orders did not offer
any protection to the individual that Mr Lenders sought
to protect. Mr Finn indicated to me that he believes the
President’s ruling could not have been clearer. He
clearly has the view that mine needs to be clearer, so I
intend to make it clearer.
Mr Finn went on to say that he had a very deep concern
on the matter. He believes it is not about the good name
or otherwise of any one individual but a much wider
principle of members of Parliament being able to
exercise the freedom of speech contained within the
standing orders. He said:
If members cannot express a view within the standing orders,
the Parliament itself is undermined.

On that basis, he has sought my clarification.
I first go to the occasion on 20 December 2006 and
President Smith’s ruling. In that case Mr Finn had been
prosecuting an adjournment item in respect of the then
Chief Commissioner of Police and had made comment
to the effect that she was ripping at the very fabric of
law and order in the state. Mr Lenders sought to have
that comment withdrawn. In the same way that I did not
object to the description of Professor Flannery as
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‘Sandbags Flannery’ in the context of what was
presented on the most recent occasion, I also would not
have had an objection to the remarks Mr Finn made
about the then Chief Commissioner of Police, because I
do not believe that the remarks he made were a
description of her character or in any way a reflection
on her. I believe that what he was debating on that
evening as part of his adjournment item was in fact her
actions. Clearly her actions, her views and any material
she might have put into the public arena is fair game for
debate. However, on that occasion had there been a
reflection on her personally and in a way that was
unparliamentary, I would have had a different view.
I do not think that the ruling by Mr Smith applies to the
circumstances I have ruled on previously with regard to
Professor Flannery, which Mr Finn has sought
clarification about. I point out that on 29 April 1998 a
very important member of this house, the then Deputy
President, Peter Hall, issued a ruling that says:
It was important that, when members referred to a member of
the public, they did so in relation to the individual’s actions
and did not directly criticise the individual him/herself.

That is the view I take in the discharge of my duties in
the chair. As Mr Finn has indicated, members need to
have freedom in terms of their speech and matters they
can raise in this Parliament and they need to be
unfettered in that respect. I believe that is a reasonable
proposition. However, from my point of view it is
important that members exercise parliamentary
privilege very carefully and judiciously, because I think
members have a responsibility in terms of what they
bring to this chamber and what they talk about. Indeed
reflections on people who do not necessarily have a
right of reply or an easy right of reply are of concern to
me as the Chair.
More importantly, I have the view that the ideas, the
views and the actions of people are fair game and
members ought not to be fettered in any way in terms of
pursuing those matters. However, when it comes to
descriptions of people that reflect on their character, are
gratuitous or might well be considered abusive,
slanderous or defamatory in another context outside this
chamber, I think members need to be very careful. As
the Chair I would certainly be looking to contain those
matters. I take the view that we are not shock jock radio
hosts, we are members of Parliament and we are leaders
in the community. We need to be very careful in the
way we describe people, in part out of respect for this
place as much as anything else.
Mr Finn raised the matter that only certain people are
explicitly given protection from commentary under the
standing orders. He of course referred to other members
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of Parliament, the judiciary, the Governor and the
Queen. That is true. As far as it goes, they are
specifically listed in the standing orders. I would say to
members of this chamber that if the standing orders are
silent on some matters, that does not mean there is a
carte blanche opportunity for them to go out of their
way to attack somebody else, because we have laws
against assault outside this place. We would not allow
somebody to assault somebody in here and say, ‘Yes,
but this is a different place’.
As is the case in the commentary we make on people,
we need to be mindful of the fact that in this place,
whilst there is parliamentary privilege, that privilege
does not extend to a situation where members could
recklessly comment on somebody else or engage in
some sort of character assassination of that person.
What is important is that the focus, as I said, is on their
ideas, their views and perhaps their actions, but not on
the people themselves.
I do not believe curtailing the sort of slur or
commentary that outside of this place would be
considered defamatory or slanderous or suchlike is a
curtailment of the rights of members to express their
views. As I said, I really think that what members need
to bear in mind is that parliamentary privilege is indeed
a privilege and it needs to be exercised very responsibly
and very carefully.
Hon. D. M. Davis — In view of the content of your
ruling and comment, President, I wonder whether at the
next Procedure Committee meeting an item could be
added to discuss this point.
The PRESIDENT — Order! I am quite happy with
that.
Sitting suspended 1.00 p.m. until 2.03 p.m.
The DEPUTY PRESIDENT — Order! Before
calling the next government speaker, following the
President’s comments in relation to Mr Finn’s
contribution I wish to make it clear that on the evening
when I was in the chair I did not ask Mr Finn to
withdraw; I asked him to be cognisant of the
President’s previous advice to him. The President’s
advice before lunch clearly indicates that there are
certain people who cannot be the subject of comments
that are potentially defamatory. His advice in relation to
persons who are not members of Parliament et cetera is
a guidance to members, and as a consequence I will
follow that, which means that I will interpret the
standing orders as they are written.
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Debate resumed.

someone in the world dies on a road somewhere on the
planet. We here in Victoria have been making an effort
to reduce that risk. That is part of the reason why the
Road Safety Amendment (Operator Onus) Bill 2012 is
so important: it is about again reaffirming the
seriousness of road safety.

Mr ELSBURY (Western Metropolitan) — I rise
this afternoon to speak on the Road Safety Amendment
(Operator Onus) Bill 2012. This bill recognises that a
vehicle must have a driver. It is very uncommon for a
vehicle to travel down the road without someone in
control of it — although for far too long people have
been using the excuse ‘I don’t know who was driving
the vehicle’ to get out of incurring licence demerit
points. Yes, it costs a bit more — $717 on top of the
fine for the offence that was committed — but really it
is stepping to one side and trying to pass the buck. It is
trying to reduce the impact the penalty has on a person
who has infringed the law, whether that be through
speed, disobeying a roadside or traffic light signal or
going around a railway crossing boom.

As the only member of the joint parliamentary Road
Safety Committee in this chamber I can say to the
house that that has been a focus of mine and a focus of
the committee for the term of this Parliament and
certainly for many years past; it has been the concern of
that committee to reduce the incidence of road fatalities
in Victoria. We attended the Australasian Road Safety
Conference in Perth in early November of 2011 so we
could discuss some of the plans people have about
reducing road tolls and improving road safety. Our
friends in Western Australia have adopted the Towards
Zero campaign; they want their road toll to be zero. It is
a noble effort. Would it not be fantastic if we could
achieve it? Would it not be fantastic if we could have
no road deaths in any state in this country?

Being a driver is not a right, it is a responsibility. You
have a responsibility as a driver to obey the laws. You
have a responsibility as a driver to be considerate of
other drivers. You have a responsibility as a driver to
not infringe upon the laws that regulate the way we use
our roads. Indeed, there is a very important reason why
we are doing this. It is about safety. A 1-tonne piece of
metal moving at 100 kilometres per hour down a road is
dangerous. Even moving at 60 kilometres an hour it is
dangerous. There is a lot of energy involved, and if it
comes into contact with a stationary human being or a
stationary vehicle, that energy has to go somewhere.
Unfortunately it usually gets transferred through the
occupants of the vehicle and other objects, which
causes damage to personal property, injury and, in the
worst cases, death.

The inconsistency occurs where someone who is doing
something that breaks the law on our roads is able to
pay their way out of it. Instead of being given demerit
points on their licence they hand over $717, and it just
goes away. What have they learnt from that? They have
learnt that they can buy their way out of it; that is about
it. When it comes down to it, it has to be about cause
and effect. If you break the law, you get a penalty, and
if that penalty removes your right to drive a car, so be it,
because you are using that vehicle in an irresponsible
manner.

ROAD SAFETY AMENDMENT
(OPERATOR ONUS) BILL 2012
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A lot has been done over the years to mitigate injuries
caused in road accidents. Whether it be the inclusion of
seatbelts in all vehicles and the mandatory wearing of
seatbelts when a vehicle is being used or the
introduction of air bags, curtain airbags, energy
dispersing structures within the vehicle and survival
capsules, it has all been about reducing the road toll; it
has all been about surviving an accident. However,
ultimately the best way to survive an accident is to not
have one at all.
Not many members here would be aware that it is
currently the United Nations Decade of Action for
Road Safety, which lasts from the year 2011 to 2020,
because, globally, someone dies on a road every
6 seconds. It is a sobering thought that every 6 seconds

In a report by the Herald Sun of 23 December 2011
headed ‘Speeders pay to beat demerit points’ it is
claimed that ‘50 000 rogue drivers each year pay a fine
to avoid demerit points’. The fine is an extra $717 on
top of the original infringement. Those fines generate
$112 million over three years. That is an extraordinary
amount of money. That is an extraordinary number of
people out there committing a crime and just paying
their way out of it.
This bill will stop people being able to do that. It will
require people to nominate who the driver was for any
given incident, and certainly in some big fleets that will
be a challenge; however, I would suggest that with
most insurance companies you have to know who the
drivers of your vehicles are. If you do not know who is
driving your vehicles, they probably should not be
driving. For a failure to give an effective statement by a
company that owns a fleet there is a possible fine of up
to $16 900, and not keeping your records in order will
not be an excuse.
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Speaking about large fleets, taxi records must also
match the operator onus claims about who was driving
the vehicle at a given moment. Certainly in the recent
inquiry into Victoria’s taxi and hire car industry there
was a submission put forward by the Department of
Transport and the Victorian Taxi Directorate. Their
revised submission was received on 18 August 2011. In
that submission there is a case study which reads:
During 2010, VTD transport safety and compliance detected
a driver who had incurred demerit points in 98 separate
offences between February 2008 and May 2010, with 59 of
these offences having been committed in taxis. The associated
fines totalled $17 387, before additional late payment
penalties.
Further investigation into this driver found that he had
stopped driving taxis in March 2008. The individual’s driver
licence was being used as a demerit point reallocation tool by
a pool of 65 other drivers.

That is unbelievable; people were just transferring their
demerit points to another driver. To stop that, false and
misleading statements about who the driver of a vehicle
was when an offence was committed will incur a
$16 900 fine for a company that allows that to happen.
You need the documents between the taxi company and
the operator to match up. If they do not match up, a fine
is going to be inflicted.
We have also expanded the period within which a
prosecution can be pursued out to 24 months after an
offence, up from the current 12 months that is in place.
We are increasing the penalty for the offence of
providing false and misleading information to
120 penalty units where the offence is committed by a
body corporate. The bill also provides that where an
offence is committed by a natural person the court may
impose licence sanctions on the offender, including
cancellation of the person’s Victorian drivers licence or
learners permit, if any, and — whether or not the
person holds a Victorian licence or permit —
disqualification of that person from obtaining a
Victorian drivers licence or learners permit and from
driving in Victoria for up to 24 months. It only makes
sense that the person who commits the crime does the
time.
We have had some issues with level crossings of late as
well. Certainly some people have chosen to go through
a level crossing when a train is about to pass through.
We have seen it on news reports and on the current
affairs shows that are available, and we have also
witnessed the tragic circumstances of what happens
when a vehicle gets onto the train tracks at a level
crossing when a train is passing through. That is why in
regional Victoria we have introduced new level
crossing speed limits to reduce vehicle speeds to

Thursday, 29 November 2012

80 kilometres per hour. Not only does this reduce your
speed, giving you time to actually assess what is
happening ahead of you at a level crossing, it also gives
you the opportunity to become aware that something
important is coming up. You have time to think, ‘I have
to reduce my speed. Why am I reducing my speed?
There is a level crossing; I had better be aware of it’,
instead of just thundering through at 100 or
110 kilometres per hour. It seems that this message has
also been taken up by Metro Trains Melbourne, which
has its new jingle Dumb Ways to Die; it is one of the
dumbest ways to die, according to Metro.
To people who are out there thinking about going
around a level crossing and thinking, ‘I’ll be able to zip
off, and if there’s a copper behind me, he won’t catch
me because I’m going to get past and he won’t follow
me around’, I say, ‘If they’ve got your licence plate,
they’ve got you, buddy — you’re finished’. They are
going to get you, because if you are driving a fleet car,
the owner of the fleet car has to say who you are, and if
you are borrowing someone’s car, they are going to be
dark on you as well because they are going to be
nominating you for the fine.
The Road Safety Committee also conducted a speed
zones review. The number of speed zones will be
reduced so that drivers can better concentrate on what is
happening on the road in front of them. That will mean
that the excuse of, ‘There’s too many speed zones;
that’s why I was driving at 60 kilometres an hour in a
40 kilometres-per-hour zone’, will not hold water any
more. We will have more logical speed zones so people
will know what the speed on a road should be. Speed
signs will not be changing every 400 metres or so.
Our road toll continues to decline, and that is a good
thing. I have friends and family members who work in
emergency services. On a daily basis they help to save
people. One of my family members was a first
responder at an accident in Werribee where four young
lives were taken from us. I can tell members that they
were affected in the most awful way. Afterwards they
were not able to work for some weeks because of the
effect that incident had on them. I can only imagine
what it does to families when they lose a loved one.
This legislation further enforces our very strict
regulation of how people use our roads. I commend its
support to the house.
Ms CROZIER (Southern Metropolitan) — I am
pleased to rise to contribute to the debate on the Road
Safety Amendment (Operator Onus) Bill 2012. I am
pleased too that the Minister for Roads, Mr Mulder, and
the government have made a commitment to close the
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loophole that the bill addresses. It is a quite glaring
loophole when you look at the detail of what has been
occurring over a number of years, with a number of
individuals, companies and others having been able to
get around a very serious issue. As has been highlighted
by a number of speakers, road safety is of paramount
importance to all governments of all persuasions.

Some issues have arisen for Victoria Police, and it
continues to introduce road safety measures. I note that
the Victoria Police annual report for 2011–12, on which
I spoke yesterday, includes reports on a number of
initiatives and various operations. The report outlines
the work of Operation REBUS, which was using
intelligence to support road policing, and states:

Just before coming into the chamber I looked at the
Transport Accident Commission website for last night’s
road toll figure. It is still far too high, at only two less
than it was at this time last year. Last night it was 256
and it was 258 or thereabouts last year. That is still far
too high a number. It is difficult for all the families and
friends of those people who have been involved in
those sad fatalities to have to deal with. As we come
into the Christmas period, it is even more important that
dangerous drivers are taken off the roads. This bill is
another initiative towards ensuring that those who
should not be on the roads because they are driving
dangerously are taken off the roads.

The operation ensured 24 674 vehicles were scanned, with
186 offences detected, equating to a strike rate of one offence
detected every 3 minutes — many of these offences being for
serious unauthorised driving offences.

When I was researching this bill I found some news
articles from last year. One in particular, in the Herald
Sun of 23 December, states:
In the past three financial years, there were more than
158 000 cases of drivers dodging demerit points from
speeding and red light fines. Company drivers are also using
the loophole.
…
‘This is just the tip of the iceberg in terms of demerit point
rorting’, the police source said.

Before that, an article in August 2011 highlights:
Records showed a solitary cabbie was responsible for
98 separate driving offences over a two-year period.
That driver amassed an astonishing $17 300 in traffic fines,
not including late-payment fees.
But further inquiries revealed the elaborate scam —
65 law-breaking cabbies were transferring their demerit
points to the one licence.

From those articles you can see what has been going on
and that there has been a scam. The government and the
Minister for Roads have identified that. I note that
considerable consultation was undertaken to address
this significant loophole and that wide support was
received from VicRoads, the Department of Transport,
the Department of Justice and Victoria Police to ensure
that the loophole was closed. Again, the minister should
be commended for taking up the issue so promptly and
closing this loophole.

A lot is being done in policing, and this legislation will
back up the very good policing that is undertaken to
ensure that our road safety measures are getting out
there and that those people who are driving unlawfully
are dealt with. The bill makes changes to further
discourage companies from failing to identify their
drivers if they are engaged in such unlawful behaviour.
Those driving offences obviously include running lights
and speeding. The bill closes the current loophole and
will ensure that the person who last has possession or
control of the vehicle may be liable for any offence and
that there can be no transfer through the demerit
system, as has been pointed out by other speakers.
The Minister for Roads and the government should also
be commended for the work undertaken on other
aspects of road safety, specifically around hoon driving.
I know that there are hoon driving areas with particular
problems along Dandenong Road in Oakleigh, for
instance, in my electorate of Southern Metropolitan
Region. It is telling that within the first three months of
the antihoon driving legislation coming into play last
year record numbers of hoon drivers were being taken
off the roads. Those people are also given to running
red lights. This bill will assist in identifying people who
may not be caught in the act, but I am confident that
Victoria Police and the antihoon driving legislation are
having an impact on those offences.
I am pleased that members opposite are supporting the
bill. As I said, governments of all persuasions have
prioritised Victoria’s safety by introducing road safety
measures. This state can be very proud of the road
safety initiatives it has taken over many years. As I said
at the outset, the road toll is way too high. We need to
do more work on that. This important bill further
strengthens the protection of Victorians from those who
should not be on the roads and those who have been
rorting the system in the past. Now they will be
scrutinised and dealt with accordingly. It is important
that loopholes of this nature, that allow those who can
afford to pay and transfer demerit points, are closed so
that those motorists do not get off scot-free when they
are breaking the road laws that are in place for all
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Victorians. Along with my colleagues and those
opposite, I commend the bill to the house.

legislation. All of that goes a long way towards making
our roads safer.

Mrs PEULICH (South Eastern Metropolitan) — I
rise to also make a few remarks on the Road Safety
Amendment (Operator Onus) Bill 2012. In doing so, I
point out that Victoria has a very proud record on
improving road safety. With 287 fatalities in 2011,
Victoria recorded its lowest road toll since records
began to be kept in 1952. That was only one less than in
2010, but nonetheless it is trending in the right
direction. Of the 287 fatalities, 158 occurred in country
Victoria, 5 fewer than in the previous year, and
129 occurred in metropolitan Melbourne, 4 more than
the previous year. Victoria had the lowest number of
fatal crashes on record. In 2011, 259 fatal crashes
occurred, one fewer than in 2010.

In addition to that there have been some vigorous
education campaigns, such as the learner driver mentor
program, L2P. Through the Transport Accident
Commission VicRoads has supported a number of local
government and community-based organisations to
provide supervised on-road driving experience to
younger learner drivers who do not have the family
support to be supervised while they are learning to
drive. The program uses very important trained
volunteers to help the young learner drivers clock up
the number of hours of driving practice they need.
Another campaign is the P-plate drivers project. Early
childhood road safety education is also vitally
important. It is not only a responsibility of the schools
and VicRoads, but of course of parents and families as
well. Dealing with motorcycle and bicycle safety, we
have VicRide and research into emergency response to
motorcyclists involved in crashes. This sort of
information will always inform improvements in
policy. Other initiatives include evaluation of the
community policing and education project, the Road
User or Abuser bicycle campaign, the Look for Bike
Riders sticker pack and specific programs to deal with
older drivers.

Internationally Victoria ranks amongst the top 10 of the
Organisation for Economic Cooperation and
Development members. The United Kingdom has the
lowest fatality rate of 3.1 deaths per 100 000 head of
population. Victoria has 5.1 deaths per 100 000 head of
population — significantly lower than the Australian
average of 5.9. Victoria has such a proud record
because of some of the initiatives that have come out of
this state. Just reflecting on history, the suggestion for
the very first introduction of compulsory wearing of
seatbelts in any jurisdiction anywhere came out of a
Liberal Party branch meeting, so those initiatives can
come from anywhere.
I note that the current road safety campaign launched
by the Chief Commissioner of Police in April with the
slogan ‘We are the toll’ — a three-month initiative
focused on increasing visible road policing and
educating the community on the dangers of unsafe
driver behaviour — focuses on three categories: speed
and those who obviously are in breach of our road laws,
impaired driving and vulnerable road users. Road
resources are allocated by police to the high-risk areas
throughout the campaign, supporting local capabilities
with hard-hitting enforcement. Part of that hard-hitting
enforcement is identifying areas of concern.
One of the areas of concern is the subject of this
legislation, but before talking about the specifics I
commend the minister for bringing forward a number
of other legislative improvements since the coalition’s
election, including the Accident Towing Services Act
2011, which implements recommendations of an
Essential Services Commission review of accident
towing services, the Australian Road Rules
9th Amendment Package, the drink-driving law — a
law that makes it illegal to drink alcohol when
driving — the hoon laws and the national heavy vehicle

It is a lot of work and takes a lot of resources. It
involves a lot of expense and a lot of research and
innovation, but all these activities contribute to
lowering our road toll as well as to, as has been pointed
out by previous speakers, lowering the number of
serious injuries. Those injuries take a huge toll not only
on the personal lives of the individuals and their
families but also on the economy and our health budget.
This bill is quite simple. It makes changes to the
operator-onus system by improving the nomination
process as it applies to corporations so as to reduce the
number of offenders avoiding demerit points and other
driver licence sanctions. I was surprised, looking at the
figures, to see that in the financial year 2011–12 a total
of 54 276 infringements were issued to
31 183 companies that failed to nominate or identify a
driver within the first 28 days. In 68.2 per cent of those
cases a nomination was subsequently made, whilst in
17.8 per cent of the cases the infringement notices are
still open and a nomination has not been submitted.
That is a substantial number of infringements — 9688.
In 14 per cent of the cases the infringement penalty was
paid without any nomination being made. The
amendments in the bill are expected to significantly
reduce the nomination failure rate, which is currently
32 per cent of the corporations that receive
infringement notices. That is because corporations that
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fail to make effective nominations will face higher
financial penalties.
The objectives of the bill include extending the time
limit for commencing prosecutions for the offence of
providing false or misleading information from
12 months to 24 months, promoting consistency
between the provisions contained in the Transport
(Compliance and Miscellaneous) Act 1983 and
regulations concerning taxicab operators and drivers
and the operator onus provisions in the Road Safety Act
1986, and placing a limit on the acceptable content of
unknown user statements. A failure to keep records of
who had possession or control of the vehicle at the time
of the offence will not be an acceptable reason for
failing to identify the driver unless exceptional
circumstances apply.
I will not go much further, except to say that the
proposed amendments are based on a significant
amount of consultation and input from the relevant
agencies, including VicRoads, the Department of
Transport, the Department of Justice and Victoria
Police. Obviously the government has already
announced its intention to close the loophole
concerning corporations failing to nominate drivers
who commit offences. This bill provides the machinery
to do so. I commend the minister and look forward to
our road safety record continuing to improve. It is lot of
hard work that involves a lot of resources, but anything
that saves lives and saves people from serious injury is
certainly worth the effort. I commend the bill to the
house.
Mr FINN (Western Metropolitan) — I rise this
afternoon to speak on the Road Safety Amendment
(Operator Onus) Bill 2012. It gives me considerable
pleasure to do so, because I believe anything which
adds to safety on our roads has to be a good thing.
I speak following a tragic experience that hit our family
many years ago when I lost a cousin who was killed on
New Year’s Day in 1970. She was three years old; I
was not much older at the time. I should point out that it
was nobody’s fault; she ran across the road, as young
ones have a tendency to do from time to time. We were
living in the country at the time. She was hit by a truck
and tragically passed away later that evening. It left me
with an indelible impression of the impact that these
tragic deaths have on people and families, sometimes
for many years. Quite often they are easily avoidable
deaths.
That is why it gives me a great deal of pleasure to
support this legislation here today, because whilst we
talk about the health costs, the impact on budgets, the
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Transport Accident Commission and a whole range of
economic conditions concerning trauma on our roads
we cannot put a monetary value on the human impact.
That sort of impact has a far more devastating and
long-term effect than anything else. The fact that I am
standing in this house today with a very vivid memory
of the occasion when somebody was taken from us
almost 43 years ago indicates that what I say is true —
the impact is long-lasting; quite often it lasts for the rest
of people’s lives.
One cannot begin to imagine the impact on parents in
particular when their children are killed in road trauma.
I use the phrase ‘road trauma’ because quite often these
are not accidents; these are incidents that, as I said
before, can be easily avoided and are often caused by
sheer laziness on the part of those involved, and that
perhaps adds to the tragedy.
My daughter is approaching the age when she will gain
her drivers licence and she discusses that with great
enthusiasm and excitement on a regular basis including
what colour car she would like me to buy for her —
before I tell her that perhaps that might not be
happening. It frequently sends chills down my spine
when I think about what may happen when she gets out
on the roads. I am not a pessimist by nature — being a
Liberal from the western suburbs it would not be a
good thing to be a pessimist by nature — but one does
have major concerns when faced with the prospect of a
child reaching 18 years of age, getting her licence and
heading out on the roads. We have to face facts, there
are a lot of lunatics out there behind the wheels of their
cars. There are people who, from my perspective, do
not seem to have any understanding of the road rules.
They have no understanding of why we have road rules
much less of what they are. You see them on a daily
basis, young people — generally blokes it has to be
said — with baseball hats on backwards.
Mr Barber — Caps.
Mr FINN — Peaked caps. Some would call them
baseball caps. They wear them backwards, Mr Barber,
and they are usually driving Commodores. I am
informed by police who are experienced in these
matters that Commodores are the cars of choice of
hoons everywhere, and I am sure they say that with
some justification. I am sure they would not say it
otherwise.
To put a young person on the road almost in
competition with the sorts of people I am talking about
is scary. It may be scary for the young 18-year-old
first-time driver but it is even scarier for her dad. I am
not looking forward to the time when I will be lying
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awake at 3 or 4 o’clock in the morning until such time
as she makes it home — and knowing how well she
gets along with people I anticipate that will be
happening on a pretty regular basis.
Mrs Peulich interjected.
Mr FINN — No, I think as a pedestrian she will be
pretty right, but her getting behind the wheel of a car,
Mrs Peulich, is something that worries me a little.
Mrs Peulich — You won’t be sleeping peacefully.
Mr FINN — No, that is correct and that is a
concern.
Whilst this legislation covers some important and
distinct areas there are a couple of areas that it does not
cover that perhaps it should, and I might very briefly
canvass them with regard to road safety. I am
constantly amazed by the number of people who drive
around in pouring rain when visibility is sometimes
down to mere metres and who refuse point-blank to
turn on the headlights of their car.
Mrs Peulich — They are worried about global
warming.
Mr FINN — They may be worried about global
warming. I do not know why they would be worried
about global warming, Mrs Peulich, because you and I
know, as the British bureau of meteorology has pointed
out, that there is no global warming and there has not
been for a very long time. But that is another issue. I
will continue to express my absolute dismay at these
people who get around in conditions where it is nigh on
dark and they will not turn on their lights. Can I send a
message to those people? Turning on the headlights of
their cars does not cost them anything — not one
cent — so I ask them please to do so, because doing so
may well be the difference between living and dying.
On a couple of occasions I have been in situations
where I have almost been collected by or almost
collected a car that I just did not see in those sorts of
conditions. One can be doing all the right things —
slowing down for the conditions, having one’s
headlights on in the car and be driving very safely and
doing everything one should — but if somebody comes
out of the dark at you and you do not see them until the
last minute, that can be fatal. The people who drive
around in such conditions without their headlights on
are not only risking their own lives but risking mine as
well — and that of every other road user. As legislators
I do not think we should tolerate this. Perhaps the
government might introduce some form of mandatory
use of headlights during conditions such as the ones I
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have described. I think it is very important that we do
so.
I also think it is important that, as drivers, we respect
other drivers. We all have to use the roads, and quite
often driving is seen almost as a contest about who can
get to the next red light first. It amuses me no end to see
people rip past me at a rate of knots — usually in a
Commodore, I might say. They rip past me at a great
rate of knots, only to pull up beside me — or I pull up
beside them — at the next set of traffic lights. I think to
myself, ‘What was that all about? Why would you do
that?’. Some people seem to think driving is one big
game, and it is about getting there first, even if it means
nothing in the end. This is something that amuses me
enormously. I just shake my head sometimes and
wonder where some of these people’s minds are; it is
extraordinary.
We have to have respect for each other, and we have to
have respect for other road users, because that sort of
competition mentality, if I can call it that, can create
situations where the sort of road trauma we are
discussing with this bill can occur, and as road users we
cannot tolerate that. We have to be mindful of respect
for other people, other road users, and I sincerely hope
that respect will become ingrained in our thinking as we
get into our cars, turn them on and drive off — starting
this evening, hopefully at about 5 o’clock.
I raise another matter, which I have raised in the house
before and which really gets on my goat — that is,
drivers who decide, quite arbitrarily and unilaterally,
that a speed limit is way too high. We might be in a
100-kilometre-an-hour zone with one lane of traffic
going each way. Some people decide that it should not
be a 100-kilometre-an-hour zone, so they drive at
60 kilometres an hour, and everybody behind them is
forced to drive at 60, unless of course one person gets
sick of driving at 60 and attempts to get around the lead
car and continue on up the road at 100 kilometres an
hour. That leads to others doing the same thing, and
such situations can lead to what can only be described
as people doing things — although quite often they
would not — that are quite stupid and very dangerous.
People who take it into their own hands to lower the
speed limit and get in front of a queue of sometimes
hundreds of cars are a grave danger on our roads. I
know that that is against the law and is regarded, quite
rightly in my view, as dangerous driving.
I also note that roads in some outer suburban areas —
and I am sure, Acting President, you would be aware of
some of the areas I am talking about — used to be
country roads but are not any more. Those roads now
provide an avenue for vehicles that would never have
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been contemplated when the roads were built. These
are areas that are particularly possessed by these
menaces on the road, and I hope the police at some
stage conduct some sort of charge — a blitz — against
these people, who cause great frustration, great
annoyance and, I believe, a great deal of danger on our
roads.

powers of employment and dismissal in a way
remarkably similar to proposals made by the Labor
government in 2008, which the then opposition — the
now government — opposed in this place and voted
down.

It is incumbent upon each and every one of us as we get
behind the wheel of a car to be mindful of our own
safety as well as the safety of other people. It is
absolutely crucial that we do that. We should not accept
having a drivers licence as a right; it is not a right, and
we should all know that a drivers licence can be taken
from us if we have lost the confidence of the police and
other drivers. I ask the house to give this bill speedy
progress.

Hon. M. P. PAKULA — I am keeping one ear on
Mrs Peulich. I will be making a few comments later
about the fact that this bill is in some respects
remarkably similar to one the government opposed
when it was in opposition. It might be useful if
Mr Drum could point out for the benefit of the
Parliament the reasons for the government’s change of
heart in the intervening four years.

Motion agreed to.
Read second time; by leave, proceeded to third
reading.
Third reading
Motion agreed to.
Read third time.

POLICE REGULATION AMENDMENT
BILL 2012
Second reading
Debate resumed from 15 November; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. M. P. PAKULA (Western Metropolitan) — I
take pleasure in rising to speak on the Police Regulation
Amendment Bill 2012 and indicate that the opposition
will not be opposing it. I note from the clock that I have
an hour to speak on this bill, and I advise the house that
I will not be using all of that time.
Honourable members interjecting.
Hon. M. P. PAKULA — Mr Drum will have to
take up the slack. This is a bill which fundamentally
reflects the conditions of the memorandum of
understanding signed by Victoria Police and the Police
Association as a consequence of their enterprise
agreement in 2011 and as a consequence makes a
number of miscellaneous changes to several internal
employment and promotion functions of Victoria
Police. It changes the process of promotions and
appeals, allows the registration of a police member’s
seniority and modernises the chief commissioner’s

Honourable members interjecting.

The bill establishes a new Police Regulation and
Services Board, it makes some productivity reforms, it
allows the chief commissioner to demote or dismiss a
member who is incapacitated, it takes away the ability
of the chief commissioner to demote or dismiss on
no-confidence and integrity grounds, it clarifies that a
chief commissioner can make a compulsory directed
transfer of a member to a specific location, it allows the
chief commissioner to offer more flexible employment
contracts and it allows members to be deemed to have
abandoned their employment following an unauthorised
absence.
I do not propose to go through all of those changes in
detail. My colleague Ms Allan, the member for
Bendigo East in the other place, has done that to some
degree. No doubt government members, given their
need to pad out the debate, will go through the details
of the bill quite thoroughly. However, I would make the
point that the Brumby government did in 2008 seek to
modernise the misconduct, performance and
employment functions of the police in the Police
Regulation Amendment Bill 2008. There were a lot of
provisions from that bill that were very similar to the
provisions of this bill, but it was in 2008 forcefully
opposed by the then opposition, the now government.
For example — just like this bill — the 2008 bill sought
to clarify the chief commissioner’s powers of transfer
and allow the chief commissioner to offer flexible
employment contracts for special purposes. One of the
members in the chamber, Mrs Peulich, made a very
impassioned contribution during debate on the 2008
bill. I am sure she would not mind — in fact I am sure
she would indulge me — if I were to quote her from
debate on that bill in 2009. She said:
When this provision was aired initially there were concerns
that the ability of the chief commissioner to almost arbitrarily
dismiss a police officer would risk the development of a
subservient culture that might facilitate the development of
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corruption in the future. All power corrupts and absolute
power corrupts absolutely. That is why the opposition …

the then opposition, that is —
felt the police commissioner having such unfettered power
was unreasonable and certainly in breach of the government’s
human rights charter.

I did not realise that Mrs Peulich had ever favourably
quoted the Victorian Charter of Human Rights and
Responsibilities, but now I know I should have been
listening more intently back in 2009.
Hon. M. J. Guy interjected.
Hon. M. P. PAKULA — Mr Guy said, ‘Shame on
you, Mrs Peulich’.
Hon. M. J. Guy — I said, ‘I don’t believe it’; I
didn’t say, ‘Shame on you’.
Hon. M. P. PAKULA — We know that the position
adopted by Mrs Peulich on behalf of the then
opposition is substantially different to the position
being adopted by the government in bringing forward
this bill today because there is a remarkable similarity
between the chief commissioner’s powers in the 2008
bill and the chief commissioner’s powers in the 2012
bill. It would be useful, I suspect, if Mr Drum or
another speaker on behalf of the government would
detail which of the proposed chief commissioner’s
powers from the former government’s bill have
changed in the 2012 bill, because to the extent that there
are any changes I think they are exceedingly minor.
Either there have been some substantial changes or the
concern that was being expressed by members of the
then opposition — the now government — including
Mrs Peulich, back in 2008 would appear to have been
maybe a little overstated.
It is also worth noting — —
Mrs Peulich — We didn’t have an IBAC then.
Hon. M. P. PAKULA — Mrs Peulich said, ‘We
didn’t have an IBAC then’. We barely have an IBAC
(Independent Broad-based Anti-corruption
Commission) now! While we are on the IBAC, I
understand that in the other place today some house
amendments have been rushed in at the last moment to
fix up yet more issues, problems and deficiencies with
the bill.
Mr Leane interjected.
Hon. M. P. PAKULA — I think Mr Leane is
probably right — it will not be the last bill. We also
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look forward to there being a permanent IBAC
Commissioner one of these Christmases.
It is also worth noting that this bill reflects the
memorandum of understanding between the
government, Victoria Police and the Police Association
of Victoria during the enterprise bargaining agreement
negotiations. It will be difficult for many of us to forget
the scenes that went on during those protracted
negotiations: the TV ads, the billboards, the industrial
action that the Police Association was frankly
compelled to undertake given the intransigence of the
government and the hands-off approach that was being
adopted by the Minister for Police and Emergency
Services, the Minister for Employment and Industrial
Relations and the Minister for Finance. But having said
that, I am betting the teachers wish they were police
because at least the Police Association got an outcome
in the end. Our teachers, who were promised that they
would be the highest paid in the nation, at every grade,
are still waiting some two years on.
It is also worth reflecting, as I did yesterday, that the
2011–12 Victoria Police crime statistics have shown the
first increase in the crime rate in more than a decade.
We also know that that has occurred at the same time
that some $65 million has been taken out of the
baseline budget of Victoria Police. Overall offences are
up 8.2 per cent, but drug possession and use offences
are up by over 27 per cent, aggravated burglary
offences by over 16 per cent and motor vehicle theft by
more than 9 per cent.
This bill is certainly one the opposition has no intention
of opposing. We respect and support the fact that the
elements of the memorandum of understanding that
were reached during the collective bargaining process
are being reflected in changes to legislation. In fact we
support the collective bargaining process. We think the
collective bargaining process is an overwhelmingly
positive thing. We think it overwhelmingly leads to
good and better outcomes for both employers and
employees. So we are pleased to see that in this small
respect at least the government is giving voice to its
own support for collective bargaining, even though that
support might not extend to working people and the
economy more generally.
But I should also say that I think it is important that
someone from the government side demonstrate to the
house just what has changed since the coalition’s
description and depiction of the powers proposed for
the chief commissioner in 2008, which it effectively
described as being a precursor to corruption and a
breach of human rights, given that today an almost
identical set of powers is being proposed, which
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according to the government are not only neither of
those things but are worthy of being legislated with the
unanimous support of the Parliament.
Finally, let me say that the ability of Victoria Police to
effectively do its job and make the most of the
additional police who are on the beat will be enhanced
not by cutting $65 million out of the budget, not by
having uniformed officers doing clerical work and not
by having police stuck behind a desk but by ensuring
that those officers are out on the street making sure that
law and order is maintained and community safety is
the best that it can be. That will be much more
deliverable when the government reverses its savage
budget cuts to Victoria Police, and we look forward to
the day that occurs. However, in respect of this bill, the
opposition wishes it a speedy passage.
Mr DRUM (Northern Victoria) — We are delighted
that the opposition is going to join with the government
in voting this bill through the house. As we know, the
Police Regulation Amendment Bill 2012 is the
legislation that is going to enable the government to put
in place the productivity savings that have been agreed
to by Victoria Police as part of the enterprise bargaining
agreement memorandum of understanding (MOU) that
was negotiated earlier this year. It was a long and
hard-fought process, and when the deal was struck there
was a lot of interest in what these productivity savings
were going to entail and how much benefit and what
sorts of savings were going to be realised in the way the
police go about their work. There was a lot of interest in
how the whole police force in Victoria was going to
operate once these new reforms came through. We are
also aware that there was a substantial pay increase for
the police, and obviously they are very keen to see if
there are better ways they can go about their jobs that
will help everybody.
A lot of the recommendations that were put forward by
the Rush inquiry have found their way into this
legislation as well. That inquiry, which was led by Jack
Rush, QC, was given the role of looking into the
effectiveness of the senior command of Victoria Police.
It was totally independent of the MOU and the
enterprise bargaining agreement negotiations that were
taking place, but many of the recommendations of that
inquiry have been incorporated into this legislation. The
government largely supports the Rush inquiry
recommendations, and it will make sure that the
reforms are implemented in three different tranches of
legislation. That is something being addressed in this
bill as well.
The overview of the MOU is that it will streamline the
process for appeals which police make when they are
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unhappy with decisions about their transfer or
promotion — those types of decisions. Instead of the
current process, which can take well over 100 days —
in fact it averages well over 100 days to have those
appeals heard in the manner they currently are — this
new process, which will involve the Police Registration
and Services Board, which I will get to later, will get an
outcome within 10 to 14 days. Huge savings will be
made in relation to the disputes that come before
Victoria Police in the future.
There is also going to be a slight modification of the
rights of police members to appeal their transfer and
promotion decisions. Again, that should let police know
exactly where they stand in relation to a whole range of
decisions.
The bill also provides for a process for police members
to be deemed as having abandoned their employment
after a period of unauthorised absence. In the flexible
world that we live in these days police can take some
time off — for example, long service leave or leave
without pay — and move into another role, yet
officially under the current legislation they are still on
the books as registered police officers, even though
they may not be actually practising in the role of a
Victoria Police officer. This will enable command to
take those people off the register if they have been
away from their duties for a certain time. Victoria
Police will know exactly where it stands and the
strength of its force at any given time.
One of the other big changes with this legislation is that
Victoria Police will be able to offer more flexible
working arrangements for its members and the Chief
Commissioner of Police can offer fixed-term or
part-time contracts. This will be of real benefit to all
Victorians. We often see themes associated with certain
crimes. If there are spikes in crimes related to gangland
killings, certain farm machinery, farm equipment, stock
from farms or certain drug activities around the state,
and if the Chief Commissioner of Police wishes to get
together a specialised unit, he will also be able to look
outside the current police force.
Retired members who have kept up their training levels,
people who are currently working interstate, former
members of Victoria Police or former Victorians will
be able to put forward their names and express interest
in being placed on the police profession register, which
I will talk about soon. That is going to be of huge
benefit to Victoria Police as it sets about solving crime.
The bill gives Victoria Police the ability to include
people on the register for part-time work or for work for
a fixed term with a sunset clause. It also enables the
police to put together groups to work in specific areas
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for specific time frames. Hopefully after Victoria Police
gets the result it wants, it can then disband the group, if
that is what it is looking to do. It will be a huge benefit
to Victoria that Victoria Police will be able to do this
more simply. It will help police to go about their work.
This bill will establish a Police Registration and
Services Board. This goes partly towards answering
Mr Pakula’s questions about the difference between this
legislation and the legislation that was proposed in
2008. The board will be at the centre of some of the
new powers and new ways in which Victoria Police
will conduct its work. The board will be made up of
three different divisions: the registration division, which
will maintain the newly established police profession
register; the review division, the main aim of which will
be to determine appeals and reviews; and a professional
standards division, which will provide appropriate
education and training programs to enhance the
professionalism of the police. Once the Police
Registration and Services Board is set up many of the
issues that previously had to be sorted out by an appeals
board or by the Chief Commissioner of Police can now
go before one of its three divisions.
With the ability of this new system to create better and
faster outcomes it is anticipated that we are going to be
able to fill vacancies more quickly, which will ensure a
better service to the community. We expect this benefit
to be felt in rural and regional Victoria as vacancies are
filled more quickly. It is anticipated there will be
greater flexibility for Victoria Police with the
introduction of the Police Registration and Services
Board by ensuring that experienced police are not lost
to Victoria Police when they want to take a career
break.
Victoria Police will now be able to accept candidates
from other jurisdictions, which will be a fantastic
benefit of having the register. It will enable people who
are currently on a career break or working interstate or
overseas — providing their level of training has not
dipped — to slip back seamlessly into Victoria Police.
Police will be able to be deployed at places and times
when the need is greatest, which will have far-reaching
benefits around the state.
The bill also provides greater flexibility in employment
and introduces part-time work and fixed-term
assignments in order to perform specific functions,
which I spoke about earlier. The allowance for lateral
entry will be another benefit of the bill so that people
working in other jurisdictions or other states, providing
they have kept up their training and their qualifications,
will be able to slot back in. The Police Registration and
Services Board will also have an advisory role in
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ensuring that the Chief Commissioner of Police is
advised on a whole range of issues surrounding the
board’s work.
When you look at all of these issues, you start to see
how the bill will deliver the productivity gains that were
agreed to in the MOU. Victoria Police will have a
streamlined appeals and review process that will limit
to four the number of appeals that can be lodged each
year. Some current police officers appeal more often
than that. It will also ensure that protective services
officers (PSOs) do not lodge additional documents with
the board unless exceptional circumstances exist. There
will be some very strict time frames surrounding the
appeals process, which will limit the grounds on which
termination, dismissal and direct transfer decisions can
be appealed. Those very strict areas of dismissal will
now have to fit into categories of harsh, unjust or
unreasonable treatment. Unless a complaint fits into
one of those categories, you will be unable to appeal
decisions. These changes will improve efficiencies by
reducing the average time for an appeal from 64 days in
2011–12 to two weeks. Earlier I said it was over
100 days; that was incorrect. I am now reading the
notes, and in the 2011–12 data it is 64 days.
The bill provides for a streamlined incapacity-for-duty
process, which will replace the current inquiry process.
Again we are looking at further productivity gains
through this process.
The bill contains provisions for the introduction of
part-time and fixed-term appointments for specific
projects and for the abandonment of appointment and
the suspension of constabulary power. What we
currently have is members of the force being promoted
or demoted to suit a certain case. Introducing part-time
or fixed-term appointments will help with all of that as
well. We also understand that this will facilitate the
lateral entry of police from other jurisdictions and the
re-entry of former members of Victoria Police at a rank
above constable. That cannot happen currently.
The new Police Registration and Services Board is
going to replace the current Police Appeals Board as a
statutory body. This board will have three divisions,
and I spoke about those earlier. I will go through the
main purpose of these three divisions. The review
division will determine review and appeal applications
lodged by police members and PSOs. The registration
division will maintain the police profession register,
determine applications for registration and provide
advice to the Chief Commissioner of Police about the
character and reputation, skills and expertise of persons
seeking lateral entry into Victoria Police. The third
division, the professional standards division, will
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provide advice to the Chief Commissioner of Police
about the training and qualifications necessary for
members as part of a modern professional force. Its
function will be developed over time.

the relevant selection file and the new board will need
to determine the review or appeal within five days. This
means that appeals will be determined within 2 weeks
compared to the current average of almost 10 weeks.

The board will also have the general function of
providing advice to the minister and the chief
commissioner, and it will be able to inquire into matters
referred to it by the minister and the chief
commissioner. It will play a central role in dispute
resolution and in providing advice to both the minister
and the chief commissioner. It will administer the
police profession register, which will enable lateral
entry into the police force. It will be a very strong,
powerful and responsible board which will have the
ability to create substantial efficiencies in the way
Victoria Police operates.

In relation to promotions and transfers, further
productivity gains will be delivered by not allowing any
additional documents to be lodged with the board for an
appeal or a review unless exceptional circumstances
exist. Decisions can also be made in the absence of the
applicant if they are unable to attend a hearing
convened by the board. The bill is really putting in
place a process that is going to be streamlined and
deliver results. We are all looking forward to the fact
that this Police Registration and Services Board is
going to be able to assist in this process.

The make-up of the new Police Registration and
Services Board is detailed in the legislation. The new
board will have a president who will be accountable to
the minister for the performance of the functions of the
board, and each division will be headed up by a deputy
president. It may also be that the same board members
will sit on different divisions. Additional members will
also be appointed to each of the divisions, with
requirements set out for the constitution of each
division. The bill will allow for the same individual to
be appointed to more than one division if that seems
appropriate.
The bill amends the current appeals and reviews
framework for promotion and transfers of police
members and PSOs to give effect to the productivity
improvements in the memorandum of understanding
that was mentioned earlier. In relation to promotion and
transfers other than directed transfers, police and PSOs
will be limited to lodging only four appeals each year in
relation to positions they have applied for. Currently,
police can appeal the fact that they did not get a
promotion even though they may not have applied for
that promotion. At the moment they can appeal when
they do not get a transfer even though they might not
have officially applied for that transfer. Under this bill
police will only be able to lodge four appeals each year
and they must be appealing for a position they have
actually applied for.
For the record, in 2011–12 the Police Appeals Board
received 247 appeals against promotion and transfer
positions and only 16 of these appeals were allowed.
The bill will also significantly reduce the time frame for
lodging appeals and applications for review in relation
to promotions and transfers from 14 days to 3 days
from the time the person is notified of the decision. The
chief commissioner will then have two days to lodge

The grounds on which a member can appeal a decision
by the chief commissioner to demote, dismiss or
compulsorily transfer a member will also be limited to
cases where the decision has been determined to be
harsh, unjust or unreasonable. Again, that will make the
process a bit clearer. Applicants will have to be able to
explain why a decision that has gone against them fits
into one of those three categories. There will be no
changes to the fundamental appeal rights of members of
the police force or protective services officers, other
than those agreed to in the MOU.
As I said earlier, the bill creates the police profession
register, which will be the first of its type anywhere in
Australia. The legislation we are dealing with today is
the first stage in establishing that register in Victoria.
To start with, only people who have left Victoria Police
and wish to rejoin the force, or currently serving
members on long-term leave, will be eligible for
registration. For a person to be registered, the board will
need to be satisfied that the person is of good character
and repute and has the necessary qualifications,
experience, aptitude and efficiency to perform as a
police member at a specified rank. This will allow
members to re-enter at a rank other than constable and
without completing the 33-week training course at the
academy, which is currently the requirement. Every
time people leave the force or come in from other
jurisdictions, that is what they are forced to do.
In relation to the suspension of constabulary powers,
the chief commissioner will be able to issue a notice to
police members under what will become section 11 so
that the powers and privileges attached to the office of
constable both at common law and in statute will not
apply. A notice can be given to a member of the force
who is about to begin or is on leave without pay, other
than excluded leave, for 28 days or more or is on
secondment to any organisation or body. It is expected
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that members on excluded leave will not be engaged in
paid employment outside the force. Excluded leave is
defined as maternity, paternity or parental leave,
compassionate leave, study leave or leave granted for
the purposes of service with another law enforcement
agency or a professional association that represents
members of the force.
Whilst the notice is in force, the chief commissioner or
any other member of the force is prevented from giving
the member an instruction as to the performance of his
or her duties and the member does not commit a breach
of discipline for failing to comply with a chief
commissioner’s instruction or standing order. The
police member will also be required to surrender his or
her police identification and equipment if the
constabulary powers are suspended. This discretionary
power of the chief commissioner may be used when a
police member takes long-term leave without pay to
work for a non-law-enforcement organisation. In these
situations the police member is not able to access the
ongoing training, instruction and supervision from
Victoria Police command. The situation may also lead
to a potential conflict between their current role and the
office of constable.
The bill will bring clarity to these arrangements by
ensuring that members on leave without pay to take on
another role or on a career break will not be subject to
the disciplinary and other supervisory arrangements of
Victoria Police, but their probity will be safeguarded
and reviewed by the new board. The bill will apply a lot
of common sense to a whole series of practical
examples.
In relation to directed transfers, the bill will give the
chief commissioner the power to make immediate
directed transfers of police members to any part of the
state if it is necessary to provide policing services.
These changes will directly improve community safety
by introducing an immediate capacity to deploy police
and providing for a more professional operational
police force for the future. The amendment will also
ensure that vacancies are filled promptly and without
any undue delay, which in the past has led to
community concern and uncertainty for police
members.
The more efficient processes for filling police vacancies
across the state will be a welcome reform for
communities in regional Victoria. I think we are all
aware of the number of single-officer police stations
around the state where Victoria Police has some trouble
getting the right police officer into the smaller towns.
The government believes these reforms strike the right
balance between ensuring that such directed transfers
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are not harsh or unreasonable, given the circumstances
of the member — for example, not transferring a
member to a country station when they have family
members who require regular specialist treatment here
in Melbourne.
The bill will facilitate lateral entry at ranks above
constable into Victoria Police by police from other
jurisdictions by having the new board assess the
suitability of the candidate and assess their training
needs to take up a position as a Victorian police
member. The registration board will be the first in
Australian policing and will play a role in aiding lateral
entry of members at the lower ranks. This has the
potential to deliver efficiencies in the current growth
cycle for Victoria Police, and with our 1700 extra
police it goes to show the incredible investment this
government has made in law and order in the state of
Victoria.
In relation to former members who want to return to the
service, currently if a police member seeks to take a
career break and resigns from the force, they cannot
return at some point later at their former rank. For
example, where members want to take a career break to
raise children, the force loses significant experience as
the member has to return at the rank of constable. In
one case a female police officer has had three distinct
periods of service with Victoria Police and each time
has had to return at the rank of constable. The bill
enables former serving members to apply to be
registered on the police profession register.
Alternatively, the chief commissioner can seek the
advice of the board about a person’s skills, experience,
qualifications and probity. The bill will also enable the
chief commissioner to appoint a police member at a
rank above constable if the chief commissioner believes
the person has the skills, experience and aptitude to
perform at that higher rank.
On the subject of incapacity for duty, the bill will
replace the current inquiry-into-fitness-for-duty process
in the act with a new incapacity-for-duty framework. If
a member is considered to be incapable of meeting the
inherent requirements of performing their duties as a
member of the force for reasons not related to physical
or mental impairment, then the bill will provide that
efforts will be made to address the incapacity through
remedial action, including training. If after the remedial
action the chief commissioner believes the member is
incapable of performing his or her duties, the chief
commissioner can give a member a notice of
incapacity. This notice must state the proposed action to
be taken by the chief commissioner and the grounds on
which the chief commissioner believes the member to
be incapable of performing their duties.
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The bill also provides that a member may make a
written submission to the chief commissioner within
21 days of receiving the notice addressing any matter in
that notice. It also provides that after giving a member a
notice of incapacity and considering any submission
made by the member, the chief commissioner, if
satisfied that the member is incapable of performing his
or her duties, may by written notice to the member
transfer the member to other duties or demote or
dismiss the member. The notice must state the grounds
on which the chief commissioner is satisfied that the
member is incapable of performing his or her duties. A
decision by the chief commissioner to dismiss, transfer
or demote a member under the incapacity-for-duty
provisions can be reviewed by the new board on the
grounds that the decision is harsh, unjust or
unreasonable. These amendments have been introduced
to provide a clear framework to address issues of
incapacity for reasons of inefficiency, lack of aptitude,
competence or ability.
The bill will also enable the chief commissioner to
appoint a police member on a part-time or fixed-term
basis for a specific project or task force of finite
duration to deal with an emergency within the meaning
of the Emergency Management Act 1986. These
provisions will not undermine existing recruitment
practice, but rather will be available for special projects
or to meet emergency surge demands requiring sworn
police members to assist. Again that is something that
will be extremely valuable.
There are other amendments introduced by this bill as
well. One is that any member who is absent from duty
without authorisation or lawful reason for a month or
more will be taken to have abandoned their
appointment. Another point is that, although it is not
included in the memorandum of understanding, the
government, Victoria Police and the Police Association
have agreed that the act should be amended to remove
the no-confidence dismissal provision, which has
proven to be an ineffective management tool. Through
other amendments introduced by the bill, the Chief
Commissioner of Police will be able to dismiss, demote
or transfer a member if they are incapable of
performing the inherent requirements of their position.
Although not directly comparable with the
no-confidence dismissal motion, this provides a better
framework for managing issues of incapacity for duty.
In relation to the timing for the services board, it is
likely that the new board will commence in early 2013
and the initial focus will be on transitioning to the new
review and appeals framework. Further work will need
to be undertaken to establish the police profession
register and the professional standards division, which
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will be the third of the divisions that are to be set up
under the board. Academics will be appointed to the
registration division of the board, which will also
include a legal practitioner. Eminent people with the
necessary skills and serving and former members of the
Victorian police force will also find their way onto the
Police Registration and Services Board. It should give
Victoria Police an excellent opportunity to run in a very
smooth and coherent fashion.
I again acknowledge the work the Minister for Police
and Emergency Services, Mr Ryan, has put into this
legislation and the work that went into coming up with
the enterprise bargaining agreement. He is by far the
best Victorian police minister in memory; he is
certainly the best police minister we have had in recent
times. To be able to come up with a deal like this that is
going to give police the pay increases they were
looking for with the productivity gains that the
government and Victoria Police were looking for, and
to have the Police Association in full support of this
legislation is not an easy feat. I think Minister Ryan can
be very proud of the way this has all turned out.
The opposition is attacking us for not supporting its
legislation in 2008 when it was in government. I think
the central difference between that legislation and this
bill is the role of the new Police Registration and
Services Board, which will create a range of smoother
pathways for police officers who have complaints for a
number of reasons. We believe it will whittle back the
average of 64 days per appeal to having those appeals
heard and judged upon within a two-week period. It is
certainly going to enable the police to get on with the
job of policing the state.
With those words, I again congratulate Minister Ryan
for the work he has done here. I thank the opposition
for supporting this bill. I think the bill will have a
committee stage so members of the Greens can ask
questions about aspects of it. We hope the bill has a
speedy passage and that we are able to enact the
registration and services board early next year.
The ACTING PRESIDENT (Mr Ondarchie) —
Order! Thank you, Mr Drum, for your contribution on a
day when it is 38.8 degrees outside.
Ms PENNICUIK (Southern Metropolitan) — I
think that is 100 degrees on the old scale, Acting
President.
The Greens will support the Police Regulation
Amendment Bill 2012. According to the explanatory
memorandum, the bill streamlines the transfer and
promotion appeal processes under the act; it modifies
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the rights of police members to appeal transfers and
promotions; it provides for a police member to be
deemed to have abandoned employment after a period
of unauthorised absence; it allows the Chief
Commissioner of Victoria Police to offer fixed-term or
part-time appointments for fixed-term roles or project
work and to provide assistance in emergency
management situations; and it establishes the Police
Registration and Services Board with a police
profession register, a review division and a professional
standards division.

including decisions to make a directed transfer or to
determine that a member is incapable of performing his
or her duties or to demote or dismiss a member from
the force. It also sets outs general provisions for the
conduct of appeals and reviews before the review
division of the new Police Registration and Services
(PRS) Board, which is similar to the provisions
currently in division 3 of part IV of the act. That
includes the fact that the appeals would take into
account the rights and interests of applicants and the
public interest, which is very important.

The amendments implement the legislative reforms
agreed to by the government and the chief
commissioner with the Police Association Victoria in
an allied benefits memorandum of understanding
(MOU) which was complimentary to the agreement of
the Victoria Police Force Enterprise Agreement 2011.
The MOU determined a range of other matters that
allow productivity gains and changes to enhance
management flexibility.

Clause 16 substitutes a new part V of the principal act
to provide for the establishment, functions and powers
of the Police Registration and Services Board, which
will replace the current Police Appeals Board. It
provides for the establishment of the board, specifies
the various divisions of the board, as previously
mentioned, and provides for the membership of the
board and its constituent divisions. It also makes
arrangements for meeting, staffing et cetera regarding
the board. New section 87R in division 4 of substituted
part V specifies the powers vested in the board for the
purposes of determining whether to register a person on
the police profession register or renew their registration
and advising the chief commissioner as to whether a
member of the police force from another jurisdiction or
a former member of Victoria Police has the integrity,
qualifications and experience for admission or
readmission into the police force.

The Greens will support the bill, notwithstanding that it
has not gone through a full public inquiry, which is
what I would have preferred. It is certainly what I asked
for and what I recommended that the previous
government do when it brought in its Police Regulation
Amendment Bill in 2008.
Just to the give the house a potted history of what
happened back then, that bill was introduced into the
Legislative Council in September 2008, at the Lakes
Entrance sitting, I think. It stayed on the notice paper
for a long time while negotiations were going on,
apparently between the minister’s office and the chief
commissioner and staff but not with the Police
Association. In fact, during the whole of that time the
government refused to meet with the Police Association
unless the chief commissioner was present, and so a
stalemate ensued. The bill came back to the house in
March 2009 with a series of some 50 house
amendments, which neither the then opposition nor the
Greens had actually seen. I was successful in achieving
the adjournment of the debate, and we did not see it
again until the following October, some seven months
later.
This bill is reasonably straightforward in terms of the
main things it does. The main provisions of the bill are
set out in clauses 15, 16 and 17. Clause 15 inserts new
part IVAA regarding appeals and reviews. It makes
provision for the more expeditious hearing of appeals
against transfer and promotion decisions and the
procedures, including time limits, applying to those
appeals. It makes provision for the conduct and
determination of reviews of various decisions,

Clause 17 inserts new part VAA into the principal act
to provide for the operation of the police profession
register, the qualification and eligibility requirements
for registration and the process to enable registration on
the police profession register to be renewed. It also
provides for the process of suspension and cancellation
of registration and for hearings by the PRS board
concerning the grant or refusal of registration on the
police profession register, as well as the cancellation
and maintenance of that register.
The minister assures us that the Police Association has
had considerable input into this bill, and certainly we
contacted the association and were advised of the same.
As I mentioned before, that is in stark contrast to what
happened last time with the previous government and
why we also had quite a few concerns with the previous
bill. Those concerns were basically that the previous
bill gave what I considered in some respects to be
unfettered powers to the chief commissioner, including,
for example, the right to grant gratuities, which I
thought was very curious, and it is not included in this
bill.
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An issue I am interested in making sure is preserved in
the act is that, where a police member or PSO
(protective services officer) wishes to appeal against a
transfer or their dismissal, there are criteria for the
decision. The bill says that there must be grounds for
such a decision and that the decision is not to be harsh,
unjust or unreasonable. I have asked the minister if he
could elaborate on what ‘harsh’, ‘unjust’ and
‘unreasonable’ mean. Those criteria were not in the
previous bill, and this bill lists those criteria.
In the bill put before us by the previous government I
was very concerned that a police member or PSO who
had been harshly, unjustly or unreasonably dismissed
would not be able to be reinstated. I thought that was
very unjust, particularly because if someone was
dismissed and it was found later on appeal that it was
unjust and there were no grounds for the person to have
been dismissed, the person would have been unable to
be reinstated as a member of the police force or as a
PSO. That would be terribly unjust for someone who
had decided they wanted to have a career in the police
force or as a PSO and through no fault of their own had
been dismissed. Even if it were found to have been
unreasonable or unjust, in the previous bill the only
remedy they would have had was to be paid
compensation. I do not think that is a fair outcome at
all — that a person cannot be reinstated in their
employment if they have been wrongly dismissed.
Another of the concerns I had about the previous bill,
which I have raised with the minister, concerns
retaining entitlements. Under the provisions of this bill
members can be granted extended leave by the chief
commissioner — and that can include secondment to an
association such as the Police Association — and
maintain their full entitlements. If they were to return to
or retire from the police force, the entitlements they had
at the time they were seconded would be retained. I
understand that under this bill the chief commissioner
may require the member to relinquish their police
equipment, including their identification, but that is a
discretionary power and not a mandatory power, which
was the case under the previous bill.
There were quite a lot of concerns raised about the
previous bill; I was certainly concerned about the lack
of natural justice and procedural fairness, which is why
I was not able to support it. As I said before, it would
have been preferable if we had had a more open process
of involving other members of the community and a
wider consultation process about this legislation;
however, I concede that it has been wider than the
previous consultation process, and this bill has removed
the worst aspects of the bill that was presented to the
previous Parliament and was unable to be supported by
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the then opposition or indeed by us. As far as I can see,
the aspects of that bill with which I had problems are
not included in this bill.
However, we still have a Police Regulation Act that is
now 54 years old. It probably is in need of a more
substantial and more public review, because there are
still aspects of the act that are not touched by the rather
limited provisions of this bill with regard to replacing
the appeals board with the PRS board and the
arrangements regarding more flexible employment —
part-time employment, fixed-contract employment and
transfers of police, as well as allowing police members
from other states to come to Victoria and retain their
rank. For example, a senior sergeant in New South
Wales would not have to start again as a constable in
Victoria, which seemed a rather strange feature of the
previous bill.
I note too in comparing Victoria with other jurisdictions
that Queensland has a commissioner for police service
reviews, appointed by the chairperson of the Crime and
Misconduct Commission under section 9.2A of the
Police Service Administration Act 1990, who can hear
appeals against certain decisions within the police
force. Part 9 of the Police Service Administration Act
1990 and the Police Service Administration (Review of
Decisions) Regulation 1990 govern that process.
In New South Wales there is a Promotions Review
Committee for the promotion list under Police
Regulation 2008, and for administrative staff there is an
option of appeal to the Industrial Relations Commission
in certain situations under section 83 of the Police Act
1990. Given the review and appeal options in those
other two large jurisdictions in Australia, Victoria
seems to be moving in the same direction.
As I read the bill, if a person appeals against dismissal
or transfer and that is found to be unjust or
unreasonable, the Police Registration and Services
Board will be able to come to any decision in terms of
redress, and that can include reinstatement. I have
raised that with the minister, and I hope that he will be
able to clarify that when he sums up. I also raised the
issue of seconded members being able to keep their
entitlements.
On going back over the Office of Police Integrity report
into police disciplinary procedures and the Jack Rush
report it seems that the flavour and philosophy of those
reports are largely reflected in the bill and that
provisions relating to natural justice and procedural
fairness are also retained. On those matters the Greens
support the bill.
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There is just one area of concern to the Greens which I
raised in debate on the earlier bill — that is, vicarious
liability. That is still a problem under the current Police
Regulation Act 1958, as section 123 provides that the
state can be liable for the actions of police officers only
where that liability has been incurred for things
necessarily or reasonably done in good faith in the
course of their duties.
It is the view of the Greens and of the legal fraternity —
the Federation of Community Legal Centres, the
Victorian Bar et cetera — that this needs to be changed.
Section 123 needs to be amended so that, first, the state
will be vicariously liable for all legal wrongs of police
officers in the execution or purported execution of their
duties as police officers, including wrongs sounding in
aggravated or exemplary damages; second, police
officers will be liable to reimburse the state for any
damages and costs paid by it in respect of things not
necessarily or reasonably done or omitted to be done in
good faith in the course of their duties in the police
force; and third, the question of whether the officers
acted or omitted to act necessarily or reasonably and in
good faith will be determined by the court in which the
state’s liability for damages is or is to be determined.
This recommendation is prompted by the decisions of
the Court of Appeal in State of Victoria v. Horvath and
Ors (2002) and State of Victoria v. Horvath (No 2),
now reinforced by the High Court’s refusal to grant
special leave to appeal from the principal Horvath
decision. As stated in a submission on this by the
Victorian Bar, the case concerned an unlawful payback
raid by eight police officers, planned and coordinated
by a Sergeant C. outside the premises concerned,
during which various brutal assaults and wrongful
arrests took place. Two unsuccessful prosecutions of
victims resulted, one of which was confirmed on appeal
to have been malicious.
The Court of Appeal stated that the conduct of the
police defendants ‘effectively abused the considerable
power that was vested in them in the public interest’.
The trial judge found and the Court of Appeal agreed
that it was ‘a disgraceful and outrageous display of
police force in a private house’ in which at least one
officer:
… showed a most high-handed approach accompanied by
excessive and unnecessary violence wrought out of
unmeritorious motives of ill will and desire to get even.

Mrs Horvath was beaten by an officer wielding a police
baton while she lay on the ground, shackled by police
handcuffs. She was lucky not to be killed or suffer
permanent brain injury. The Court of Appeal
determined as I said.
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Victoria is out of step with the majority of Australian
jurisdictions. In New South Wales, Queensland, the
Northern Territory and the Australian Capital Territory
and at the federal level the state is liable for all legal
wrongs of police committed in the execution or
purported execution of their duties.
This is an outstanding matter that I urge the government
to look at seriously. While the majority of police do not
act as the policemen referred to did, the current
provisions of the Police Regulation Act mean that
people who are so wronged do not have any recourse.
The state gives police powers and it arms police with
batons, guns and capsicum spray, and under the Police
Regulation Act any police officer or protective services
officer has discretion to use those. Currently a person
who is wronged by police action, whether taken in good
faith or not, has no recourse. It is preferable — and the
government should move to remedy the current law —
that when a person is so wronged the state is vicariously
liable for that and deals with the wrongdoing by the
police member or members by way of disciplinary
action or other action within the police force. The
person who is wronged should not be left in the
situation of having to go through the courts where it is
found that they cannot be compensated for the wrong or
damage done to them.
That provision has been in the Police Regulation Act
for decades. It is completely out of step with the laws in
the rest of the country. I urge the government to look at
it and to bring in legislation to fix it up. Otherwise I will
consider bringing in a bill to that effect. That is one of
the outstanding issues with the current Police
Regulation Act. Otherwise the Greens will support the
bill. I look forward to the minister’s response to the
outstanding issues I raised in discussions with him.
Mr RAMSAY (Western Victoria) — I feel like a
racehorse at the barriers ready to charge, but
unfortunately I think I have been handicapped to the
extent that I will be pulled up short.
I note that you, Acting President, have been in the chair
for nearly 21⁄2 hours. I congratulate you on your
endurance today and yesterday, when you filled the
position for 31⁄2 hours, once again showing your
commitment to the cause of the clan of those of us
lucky enough to be acting presidents.
My contribution this afternoon will be short, given that
my parliamentary colleague Mr Drum has gone into
significant detail in backgrounding this bill. It is not a
large bill, I might say to Ms Pennicuik, so I am
somewhat surprised it has taken nearly 70 minutes to
get to the third speaker on it. Nevertheless, it would be
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discourteous if I did not outline my perspective on the
bill and add some general comments.
As members have heard, the context of this bill is that it
is part of the government’s commitment to modernise
the statutory framework of police administration in
Victoria. I congratulate the Minister for Police and
Emergency Services, the Honourable Peter Ryan, on
pursuing this commitment, particularly given also that
the content of the bill flows from the commitments in
the memorandum of understanding and firmly
complements the agreements reached in the 2011
Victoria Police enterprise agreement — and that has
been no mean feat.
The government has also publicly committed to
introduce new legislation in early 2013 to provide the
basis for a modern, responsive and accountable police
force in Victoria and to replace the Police Regulation
Act 1958. This amending bill precedes a bill which is
likely to be introduced in 2013 to enact a new Victorian
police act.
The bill replaces part V of the act to establish the Police
Registration and Services Board, which will replace the
current Police Appeals Board. It will have three
divisions, as we have heard — the review division, the
registration division and the professional standards
division. The bill also inserts new part IVAA into the
act to set out a revised framework for appeals and
reviews by the new board. Police members will be able
to appeal up to four transfer or promotion decisions to
the board each year. An application for a review of a
directed transfer decision will also usually need to be
lodged within three days of being notified of the
decision, and the board will need to determine the
review within five days. The grounds for applying to
have decisions relating to transfers, including directed
transfers, dismissals and terminations, reviewed by the
board will be limited to that decision if it is thought to
be harsh, just or unreasonable.
The amendments to the act as proposed implement the
legislative reforms as agreed by the government, the
Chief Commissioner of Police and the Police
Association Victoria in the allied benefits memorandum
of understanding (MOU), which is an agreement
complementary to the Victorian police force enterprise
agreement. Parties to the MOU also agreed to a range
of other matters that allow productivity gains and
changes to enhance management flexibility. Many of
the changes to matters such as roster and shift flexibility
and the rationalisation of other entitlements will be
implemented administratively.
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The government largely supports the
25 recommendations of the Rush inquiry, either in part
or in full, with 24 of those recommendations relating to
the development of a new police act. The reforms are to
be implemented in three tranches, this bill being the
first.
The bill introduces changes agreed to in the MOU,
including a streamlining process for appeals; modifying
the rights of police members to appeal transfer and
promotional decisions; providing a process for a police
member to be deemed as having abandoned his or her
employment after a period of unauthorised absence;
providing more flexible working arrangements for
police members by allowing the Chief Commissioner
of Police to offer fixed-term or part-time
employment — this is all about flexibility and
management; establishing a Police Registration and
Services Board that will comprise a review division to
determine appeals and reviews and a professional
standards division to promote appropriate education
and training programs to enhance the professionalism
of police.
The real benefit of the bill will be the faster filling of
vacancies, which will ensure a better service to the
community, especially in regional and rural Victoria;
greater flexibility for Victorian police with the
introduction of the new registration and appeals board;
and being able to deploy police at the places and times
where operational policing needs greater flexibility for
part-time or fixed time assignments for specific
functions.
At this point I might use as a glowing example a
situation where we saw the Construction, Forestry,
Mining and Energy Union illegally blockading a
workplace in Elizabeth Street where a significant
number of police resources had to be deployed to
protect the Victorian community against this illegal
action which was flaunting Supreme Court orders.
Again we see that flexibility will be able to be used
under this bill in cases such as when the Occupy
Melbourne protest took over the parks and gardens in
Melbourne and flouted the laws of the land by refusing
to move on. Additional resources had to be provided for
that.
The board can assess the suitability of a candidate and
their training needs to take up a position as a Victorian
police member. The creation of the new Police
Registration and Services Board will replace the old
Police Appeals Board. It will determine applications
and provide advice to the chief commissioner,
particularly in relation to character, reputation and
skills. The board will have a president who will be
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accountable to the minister. There will be streamlined
appeal and review processes for transfers and
promotions; that is self-explanatory. A police
profession register will be created for the first time in
Australia. An integrity test will allow for checks and
investigations. In relation to constabulary powers, the
chief commissioner can issue a notice to a police
member under section 11, so that the powers and
privileges attached to the office of constable will not
apply. In relation to direct transfers, the bill gives the
chief commissioner the power to make immediate
directed transfers to any part of the state.
In conclusion I will summarise the bill in relation to a
commitment we made to provide a more modern and
efficient police force. An independent review was
conducted by Jack Rush, QC, and we have accepted in
part the recommendations of that inquiry.
The bill is linked with the enterprise bargaining
agreement (EBA); there was agreement between the
three major agencies that productivity gains would be
included in that agreement. I have spoken to all the
relevant police superintendents in Western Victoria
Region, and they are extremely happy with the
arrangements, with the outcome of the EBA and with
the bill. They are extremely pleased with the Baillieu
government’s commitment to the 1700 new police, and
they are extremely supportive of the 980 protective
services officers on railway stations that we have
committed to.
The Ballarat region will receive 77 of the recently
announced 350 additional police for 2012–13, and over
100 of the total allocation of 1700 new police, which
will basically give it a full command across the region.
The police hierarchy is extremely supportive of the
investment the Baillieu government has made in police
stations right across the length and breadth of Victoria,
particularly in my own region where we have funding
for five new police stations in this coming budget.
All in all, Acting President, as you have had to sit
through quite long contributions, I say in summary that
this bill has been well received by the police, the Police
Association and the chief commissioner. I also note that
both the opposition and the Greens are supportive of it.
It gives me great pleasure to speak in support of the bill
and, in closing, to commend it to the house.
Mr EIDEH (Western Metropolitan) — The key
concern I have about this bill is one that I and others on
this side of the house have previously expressed — that
is, the quality of the relationship between the current
Minister for Police and Emergency Services and
Victoria Police and the minister’s well-known
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involvement in the sacking of a highly respected and
independent police commissioner. The government
may not support my remarks, but the key issue here is
one of being able to trust the minister because, as with
so many other things that are taking place, this
government is seeking, either directly or indirectly
through departmental secretaries, to control its
ministries to a degree never before heard of and
certainly beyond what an open and transparent
government would normally accept.
While I support the bill, I cannot help but feel a serious
concern that the minister will seek to involve himself in
any promotion or other career move as he did when he
and his office interfered in the office of former Chief
Commissioner of Police, Simon Overland. These are
serious matters, but the Parliament and the people of
Victoria are yet to hear satisfactory responses to our
many questions and concerns.
Labor does not oppose this bill, which is supported by
Victoria Police command and by the Police
Association. Indeed members of my staff have spoken
with members of Victoria Police whom they know
personally, just as I have spoken with a winner of the
state’s crime prevention awards, and everyone is telling
me that the bill is fine. The bill is very similar to one
that Labor raised some years ago, which the now
government then opposed. I am amazed that it now
supports the concepts that we supported four years ago.
I am further amazed that the bill largely reflects the
conditions of a memorandum of understanding signed
by both the government and police during the enterprise
bargaining negotiations in 2011, yet it comes before us
only at the end of this calendar year — more than a
year later. It must be something to do with the
efficiency of the cogs of government under the
Baillieu-Ryan style of leadership.
The bill is a positive step forward, and as I advised,
members of the opposition support it, just as we have
supported every positive item affecting the Victorian
police and their ability to maintain the safety of our
state. At this point I must not fail to pay my sincere and
deep respects to the men and women of Victoria Police
who are so essential to ensuring that the people of
Victoria are able to enjoy the wonderments of our state
in peace and safety. I must also pause to reflect on those
valiant souls who have lost their lives to ensure that we
retain ours.
I do not understand why this government has not yet
realised the many benefits to be gained by rationally
considering how trained civilians could take over
specialist roles in certain areas of the police force,
allowing the more highly and specially trained
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members of Victoria Police to assume the duties for
which they have been trained. Over the past couple of
decades civilians have played significant roles in crime
prevention activities and even in types of prosecutions
where one does not need to be a qualified lawyer.
In many ways this bill is simple and straightforward. It
better connects members of Victoria Police with police
command. It strengthens and clarifies the power of the
commissioner, who is in effect the employer, but it says
nothing about the power of the minister to interfere
with the office of Chief Commissioner of Victoria
Police, and that should have been in the bill. While I
have declared my support for the bill I will continue to
watch, both as a citizen of our state and as a
parliamentarian, to ensure that fairness and justice are
the measures of the day. I will watch with interest the
all-new Police Regulation and Services Board, which, if
the government stays true to its negative form, will not
have ordinary, everyday, lower ranked police members
in any way shape or form, nor will it have any ordinary,
everyday citizens representing the community.
The government has already shown in many other
areas, such as in the TAFE and skills sectors, that it is
not interested in hearing the views and opinions of
anyone other than those at the topmost levels of
hierarchy — those who control, those who are in
power. I am certain that the minister will appoint his
very own yes-men to this new board, whereas a
returned Victorian Labor government, under the
leadership of Daniel Andrews would act with natural
justice and good, old-fashioned Aussie fair play and
equity — attributes endemic to our very beliefs. But
that stated, I would have loved to have heard from the
Ombudsman, who handles matters affecting Victoria
Police, as to whether he regards these new
arrangements as fair and appropriate, because if any
member of Victoria Police feels aggrieved, they will
almost certainly approach him. I suppose we will
simply await the Ombudsman’s next report or advice
from the Police Association and the commissioner on
how well the changes are travelling in say a year from
now.
Mr FINN (Western Metropolitan) — It gives me a
great deal of pleasure to rise this afternoon to support
the Police Regulation Amendment Bill 2012. I heard
Mr Eideh making references to what the minister may
or may not do and there was, it has to be said, a fair bit
of exaggeration involved in his contribution — not just
exaggeration but a good deal of imagination as well. I
commend him, because I think at this stage on a
Thursday afternoon it would be easy to become a little
weary and a little jaded. It was good to have Mr Eideh
getting up this afternoon and using his imagination in

5317

the way he did, talking about what Daniel Andrews, the
Leader of the Opposition and member for Mulgrave in
the Assembly, would do in government — as if we are
ever going to find out. That is not going to happen. As
if Daniel Andrews is ever going to get the opportunity
to do anything in government! Give it a rest! Fair
dinkum! He comes in here on a Thursday afternoon
having a lend of us — that is what he is doing here this
afternoon, having a lend of us. I have come here to talk
about the Police Regulation Amendment Bill.
Mr Leane interjected.
Mr FINN — I have come here, Mr Leane, to talk
about the Police Regulation Amendment Bill, and
Mr Eideh has come in here spinning tales and fanciful
yarns about what might happen in the magical world of
a Daniel Andrews government. God help us all if that
were to happen, but that is not something that we need
worry about in any way, shape or form.
Acting President, I heard very early in this debate
Mr Pakula, on his hindquarters over there, asking the
question, ‘What is the difference between now and
2008 with regard to the Chief Commissioner of
Police?’. I would have thought to even the most
nonchalant of observers the answer to that question
would have been extremely obvious. Now we have a
good Chief Commissioner of Police; now we have a
Chief Commissioner of Police who knows policing and
understands what is going on in the streets of
Melbourne and in the country areas of Victoria. He
knows policing because he is a policeman — a copper.
Ken Lay has spent his entire life coming up through the
ranks of the police force. He knows law enforcement.
We had not had that for some time before the
appointment of Ken Lay, first as acting police
commissioner and then as a permanent Chief
Commissioner of Police.
Members of this house who have been here for a few
years would have heard me speaking at some length
about the deficiencies of previous chief commissioners,
in particular Chief Commissioner Christine Nixon, who
one would have to say was an unmitigated disaster not
only for Victoria Police but for law enforcement in this
state. She allowed Victoria Police to fall into a state of
disrepair from which I suggest it will take some years to
recover. Her term as chief commissioner left Victoria
Police as an organisation that had its morale shot to
pieces. It was an organisation that did not quite know
where it was.
We well remember lawlessness running riot on the
streets of Melbourne. At that time the then chief
commissioner, Chief Commissioner Nixon, told us
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everything was just fine. I remember gangs running riot
on the streets of Melbourne; I was a representative of
the western suburbs. In fact I was reminiscing yesterday
with Les Twentyman about this. Almost 20 years ago
we were discussing what was going on with gangs in
the western suburbs. In those days we worked with Vin
Heffernan, the then Minister responsible for Youth
Affairs. Vin did a great job — the late Vin Heffernan,
God rest his soul. He was a sensational minister, and
then tragically we had the change of government in
1999 and the appointment of Christine Nixon as Chief
Commissioner of Police.
All of a sudden everything was coming up roses.
According to the then Chief Commissioner Nixon, we
had a situation where apparently all the crime was in
the police force. That seemed to be her view. We well
remember at her first press conference as Chief
Commissioner of Police she said that she believed the
Victorian police force was as corrupt as the one that she
had come from in New South Wales. That is an
outrageous suggestion from anybody, but coming from
a Chief Commissioner of Police it was a real kick in the
guts to every police officer in this state. That was the
assumption — the prejudgement — that she had made
about Victoria Police, of which she was chief
commissioner, and that is what she worked on. It
seemed that she did not really care about what was
going on in the streets of Melbourne or in the country
areas of Victoria. She was more concerned about the
internal politics of Victoria Police. I well remember, as
I said earlier, gangs running riot through the streets of
St Albans, Sunshine and Footscray. I well remember
Chief Commissioner Nixon going on radio: ‘No gangs’,
she said.
Hon. R. A. Dalla-Riva interjected.
Mr FINN — Mr Dalla-Riva is spot-on the money.
‘No gangs’, she said. In fact I recall her speaking to
Neil Mitchell on 3AW. She said, ‘I wouldn’t even utter
the G word’ — the G word being gangs. They were the
ruffians, the no-hopers, the lawless thugs who were
roaming the streets and causing no end of mayhem
from one end of the west to the other.
Mr Leane interjected.
Mr FINN — If Mr Leane has some doubts — —
Mr Leane — It hasn’t stopped.
Mr FINN — It has not as yet, but it will. Things
have got considerably better since Ken Lay took over.
As I said, he is a real copper and he knows what law
enforcement is about. But way back then we had a
Chief Commissioner of Police in this state who refused
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to accept that there was a problem at all. I knew there
was a problem, because I had been out there and I had
seen it. I had sat there, I had stood there and from time
to time I had actually escaped it. I knew what was
going on, but Chief Commissioner Nixon was far more
interested in what was going on down the corridor in
the head office of Victoria Police — who was
backstabbing whom, who was spreading rumours and
who was speaking to which journalist and all the sort of
nonsense and internal politics that engulfed Victoria
Police during the Nixon reign.
We have seen since the quality that Ms Nixon brought
to the Victorian police force exposed for the world to
see by her performance on Black Saturday, including
where she was and what she was doing as Victoria
burnt. That is something that I think is to her eternal
shame, and it exposed her many faults much later than
should have been the case.
Then of course Ms Nixon retired and the Victoria
Police members celebrated from one end of Victoria to
the other. I think it would be safe so say there were a
good number of parties.
Mr Scheffer interjected.
Mr FINN — Perhaps not all of them, but those who
actually knew the caper did celebrate. Let me tell you,
they celebrated. We all know that the police know how
to celebrate, and they celebrated — my word they did.
Hon. R. A. Dalla-Riva interjected.
Mr FINN — That is what they said. They were
ecstatic. They thought, ‘At last we will have a chief
commissioner who cares about policing, who cares
about the Victorian police force and who cares about
law enforcement and law and order in this state’. And
who did they get? It is extraordinary. The previous
government in this state had for years had a chief
commissioner who did not have a clue what she was
doing and was far more interested in the internal
politics of the police force than law enforcement. She
left, and who did they appoint?
Ms Pennicuik — On a point of order, Acting
President, I think the speaker has strayed from the
purposes of the bill.
Mr FINN — On the point of order, Acting
President, if Ms Pennicuik is referring to the matter of
relevance, as I think she may be, the fact is that there is
a clear reference to the Chief Commissioner of Police
in the explanatory memorandum of the bill. There are
many references throughout this to the chief
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commissioner, so I am just establishing the
historical — —

before lunch about individuals in here not channelling
nasty shock jocks.

Ms Pennicuik — On a point of order, Acting
President — —

The ACTING PRESIDENT (Mr Ondarchie) —
Order! Thank you, Mr Leane. Mr Finn can continue in
the 2 minutes he has left.

Mr FINN — You cannot take a point of order while
you have already got a point of order under discussion.

Mr FINN — I assure you, Acting President, there is
nothing shocking about my jocks!

An honourable member — Stop the clock!
Mr FINN — Indeed, stop the clock, please, if that is
possible. What I am doing is in fact revisiting the recent
history, not the long-term history, of chief
commissioners in this state, to establish — —
The ACTING PRESIDENT (Mr Ondarchie) —
Order! Mr Finn has made his response to the point of
order. I acknowledge that. I do not think there is a point
of order here, but I ask Mr Finn to come back closer to
the bill.
Mr FINN — I will think about it. I will have to
think on my feet about that. The point that I am trying
to make, and I think I have made the point to a certain
degree — I was responding to a question that
Mr Pakula had asked in his opening speech on this
bill — is that the Chief Commissioner of Police in this
state is the best chief commissioner that we have had
for some years. That is why we can have confidence in
him and we can have confidence in his judgement and
his ability to lead Victoria Police.
Hon. M. P. Pakula interjected.
Mr FINN — Mr Pakula thinks that is an amazing
proposition. I cannot begin to imagine why it is an
amazing proposition for Mr Pakula, because I find that
the current Chief Commissioner of Police is doing a
damn good job. If Mr Pakula does not believe me, he
should go out and see the numbers of police on the
streets. We have not seen those numbers before.
Hon. M. P. Pakula — On a point of order, Acting
President, I do not want Mr Finn to mislead the house
either in his own contribution or about what I might
have said. Is Mr Finn proposing or suggesting that
legislative powers should be different dependent on
who the office-holder is?
The ACTING PRESIDENT (Mr Ondarchie) —
Order! That is not a point of order. Mr Finn can
continue.
Mr Leane — On a point of order, Acting President,
I bring to your attention the President’s comments just

I make the point that what we have now in this state is a
chief commissioner who has Victoria Police heading in
the right direction. This legislation will support him and
will support the members of the police force, who I
have complete and total admiration for. These are men
and women who put themselves on the line for us every
day and every night. These are men and women who
when they leave for work every morning, or every
night, do not know whether they are going to come
back. They actually put themselves in physical danger.
When we leave home, whenever it may be, we believe
we have a fair chance of making it back home again.
There are no guarantees with members of our police
force because they are committed to protecting us and
our families and they put themselves on the line in
order to do that.
I know every member of the government totally
supports our police and the work they do. It is
important that members of the Victoria Police force are
made aware that we respect what they do, we
appreciate what they do, we know that they are doing
their job to the best of their ability and if it were not for
them, this state would be in a right old mess — indeed
we would all be in a right old mess. I ask the house to
support this bill, and again I salute the men and women
of Victoria Police.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — To avoid
going into committee I will reply to a range of issues
raised by Ms Pennicuik, although I am happy for that
process to occur. Ms Pennicuik raised a number of
issues. I will put them on the record and make the
government’s position very clear.
The first was on proposed section 86AN and relates to
the specific powers and requirements of the Police
Regulation and Services Board when it is considering
an application for review of a decision to dismiss a
police member. The issue Ms Pennicuik raised was
about the reinstatement capacity of the PRS board. The
powers of the board under section 86AN(3)(a)(i) and
(ii) allow the board to substitute the decision of the
chief commissioner to dismiss a member if the board is
satisfied ‘the decision was harsh, unjust or
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unreasonable’. The view of the government was that
the board, as it previously existed, was not given much
direction as to how it would determine that. When will
a dismissal, demotion or directed transfer decision be
harsh, unjust or unreasonable? The government’s view
is that each case will need to be assessed on its own
merits, taking into account all the facts of the matter. I
will give some examples a bit later.
In deciding whether a decision is harsh, unjust or
unreasonable the board may consider the following:
whether there was a valid reason for the decision and
whether the reason for the decision was justifiable or
defensible, taking into account all the facts of the
matter; the evidence that was used to reach the decision
and the probative value of that evidence; whether the
relevant process as provided for in the act was
followed — for example, whether notice was given and
the police member was given an opportunity to
respond; the effect of the decision on the police
member; and/or the comparative treatment of police
members in a similar position. I am happy to provide
some hypothetical examples.
A decision to dismiss a police member may be unjust
because the police member was not guilty of the
misconduct on which the chief commissioner acted. A
decision to demote a police member may be
unreasonable because it was decided upon inferences
which could not reasonably have been drawn from the
material before the chief commissioner. A decision to
direct the transfer of a police member may be harsh in
its consequences for the personal and economic
situation of the police member. A decision to dismiss a
police member may be harsh because it is
disproportionate to the gravity of the misconduct in
respect of which the chief commissioner acted.
In effect this will mean that the board can order the
reinstatement of the police member at the same rank,
order that the police member be reinstated at a lower
rank or make any other decision that was available to
the chief commissioner under section 80(1) of the
principal act.
In terms of the second matter, the issue of legal
representation is clarified in proposed section 86AT(2),
which states:
On a review, the applicant and the Chief Commissioner may
appear, and may be represented by any person other than a
legal practitioner.

This is to prevent both the appellant and the police
commissioner being represented by a lawyer. This
limitation already exists in section 91N of the act. It
was the government’s decision to exclude lawyers
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because police members are represented by the Police
Association, which is experienced in industrial matters,
and because it would keep the cost down for police
members.
The third issue was entitlement. I am going through the
issues. If a police member is seconded to another
organisation, the government is of the view that this bill
will ensure that their entitlements, such as
superannuation, will continue unaffected.
I assume that those explanations satisfy Ms Pennicuik’s
request for guidance, and I thank all honourable
members for their contributions.
Motion agreed to.
Read second time; by leave, proceeded to third
reading.
Third reading
Motion agreed to.
Read third time.

INTEGRITY AND ACCOUNTABILITY
LEGISLATION AMENDMENT BILL 2012
Introduction and first reading
Received from Assembly.
Read first time for Hon. R. A. DALLA-RIVA
(Minister for Employment and Industrial Relations)
on motion of Hon. G. K. Rich-Phillips; by leave,
ordered to be read second time forthwith.
Statement of compatibility
For Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter act), I make this
statement of compatibility with respect to the Integrity and
Accountability Legislation Amendment Bill 2012 (the bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with the human rights protected by the
charter act. I base my opinion on the reasons outlined in this
statement.
Overview of the bill
The bill has several purposes.
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First, the bill will amend a number of acts, including the
Independent Broad-based Anti-corruption Commission Act
2011 (the IBAC act) and the Victorian Inspectorate Act 2011
(the VI act) to ensure a complete and smooth implementation
of the new integrity environment.

freedom not to impart information). Here, the basis for the
compulsory appearance power is for the purpose of the
Auditor-General carrying out functions under the act. The
new sections insert safeguards into the process and, for the
reasons set out below, are compatible with the charter act.

Second, the bill will amend the Telecommunications
(Interception) (State Provisions) Act 1988 to facilitate the
IBAC being able to use the telecommunications interception
powers that are currently used by the Office of Police
Integrity.

New section 11A requires the Auditor-General to report to the
Victorian Inspectorate within three days after a person is
given a requirement in writing to appear under section 11(1).
This involves the disclosure of the name of the person
required to appear and the reasons why the requirement was
given. This disclosure of personal information facilitates the
new function of the Victorian Inspectorate to provide
independent oversight of the Auditor-General and the
Victorian Auditor-General’s Office.

Third, it will amend the Audit Act 1994 (the Audit Act), the
Ombudsman Act 1973 (the Ombudsman Act) and related acts
as a consequence of the establishment of the Independent
Broad-based Anti-corruption Commission (the IBAC) and the
Victorian Inspectorate.
Fourth, it will amend the VI act to confer functions on the
Victorian Inspectorate in relation to the Victorian
Auditor-General’s Office and the office of the Ombudsman.
Fifth, the bill will also amend the Ombudsman Act and the
Parliamentary Committees Act 2003 (the PC act) to confer
functions on the Accountability and Oversight Committee of
Parliament in relation to the Ombudsman and the Victorian
Inspectorate, and on the Public Accounts and Estimates
Committee of Parliament in relation to the Victorian
Inspectorate.
Sixth, the bill repeals the Major Crime (Special Investigations
Monitor) Act 2004.
The bill predominantly deals with transitional and
consequential matters to properly transfer existing powers and
procedures to the IBAC as part of the implementation of the
new integrity environment. As such, these provisions do no
more than transfer existing powers or procedures to the
respective bodies in which they are now to be vested.
Accordingly, these provisions do not place any new burden
on the human rights that are protected under the charter act
and, for this reason, it is unnecessary to say anything about
such provisions in this statement. However, where the bill
re-enacts or substantively amends such provisions, this
statement includes an analysis of the relevant human rights
issues.
Human rights protected by the charter act that are
relevant to the bill
Compulsory examinations and rights to privacy, freedom of
movement and freedom of expression
Auditor-General
Clause 187 of the bill inserts new sections 11A to 11G into
the Audit Act, which relate to compulsory and voluntary
appearances before the Auditor-General. The power of the
Auditor-General to call for persons and documents is set out
in section 11(1) of the Audit Act and is not being amended.
Nonetheless, in order to understand the amendments, it is
necessary to make the point that a number of rights can be
engaged where a power is conferred on a public authority to
compel a person to attend an examination, and to provide
information and documents. These rights are as follows:
privacy (information provided may be personal), freedom of
movement (in the sense that a person is required to attend
personally before the Auditor-General), and freedom of
expression (in the sense that the right may include the

New section 11B will ensure that, where a person is under the
age of 16 years, a requirement to appear has no effect. This
will require a person to provide proof of their age, but is
ultimately a protective mechanism that improves compliance
with section 17(2) of the charter act, dealing with the rights of
children to protection in their best interests.
New section 11C sets out that a person may seek legal advice
and representation in relation to audits and their rights,
liabilities, obligations and privileges under the Audit Act.
This is a procedural safeguard that is aimed at ensuring that
all persons involved in actions taken under the Audit Act are
appropriately informed about, and are able to respond to,
those actions.
New section 11D requires the Auditor-General to provide
advance notice for voluntary appearances, unless that would
prejudice the audit or be contrary to the public interest. Again,
this is a procedural safeguard.
New section 11E deals with situations where the presiding
officer at an appearance believes the person appearing:
is under the age of 16 years, in which case they must be
released; or
is under the age of 18 years, in which case they must be
accompanied by a parent, guardian or independent
person; or
may have a mental impairment, in which case an
independent person must also be present during the
appearance.
Again, while this new section is likely to involve the
presiding officer obtaining personal information from the
person relating to age or medical condition, it is designed to
protect vulnerable persons appearing before the
Auditor-General. To this extent, new section 11E also
improves compliance with section 17(2) of the charter act,
dealing with the protection of children.
New section 11F ensures that compulsory appearances are
audio or video recorded. To the extent that this raises privacy
issues, it is to ensure the integrity of the process and that a
person’s appearance is accurately recorded. Further, the
Auditor-General must provide the Victorian Inspectorate with
a copy of the recording and any transcript. This disclosure of
personal information is to facilitate the Victorian
Inspectorate’s oversight role in relation to the
Auditor-General and the Victorian Auditor-General’s Office.
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Clause 196 includes transitional arrangements, which ensure
that the safeguards in sections 11A to 11G apply to audits on
foot from the time of the bill’s commencement. For the
reasons outlined above, this provision is also compatible with
the charter act.
Ombudsman
Clause 235 of the bill inserts new sections 18A to 18G into
the Ombudsman Act, which relate to compulsory and
voluntary appearances before the Ombudsman. The power of
the Ombudsman to send for persons and documents is set out
in section 18(1) of the Ombudsman Act, which refers to
sections 17, 18, 19, 20 and 20A of the Evidence
(Miscellaneous Provisions) Act 1958, and is not being
amended. As was the case with clause 187, the basis for the
power to send for witnesses and documents, and to examine
persons, is to enable the Ombudsman to carry out
investigative functions under the act. The amendments to the
Ombudsman Act insert the same safeguards as discussed
above in relation to section 11(1) of the Audit Act, with one
exception — the Ombudsman has a limited ability to direct a
person not to seek advice or representation from a specified
legal practitioner, whereas the Auditor-General does not have
any such ability.
Clause 251 includes transitional arrangements which, like
clause 196, ensure that the safeguards in sections 18A to 18G
apply to investigations on foot from the time of the bill’s
commencement.
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Auditor-General and the Ombudsman, and consequently will
be neither unlawful nor arbitrary. Additionally, these clauses
will not limit the right to freedom of expression in section 15
of the charter act by requiring a person to divulge
information, as any restriction to freedom of expression is
reasonably necessary for the protection of public order in
accordance with section 15(3) of the charter act.
Compulsory appearances and the protection against
self-incrimination and right to fair hearing
Auditor-General and the Ombudsman
As previously stated, clauses 187 and 235 of the bill insert
new sections 11A to 11G into the Audit Act and 18A to 18G
in the Ombudsman Act. I am satisfied that the amendments in
these clauses do not limit the protection against
self-incrimination in section 25(2)(k) or the right to a fair
hearing in section 24 of the charter act.
There are the following safeguards in the amendments:
new sections 11C in the Audit Act and section 18C in
the Ombudsman Act allow a person who appears in a
compulsory examination to seek legal advice and
representation from a legal practitioner (subject to, in the
case of the Ombudsman Act, any direction by the
Ombudsman not to seek advice or representation from a
specified practitioner);

Victorian Inspectorate

new subsections 11F(5) and (6) of the Audit Act and
subsections 18F(5) and (6) of the Ombudsman Act
require the Auditor-General and Ombudsman to provide
the person with a copy of the audio and videorecording
and any transcript, or in certain circumstances, allow the
person to view or listen to the recording;

Clause 40 inserts new subsection 32(1C) into the VI act
which provides that for the purpose of conducting an
investigation in relation to the chief examiner or an examiner,
the Victorian Inspectorate:

clauses 203 and 267 insert new parts 2B and 2C into the
VI act that are designed to avoid oppressive questioning
of a person in a compulsory examination by the
Auditor-General or Ombudsman;

has access to and may copy all records of the chief
examiner and any examiner; and

clauses 195 and 244 provide that the Auditor-General
and Ombudsman must not include certain information in
their reports, including:

For the reasons outlined above, these safeguards are
essentially protective. As such, they are compatible with the
charter act.

may require the chief examiner or any examiner to
provide relevant information and documents, and appear
before the Victorian Inspectorate to answer questions.
Similarly, clauses 208 and 271 of the bill insert new
subsections 32(1A) and (1B) into the VI act which provide
that the Victorian Inspectorate, in fulfilling its oversight role
of the Auditor-General and Ombudsman, may require a
VAGO officer or an Ombudsman officer to:
give the Victorian Inspectorate any information which
the Victorian Inspectorate considers relevant to the
investigation; and
attend before the Victorian Inspectorate to answer
questions or to produce documents or other things
relating to operations of the Auditor-General or the
Ombudsman.
To the extent that this raises privacy or freedom of movement
issues, any disclosure of personal information or requirement
to attend before the Victorian Inspectorate will be for the
purpose of fulfilling the Victorian Inspectorate’s oversight
role in relation to the chief examiner, examiners, the

information that they consider would prejudice any
criminal proceedings or criminal investigation; or
a finding or an opinion that a specified person is
guilty of or has committed an offence; or
a recommendation that a person should be
prosecuted for an offence.
New sections 11F(3) of the Audit Act and 18F(3) of the
Ombudsman Act also prevent unrecorded information said by
a person during a compulsory appearance from being used in
evidence against any person in any proceeding before a court
or tribunal. This is subject to new section 11F(4) of the Audit
Act and 18F(4) of the Ombudsman Act, which enable a court
to admit such evidence if the court is satisfied that there are
exceptional circumstances. I am of the view that the new
sections 11F(4) in the Audit Act and 18F(4) of the
Ombudsman Act do not raise concerns under section 24 of
the charter act, because a court has an obligation to ensure an
accused has a fair hearing in deciding questions about the
admission of evidence.
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For these reasons, I also consider that clauses 190, 191 and
192 of the bill, which apply the amendments in clause 187 to
‘Audits in relation to financial benefits given by the state or
authorities’, ‘Other financial audits’ and audits by an
independent auditor of the Auditor-General are compatible
with the charter act. Similarly, I consider that the transitional
provisions inserted by clauses 196 and 251, which apply the
amendments in clauses 187 and 235 to audits by the
Auditor-General and investigations by the Ombudsman
which are on foot when the bill commences, are also
compatible with the charter act.
Victorian Inspectorate
Clauses 51, 215 and 278 include offences against the VI act,
Major Crimes (Investigative Powers) Act 2004, the Audit Act
and the Ombudsman Act into the list in subsection 33T(2) of
the VI act of proceedings in which the privilege against
self-incrimination is abrogated.
Section 33T of the VI act (which has not yet come into force)
provides that a person is not excused from answering a
question, giving information, or producing a document or
other thing in accordance with a witness summons on the
ground that the answer to the question, the information, or the
production of the document or other thing, might tend to
incriminate the person or make the person liable to a penalty.
The purpose of the provision is to assist the Victorian
Inspectorate in its function as a truth-seeking body that is able
to undertake full and proper investigations. The effect of
clauses 51, 215 and 278 is that any answer, information,
document or thing given or produced by a person at an
examination in accordance with a witness summons that
might tend to incriminate the person or make the person liable
to a penalty will be admissible in evidence against the person
before any court or person acting judicially in proceedings for
offences against the Audit Act or Ombudsman Act.
The objective of providing the Victorian Inspectorate with
this power is to facilitate its oversight of the chief examiner,
examiners, the Auditor-General and the Ombudsman, all of
which have significant powers. The Victorian Inspectorate
will have an important role in ensuring the integrity and
probity of the Auditor-General’s and the Ombudsman’s
operations. It is therefore appropriate that the Victorian
Inspectorate have the necessary powers to fulfil this function.
Provisions such as these are standard in legislation relating to
investigatory bodies in Australia and are important to ensure
that the Victorian Inspectorate has the tools it needs to
undertake full and proper investigations.
I further note that, assuming the information is lawfully
obtained and disclosed, it would still remain open to a court,
under the rules of evidence and procedure, and taking into
account the charter act, to consider whether and in what
circumstances information disclosed is admitted as evidence
in any eventual proceeding.
I am of the view that clauses 51, 215 and 278 are appropriate
and important provisions to enable the Victorian Inspectorate
to achieve its purpose and I consider that there are no less
restrictive means reasonably available to achieve the purpose
of the clauses.
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Information sharing, mandatory notification and reporting
and the right to privacy and protection from unlawful
attacks against reputation
Auditor-General and the Ombudsman
Clause 194 of the bill inserts part 4A into the Audit Act and
requires the Auditor-General to notify the IBAC where it
becomes aware of conduct that appears to be corrupt
(section 19A) or the Victorian Inspectorate in relation to
certain conduct of the IBAC or IBAC personnel, an
Ombudsman officer, a VAGO officer, and the chief examiner
or an examiner (section 19B). Further provision is made in
section 19C for the disclosure of information received by the
Auditor-General to a range of bodies including the IBAC, the
Victorian Inspectorate, the Ombudsman, the Chief
Commissioner of Police, the Director of Public Prosecutions
(section 19C). Section 19C is subject to certain restrictions,
including those found in section 12(2) of the Audit Act which
restricts the Auditor-General and his officers from disclosing
information which could not have been lawfully divulged but
for the operation of section 12(1), which provides that secrecy
and non-disclosure obligations do not apply to the disclosure
of information required by the Auditor-General.
Along similar lines, clause 232 of the bill inserts a new
division 2C of part IV of the Ombudsman Act and requires
the Ombudsman to notify the IBAC where he or she becomes
aware of conduct that appears to be corrupt or certain conduct
in relation to police personnel (section 16E(1)). The
Ombudsman is also required to notify the Victorian
Inspectorate in relation to certain conduct of the IBAC or
IBAC personnel, an Ombudsman officer, a VAGO officer,
and the chief examiner or an examiner (section 16F).
Section 16G requires the Ombudsman to notify the freedom
of information commissioner of a complaint if the complaint
could be made the subject of a complaint to the commissioner
under the Freedom of Information Act 1982. Division 2D of
part IV permits the referral of complaints received by the
Ombudsman to a range of persons or bodies including the
IBAC, the Victorian Inspectorate, the Auditor-General, the
Chief Commissioner of Police, and the Director of Public
Prosecutions (section 16I). Section 16J and 16K permit the
Ombudsman to disclose information in the course of referring
a complaint, or in deciding whether to refer a complaint.
Further provision is made in section 16L for the disclosure of
any information received by the Ombudsman to a comparable
range of bodies as that in section 19C of the Audit Act.
Clause 233 of the bill substitutes section 17(1), (5A) and (6)
to provide that the Ombudsman must inform certain persons
prior to conducting an investigation, and allows for the
Ombudsman to consult with the mayor regarding an
investigation into a staff member of a council, as well as
reporting suspected breaches of duty or misconduct by an
authority to certain persons.
Clauses 203 and 267 insert new provisions into the VI act
requiring the Auditor-General and the Ombudsman to provide
written reports to the Victorian Inspectorate about coercive
questioning they have undertaken that will contain personal
information.
Part 7 of the bill includes transitional arrangements allowing
for the Ombudsman to give the IBAC any document,
information or thing in his or her possession that is reasonably
required by the IBAC for the performance of its functions,
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and for the IBAC to copy and retain such materials
(section 35 of the Ombudsman Act).
Additionally, part 7 of the bill includes various consequential
amendments that provide exceptions to prohibitions on the
disclosure of confidential information to enable disclosures to
the Ombudsman and the IBAC.
In my opinion, the above matters do not amount to a
limitation of the right to privacy. To the extent that these
provisions will involve the sharing of personal information, it
is for purposes that are relevant to and necessary for the
proper functioning of the duties and functions of those bodies,
and the anticorruption framework as a whole. The
circumstances involving the sharing of information are
defined and limited. Consequently, any interference with the
right to privacy in section 13 of the charter act will be lawful
and not arbitrary.
Reporting and the right to privacy and reputation
Clause 228 substitutes sections 13 and 13AA of the
Ombudsman Act. The principal function of the Ombudsman
as provided by new section 13 of the Ombudsman Act is to
inquire into and investigate any administrative action taken by
or in an authority, other than administrative action that
appears to involve corrupt conduct or that is taken under the
Freedom of Information Act 1982. Section 13AA(1)(a)
provides the Ombudsman with an additional function to
inquire into or investigate administrative action that appears
to involve corrupt conduct on referral from the IBAC.
Clause 232 inserts a new division 2B, which provides that the
Ombudsman may investigate complaints or matters referred
from the IBAC or another person or body (sections 16B, 16C
and 16D). Clause 240 re-enacts and makes variations to the
Ombudsman’s procedures upon the completion of an
investigation in relation to reporting, making
recommendations, and distributing or transmitting of such
reports or recommendations (sections 23(2) and (3), and
25AB).
These procedures have the potential to impact upon the
privacy and reputation of persons subject to or otherwise
associated with an inquiry or investigation. However, the
circumstances in which the Ombudsman may make a report
or recommendations is sufficiently circumscribed. These
provisions are also necessary for the Ombudsman to carry out
his or her functions. Moreover, the Ombudsman Act, as
amended by clauses 244 and 245 of the bill, contains
non-disclosure obligations (section 25B, division 2 of
part VA, and section 26A) and procedural fairness obligations
(such as subsection 25A(2)) to ensure that, as far as possible,
the privacy and reputation of persons are protected in the
course of an inquiry or investigation by the Ombudsman.
Consequently, any interference with privacy and reputation
will be neither unlawful nor arbitrary under section 13 of the
charter act.
Other statutory office-holders
The bill also contains a requirement for mandatory
notification by the chief executive of the Victorian
WorkCover Authority (clause 171), the electoral
commissioner (clause 173), the chairman of the Environment
Protection Authority (clause 175), the chief executive officer
of the State Services Authority (clause 178) and the racing
integrity commissioner (clause 183) of a matter that appears
to involve corrupt conduct to the IBAC. These clauses also
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confer a power on these office-holders to disclose information
they have acquired in the course of the performance of their
statutory functions to the IBAC where they consider that it is
appropriate to do so having regard to the nature of the
information and the relevance of the information to the
functions and duties of the IBAC.
These disclosures are relevant only in a limited number of
circumstances, all of which are necessary for the proper
functioning of the anticorruption and integrity framework. In
my opinion, this is not a limitation of the right to privacy or
on the right to protection from unlawful attack on a reputation
as the circumstances that would permit a disclosure of this
information are defined and limited such that any disclosure
would not be unlawful. Further, adequate safeguards remain
in place to ensure that an individual’s reputation is protected.
The information provided by these statutory office-holders
will be assessed by the IBAC and subject to its confidentiality
regime. In relation to the power to disclose information, any
restriction on the provision or disclosure of information under
this bill or any other act will apply.
Reports to Parliament
Clause 243 re-enacts section 16(3) of the Ombudsman Act as
new section 25AB, which specifies that reports prepared
under section 16 of the Ombudsman Act (being reports on
investigations referred by Parliament) must be provided to the
President of the Legislative Council, if the matter was referred
by the Legislative Council or a committee of the Legislative
Council; or the Speaker of the Legislative Assembly, if the
matter was referred by the Legislative Assembly or a
committee of the Legislative Assembly; or the President of
the Legislative Council and the Speaker of the Legislative
Assembly, if the matter was referred by a joint committee of
both houses of Parliament. Clause 244 inserts a new
section 25A into the Ombudsman Act which restricts the
content of reports. Relevantly, the new section 25A(2)
provides that if the Ombudsman intends to include in a report
under this act a comment or opinion that is adverse to any
person, the Ombudsman must first give the person a
reasonable opportunity to respond to the adverse material and
fairly set out each element of the response in the report.
Clause 246 inserts a new section 26H into the Ombudsman
Act which provides that the Accountability and Oversight
Committee of Parliament is to report to both houses of the
Parliament on any matter connected with the performance of
the duties and functions of the Ombudsman that require the
attention of the Parliament. Similarly, clause 261 amends
section 6A(1) of the PC act to provide that it is a function of
the Accountability and Oversight Committee to report to both
houses of the Parliament on any matter connected with the
performance of the duties and functions of the Victorian
Inspectorate in respect of the office of the Ombudsman and
Ombudsman officers that require the attention of the
Parliament. However, in relation to both of these powers, the
committee cannot disclose any information relating to the
performance of a duty or function or exercise of a power
which may prejudice any criminal proceedings or criminal
investigations; or prejudice an investigation being conducted
by the Ombudsman, the IBAC or the Victorian Inspectorate;
or contravene any secrecy or confidentiality provision in any
relevant act.
It is not the intention of these clauses to provide for the
provision of personal information, but rather to ensure that
there is proper oversight of the Ombudsman and the Victorian
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Inspectorate. It is unlikely that the reports will interfere with
the right to privacy and reputation in section 13 of the charter
act. Further, the clauses contain the safeguards specified
above regarding the content of the reports.
Entry inspection and seizure powers and the right to privacy
The right to privacy and reputation is engaged where a public
authority is conferred powers of entry, inspection and seizure.
Victorian Inspectorate — powers of entry, inspection and
seizure for the purpose of conducting an inquiry
Clauses 42, 48, 210, 213, 271 and 276 of the bill provide the
Victorian Inspectorate with the power to enter the premises of
the chief examiner, Auditor-General and the Ombudsman and
access and seize documents and information. These powers
are crucial to the investigative powers of the Victorian
Inspectorate, enabling the Victorian Inspectorate to carry out
its function in relation to ensuring that the chief examiner,
examiners, the Auditor-General and Ombudsman are
conducting their affairs in a lawful and appropriate manner.
These powers will engage the right to privacy if personal
information is inspected by the Victorian Inspectorate under
these processes.
It is not the intent of the powers to enable the VI to access
personal information outside the scope of the investigation,
but such information may be disclosed as a consequence of
the exercise of these powers. These powers can only be
exercised if the VI considers on reasonable grounds that there
are documents or other things that are relevant to an inquiry,
and the search and seizure also have to be relevant to an
inquiry. For these reasons, these powers do not unlawfully or
arbitrarily limit the right to privacy in section 13 of the charter
act.
Victorian Inspectorate — inspection of records of police force
and IBAC for purpose of compliance with
telecommunications interception powers
Clauses 70 and 73 of the bill amend the Telecommunications
(Interceptions) (State Provisions) Act 1988 to require the
Victorian Inspectorate (rather than the special investigations
monitor) to inspect the records of the police force and the
IBAC (rather than OPI) at least twice each financial year, and
enable the Victorian Inspectorate to do so at any time. The
purpose of these powers is to enable the Victorian
Inspectorate to ensure that the police force and the IBAC are
complying with their obligations under that act in relation to
telecommunications interceptions, including record-keeping,
reporting and the use made of lawfully intercepted
information. These powers will engage the right to privacy if
personal information is inspected by the Victorian
Inspectorate, for example, the records of communications that
have been intercepted; however, as these powers can only be
exercised for the specified purpose of ascertaining and
reporting on compliance by the police force and the IBAC,
they do not unlawfully or arbitrarily limit the right to privacy
in section 13 of the charter act.
Non-disclosure and confidentiality and freedom of
expression
Several clauses in the bill prohibit persons from disclosing
information obtained in the course of performing functions
under relevant legislation.
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Clause 4 of the bill amends section 32 of the IBAC act so that
the obligation on staff employed under section 29 of the
IBAC act not to publicly comment on the administration or
functioning of the IBAC, or use or disclose information
obtained in the course of their engagement, also extends to
persons engaged as consultants under section 30 of the IBAC
act. Similarly, clause 30 of the bill substitutes section 27 of
the VI act to extend such obligations to consultants engaged
under that act, in relation to information obtained in the
course of engagement under that act.
Clause 25 inserts a schedule of savings and transitional
provisions into the IBAC act. Clause 8 of that schedule
provides that references in sections 32 and 33A of the IBAC
act to persons employed under the IBAC act or an IBAC
officer include persons who were previously OPI personnel,
and references to information obtained in the course of
engagement under the IBAC act include information obtained
in the course of engagement under the Police Integrity Act
2008, or restricted matters as defined in the Police Integrity
Act 2008.
Clause 22 of the bill inserts a new section 101A in the IBAC
act to provide that subject to certain permitted disclosures, it
is an offence for a person (other than an IBAC officer) to
disclose certain information that was previously restricted
under the Police Integrity Act 2008. Such information
includes evidence given before, or information produced to,
the director, police integrity; documents or descriptions of
anything seized under the repealed act; identifying
information about persons who have been or are to be
examined before the director, or the fact of such an
examination; and the existence of a witness summons under
the repealed act and the subject matter of the related
investigation.
Clause 22 also inserts a new section 101B in the IBAC act to
provide that, except in limited circumstances, it is an offence
to disclose certain information provided by the IBAC to a
complainant, such as information about the results of an
investigation.
Clause 244 of the bill inserts a new section 25B in the
Ombudsman Act to provide that subject to certain permitted
disclosures, it is an offence for a person who receives a
proposed report (or draft or part of a proposed report) or
information contained therein to disclose any such
information prior to the report being laid before Parliament or
otherwise made by the Ombudsman.
Clause 245 inserts part VA relating to the issuing of
confidentiality notices to persons (other than a staff member
of the Ombudsman, IBAC officer or Victorian Inspectorate
officer). Under that provision, the Ombudsman can issue a
confidentiality notice to persons apprised of information that,
if disclosed, would be likely to prejudice investigations by the
Ombudsman or other investigatory bodies, prejudice the
safety or reputation of a person, or prejudice a person’s right
to a fair trial. However, this restriction is subject to certain
safeguards, including allowing the person receiving the notice
to obtain legal advice or representation.
Clause 245 also inserts a new section 26A to provide that
subject to certain exceptions, it is an offence for an
Ombudsman officer or former Ombudsman officer to provide
or disclose any information acquired by reason of, or in the
course of, the performance of the duties and functions of the
Ombudsman, or the exercise of powers of the Ombudsman.

INTEGRITY AND ACCOUNTABILITY LEGISLATION AMENDMENT BILL 2012
5326
The limitations on freedom of expression under the IBAC act,
the VI act and the Ombudsman Act are important
mechanisms to ensure that the privacy and reputations of
persons are not unfairly damaged. In all the circumstances,
the above matters do not limit the right to freedom of
expression as they fall within the internal limitations of
section 15(3). They are reasonably necessary to respect the
rights and reputation of other persons (and in some cases, the
safety of others). Moreover, they protect the integrity of
inquiries and investigations that have been commenced by the
Office of Police Integrity, and those that are to be conducted
by the IBAC, the Victorian Inspectorate and the Ombudsman,
by safeguarding the confidentiality of information which
persons may obtain in the performance of their duties and
functions and the exercise of relevant powers, or their
involvement in investigations.
Access to documents and freedom of expression
The right to receive and impart information and ideas under
section 15(2) of the charter act has been held to create a
positive obligation on government to give access to
government-held documents. However, this right is not
absolute and is subject to justifiable exceptions for objective,
proportionate and reasonable purposes.
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Second reading
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I advise the house that the bill was
amended in the Legislative Assembly. The
amendments adjust the Audit Act 1994 reforms to suit
the audit context, preserve the Ombudsman’s current
jurisdiction over the Victorian Auditor-General’s
Office, confirm the intended meaning and operation of
the Ombudsman Act 1973 reforms and make a range of
technical and consequential changes to the bill.
I move:
That the second-reading speech be incorporated into
Hansard.

Motion agreed to.
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Clause 23 of the bill amends section 109(1) of the IBAC act
to extend the existing exemption from the Freedom of
Information Act 1982 to information received by, and
notifications made to, the IBAC under sections 39 and 40 of
the IBAC act.
Clause 248 substitutes section 29A(1) to provide that the
Freedom of Information Act 1982 does not apply to
documents in the possession of any person or body, to the
extent that it discloses certain information arising from the
Ombudsman’s functions and powers. A related exemption
from the Freedom of Information Act 1982 already exists
under the Ombudsman Act. Clause 248 simply ensures that
documents that would currently be exempt if they were in the
possession of the Ombudsman will also be exempt if they are
in the possession of a third party.
Clause 127 similarly amends section 69 of the Major Crime
(Investigative Powers) Act 2004 to provide that the Freedom
of Information Act 1982 does not apply to documents in the
possession of the Victorian Inspectorate to the extent that it
discloses information that relates to examinations under that
act.
Additionally, clauses 60, 221 and 283 make minor
amendments to existing exemptions from the Freedom of
Information Act 1982 in the VI act.
I am satisfied that the restriction of access to documents in the
above clauses does not limit the right to freedom of
expression, as it falls within the internal limitations of
section 15(3), including to respect the rights and reputations
of other persons and necessary for public order.
Conclusion
For the reasons given in this statement, I consider that the bill
is compatible with the Charter of Human Rights and
Responsibilities Act 2006.
Richard Dalla-Riva, MLC
Minister for Employment and Industrial Relations
Minister for Manufacturing, Exports and Trade

Incorporated speech as follows:
This bill, in completing the legislative framework for the
government’s fundamental and far-reaching integrity reforms,
and providing for the transition to the new integrity system,
heralds a new era for public sector integrity in this state.
The work of the Victorian public sector touches every
Victorian, every day. Victorians deserve to be secure in the
knowledge that the system and people providing important
public services are open, honest and accountable.
The bill completes the most significant integrity reforms ever
carried out in the history of this state.
As promised, the coalition government has taken a staged and
measured approach to carrying out this vital work. Not for us
the slapdash approach of the past. Not for us the mediocre
solutions born of knee-jerk reaction.
The bill builds upon the coalition government’s significant
achievements to date. We have passed legislation to establish
Victoria’s first Independent Broad-based Anti-corruption
Commission (IBAC), and to vest IBAC with significant
powers befitting its position at the apex of Victoria’s new
integrity system. We have passed legislation establishing the
Victorian Inspectorate, the IBAC and the accountability and
oversight parliamentary committees and public interest
monitors to ensure that strong and effective oversight of
integrity bodies, presently lacking in Victoria, is front and
centre in the new integrity system. We have also passed
legislation establishing Victoria’s first freedom of information
commissioner, and will soon introduce legislation
establishing a judicial complaints commission.
This bill continues upon the path of reform, by providing for
the smooth and workable transition from the old to the new
integrity system, and by completing the IBAC’s and the
Victorian Inspectorate’s suite of functions and powers.
Importantly, the bill also provides for the new and existing
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institutions that will comprise Victoria’s new integrity system
to operate effectively together.
In short, this bill, and the reforms which precede it, will
deliver a comprehensive, coordinated and coherent integrity
system for Victoria, leaving the limited, opaque and complex
system that currently exists in its wake.
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and referrals. This will provide clarity around jurisdictional
boundaries, facilitate cooperation and collaboration, and
ensure that investigations are undertaken by the body whose
functions and powers are most appropriate in each
circumstance.
Overview of the bill

Overview of Victoria’s integrity system

I will turn now to the contents of the bill itself.

The structure and logic of Victoria’s new integrity system
provides important context for this bill.

Savings and transitional provisions — OPI and IBAC

Parliamentary oversight of integrity bodies is a key and
defining feature of the new integrity system, and one that sets
it apart from existing arrangements. The IBAC parliamentary
committee will monitor and review the performance of the
IBAC, public interest monitors and the Victorian
Inspectorate. The new Accountability and Oversight
Committee will oversee the Ombudsman and will oversee the
Victorian Inspectorate to the extent that the inspectorate
oversees the Ombudsman. The Public Accounts and
Estimates Committee will continue to oversee the
Auditor-General and likewise oversee the Victorian
Inspectorate to the extent that the inspectorate also oversees
the Auditor-General.
The Victorian Inspectorate will undertake the day-to-day
oversight of Victoria’s key integrity bodies — the IBAC, the
Ombudsman and the Auditor-General. It will have a broad
jurisdiction and strong powers to receive and investigate
complaints, and may report directly to Parliament. The
Victorian Inspectorate will also oversee the use of covert and
intrusive investigative powers by specified integrity and law
enforcement agencies. This will complement the role of the
new Public Interest Monitor, who will appear at the hearing
of applications for warrants to use such powers, and test the
content and sufficiency of the information relied on in support
of those applications.
Underneath this oversight framework, the IBAC will sit at the
apex of Victoria’s new integrity system, focusing on
identifying, exposing and investigating serious corrupt
conduct across the entire public sector. The IBAC will also
have a broader oversight role in relation to police personnel,
and important corruption prevention and education functions.
The IBAC will perform a coordinating or ‘clearing-house’
role under Victoria’s new protected disclosure scheme
contained in the Protected Disclosure Bill 2012 introduced as
part of this package of reforms.
This bill also integrates Victoria’s other key integrity
bodies — the Ombudsman and Auditor-General — into the
new integrity system. The Ombudsman will continue its
leading role in receiving and dealing with complaints about
administrative action. The Auditor-General will continue its
important role to ensure that public funds are spent wisely and
efficiently. The Ombudsman and Auditor-General will also
be subject to Victorian Inspectorate oversight of the use of
their coercive powers and the conduct of investigations and
inquiries, in recognition of the strong and intrusive powers
they possess. The Ombudsman’s and Auditor-General’s
empowering acts will also be modernised, to reflect
contemporary standards and expectations around procedural
fairness.
Finally, Victoria’s new integrity system will have a
comprehensive, legislated structure for information sharing
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The bill provides for the orderly transition to Victoria’s new
integrity system by ensuring continuity of oversight of
Victoria Police. The bill transfers Office of Police Integrity
(OPI) investigations, assets, liabilities, court proceedings and
records to the IBAC. The IBAC Commissioner will then
decide in his or her discretion what will, or will not, continue
to be pursued. This is a necessary, sensible approach because
the OPI’s police oversight functions will be an important
component of the IBAC’s broad new jurisdiction.
The bill does not transfer OPI staff to the IBAC. This is in
keeping with the government’s consistent policy that the
IBAC, being a new, independent body with a broad remit,
will make its own staffing decisions. OPI staff will be treated
in accordance with the Public Administration Act and the
VPS Workplace Determination 2012.
The bill provides that OPI investigative powers and
procedures that are on foot, such as examinations or search
warrants, can be continued and completed by the IBAC under
the Police Integrity Act. However, any new exercise of
powers after the commencement day will occur under the
IBAC act. This approach ensures that nothing falls through
the cracks in moving to Victoria’s new integrity system.
The bill also completes the IBAC’s functions and
investigative powers. The bill transfers police oversight
functions from the OPI and the Ombudsman to the IBAC, in
relation to the destruction of illicit drugs, maintenance of the
sex offenders register, use of restricted tolling information,
and the administration of terrorism and witness protection
laws. The bill also vests the IBAC with further investigative
powers, including under the Crimes (Assumed Identities) Act
and the Crimes (Controlled Operations) Act. It also finalises
the legislative requirements for the grant of
telecommunications interception powers to the IBAC. These
are strong powers utilised by law enforcement and
anticorruption agencies throughout Australia. Their use by the
IBAC will be subject to significant checks and balances.
Savings and transitional matters — SIM and VI
The bill will transfer the functions, powers and work in
progress of the special investigations monitor (SIM) to the
Victorian Inspectorate, so that there is a single body
responsible for overseeing the use of covert and coercive
powers by integrity and law enforcement bodies in Victoria.
To ensure a smooth transition and continuity of the SIM’s
existing functions, the bill will provide for the transfer of the
SIM’s assets, liabilities, obligations and records to the
Victorian Inspectorate. The bill also amends a number of acts
to provide that, going forward, the Victorian Inspectorate
takes over the SIM’s existing functions in relation to
monitoring compliance with telecommunications
interception, surveillance devices and controlled operations
laws.
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The bill provides for the making and investigation of future
complaints about the OPI. It is important that complaints may
still be made about OPI conduct after it is abolished. This will
maintain a sense of fairness for aggrieved individuals, and
could identify systemic issues that may be avoided by the
IBAC in the future.

fairness requirements by the Ombudsman,
Auditor-General and their staff;

Complaints about the OPI may currently be made to the SIM
in relation to the exercise of certain coercive powers, or to the
Ombudsman in relation to administrative actions more
broadly.

create consistency between other key aspects of the
legislation supporting the IBAC, Ombudsman and
Auditor-General, such as confidentiality obligations and
procedural fairness requirements.

empower the Accountability and Oversight Committee
of Parliament to oversee the operations of the
Ombudsman and his office;

The bill provides that the Ombudsman may continue and
complete any ongoing investigations into the OPI after that
body is abolished, and transfers any ongoing SIM
investigations to the Victorian Inspectorate for completion.
This will provide continuity in relation to any investigations
into the OPI that are currently on foot.

Ensuring integrity bodies can work effectively together

To allow for the making of future complaints, the bill
provides that any person who could have complained to the
Ombudsman or the SIM about the OPI prior to its abolition
may, after such abolition, complain to the Victorian
Inspectorate. This reflects the Victorian Inspectorate’s
position as the key oversight body in Victoria’s new integrity
system, and also makes practical sense given that OPI records
will be transferred to the IBAC, and that complaints may
relate to investigations commenced by the OPI but completed
by the IBAC.

(i)

As with the OPI, the bill does not transfer SIM staff to the
Victorian Inspectorate. Staffing decisions are a matter for the
inspector. Again, SIM staff will be treated in accordance with
the Public Administration Act and the VPS Workplace
Determination 2012.
Consequential and technical amendments
The bill also makes consequential amendments to a range of
acts across the Victorian statute book to reflect the
institutional changes in Victoria’s new integrity system, and
includes some technical amendments to clarify aspects of the
IBAC and Victorian Inspectorate legislation.
Changes relating to the Ombudsman and the
Auditor-General
The Ombudsman and Auditor-General have been central and
longstanding components of the Victorian integrity system
and are integral to its continued success. As independent
officers of the Parliament, these bodies have effected
significant improvements to the quality of public
administration in Victoria.
Parts 6 and 7 of the bill amend the Ombudsman Act, Audit
Act and related legislation to ensure that the Ombudsman and
Auditor-General are able to operate effectively with the IBAC
and as part of the new integrity system. This bill will assist
these bodies to continue their important work within the new
integrity structure. In particular, the bill will:
ensure that Victoria’s central integrity bodies are able to
work effectively together, including by making and
receiving referrals and sharing relevant information with
each other;
empower the Victorian Inspectorate to oversee the use
of coercive powers and compliance with procedural

The bill will make a range of amendments to the Ombudsman
Act and Audit Act, which will ensure that the Ombudsman
and Auditor-General can operate effectively within the new
integrity scheme.
Requirements to notify matters to the IBAC and
Victorian Inspectorate

To ensure that the IBAC is notified of all potential corrupt
conduct, the Ombudsman and Auditor-General will be
required to notify matters that appear to involve corrupt
conduct to the IBAC. Similarly, the Ombudsman and
Auditor-General will be required to refer matters to the
Victorian Inspectorate which appear to be relevant to the
inspectorate’s oversight role (for example, a complaint about
the conduct of the IBAC). The bill inserts comparable
notification requirements into other relevant integrity
legislation.
(ii) Information-sharing and referral powers
The bill will provide the Ombudsman and Auditor-General
with new powers to share important information with the
IBAC and other key integrity, law enforcement and
prosecutions bodies. The Ombudsman will also be provided
with the ability to refer matters to, and receive referrals from,
other integrity bodies. These new powers will ensure that the
Ombudsman and Auditor-General are able to work
effectively with the IBAC, and will better integrate these
bodies into the new system.
(iii) Relationship between the IBAC and the Ombudsman
The bill will ensure that the IBAC and the Ombudsman have
clearly defined roles and responsibilities.
Consistent with the IBAC’s position as the peak integrity
body, the Ombudsman will be required to ensure that he does
not perform his functions in a manner which would prejudice
an IBAC investigation. Similarly, the Ombudsman will also
be required to ensure he does not prejudice criminal
investigations or proceedings and investigations by the
Victorian Inspectorate.
The Ombudsman will retain the ability to investigate any
administrative action taken by or in an authority, including
corrupt conduct of an authority. However, to ensure the IBAC
is first notified of and given the opportunity to investigate
corrupt conduct matters itself, the Ombudsman will only be
able to investigate corrupt conduct where it has been referred
to him by the IBAC. Further, the Ombudsman will be
required to notify the IBAC where it appears that a matter
referred by the IBAC to the Ombudsman involves serious
corrupt conduct, enabling the IBAC to call in the matter
where it chooses to do so.
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The Ombudsman’s current monitoring and investigation
functions in relation to police personnel will be transferred to
the IBAC.
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by including a footnote on the page where the name
appears.

(ii) Confidentiality
Ensuring consistency between key aspects of integrity
legislation
The bill will amend the Ombudsman Act and Audit Act to
create consistency between the key aspects of the integrity
scheme.
(i)

Procedural fairness

The bill will ensure that consistent procedural fairness
requirements apply across Victoria’s central integrity bodies.
Procedures are already in place in the office of the
Ombudsman and Victorian Auditor-General’s Office to
ensure that persons are afforded procedural fairness. The bill
will build on the existing legislative requirements to ensure
consistency of procedural fairness requirements for
investigations by the IBAC and Ombudsman and audits by
VAGO. These requirements include:
a right to seek advice from, and be represented by, a
legal practitioner;

The confidentiality obligations applying under the
Ombudsman Act will be replaced by a new confidentiality
scheme, which is consistent with the scheme applying to the
IBAC and the Victorian Inspectorate.
In particular, the Ombudsman will be provided with the
power to issue a ‘confidentiality notice’, to protect
information which would, if disclosed, prejudice an
investigation, compromise the safety of a person or
unreasonably damage a person’s reputation. A confidentiality
notice will only be able to limit the disclosure of a ‘restricted
matter’ — that is:
any evidence given to the Ombudsman;
the contents of a document, or description of a thing,
produced to or inspected by the Ombudsman;
the existence of, or any information about, a
confidentiality notice or witness summons;
the subject matter of an Ombudsman investigation;

a right for certain witnesses to be assisted by a
competent interpreter;
a requirement to provide witnesses with information
about their legal rights and obligations before
questioning them or requiring them to produce
documents;
a requirement for integrity bodies to ensure that reports
prepared under specific legislative provisions do not
include:
content which they consider would prejudice
criminal proceedings, criminal investigations or
investigations by the IBAC or VI; or
a finding that a person has committed a
common-law or statutory offence — this does not
prevent reports including comments on compliance
with legal or regulatory obligations; and
protections for under-age persons and persons with a
mental, physical or other disability.
The procedural fairness requirements applying to the
Auditor-General have been modified to suit the audit context
and take account of the different role performed by the
Auditor-General. For example, in recognition of the fact the
Auditor-General does not investigate the conduct of
individuals:
the Auditor-General will give notice of his performance
audits by simply providing a copy of the audit
specification to the relevant public authority, rather than
by giving notice to individuals; and
where the person named in a report is not the subject of
an adverse comment or opinion, the Auditor-General
can include their name if he states that they are not the
subject of an adverse comment or opinion — this could
be achieved, for example, by including a general
comment to that effect at the beginning of the report, or

information which could lead to the identification of a
witness in an Ombudsman investigation; or
the fact that a person has given evidence or produced a
document or thing to the Ombudsman.
The confidentiality notice will impose targeted confidentiality
obligations on the person to whom the notice is issued,
preventing the person from disclosing the ‘restricted matters’
specified in the notice, except in accordance with the limited
exceptions in the act.
The Ombudsman and his officers will be required to comply
with a separate confidentiality obligation, which prevents
them from disclosing information obtained in the course of
their duties except for a purpose contemplated by the act. As
is currently the case, the Ombudsman and his officers will
also be prevented from taking advantage of information they
obtain in the course of their duties.
Other amendments
This bill will also consolidate and clarify the Ombudsman’s
jurisdiction to investigate administrative action.
Currently, a range of other acts provide the Ombudsman with
additional jurisdiction to investigate administrative actions of
persons performing public functions — for example,
contractors engaged under that legislation to perform
functions on behalf of a government department. The bill will
consolidate this existing jurisdiction into the Ombudsman
Act, to ensure that the act accurately reflects the full extent of
the Ombudsman’s investigative jurisdiction.
The bill will also exempt certain persons and bodies from the
Ombudsman’s investigative jurisdiction, preserving and
confirming the current exclusions from the Ombudsman’s
jurisdiction, and creating exemptions for newly established
bodies such as the IBAC, the Victorian Inspectorate and the
Public Interest Monitor.
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Oversight
The bill will ensure that Victoria’s core integrity bodies — the
IBAC, the Ombudsman and the Auditor-General — are
subject to robust, independent oversight. This oversight is
critical to ensuring that the integrity system operates
effectively. The chief examiner and examiners exercise
similar coercive powers in the pursuit of investigating
organised crime and will be made subject to comparable
oversight arrangements.
(i)

Oversight by the Victorian Inspectorate

The bill will provide the Victorian Inspectorate with targeted
oversight functions in relation to the Ombudsman and
Auditor-General and their offices and the chief examiner and
examiners appointed under the Major Crime (Investigative
Powers) Act.
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arrangement will continue under the new integrity system.
Similarly, the government has already established the IBAC
Committee, which will oversee the operations of the IBAC.
Consistent with these arrangements, the bill will provide the
Accountability and Oversight Committee with new functions
to oversee the Ombudsman and his office. These functions
will be equivalent to the IBAC Committee’s functions in
respect of the IBAC.
The IBAC Committee, Accountability and Oversight
Committee and PAEC will each have functions in respect of
the Victorian Inspectorate’s operations. For example, the
IBAC Committee will monitor and review the inspectorate’s
activities in relation to the IBAC. The three committees will,
collectively, ensure that the inspectorate is performing its
oversight functions effectively.
Conclusion

The Victorian Inspectorate’s oversight role will be focused on
the use of coercive powers and compliance with procedural
fairness requirements by Ombudsman and VAGO officers
and the chief examiner and examiners. The Ombudsman,
Auditor-General, chief examiner and examiners possess
significant coercive investigation powers, including powers to
examine witnesses under oath and compel the production of
documents. It is appropriate that the use of these powers be
subject to independent scrutiny, to ensure that the powers are
exercised appropriately, proportionately and in accordance
with relevant laws. This means that the Victorian Inspectorate
will be responsible for overseeing the use of coercive powers
across the system — by the Ombudsman and
Auditor-General, as well as by the IBAC and chief examiner
and examiners.
The inspectorate will be able to monitor, investigate and
assess the conduct of Ombudsman and VAGO officers and
the chief examiner and examiners in respect of the use of
coercive powers and compliance with procedural fairness
requirements, both in response to a complaint and by the
inspectorate’s own motion. The Ombudsman,
Auditor-General and the chief examiner and examiners will
also be required to provide reports and information to the
Victorian Inspectorate when certain coercive powers are
exercised and procedural fairness requirements are complied
with. These arrangements will ensure that the inspectorate is
kept informed about the use of coercive powers and
compliance with procedural fairness requirements and can,
where necessary, investigate any potential misuse of those
powers or non-compliance with those requirements.
The Victorian Inspectorate will also be provided with a new
function to monitor the interaction between the IBAC and
other integrity bodies. This will allow the Victorian
Inspectorate to ensure that the integrity system is operating
cohesively and in the manner envisaged by the Parliament.
The Victorian Inspectorate will also have the power to make
reports and recommendations to Parliament on the
performance of its oversight role.
(ii) Oversight by parliamentary committees
As part of its election policy, the coalition government
committed to ensuring that Victoria’s key integrity bodies are
overseen by a joint parliamentary committee.
The Auditor-General is already overseen by the Public
Accounts and Estimates Committee (PAEC). This

This bill completes the central components of the coalition
government’s far-reaching and fundamental integrity system
reforms. The bill will deliver a comprehensive, coordinated
and coherent integrity system, such that all Victorians can
have greater confidence in the integrity of public
administration in this state.
I commend this bill to the house.

Hon. M. P. PAKULA (Western Metropolitan) — I
move:
That the debate be adjourned for one week.

Ms PENNICUIK (Southern Metropolitan) — I
move:
That ‘for one week’ be omitted with the view of inserting in
its place ‘until Tuesday, 5 February 2013’.

The reason I move that amendment is that the
legislation we have before us, the Integrity and
Accountability Legislation Amendment Bill 2012, is a
huge bill. The time between now and the next sitting
week is only one week, not two full weeks as is often
the case. We have 10 bills coming before us. This
particular bill, as I am sure has not escaped members, is
the subject of a lot of public interest. The time between
now and the next sitting week does not allow for
consultation with stakeholders or for us to fully get
across the bill and the accompanying bill that will be
introduced shortly. As the minister has just said, house
amendments are being made to the bill which we have
not seen or been able to consider, and there is no
urgency to this bill in terms of the commencement dates
in clause 2.
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — The government will not be supporting
Ms Pennicuik’s amendment to Mr Pakula’s motion.
This is a piece of legislation the government has
foreshadowed which is to complete a legislative
program this year. Obviously the bill has been in the
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public domain since it was introduced in the other
place, and we believe it can proceed within the normal
time frame in which the Legislative Council considers
such bills, in accordance with Mr Pakula’s motion.
Hon. M. P. PAKULA (Western Metropolitan) — I
think the bill should be debated and dealt with in the
next sitting week to give us some prospect of an IBAC
being up and running, in its full sense, at the earliest
opportunity. Having said that, it is the view of the
opposition that the IBAC is an absolute and utter dog’s
breakfast, and that has been borne out today by the
huge number of house amendments that were moved
and passed in the Assembly.
If I believed for a moment that the government would
take the opportunity presented by Ms Pennicuik’s
amendment to consult with stakeholders such as the
Ombudsman, the Auditor-General and others and make
significant changes to its legislation — for example, the
inclusion of an offence dealing with misconduct in
public office or a better appreciation of the interaction
between this integrity body and other integrity bodies
such as the Ombudsman’s office — then I would
support Ms Pennicuik’s amendment. But the
government has made it crystal clear that even if debate
on this bill is delayed until February, it has no intention
of undertaking any such consultation. It has no
intention of making any changes. It has no intention of
going back to the drawing board and perhaps thinking
again about how it can unscramble this particularly
ugly omelette.
The consequence of supporting Ms Pennicuik’s
amendment would simply be a delay followed by a
debate on the exact same piece of legislation that will
be before the house in the last sitting week. In those
circumstances, the opposition does not see much point
in the amendment. We will be debating the legislation
and making these points more fulsomely in the next
sitting week.
Ms PENNICUIK (Southern Metropolitan) — I am
disappointed that the opposition will not support my
amendment to its motion to adjourn debate for one
week. The motion is part of the normal processes of the
house when dealing with the introduction of legislation.
There is a precedent in the previous Parliament for
moving such an amendment. The debate on some bills
that were complicated and of great public interest was
adjourned for a longer time. I have made the point in
this Parliament that it is the practice of quite a lot of
other parliaments that complex bills like this one are not
just rammed through and expected to be debated in the
week following their introduction.
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I take up Mr Pakula’s point that the government may
not consult with stakeholders in the ensuing time,
which is only six weeks. Given that the government has
taken two years so far to bring together this legislation,
another six weeks is not going to make much
difference. There is no actual date in clause 2 to suggest
that this bill has to commence any time before
February, March or whenever next year. My
amendment would allow me, as the Greens member
responsible for the bill, a proper time frame to consider
the bill and consult with stakeholders. Whether the
government intends to do that is one thing, but another
thing is whether I have time to consult with
stakeholders in the week ahead of us when we have
10 bills to deal with. I have only two staff members;
they have to get across all those bills, and I will not be
getting a briefing on this bill until Thursday of next
week, so it is completely unreasonable.
My request has not been made frivolously. It is on a bill
that is in the public interest, and I ask the government
and the opposition to support my amendment to the
motion that in the public interest debate on this bill be
held over until February.
House divided on amendment:
Ayes, 3
Barber, Mr (Teller)
Hartland, Ms (Teller)

Pennicuik, Ms

Noes, 35
Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Eideh, Mr
Elasmar, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr

Lenders, Mr
Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr (Teller)
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr (Teller)
Tarlamis, Mr
Tee, Mr
Tierney, Ms

Amendment negatived.
Motion agreed to and debate adjourned until
Thursday, 6 December.
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PROTECTED DISCLOSURE BILL 2012
Introduction and first reading
Received from Assembly.
Read first time for Hon. R. A. DALLA-RIVA
(Minister for Employment and Industrial Relations)
on motion of Hon. G. K. Rich-Phillips; by leave,
ordered to be read second time forthwith.
Statement of compatibility
For Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter act), I make this
statement of compatibility with respect to the Protected
Disclosure Bill 2012 (the bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with the human rights protected by the
charter act. I base my opinion on the reasons outlined in this
statement.
Overview of bill
The purposes of the bill are:
(a) first, to repeal the Whistleblowers Protection Act 2001
and to establish a new legislative framework for
protected disclosures. That framework is intended to
encourage and facilitate disclosures of improper conduct
by public officers and public bodies and certain other
conduct, including:
conduct of any person that adversely affects the
honest performance by a public officer or public
body of their functions; and
detrimental action taken in reprisal for a protected
disclosure;
(b) second, to provide protection for persons who make
protected disclosures and persons who suffer detrimental
action in reprisal for such disclosures;
(c) third, to provide for the confidentiality of the content of
protected disclosures and the identity of persons who
make those disclosures.
Human rights protected by the charter act that are
relevant to the bill
The bill enhances the protection of rights under the charter act
by establishing a new, significantly strengthened, scheme
which encourages and facilitates the disclosure and
investigation of improper conduct in the public sector,
including improper conduct that involves breaches of the
charter act. Strengthening the scheme will help encourage
people who are aware of breaches of the charter act to
disclose that conduct under the PD bill.
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Right to privacy and reputation (section 13 of the charter act)
Section 13(b) of the charter act provides that every person has
the right not to have his or her reputation unlawfully attacked.
The right to privacy protects a person from government
interference or excessive unsolicited intervention by other
individuals. However, this right is not absolute and can be
subject to reasonable limitation under section 7(2) of the
charter act. In particular, an interference will not be arbitrary
provided that the restrictions on privacy are reasonable in the
circumstances and are in accordance with the charter act.
The bill engages the right to freedom from unlawful attack on
reputation in relation to protected disclosures and the handling
of those disclosures. Any limitations arising from the bill are
necessary to achieve the aims of the legislation, and are
reasonable and demonstrably justifiable.
Clause 39
The bill provides for the maker of a protected disclosure to
receive immunity from liability for making the disclosure
(clause 39). This has the potential to cause reputational
damage to persons the subject of a disclosure. However:
if the statutory requirements for making a protected
disclosure (including the requirement that the disclosed
conduct meets the test in clause 9) are not satisfied, the
person making the disclosure does not receive the
protections of the bill;
an unlawful attack on another’s reputation will not be
shielded by the protections in the bill. Clause 72
provides that it is an offence to knowingly make a false
disclosure or for a person to knowingly provide false
information relating to a protected disclosure they have
made. The bill’s protections do not apply to a person
who has contravened the prohibition on making a false
disclosure or providing false further information.
Clause 52
Clause 52 of the bill restricts the ability of entities and people
involved in the handling of disclosures to disclose the content,
or information about the content, of an assessable disclosure.
This could include the identity of a person about whom a
protected disclosure has been made. However, it will be
permissible in a limited number of clearly specified
circumstances to disclose this information and, hence,
potentially cause damage to that person’s reputation.
All of the circumstances in which the identity of a person the
subject of a protected disclosure can be disclosed are
necessary for the proper functioning of the protected
disclosure scheme (clauses 52, 53 and 54). For example, an
investigating entity can disclose the identity of a person the
subject of a protected disclosure where necessary for the
purpose of exercising its statutory functions, and an individual
can disclose the identity of such a person for the purpose of
obtaining legal advice or representation in relation to his or
her rights, liabilities, obligations and privileges under a
relevant act.
Clause 134 (proposed new section 86ZB of the Police
Regulation Act 1958)
The bill also engages the right to freedom from unlawful
attack on reputation in its provisions relating to the making of
reports and the provision of information to certain people by
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the Chief Commissioner of Police. In particular, the proposed
new sections 86Z, 86ZB, 86ZD and 86ZE of the Police
Regulation Act 1958, which are in the new part IVB of that
act, engage this right.
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relating to the personal affairs of any person. These
restrictions have been included to give persons who make
disclosures confidence in the protected disclosure scheme.
Freedom of expression (section 15 of the charter act)

The new part IVB of the Police Regulation Act requires the
chief commissioner to report to the Independent Broad-based
Anti-corruption Commission (the IBAC) on an investigation
under part IVB. It is important that the chief commissioner be
required to report to the IBAC following an investigation to
ensure independent oversight of investigations into police.
Further, the new part IVB does not provide for public reports.
The bill also enables the chief commissioner to provide
information to the Premier or the minister responsible for the
Police Regulation Act, and to provide certain information to
the person who made the disclosure. An individual’s
reputation may be put at risk if reports or information are
provided under those provisions. However, the bill contains
important controls on the chief commissioner’s abilities to
report or provide information.
Premier or minister
The ability to provide information to the Premier or minister,
where the chief commissioner considers it necessary, is
important because it will help ensure that the government of
the day can be provided with information that will enable it to
respond appropriately to significant issues which may be of
importance to the Victorian community. This ability is subject
to the statutory restrictions in the proposed new
section 86ZB(2)(a) and (b) of the Police Regulation Act,
which provide that the chief commissioner cannot provide
information that he or she considers would cause
unreasonable damage to a person’s reputation or that is likely
to lead to the identification of a person who has made an
assessable disclosure.
Proposed new section 86ZC allows the Premier or minister to
disclose information received from the chief commissioner to
obtain advice. This is necessary to ensure the proper
functioning of government. Moreover, the Premier or
minister could only have received information from the chief
commissioner, acting in accordance with the Police
Regulation Act, if the restrictions in proposed new
section 86ZB(2)(a) and (b) on providing information to the
Premier or minister were not contravened.
Complainant
Under the bill, the chief commissioner can provide a person
who made a protected disclosure complaint that is being
investigated under the new part IVB of the Police Regulation
Act with information in two circumstances:
in response to a request for information from the person;
and

Section 15 of the charter act provides that every person has
the right to freedom of expression. This includes the freedom
to seek, receive and impart information and ideas of all kinds,
whether within or outside Victoria, and regardless of the
medium of expression. Section 15 of the charter act also
provides that special duties and responsibilities attach to this
right, and that lawful restrictions may be necessary to respect
personal rights and reputations, and to protect public safety,
order, health or morality.
A number of clauses of the bill engage the right to freedom of
expression by imposing confidentiality obligations on officers
of the IBAC and other persons, and by providing for penalties
where those obligations are breached:
part 7 of the bill provides that, except in limited
circumstances, persons and entities must keep
confidential key, specified information about disclosures
made under the new act;
clause 74 of the bill provides that, except in limited
circumstances, a person must keep confidential certain
information that is provided to a person who made a
disclosure;
the bill inserts new sections 86ZE, 86ZG and 86ZH into
the Police Regulation Act which limit the extent to
which the chief commissioner and current or former
police personnel can disclose information obtained in
the performance of their duties and functions or exercise
of powers under the new part IVB of the Police
Regulation Act; and
the bill inserts new section 26FA into the Ombudsman
Act 1973 which provides that, except in limited
circumstances, a person must keep confidential certain
information provided by the Ombudsman to a person
who made a relevant protected disclosure complaint.
These limitations on freedom of expression are necessary to
safeguard the confidentiality of information to which these
persons may be privy arising from their involvement in the
making or investigation of disclosures, or the performance of
their duties and functions, and the exercise of their powers.
This ensures that reputations are not unfairly damaged (and
therefore helps promote the right to privacy and reputation in
section 14 of the charter act), protects the identity of people
who have made protected disclosures, and protects the
integrity of investigations which occur as a result of
disclosures made under the new act.
Right to a fair hearing (section 24 of the charter act)

on completion of an investigation under the new Part
IVB of the Police Regulation Act, when he or she must
inform the person who made the disclosure of the
outcome of the investigation.
Both of these circumstances are subject to the statutory
restrictions in proposed new section 86ZE of the Police
Regulation Act, which include that the chief commissioner
cannot provide information that he or she considers would
cause unreasonable damage to a person’s reputation or that
would involve the unreasonable disclosure of information

Procedural fairness concerns the extent to which the
procedures of a hearing protect the rights of the parties, such
as the right of a party to be provided a reasonable opportunity
to present his or her case under conditions that do not place
that party at a substantial disadvantage vis-a-vis his or her
opponent.
Section 24 of the charter act provides for the right to a fair
hearing, and, as such, incorporates principles of procedural
fairness. Section 24 provides that a person charged with a

PROTECTED DISCLOSURE BILL 2012
5334
criminal offence or a party to a civil proceeding has the right
to have the charge or proceeding decided by a competent,
independent and impartial court or tribunal after a fair and
public hearing.
Whilst the bill facilitates the making and investigation of
protected disclosures, the investigation of those disclosures
will be performed by entities operating under separate
enabling legislation, such as the Ombudsman Act 1973 and
the Police Regulation Act. The bill only contains provisions
relating to investigations under the new IVB of the Police
Regulation Act, which will be inserted into the Police
Regulation Act by the bill. Therefore, apart from the new
part IVB, this bill does not engage the right to a fair hearing
that might arise in those processes.
New part IVB of the Police Regulation Act
The bill inserts a new part IVB into the Police Regulation
Act. Proposed section 86X of part IVB of that act requires the
Chief Commissioner of Police to investigate protected
disclosures concerning police personnel that have been
referred to him or her by the IBAC. Under proposed
section 86Y of that act, the chief commissioner has the power
to compel the production of documents and information and
answers to questions from members of the police force.
It is my view that for the purposes of the charter act, the chief
commissioner is not a ‘tribunal’, and his or her
information-gathering powers do not constitute civil or
criminal proceedings. That is because some key features that
are inherent to those concepts are not present — namely, that
the chief commissioner is not capable of making any binding
determination as to the parties’ rights or liabilities, and that
there are not two ‘parties’ involved in a contest over rights
and liabilities.
Nevertheless, under proposed section 86ZJ the chief
commissioner must establish procedures for the conduct of
the investigation of protected disclosures. Such procedures
must explain how procedural fairness will be accorded and
how arrangements for legal representation and other support
and assistance for witnesses will be managed. Under
proposed section 86ZK, the IBAC can review the chief
commissioner’s procedures to ensure their compliance with
the requirements of the bill and guidelines issued by IBAC
under the act. This approach will help ensure that procedural
fairness is afforded to police personnel in investigations of
protected disclosures under the new part IVB.
Rights in criminal proceedings (section 25 of the charter act)
Section 25 of the charter act sets out various rights in relation
to persons charged with a criminal offence. Section 25(1) of
the charter act provides that a person charged with a criminal
offence has the right to be presumed innocent until proved
guilty according to law. This right is engaged by the offence
of taking detrimental action against a person in reprisal for
making a disclosure in clause 45(1) of the bill.
By their nature, protected disclosure schemes protect people
who make disclosures about wrongdoing. A key protection
provided by the bill is that, consistent with the
Whistleblowers Protection Act, it is an offence to take
detrimental action against a person in reprisal for making a
protected disclosure. Detrimental action could include being
intimidated, harassed or discriminated against. In broad terms,
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such action is prohibited where the making of the protected
disclosure was a reason for the detrimental action.
It is important that the offence of taking detrimental action in
reprisal for a protected disclosure be able to be successfully
prosecuted where appropriate. If the offence was unable to be
effectively prosecuted, the main purposes of the bill —
namely, facilitating disclosures about improper conduct and
protecting people who make disclosures or may suffer
reprisals in relation to disclosures — would be significantly
undermined. This would in turn undermine a central
component of the legislative system for ensuring proper
public administration and public sector integrity.
However, to protect the rights of an accused person, the bill
provides for two defences in a proceeding involving the
offence of taking detrimental action against a person in
reprisal for making a disclosure, namely that a person should
not be criminally liable for taking detrimental action if:
he or she did not take the action for a prohibited reason
set out in clause 43(1), which encompasses in broad
terms where that action has been taken in reprisal for a
protected disclosure; or
in the IBAC’s or the Victorian Inspectorate’s (the VI)
assessment the disclosure is not a protected disclosure,
the IBAC or the VI had accordingly determined that the
disclosure was not a ‘protected disclosure complaint’,
and the person who took the action knew of that
determination.
Evidential onus
In the bill, the evidential onus in a proceeding involving the
offence of taking detrimental action against a person in
reprisal for making a disclosure rests with the accused. This
means that, to rely on a defence, an accused would need to
raise the possibility that:
none of the prohibited reasons for taking detrimental
action were a substantial reason for taking the action; or
he or she knew of the IBAC’s or VI’s determination that
the disclosure was not a protected disclosure complaint
at the time of taking the action.
The prosecution is then required to prove beyond reasonable
doubt that the offence had been committed — i. e. the legal
onus is not affected by the bill.
This approach has been taken because where an accused
person has taken detrimental action against another person,
the reasons for such an action are likely to be solely within the
knowledge of the accused. Therefore, it would be difficult for
the prosecution to prove that alleged detrimental action was
taken for a prohibited reason. This approach is a less
restrictive alternative to placing a legal onus on the accused. It
is unlikely to result in an innocent person being convicted of
the offence of taking detrimental action because an innocent
accused person will be in a strong position to defend any
proceedings, given the centrality of his or her knowledge to
raising this defence.
Similarly, where an accused had taken detrimental action
against another person, and as a result of an assessment by the
IBAC or the VI, the disclosure had been determined by the
IBAC or VI to not be a protected disclosure complaint, it
would be difficult for the prosecution to prove that the
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accused did not know of the determination. Again, this
approach is a less restrictive alternative to placing a legal onus
on the accused. It is unlikely to result in an innocent person
being convicted of the offence of taking detrimental action
because an innocent accused person will be in a strong
position to defend any proceedings, given the centrality of his
or her knowledge to raising this defence.
For the reasons given above, any limitations on the right to be
presumed innocent arising from these provisions are
reasonable and demonstrably justifiable.
Clause 134 (proposed section 86Y(1) of the Police Regulation
Act 1958)
Section 25(2)(k) of the charter act provides that a person
charged with a criminal offence cannot be compelled to
testify against himself or herself or to confess guilt. Proposed
section 86Y(1) of the Police Regulation Act engages this right
as it gives the chief commissioner the power to require from
any member of the police force the production of any
information or document or the answer to any question.
If it were the case that self-incriminating information was
obtained by the chief commissioner, it would be a matter for
the chief commissioner to determine what use was made of
that information. The bill makes it clear in proposed
section 86Y(3) of the Police Regulation Act that any
information, document or answer given or produced is not
admissible in evidence against the person before any court or
person acting judicially, except in limited circumstances, such
as proceedings for perjury. It would be a matter for the
relevant court to determine whether other evidence derived
from that information is admissible.
Conclusion
For the reasons given in this statement, I consider that the bill
is compatible with the Charter of Human Rights and
Responsibilities Act 2006.
Richard Dalla-Riva, MLC
Minister for Employment and Industrial Relations
Minister for Manufacturing, Exports and Trade

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

In doing so, I advise the house that the bill was
amended in the Legislative Assembly. The
amendments make changes required as a consequence
of the amendment to the Integrity and Accountability
Legislation Amendment Bill 2012 and make a range of
other technical and consequential changes to the bill.
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Incorporated speech as follows:
The coalition government’s sweeping reform of Victoria’s
integrity system includes a new scheme for protecting people
who make disclosures about improper conduct in the public
sector — the Protected Disclosure Bill 2012. This bill is a
vital component of the new integrity landscape, with the
Independent Broad-based Anti-corruption Commission (the
IBAC) at the apex.
With the establishment of the IBAC and associated integrity
reforms, the Whistleblowers Protection Act 2001 could not
continue in its current form — significant amendment was
required to take account of the new bodies we have created
and to ensure that the system works as it should. Recognising
that the current regime is widely considered to be
cumbersome, confusing and uncertain, the coalition
government has taken the opportunity to repeal the
Whistleblowers Protection Act and replace that act with a
new significantly strengthened scheme, fully consistent and
integrated with the new Victorian integrity system.
It is vital that those who out wrongdoers are protected, and are
encouraged to do so, bolstered with the knowledge that there
is legislative protection against reprisal and immunity from
liability. It is equally important that those who seek to hide
behind anonymity to make false claims are appropriately
dealt with. The Protected Disclosure Bill provides for a new
simplified test to determine whether a disclosure constitutes a
protected disclosure, replacing the confusing and complex
multitest and multistage assessment process in the
Whistleblowers Protection Act.
The bill makes provision for new integrity bodies to fit
alongside existing integrity bodies such as the Ombudsman
and Auditor-General. Importantly, IBAC will be the clearing
house for the new scheme, recognising its status at the head of
Victoria’s new integrity regime.
Overview of bill
The Protected Disclosure Bill broadens the operation of the
current scheme to match the scope of the new integrity
system, applying to disclosures about all public bodies and
officers within the IBAC’s investigative jurisdiction. This will
ensure that genuine disclosures received by the IBAC will be
eligible for protection under the Protected Disclosure Bill.
The IBAC will be established as the central ‘clearing house’
for protected disclosures and will be responsible for assessing
disclosures, investigating serious corrupt conduct and police
conduct, and referring disclosures to certain other bodies for
investigation, depending on the nature of the disclosure.
Consistent with the current scheme, the Protected Disclosure
Bill will apply to disclosures about ‘improper conduct’ and
detrimental action taken in reprisal for an earlier disclosure.
Minor amendments will be made to the definition of
‘improper conduct’ to ensure ‘corrupt conduct’ has the same
meaning as it does in the IBAC act.
Receipt, assessment and referral of disclosures
The bill simplifies the process for the receipt, assessment and
investigation of disclosures. The Protected Disclosure Bill
provides for disclosures to be made to a range of integrity
entities and core public bodies authorised to receive
disclosures. On receipt, those public bodies are required to
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notify potential protected disclosures to the IBAC for
assessment.
As the clearing house for the protected disclosure scheme, the
IBAC will receive disclosures (either directly or by
notification from another body). It will then assess whether, in
its view, disclosures are protected disclosures and hence
should be treated as ‘protected disclosure complaints’. Where
a disclosure is a protected disclosure complaint, the IBAC
will then either investigate the disclosure, dismiss it, or refer it
to an investigating entity with jurisdiction to investigate such
as the Ombudsman.
The existing mechanism for making protected disclosures
about members of Parliament will be retained, with the
Presiding Officers of Parliament continuing to receive
disclosures about members of Parliament, reflecting the
current arrangements in the Whistleblowers Protection Act.
Test to assess protected status
The Protected Disclosure Bill will protect people who make
‘protected disclosures’. A disclosure will be a protected
disclosure if:
the person making the disclosure reasonably believes
that improper conduct or a reprisal has occurred; or
the disclosure shows, or tends to show, improper
conduct or a reprisal.
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The Protected Disclosure Bill will also provide for protections
to strengthen and clarify the operation of the scheme. These
are:
(a) a new obligation on the IBAC to provide people
who make protected disclosures with a written
statement of their rights, protections and key
obligations;
(b) clarifying the processes under which a victim of a
reprisal can apply for damages or reinstatement of
their employment where the person who took the
reprisal is convicted;
(c) including a specific process enabling employees to
be transferred within or between public service
bodies and public entities to avoid reprisal, where
the employee consents to or requests the transfer;
(d) codifying that a public body may be vicariously
liable if a person in the public body takes a reprisal
against someone else; and
(e) confirming that the Protected Disclosure Bill does
not exclude other protections or remedies that are
available to a person who makes a protected
disclosure.
Jurisdiction and roles of key entities

The new single test simplifies the existing complex and
confusing multitest and multistage assessment process in the
Whistleblowers Protection Act, without creating any
reduction in coverage for people who make protected
disclosures.

The entities who can investigate protected disclosures under
the protected disclosure scheme are the IBAC, the
Ombudsman, the Chief Commissioner of Police and the
Victorian Inspectorate (the VI). The provisions giving these
investigating entities jurisdiction to investigate such
disclosures will be set out within their own acts, rather than
contained in the Protected Disclosure Bill.

Under the Protected Disclosure Bill, the single-staged test will
be applied only once, and only applied by the IBAC as the
clearing house for the protected disclosure scheme.

IBAC

Protections provided by the scheme
The Protected Disclosure Bill will continue the current
protections for people who make protected disclosures. These
are:
immunity from civil, criminal or disciplinary liability for
making the disclosure;
immunity from breach of confidentiality obligations for
making the disclosure;
protection from defamation actions for making the
disclosure;
strict confidentiality requirements to protect the identity
of a person who makes a disclosure; and
prohibition of detrimental action taken against a person
in reprisal for making a disclosure.
Detrimental action in reprisal for a protected disclosure will
continue to be a criminal offence and a victim of a reprisal
will continue to have a statutory right to damages. The
Protected Disclosure Bill will explicitly confirm that reprisals
against third parties, such as a spouse of a person who made a
protected disclosure, are prohibited. False or misleading
disclosures will not be protected, and it will continue to be an
offence to make such claims.

The IBAC’s jurisdiction is not affected by the Protected
Disclosure Bill. It will therefore be able to investigate
protected disclosures of serious ‘corrupt conduct’ in the
public sector and ‘improper conduct’ by police.
Ombudsman
Currently, the Ombudsman’s jurisdiction to investigate
general matters under the Ombudsman Act is different from
his jurisdiction to investigate disclosures under the
Whistleblowers Protection Act. For example, the
Ombudsman can investigate disclosures under the
Whistleblowers Protection Act but not complaints under the
Ombudsman Act about:
members of Parliament; and
local councillors.
In the new scheme, the Ombudsman will continue to have
separate jurisdictions for general and protected disclosure
matters, including his additional protected disclosure
jurisdiction over MPs, local councillors and certain other
entities. As the IBAC has oversight of police, the
Ombudsman’s jurisdiction over protected disclosures about
police under the Whistleblowers Protection Act will be
removed. The Ombudsman will continue to be able to
investigate serious corrupt conduct, when referred to him by
the IBAC.
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Chief Commissioner of Police
The Chief Commissioner of Police will continue to be able to
investigate protected disclosures about police personnel on
referral by the IBAC.
Victorian Inspectorate
Under the Victorian Inspectorate Act, the VI is responsible
for overseeing the IBAC. As established in the Integrity and
Accountability Legislation Amendment Bill 2012, the VI will
also be responsible for overseeing the use of coercive powers
by the Ombudsman, the Auditor-General and the chief
examiner. Consistent with this, under the Protected
Disclosure Bill the VI will investigate protected disclosures
about:
the IBAC Commissioner and the IBAC; and
the Ombudsman, the Auditor-General, the chief
examiner and their offices.
The IBAC will retain the ability to investigate serious corrupt
conduct of the Ombudsman, the Auditor-General, the chief
examiner and their offices. This approach is consistent with
the VI’s role and with the focus of the IBAC on investigating
serious corrupt conduct.
Powers of investigatory bodies
Currently, the Whistleblowers Protection Act contains
specific investigation powers for each body that is authorised
to investigate disclosures. These differ from the powers that
bodies have when investigating general matters under their
authorising legislation.
In the new scheme, like the jurisdictional provisions, powers
to investigate protected disclosures will be located in
investigating entities own acts rather than separately in the
Protected Disclosure Bill. The IBAC, Ombudsman and VI
will each rely on a single, consistent set of powers for both
ordinary and protected disclosure investigations, with limited
exceptions. Investigating entities will continue to have the
powers that they need to effectively investigate protected
disclosures.
Reporting
Investigating entities will report on their investigations in
accordance with provisions in their authorising legislation,
subject to some specific limitations, such as not being able to
reveal the identity of a person who made a protected
disclosure.
Investigating entities will be required to include specified
information about investigations and about protected
disclosures relating to them in their annual reports. Public
bodies will also be required to include information about
protected disclosures relating to them in their annual reports.
Procedures and guidelines
Public bodies that can receive disclosures will be required to
establish and publish procedures about making, handling and
notifying disclosures. All public bodies will be required to
establish and publish procedures about protecting people from
reprisals.
As the clearing house, the IBAC will be required to issue
guidelines for those procedures. It will also be required to
issue guidelines for protecting the welfare of people who
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make protected disclosures or are affected by a disclosure.
The IBAC will be able to review the procedures of a public
body. It will also have an express advisory function to assist
public bodies.
Additionally, the Chief Commissioner of Police will be
required to establish and publish procedures for his
investigations into protected disclosures about police
personnel.
Confidentiality requirements
The Protected Disclosure Bill will impose targeted
confidentiality requirements that are essential to achieving the
objects of the protected disclosure scheme. In particular:
strict confidentiality requirements will apply to the
identity of a person who makes a protected disclosure.
Investigating entities will not be able to reveal
information that could identify such a person in a public
report;
confidentiality requirements will apply to the content of
protected disclosures. These will protect the integrity of
potential investigations until the confidentiality
provisions of investigating entities come into effect.
The disclosure of all other information will be regulated by
the relevant investigating entities authorising legislation.
This new confidentiality regime significantly improves the
approach taken in the Whistleblowers Protection Act.
Transition to new scheme
To provide for the orderly transition from the Whistleblowers
Protection Act to the new protected disclosure scheme,
disclosures made prior to the commencement of the Protected
Disclosure Bill will, subject to limited exceptions, be assessed
and investigated pursuant to the Whistleblowers Protection
Act. This will ensure continuity of ongoing investigations for
agencies and people who have made disclosures alike.
Conclusion
Protection of people who make genuine disclosures about
improper conduct in the public sector is a critical part of an
effective integrity and anticorruption system. This bill
provides, and strengthens, this protection. By establishing the
IBAC as the ‘clearing house’ for protected disclosures and
ensuring that the scheme is fully consistent and integrated
with the new integrity system, the bill significantly improves
the operation of the Victorian integrity and protected
disclosure system.
I commend this bill to the house.

Hon. M. P. PAKULA (Western Metropolitan) — I
move:
That the debate be adjourned for one week.

Ms PENNICUIK (Southern Metropolitan) — I
move:
That the words ‘for one week’ be omitted with the view of
inserting in their place ‘until Tuesday, 5 February 2012’.
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I move the amendment to the motion for the same
reasons as those I outlined in relation to the previous
bill. This bill will be paired with the Integrity and
Accountability Legislation Amendment Bill 2012. One
week is not enough time for proper consideration, a
briefing and consultation with stakeholders when we
have 10 bills before us. There is a lot of public interest
in and concern about this bill, and there is no reason to
rush it through the house. It could be considered in
February, by which time I will have been able to
consult with a range of stakeholders and come to a view
about the bill and how it fits with the other bills relating
to the Independent Broad-based Anti-corruption
Commission that have been passed in the last
18 months.
I am not opposed to the bill, but it would be preferable
to see the commission set up and working well, rather
than the legislation being rushed through and members
ending up with further legislation to amend this bill
because of problems that have already been well
identified by members of the legal profession and a lot
of other stakeholders. I have not been able to sit down
to get my head around what is in the bill because of a
lack of time. The situation will be exacerbated if we do
not have time to properly consider it. The government
and the opposition should think about that, again, as I
said, in the public interest.
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — Again the government will not support
Ms Pennicuik’s amendment for the same reason that we
did not support the amendment to the previous motion.
As Ms Pennicuik indicated, this bill is paired with the
bill the house has just resolved to consider in its next
sitting week, and it is appropriate that this bill also be
considered during that sitting week.
Hon. M. P. PAKULA (Western Metropolitan) —
The opposition will not be supporting Ms Pennicuik’s
amendment for the same reasons we gave for our
opposition to her amendment to the adjournment of the
debate on the Integrity and Accountability Legislation
Amendment Bill 2012. I would like Hansard to note
that I reprise my dog’s breakfast of a speech from a few
moments ago.
With respect to Ms Pennicuik’s contribution, if, for
example, the government was trying to treat this as an
urgent bill and rush it through both houses in one week,
that would obviously be something the opposition
would have far greater concern about. This has been
dealt with as a regulation bill; it was introduced in the
last sitting week.
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I sympathise with Ms Pennicuik in terms of her
statement that she has not had an opportunity to be
properly briefed. I am not sure why that would be the
case. In terms of the opposition’s consideration of
whether it is going to be able to properly debate this bill
in the next sitting week I can say that we have been
briefed; we were briefed shortly after the bill was
introduced in the last sitting week. The opposition
spokesperson on the Independent Broad-based
Anti-corruption Commission and anticorruption
matters, Ms Hennessy, the member for Altona in the
Legislative Assembly, organised a briefing extremely
promptly and consequently has been able to brief other
members of the opposition on the matters she
ascertained at that briefing. If the government has not
afforded Ms Pennicuik and the Greens party the same
courtesy, then I can understand why she might well be
concerned, but when Ms Pennicuik prevails upon the
opposition to give consideration to her amendment, all I
can say in response is that we have been briefed and we
are ready to go next week.
Ms PENNICUIK (Southern Metropolitan) — I was
not going to take up the opportunity to speak in reply,
but this is not just about me. It is about the concerns
that have been raised in the community about these bills
and the opportunity to consult with those people, which
cannot occur in one week. There is a range of
stakeholders I will not be able to get around to meeting
because I will be dealing with the other 10 bills that are
coming up.
Mr Pakula mentioned that the member for Altona in the
Assembly, Ms Hennessy, was able to arrange a
briefing. It may have escaped Mr Pakula but I remind
him that the Greens do not have members in the lower
house. The opposition has members in the lower house
and knows what is coming up, whereas the Greens do
not have that luxury; we are not informed, and we are
not offered briefings. We are a bit behind in that regard.
We do not have the level of staffing and resources the
opposition parties are given by virtue of the Department
of Premier and Cabinet, so it is a bit rich for Mr Pakula
to stand up and say that the Greens have as much
opportunity to be briefed as his party with its members
in the lower house who have responsibility for bills that
come through.
As a member of Parliament it is my responsibility to
consult with people who have raised very serious
concerns about the bill in the public arena. It is about
the public interest. There was a precedent in the
previous Parliament where bills of such public interest
and complexity — and house amendments have been
moved to this bill in the lower house — were put off for
more than one week. This is not something I am just
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asking for now. I have only ever asked for this
consideration when there have been complex and
controversial bills.

the human rights protected by the charter act. I base my
opinion on the reasons outlined in this statement.

House divided on amendment:

The bill provides for the making of declarations and control
orders for the purpose of preventing and disrupting the
activities of organisations involved in serious criminal
activity. These orders are made by the Supreme Court, on the
application of the Chief Commissioner of Police. The bill also
provides for the recognition and application of declarations
and control orders made in other states and territories.

Ayes, 3
Barber, Mr (Teller)
Hartland, Ms (Teller)

Pennicuik, Ms

Noes, 35
Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Eideh, Mr
Elasmar, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr

Lenders, Mr
Lovell, Ms
Mikakos, Ms
O’Brien, Mr (Teller)
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms (Teller)

Amendment negatived.
Motion agreed to and debate adjourned until
Thursday, 6 December.

CRIMINAL ORGANISATIONS CONTROL
BILL 2012
Introduction and first reading
Received from Assembly.
Read first time for Hon. R. A. DALLA-RIVA
(Minister for Employment and Industrial Relations)
on motion of Hon. G. K. Rich-Phillips; by leave,
ordered to be read second time forthwith.
Statement of compatibility
For Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Criminal
Organisations Control Bill 2012.
In my opinion, the Criminal Organisations Control Bill 2012,
as introduced to the Legislative Council, is compatible with

Overview of bill

Human rights issues
Impact of control orders on expression, association, privacy,
movement and property
If a control order is made, the court is empowered to impose a
range of conditions that may have an impact upon a range of
rights of individuals, including freedom of expression,
freedom of association, privacy, freedom of movement and
property rights. The types of conditions are set out in
clauses 45 and 47.
Freedom of expression will clearly be limited through
prohibitions upon the wearing of patches or insignia
(clauses 45(2)(d) and 47(2)(e)) but may also occur as a
consequence of the other conditions that are imposed upon an
individual or the declared organisation. For example, a
prohibition upon carrying out a business may have the
consequence of restricting the publication of advertising
material. Similarly, if a condition is imposed that restricts an
individual’s association with another member, in some cases
it may also have an impact upon the individual’s right of
expression under section 15 of the charter act.
Many of the conditions will have an impact upon an
individual’s ability to associate with other persons,
particularly members of a declared organisation, thereby
affecting the right to freedom of association in section 16(2)
of the charter act. Similarly, many of the conditions enable
restrictions to be imposed upon activities of individuals which
may fall within the scope of the right to privacy in section 13
of the charter act. Some conditions may result in limits being
imposed upon an individual’s freedom of movement under
section 12 of the charter act.
A number of conditions will affect an individual’s property
(see, for example, clauses 47(2)(f), (g) and (h) and
clauses 47(3)(f), (g) and (h)). To the extent that any
restrictions may involve a ‘deprivation’ of property, the right
to property in section 20 of the charter act is relevant but as
any deprivation would occur in accordance with conditions
imposed by a court, no incompatibility would arise.
It is not possible to exhaustively set out the limits upon rights
that may be imposed, as this will depend upon the particular
circumstances. Nevertheless, I consider that the powers given
to the court to impose conditions that are likely to result in
restrictions upon rights are compatible with those rights either
because they do not limit the rights as described in the charter
or because any such limits are reasonable and justified under
section 7(2).
The bill sets out clear criteria for the making of declarations
(clause 19) which require serious criminal activity and a
serious threat to public safety and order. A declaration can
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only be made against an organisation or an individual if the
court is satisfied:
(beyond reasonable doubt) that the organisation, or the
individual and other members using the organisation,
have engaged in, organised, facilitated or supported
serious criminal activity or are currently doing so; and
(on the balance of probabilities) that the activities of the
organisation or of the individual and other members
acting together pose a serious threat to public safety and
order.
The bill also sets out clear criteria for the making of control
orders (clause 43). These criteria reflect the important
purposes of such orders, namely to prevent and disrupt the
activities of organisations involved in criminal activity. These
purposes will also guide the court in determining what
conditions should be imposed.
The court will also need to have regard to clause 11 which
makes clear that it is not intended that the powers in the bill
be exercised in a way that diminishes the freedom of persons
to participate in lawful protest, advocacy, dissent or industrial
action. In addition, the bill contains a range of procedural
safeguards before such conditions are able to be imposed.
Having regard to these factors, I consider that the imposition
of restrictions upon expression, association, privacy,
movement and property under a control order made by the
court in respect of an organisation or individual declared by
the court, either fall within the express limits referred to in the
relevant right or are reasonable and justified for the purposes
of section 7(2) of the charter act.
Protection of criminal intelligence material
Part 4 of the bill contains provisions that are aimed at the
protection of criminal intelligence material. Disclosure of
such material has the potential to have serious consequences
for the future investigation, detection and prevention of
serious criminal activity. However, non-disclosure of the
material has the potential to impact upon the fairness of court
proceedings. Section 24(1) affirms the right to a fair hearing
in civil proceedings. The bill provides for special procedures
to determine whether such material is disclosed or used.
These provisions are aimed at protecting the confidentiality of
material while also ensuring a fair hearing for respondents in
declaration and control order proceedings.
Criminal intelligence protection orders
Division 2 of part 4 provides for the making of criminal
intelligence protection orders. The common law has long
recognised a public interest in maintaining the confidentiality
of certain types of documents. It is commonplace, and indeed
necessary, for courts to determine public interest immunity
claims without the other party to a proceeding being able to
have access to the documents.
Clause 73 provides that a protection application should be
heard in closed court, unless the court otherwise orders.
Because of the nature of criminal intelligence material
relating to organised crime, and the fact that the respondent is
likely to be a person who is alleged to have some relationship
with a person or organisation engaged in such activities,
holding such hearings in open court will usually be
inappropriate.
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The effect of a closed hearing, however, is to exclude the
respondent from the hearing of that issue. In order to
safeguard the respondent’s interests, pursuant to clause 71, the
court may appoint a special counsel. The role of special
counsel is to represent the respondent’s interests. Special
counsel is able to freely communicate with the respondent
prior to the commencement of the hearing or receipt of the
material. Once the hearing has commenced, some
communication can occur (clause 71(4)) and the court may
adjourn the hearing to allow such communication (clause 72)
but restrictions are placed upon the extent of that
communication in order to protect against disclosure of the
protected information.
In my view, these provisions represent an appropriate balance
between the need to retain the confidentiality of such material
and the interests of the respondent in being able to participate
in a hearing that may impact upon his or her interests. Further,
the court retains a discretion to adopt a different procedure if a
closed hearing is inappropriate. Accordingly, I consider the
provisions are compatible with the right to a fair hearing in
section 24(1) of the charter act.
Use of criminal intelligence material
Non-disclosure or use of criminal intelligence material has the
potential to cause such unfairness to a respondent as to result
in an unfair hearing. Unfairness could potentially arise where
criminal intelligence material is not disclosed in
circumstances where it tends to disprove the chief
commissioner’s case. Unfairness could also arise where the
case material is relied upon by a court in circumstances where
a respondent is not able to properly respond to that material.
The bill contains a number of provisions to protect against
such unfairness.
Firstly, if criminal intelligence material is relied upon by the
chief commissioner, the court is able to appoint a special
counsel under division 3 of part 4 of the bill. The special
counsel would represent the interests of the respondent,
including by testing the evidence and making submissions in
respect of that evidence.
Secondly, clause 75(1)(b) provides that in making a
protection order the court must be satisfied that the reasons
for maintaining the confidentiality of the criminal intelligence
outweigh any prejudice or unfairness to the respondent to the
substantive application. The question of prejudice or
unfairness would have regard to issues such as the extent to
which the case is based upon the material, its cogency, the
extent to which the respondent is aware of the nature of the
material and thereby respond to it either himself or through
the special counsel procedure. In making a determination
under clause 75(1)(b), the court would have had the benefit of
submissions from special counsel.
Finally, the court retains a discretion as to whether to admit
the evidence and the weight to be placed upon it, as well as its
inherent jurisdiction to stay a proceeding if it amounts to an
abuse of process.
Having regard to these factors, I consider that the provisions
are compatible with the right to a fair hearing in section 24(1)
of the charter act.
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Right to be presumed innocent
The bill contains a number of offences. These provisions
attract the rights in criminal proceedings in section 25 of the
charter act, including the right to be presumed innocent in
section 25(1). The right to be presumed innocent requires that
the prosecution bears the burden of proving an offence
beyond reasonable doubt. Some of the offences contain
provisions which place a burden upon the accused.
Clause 68 provides for an offence of contravention of a
control order. Pursuant to clause 68(3), service of a copy of a
control order that applies to the individual is proof, in the
absence of evidence to the contrary, that the individual knows
that a control order applies to him or her. I consider that this
provision is compatible with the right to be presumed
innocent. In the absence of other evidence, it is reasonable to
infer that a person who is served with a document knows of
its contents. The provision only requires that an accused point
to or present evidence to the contrary, which is something
entirely within their knowledge. The burden then lies on the
prosecution to prove absence of knowledge beyond
reasonable doubt, and there is no risk of conviction if a
reasonable doubt exists.
Clause 68(4) provides for a defence to the offence of
contravention of a control order if the individual took all
reasonable steps to cease to be a member of the organisation
as soon as practicable after he or she knew the order took
effect. The burden is on an accused to present or point to
evidence that would make out that defence in circumstances. I
consider that this provision is compatible with the right to be
presumed innocent. The evidence required to discharge the
burden is within the knowledge and control of the accused.
The burden then lies with the prosecution to disprove the
defence beyond reasonable doubt, and there is no risk of
conviction if a reasonable doubt exists.
Clauses 74 and 82 provide for offences of knowingly or
recklessly entering a closed court. Clause 82(3) provides that
if the prosecution proves that a notice was posted in
accordance with clause 81(4) at the time of the alleged
offence, the person is presumed to have known or to have
been reckless as to the fact that the hearing was in closed
court. Clause 74 contains a provision that applies an
equivalent presumption. I consider that these provisions are
compatible with the right to be presumed innocent. It is
reasonable to make such an assumption where a notice is
posted on the court door or other conspicuous place. If the
person points to or presents evidence to the contrary, which is
a matter entirely within their own knowledge, the burden will
be on the prosecution to prove absence of knowledge or
recklessness, and there is no risk of conviction if a reasonable
doubt exists.
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notice of a defence, it would be very onerous for the
prosecution to have to prove that none of those defences
apply. Further, some of the defences would require the
prosecution to prove a negative, which is notoriously difficult.
In contrast, it would be relatively easy for an accused to
present or point to evidence, if the defence applies. The
burden will then be on the prosecution to disprove the
defence, and there is no risk of conviction if a reasonable
doubt exists.
Richard Dalla-Riva, MLC
Minister for Employment and Industrial Relations
Minister for Manufacturing, Exports and Trade

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
Criminal organisations pose a serious and ongoing threat to
public safety and order in Victoria. They are involved in
serious criminal activities including drug offences, violence
and intimidation.
More needs to be done to tackle the criminal activities of
these organisations than simply waiting until crimes are
committed and then seeking to prosecute and punish those
involved after the event. Where there is clear evidence that
such organisations are being run or used as a vehicle for
serious crimes, law enforcement agencies need the power to
act against those organisations and their members.
This bill will deliver on the government’s election
commitment to legislate to allow criminal bikie and similar
organisations to be outlawed where they are used for serious
criminal activity and the organisation’s continued operation
represents a serious threat to public order and safety. The bill
will do so while ensuring these decisions are made by the
courts, after a robust assessment of the evidence and with
affected parties having the opportunity to be heard.
Law enforcement agencies have made clear that criminal
organisations are involved in a variety of crime including the
production and distribution of drugs, vehicle rebirthing,
serious assaults, illegal firearms trafficking, prostitution,
serious fraud and extortion. Organisations involved in serious
criminal activity, including bikie gangs, often regard
themselves as beyond the reach of the law, and commonly
use violence and intimidation to achieve their criminal aims.

Clauses 84 and 85 provide for an offence relating to
disclosure, receipt or solicitation of protected criminal
intelligence, or material in respect of which an application has
been made. A range of defences are provided in clauses 84(3)
and 85(4). Clauses 84(4) and 85(5) place a burden on the
accused to point to or present evidence sufficient to suggest a
reasonable possibility of circumstances that would establish
such a defence. The burden then falls to the prosecution to
disprove the defence beyond reasonable doubt.

These criminal organisations are resistant to traditional
policing methods. Such groups typically intermingle their
illegal activities with lawful business or social activity. This
makes such groups harder to detect and prosecute using the
criminal law.

I consider that these provisions are compatible with the right
to be presumed innocent. There are a range of potential
defences available. In the absence of a requirement to give

This bill recognises that traditional criminal laws are limited
in their effectiveness to respond to these organisations, as
such laws can only be used to prosecute illegal activity on a
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case-by-case basis, after the event. This bill provides new
powers that will allow Victoria Police to apply to the
Supreme Court for orders that will prevent and disrupt serious
criminal activity before more crimes are committed.
These powers are not designed to be used in every case. The
legislation is targeted at organisations and individuals that are
involved in, or support, serious criminal activity. ‘Serious
criminal activity’ is carefully defined, to refer to offences that
involve two or more offenders and substantial planning and
organisation; and that form part of systemic criminal activity
undertaken for the purpose of profit, power or influence, or
sexual gratification where the victim is a child.
In some cases, organisations are primarily established and
exist for the purpose of criminal activity. In other cases,
legitimate organisations with lawful purposes may have
members and associates that seek to infiltrate and use the
organisation for serious criminal purposes.
The Criminal Organisations Control Bill addresses both these
situations. Thus, the Supreme Court, on application by the
chief commissioner, may make a declaration that an
organisation is a declared organisation, or that an individual is
a declared individual.
The bill provides that, to make a declaration order against an
organisation, the court must be satisfied beyond reasonable
doubt that the organisation has engaged in, organised or
otherwise facilitated serious criminal activity, or else that two
or more members of the organisation have used or are using
the organisations, or their relationship with that organisation
or its members, for such a purpose. In either case, the court
must also be satisfied that the activities of the organisation
pose a serious threat to public safety and order.
To make a declaration against an individual, the court must be
satisfied beyond reasonable doubt that the individual is a
member, former member or prospective member of an
organisation; and that the individual, with at least one other
member, former member or prospective member, is using the
organisation or their relationship with it for the purpose of
serious criminal activity. The court must also be satisfied that
the activities of those members pose a serious threat to public
safety and order.
Where the court has made a declaration, the chief
commissioner will be able to apply for a control order against
the declared organisation and its members or against the
declared individual. It is the control order that will limit the
activities of the organisation and its members, or the declared
individual.
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organisation from carrying out an activity or activities
specified in the order.
Orders can also be made against specific members of the
declared organisation that would prohibit them from
associating with other members of that organisation, or from
continuing to be a member of the declared organisation.
Control orders over individuals may include conditions that,
among other things, prohibit that individual from associating
with any member of the organisation or prohibit the
individual from continuing to be a member of the
organisation.
A control order will last for three years, although it may be
revoked earlier in certain situations. In addition, the chief
commissioner will be able to apply for the renewal of an
order.
These control orders will be backed by offences carrying jail
terms. Contravention of a control order will carry a penalty of
five years jail, and in the case of bodies corporate, a fine of
3000 penalty units. This offence will also link to the asset
confiscation regime, so that assets used in contravention of a
control order will be liable to be seized and forfeited.
The powers contained in this bill are significant and far
reaching. They are also subject to carefully framed
safeguards.
Orders can only be made by the Supreme Court based on
evidence provided to the court and after parties have had the
opportunity to be heard.
Where Victoria Police wish to present evidence based on
criminal intelligence material, the bill protects this sensitive
criminal intelligence material, but also ensures that it can be
tested before the courts.
Criminal intelligence material may include any information,
document or other thing relating to actual or suspected
criminal activity. This is information that will not often be
publicly available, and its release, either to the public or to
those potentially affected by the declaration or control order,
may harm ongoing investigations, or endanger the safety of
covert police members or those who have cooperated with
police.
In order to ensure that the courts are presented with the best
information available, and that this information can be
protected, the bill creates a mechanism to both protect and test
criminal intelligence.

To make a control order, the court must be satisfied that the
order is likely to contribute to the purpose of preventing or
disrupting serious criminal activity. To come to this
conclusion, the court must be satisfied by acceptable, cogent
evidence that is of sufficient weight to justify the making of a
control order. If the court decides to make a control order, it
will be able to impose a wide range of prohibitions and
conditions that will operate to disrupt the serious criminal
activity of the declared organisation, its members or the
declared individual.

Where the police wish to rely on sensitive criminal
intelligence information to support an application, the chief
commissioner will be able to apply to the court for an order to
protect criminal intelligence. Criminal intelligence
applications will be heard in closed court, unless the court
determines otherwise. If the court determines that the
application should be heard in open court, the chief
commissioner will have the option of withdrawing the
application to ensure the confidentiality of the criminal
intelligence is maintained.

For example, a control order can prohibit the organisation
from continuing to operate, prohibit members from
participating in the activities of the organisation or wearing or
displaying the patches of the organisation, or restrict the

A hearing in a closed court will prevent the respondents to the
application from hearing the criminal intelligence. However,
where the application is heard in closed court, the court will
be able to appoint a ‘special counsel’ to represent the interests
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of the respondent organisation or person against whom the
criminal intelligence information may be used.
The special counsel will be able to consult with the subjects
of the application at any time before the special counsel
receives the information that is sought to be protected.
However, once the criminal intelligence is provided to the
special counsel, he or she must not communicate any
information about the hearing, other than orders made by the
court, to the respondent. Special counsel may, however,
continue to seek information from the respondent that is
necessary to represent the respondent’s interests.
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made under Victorian legislation. For example, the chief
commissioner will be able to rely upon a registered interstate
declaration to apply for a control order, without needing to
obtain a separate declaration under the Victorian scheme.
The measures in this bill will give Victoria Police strong,
proactive powers to prevent, disrupt and deter the activities of
criminal organisations, based on evidence by which the
Supreme Court is satisfied that the organisation is being used
for serious criminal activity and that a declaration or control
order ought to be made.
I commend the bill to the house.

At the criminal intelligence protection application the court
will consider whether the reasons for maintaining the
confidentiality of the criminal intelligence outweigh any
prejudice or unfairness to the respondents.
Unless the court determines otherwise, it will be required to
make an order to protect the confidentiality of criminal
intelligence information where the disclosure of that
information could reasonably be expected to:
prejudice a criminal investigation, including by
revealing investigative techniques and technologies or
covert practices; or
reveal the existence or identity of a confidential police
source; or
endanger a person’s life or physical safety.
If the court does not make an order to protect criminal
intelligence, the chief commissioner will be able to choose to
continue with the application, and rely on the unprotected
criminal intelligence, which will then become public, or else
proceed with the application without using the criminal
intelligence, or withdraw the application — which will also
ensure that the criminal intelligence remains confidential.
If the criminal intelligence is protected, a special counsel will
continue to represent the interests of the respondents to the
application before the courts at the hearing of the application.

Debate adjourned on motion of
Hon. M. P. PAKULA (Western Metropolitan).
Debate adjourned until Thursday, 6 December.

JUSTICE LEGISLATION AMENDMENT
(FAMILY VIOLENCE AND OTHER
MATTERS) BILL 2012
Introduction and first reading
Received from Assembly.
Read first time for Hon. R. A. DALLA-RIVA
(Minister for Employment and Industrial Relations)
on motion of Hon. G. K. Rich-Phillips; by leave,
ordered to be read second time forthwith.
Statement of compatibility
For Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:

Many other jurisdictions have already created similar regimes
to address serious, organised crimes. Under the bill, when
orders are made in other states and territories, Victoria will
have the necessary mechanisms for those orders to be
recognised in Victoria. Criminal organisations will thus find
that they cannot avoid the restrictions of an order by simply
moving from state to state.

In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the ‘charter act’), I make this
statement of compatibility with respect to the Justice
Legislation Amendment (Family Violence and Other Matters)
Bill 2012.

This will ensure that the Victorian and interstate schemes
complement one another in tackling the activities of criminal
organisations.

In my opinion, the Justice Legislation Amendment (Family
Violence and Other Matters) Bill 2012, as introduced to the
Legislative Council, is compatible with the human rights as
set out in the charter act. I base my opinion on the reasons
outlined in this statement.

The bill will provide for the mutual recognition and
enforcement of declarations and control orders made under
corresponding interstate legislation.

Overview of bill

Under the mutual recognition arrangements, the chief
commissioner will be able to apply for the registration of a
declaration or control order made under an interstate scheme.
The court will be able to register a corresponding interstate
order with variations that will enable it to have effect in
Victoria.
Once registered, these declarations and orders will be treated
and enforced in the same way as declarations and orders

The purposes of the bill are to make the following
amendments to a number of acts administered within the
justice portfolio.
Amendments to the Family Violence Protection Act 2008 in
the bill:
create new indictable offences for contraventions of
family violence safety notices (FVSN) and family
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violence intervention orders (FVIOs) and make related
amendments to the Bail Act 1977;
improve the FVSN process, by extending the period of
their operation from 72 hours to 120 hours;
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to the FVSN or FVIO (as the case requires), or that an FVSN
or FVIO (as the case requires) was in place. For this reason, it
would be more difficult for the prosecution to prove than the
accused to disprove as well as being impractical.
Bail amendments

enable the expansion of the court-directed men’s
behaviour-change counselling program;
repeal the provisions in the Family Violence Protection
Act 2008 that would repeal the counselling order-related
provisions in that act.
The bill also amends:
the Crimes Act 1958 to insert a new police pursuit
indictable offence;
the Crimes (Assumed Identities) Act 2004 to provide a
clear legislative basis for Victoria Police members to
acquire and use assumed identities for the purpose of
Victoria’s witness protection program;
the Coroners Act 2008 and the Human Tissue Act 1982
to facilitate the timely provision of the details of a
deceased’s next of kin to the Donor Tissue Bank of
Victoria; and
the Victorian Civil and Administrative Tribunal Act
1998, in relation to oaths and affirmations and the term
of office of tribunal members.
Human rights issues
1.

Human rights protected by the charter act that are
relevant to the bill

Amendments to the Family Violence Protection Act 2008
Indictable offences
New sections 37A(5), as inserted by clause 6, and 123A(5), as
inserted by clause 9, provide defences to the offences in new
sections 37A and 123A of contravention of an FVSN or
FVIO intending to cause harm or fear. As the accused has the
legal burden of establishing the defence, this limits the right to
be presumed innocent under section 25(1) of the charter act.
However, I consider that in this case the limit is reasonable
and justifiable, having regard to the following factors.
The purpose of the defence is to ensure that an accused
person is not liable for these offences where both an FVSN
and FVIO are in place with different conditions and the
accused’s conduct contravenes one of the FVSN or FVIO but
not the other. For example, the defence would be available for
the offence under new section 37A (contravening an FVSN
intending to cause harm or fear) if an accused contravenes an
FVSN in circumstances where there is also an FVIO in place
and the accused’s conduct did not contravene the FVIO. The
defence currently applies to the existing summary offences
for contravention of FVSNs and FVIOs.
The circumstances in which the defence will apply will not
arise very often, as under the Family Violence Protection Act,
FVSNs and FVIOs are not intended to be in place at the same
time. Should such circumstances arise, the onus on the
accused to prove the defence is not unduly burdensome. An
accused will have personal knowledge of the circumstances
giving rise to the defence, such as that they were a respondent

Clause 31(1) amends section 4(4)(ba) of the Bail Act so that
in specified circumstances a person who is arrested and
charged with any of the indictable offences in new
sections 37A, 123A or 125A of the Family Violence
Protection Act must show cause why their detention in
custody is not justified. The specified circumstances are
where the accused person is alleged to have used or
threatened to use violence in the course of committing the
offence and:
within the preceding 10 years the accused person has
been convicted or found guilty of an offence involving
the use or threatened use of violence against any person;
or
the court is satisfied that on a separate occasion the
accused used or threatened to use violence against the
protected person, whether or not the accused has been
convicted or found guilty of, or charged with an offence.
Section 21(6) of the charter act provides that a person
awaiting trial must not be ‘automatically detained’ in custody,
but the person’s release on bail may be subject to guarantees
to appear.
It has not been determined under Victorian law whether a
‘show cause’ requirement to obtain bail is a limitation on the
right against ‘automatic detention’ under section 21(6). There
are good arguments that in this case there is no ‘automatic
detention’ because before the show cause requirement
applies, the prosecution must prove either a prior offence of
violence or threat of violence or satisfy the court that on a
prior occasion the accused used or threatened to use violence
against the protected person.
But even if the right in section 21(6) is limited by these show
cause provisions, the limitations are reasonable and
demonstrably justifiable under section 7 of the charter act. For
example, pretrial detention may be necessary to ensure the
presence of the accused at the trial, to prevent interference
with witnesses and other evidence, or the commission of
other offences.
The paramount purpose of the changes to the Bail Act is to
ensure the safety and welfare of protected persons under
FVSNs or FVIOs, who are predominantly women and
children. Releasing the accused person on bail without
requiring cause to be shown, once a history of act or threats of
violence has been proven, could be dangerous for the
protected person and their family. As noted by the Australian
Law Reform Commission:
Where a crime is committed in the context of family
violence, the accused will know the victim; he or she
might often want to return to the victim; the victim and
the accused may have had children together; the victim
and the accused might live in the same home. All these
factors suggest that a person who has committed a crime
in the context of family violence might, if granted bail,
be more likely to see the victim — and so endanger the
victim — than a person accused of a crime against a
stranger.
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In an ACT decision In the matter of an application for bail by
Isa Islam [2010] ACTSC 147, the relevant bail provision
required accused persons charged with murder, attempted
murder and drug-related offences carrying a maximum
penalty of life imprisonment to satisfy the court that special or
exceptional circumstances existed favouring the grant of bail.
The ACT court found the provision to be incompatible with
the right that ‘anyone who is awaiting trial must not be
detained in custody as a general rule’, and made a declaration
of incompatibility. The reasons for this were that the
provision was not rationally connected to its purpose because
of its arbitrary or irrational operation, and that it limited the
right to liberty more than was reasonably necessary.
The ACT court decision was based on different charter
wording, the absence of any requirement other than the nature
of the offence charged before the accused had to justify bail
and a much stricter justification requirement on the accused
than the Victorian show cause requirement.
In contrast with the bail provision considered in the Islam
case, the limitation in clause 31(1) only applies in
circumstances where in contravening the FVSN or FVIO the
accused used or threatened to use violence and has a history
of violent conduct. In determining whether an accused has
shown cause why their detention in custody is not justified the
court considers the four risk factors in section 4(2)(d) of the
Bail Act — whether the accused would fail to attend court,
commit an offence while on bail, endanger the welfare or
safety of the public, or interfere with witnesses or otherwise
obstruct the course of justice.
There is no definitive definition of show cause; each
individual case is assessed on its own unique facts. A
combination of factors can result in the accused showing
cause. Factors that have been found to contribute to an
accused having shown cause include permanent employment,
permanent and stable employments, delay, conditions in
custody, ill health, a weak prosecution case, and the criminal
history of the accused. For these reasons, the limitation is
narrow and tailored to fit its purpose and is therefore rational
and proportionate.
Given the specific characteristics of crimes related to family
violence, and in particular the higher risk to the safety and
welfare of victims, a more rigorous approach to bail is
justified. The amendment in clause 31(1) falls within a range
of reasonable alternatives to achieve the important purpose of
ensuring the safety and welfare of protected persons. Any
limitation on the right in section 21(6) of the charter act
strikes an appropriate balance between ensuring the safety
and wellbeing of protected persons, and safeguarding the
rights of accused persons.
Family violence safety notices
Clause 4 of the bill extends the period of operation of FVSNs
from 72 hours to 120 hours. This means that any limitations
on charter act rights arising from the conditions included in
the FVSN may operate for a slightly longer period (of up to
48 hours). Relevantly, an FVSN may include conditions:
excluding the respondent from the protected person’s
residence;
relating to the personal property of the parties;
prohibiting the respondent from approaching,
telephoning or otherwise contacting the protected
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person, unless they are in the company of a police
officer or a specified person;
prohibiting the respondent from being anywhere within
a specified distance of the protected person or a
specified place.

These conditions are relevant to the charter act rights of
freedom of movement, privacy, freedom of expression,
protection of families and children, and property. In
accordance with the statements of compatibility for the
Family Violence Protection Act and the Family Violence
Protection Amendment (Safety Notices) Act 2011, these
conditions are compatible with the charter act.
The rights to privacy, property and freedom of expression are
not limited as any interferences or restrictions are not
unlawful or arbitrary. Any limitations on freedom of
movement and protection of families and children are for the
important purpose of ensuring the safety of the protected
person. They are both rational and proportionate, noting that
police may only issue an FVSN after hours in circumstances
that require an urgent response. Further, FVSNs only operate
for a limited duration and are subject to the supervision of the
courts.
Counselling orders
Clauses 13 to 28 of the bill set up a mechanism by which
venues of the Magistrates Court other than the Family
Violence Court Division can be empowered to make
counselling orders, and clauses 3 and 30 remove the
provisions that would repeal the counselling order-related
provisions. This means that any limitations on charter act
rights arising from the counselling order provisions will
continue on a permanent basis and have the potential to affect
a greater number of respondents.
The counselling order provisions are potentially relevant to
the charter act rights of not being subject to medical treatment
without consent (if counselling is medical treatment), freedom
of movement as the respondent is required to attend
counselling, and privacy as the provisions provide for the
disclosure of personal information in limited circumstances.
In accordance with the statement of compatibility for the
Family Violence Protection Act, the counselling order
provisions are compatible with the charter act.
The right to privacy is not limited as any interference with
that right is neither unlawful nor arbitrary. Any limitations on
the right not to be subject to medical treatment without
consent and freedom of movement are for the purpose of
encouraging respondents to change their behaviour and
reduce the risk of future family violence. Given the
importance of the purpose, the limitations are both rational
and proportionate.
Amendments to the Victorian Civil and Administrative
Tribunal Act 1998
Clauses 41, 42 and 43 of the bill change the employment
conditions for deputy presidents, senior members and
ordinary members of VCAT, by introducing a requirement
that their term of office expires either seven years after
appointment or at the age of 70 years, whichever occurs first.
The introduction of an age limit is relevant to the right
protected by section 8(2) of the charter act as it constitutes
direct discrimination on the basis of age. However, I consider
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that providing an age limit for non-judicial members of
VCAT is a reasonable and justifiable limitation on the right
protected by section 8(2).
Judicial members of VCAT are already subject to a
mandatory retirement age of 70. The Australian constitution
provides for a mandatory retirement age for High Court
judges of 70 years. Other federal judges are also subject to
mandatory retirement at 70. Additionally, the bill includes
transitional provisions to ensure that the age limits will not
apply in respect of existing terms of appointment of members
until the expiry of their current term.
The bill will allow senior and ordinary members to continue
to be engaged by VCAT on a sessional basis after the age of
70. In appropriate cases, this will allow members over 70 to
continue to contribute their experience and skill to the
tribunal.
Richard Dalla-Riva, MLC
Minister for Employment and Industrial Relations
Minister for Manufacturing, Exports and Trade

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
The Justice Legislation Amendment (Family Violence and
Other Matters) Bill 2012 makes a range of amendments to the
Family Violence Protection Act 2008 that aim to reduce
family violence and provide better protection for women and
children. These amendments will:
introduce new indictable offences for serious and
persistent breaches of family violence intervention
orders;
extend the operation of family violence safety notices
from three to five days; and
enable a greater number of Magistrates Court venues to
require respondents to undertake men’s
behaviour-change programs.
The bill will further improve the operation of the justice
system by:
introducing a new indictable police pursuit offence in
the Crimes Act 1958;
providing an express legislative authority for Victoria
Police to use assumed identities to ensure the effective
and safe exercise of functions in administering the
Victorian witness protection program;
facilitating the timely transfer of next-of-kin information
from the Coroners Court to the Victorian Institute of
Forensic Medicine, which operates the Donor Tissue
Bank of Victoria;
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enhancing the independence and accountability of the
Victorian Civil and Administrative Tribunal by
requiring non-judicial members to take an oath or
affirmation of office; and
increasing the standard term of appointment for
non-judicial members of VCAT from five years to seven
years.

Family Violence Protection Act amendments
Violence against women and children is unacceptable in any
form and under any circumstances. The government is
committed to tackling family violence, holding perpetrators to
account and supporting women and children who experience
violence.
In 2012–13 the government is providing over $90 million to
help prevent violence against women and children, provide
early intervention services and fund support services. This
represents a 20 per cent increase in funding in just two years.
This bill delivers a number of government commitments in
the recently released Victoria’s Action Plan to Address
Violence Against Women and Children to improve court and
intervention order processes, to hold perpetrators to account
and to improve safety for women and children.
Specifically, the bill amends the Family Violence Protection
Act 2008 to:
create new indictable offences for contravention of a
family violence intervention order (FVIO) or a family
violence safety notice (FVSN), with maximum penalties
of five years imprisonment;
improve the FVSN process, by extending the protection
offered by FVSNs from 72 hours to 120 hours;
enable the expansion of court-directed men’s
behaviour-change programs.
Indictable offences
The new indictable offences signal the government’s
determination to deter perpetrators from committing violence,
hold them accountable for their behaviour and bring about
change to that behaviour.
The offences will give police more options to deal with
contraventions of FVIOs and FVSNs that are particularly
heinous, persistent or show a flagrant disregard for the law or
for those whom the law protects. The new offences will
enable courts to impose a higher maximum penalty when
sentencing offenders for such contraventions.
The first offence targets respondents who persistently
contravene the conditions of their FVIO or FVSN. A
respondent will be guilty of this offence if they contravene
their FVIO or FVSN on three or more occasions within any
28-day period and they knew or ought to have known that the
conduct contravened the FVSN or FVIO. The offence will
target cases where the respondent has persistently flouted the
law and showed complete disregard for the conditions of the
FVIO or FVSN. It will allow police to target recidivist family
violence offenders and ensure that when the courts sentence
those offenders, the court will be aware of the context and
persistent nature of their offending.
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The second offence targets conduct that contravenes an
FVSN or FVIO where the accused either:
intended to cause physical or mental harm to the victim
or apprehension or fear in the victim for their own safety
or that of any other person; or
knew the conduct would probably cause physical or
mental harm to the victim or apprehension or fear in the
victim for their own safety or that of any other person.
This offence is aimed at contraventions that are particularly
harmful to the victim. Just as in Brodie’s law, we have
ensured that the definition of mental harm covers
psychological harm and suicidal thoughts and situations of
self-harm.
Any contravention of an FVIO or FVSN is unacceptable and
unlawful. This new offence targets the type of case where a
respondent not only contravenes the terms of a court order or
police notice but actually intends to cause their victim harm or
is reckless about whether harm is caused. The government
considers that such conduct should be met with an indictable
offence carrying a five-year maximum penalty, not just a
summary offence with a two-year maximum.
The bill also amends the Bail Act 1977 to provide that a
person charged with one of the new indictable offences must
show cause why they should be granted bail where they are
alleged to have used or threatened to use violence and:
within the preceding 10 years have been convicted or
found guilty of an offence involving the use or
threatened use of violence against any person; or
the court is satisfied that on a separate occasion they
used or threatened to use violence against the protected
person, whether or not they have been convicted or
found guilty of, or charged with an offence.
This amendment aligns the Bail Act provisions relating to the
new indictable offences with the provisions relating to the
existing summary offences against sections 37 and 123 of the
Family Violence Protection Act of contravening an FVSN or
FVIO.
These provisions recognise the particular vulnerability of
victims of family violence when an alleged perpetrator of
family violence has been arrested and applies for bail.
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acting as a summons for a respondent to attend court.

An FVSN protects a victim until the first court mention date,
which must be within 72 hours of issue. The bill extends this
time frame to 120 hours. This will give courts more flexibility
to list family violence matters and avoid the current problems
of large numbers of matters needing to be listed before courts
on Mondays and Tuesdays after the weekend, with
consequent congestion, longer waiting times and greater
stress for victims. It may also increase the opportunities for
police to use FVSNs in rural areas where local courts might
not sit frequently enough to allow the regular issue of FVSNs
at present.
Extending the time before the first mention date will also give
victims more time to obtain advice and make decisions.
Court-directed men’s behaviour-change programs
Part 5 of the Family Violence Protection Act makes provision
for court-ordered counselling to be undertaken by respondents
to FVIOs.
That part allows the family violence court division of the
Magistrates Court to make orders to assess the eligibility of
certain respondents for counselling and, if appropriate, to
require respondents to attend counselling. The aim is to
increase their accountability for the violence they have used
against a family member and to encourage them to change
their behaviour.
The coalition government recently committed $2 million over
four years to expand the number of places available in
court-directed men’s behaviour-change programs. This
additional funding will nearly double the number of available
places.
The bill amends part 5 so that magistrates at Magistrates
Court venues other than the family violence court division
can be empowered to make counselling orders.
Court-directed counselling programs have become recognised
in national and international settings as an important
component in justice responses to family violence. The bill
therefore repeals the sunset of part 5 of the Family Violence
Protection Act that would otherwise occur at the end of 2013.
Programs established under part 5 will continue to be
evaluated on an ongoing basis.
Indictable police pursuit offence

Family violence safety notices
FVSNs enhance access to protection for victims of family
violence and their children outside of court hours.
A police officer at the rank of sergeant or above can issue an
FVSN. The officer may issue an FVSN if they believe on
reasonable grounds that issuing the FVSN is necessary to
ensure the safety of the affected family member or protect
their children until the application for an intervention order
can go before a magistrate.
FVSNs aim to increase the safety of victims of family
violence and their children by:
providing immediate protection after hours;
acting as an application to the court for an FVIO that can
put long-term protection in place; and

The bill amends the Crimes Act 1958 to establish a new
offence of dangerous or negligent driving while being
pursued by police. There is an existing offence under
section 64A of the Road Safety Act 1986 that applies to a
person who continues to drive a motor vehicle when he or she
knows, or ought reasonably to know, they have been given a
direction to stop by a police member. That offence carries a
maximum penalty of 60 penalty units or six months
imprisonment for a first offence or double that penalty for a
second or subsequent offence.
Despite this, some drivers continue to seek to flee from
police. A Victoria Police internal evaluation of pursuit data
from 2002 to 2011 found that there were 721 pursuits in
2011, giving rise to 102 collisions and 3 fatalities. This is 62
more pursuits than in 2010, 91 more than 2009 and 176 more
than in 2002.
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Victoria Police do not instigate pursuits — it is individual
drivers who decide to disregard clear and lawful directions
from police members to pull over and who then flee at speed,
driving dangerously or highly negligently, and thereby create
danger to other road users, police members and themselves.
It is clear that more needs to be done to get through to drivers
the clear message that if they seek to flee from a lawful police
direction to stop, they will face very serious consequences.
The bill therefore introduces a new indictable offence under
the Crimes Act 1958, carrying a penalty of three years
imprisonment. It will apply where a person drives
dangerously or negligently where the person knows, or ought
reasonably to know, that he or she has been given a direction
to stop the vehicle and the vehicle is being pursued by a
member of the police force.
The bill specifies that driving dangerously for the purposes of
the offence occurs if the person drives at a speed or in a
manner that is dangerous to the public in all of the
circumstances of the case. A person will drive negligently if
he or she unjustifiably and to a gross degree fails to observe
the standard of care that would be observed by a reasonable
person in the circumstances of the case.
In any given pursuit situation, police may decide to suspend,
terminate or resume a pursuit having regard to many factors,
especially the level of risk involved, particularly to members
of the public. The bill therefore makes clear that the offence
can be committed even if the police member is not driving at
the same speed as the vehicle being pursued or if the pursuit is
suspended or terminated by police before the vehicle being
pursued comes to a stop.
The bill also makes consequential amendments to the
Sentencing Act 1991 to include the new pursuit offence in the
existing licence cancellation, driver disqualification and
licence restoration regime that already applies under that act
for the purposes of other serious driving offences under the
Crimes Act 1958. The offence will attract a minimum
12-month licence disqualification period.
Further consequential amendments to the Road Safety Act
1986 will categorise the new offence as a tier 1 relevant
offence for the purposes of the vehicle impoundment,
immobilisation and forfeiture regime under that act.
Assumed identities for witness protection purposes
The bill amends the Crimes (Assumed Identities) Act 2004 to
facilitate the use of assumed identities by Victoria Police in
relation to the administration of the witness protection
program operating under the Witness Protection Act 1991.
Assumed identities can be important for the purpose of
safeguarding the security, identity and whereabouts of
participants in the witness protection program.
The New South Wales assumed identities legislation provides
an express authority for employees of the New South Wales
police force to use assumed identities to exercise their
functions in administering witness protection programs and
ensuring their safety while doing so. The bill amends
Victoria’s assumed identities act to ensure that a similarly
express authority is available on the face of the legislation for
the benefit of Victoria Police members involved in the
witness protection program.
The bill amends the purposes of the assumed identities act to
specify that a purpose of the act is to enable the safe and
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effective exercise of functions in administering the Victorian
witness protection program. It allows for an application to be
made to the Chief Commissioner of Police for the acquisition
and use of an assumed identity for witness protection
purposes and requires the chief commissioner to be satisfied,
on reasonable grounds, that the assumed identity is necessary
to enable police members to exercise their witness protection
functions and to ensure their safety whilst doing so.
The bill also amends the existing provision of the act that
makes it an offence to disclose information that reveals or is
likely to reveal that an assumed identity acquired or used by
another person is not their true identity. This amendment
clarifies that a person is guilty of the offence if they intend to
prejudice the implementation of the Victorian witness
protection program or they know or are reckless as to whether
the disclosure will have that effect.
Amendments to the Coroners Act 2008 and the Human
Tissue Act 1982
The Donor Tissue Bank of Victoria is part of the Victorian
Institute of Forensic Medicine. It is an important facility that
collects and stores donated tissue. The tissue is used to
provide safe and effective tissue grafts for transplantation in a
range of circumstances, including reconstructive surgery and
burn care.
Most of the donations received are from those who have died
unexpectedly. It is the generosity of their families that allows
the DTBV to continue to provide tissue for transplantation.
The DTBV needs to begin the process of collecting tissue
within 24 hours or less of a person’s death. And of course the
DTBV needs the consent of the family in time for this to
occur.
The amendments to the Coroners Act 2008 and the Human
Tissue Act 1982 will streamline the process of information
sharing between the court and the DTBV, so that families are
given the best opportunity to be approached and be able to
consider allowing the donation of tissue before it is too late.
Under the amendments the principal registrar of the Coroners
Court will provide a copy of the initial police report of a
death, and any other details of next of kin that are received, to
the Victorian Institute of Forensic Medicine. This will apply
only for the first 24 hours after the report of the death, as after
this time it will be too late for the DTBV to seek consent to a
tissue donation.
The bill also amends the Human Tissue Act to support the
provision of information, by making it clear that the principal
registrar of the Coroners Court can share health information
with the Victorian Institute of Forensic Medicine in order to
assess whether a case is an appropriate case for tissue
donation.
Times of sudden and unexpected death are likely to be
difficult for any family, and while the opportunity for families
to be able to consider the donation of tissue is important, there
can be unexpected circumstances in particular cases. For this
reason, a coroner will retain a power to direct that the relevant
details not be provided in cases where the coroner considers it
appropriate to do so.
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VCAT amendments

Human rights issues

The bill implements several reforms regarding membership of
VCAT. Most of these reforms have their origins in the
‘Transforming VCAT’ project that commenced in 2008. The
reforms will:

Information-gathering powers

increase the standard term of appointment for
non-judicial members of VCAT from five years to seven
years, subject to a statutory limit of age 70 other than for
sessional members;
allow deputy presidents of VCAT to be appointed on a
part-time basis, as is currently the case for ordinary and
senior members; and
require non-judicial members to take an oath or
affirmation of office, following on from the successful
introduction of voluntary oaths or affirmations in recent
times.
I commend the bill to the house.

Debate adjourned on motion of
Hon. M. P. PAKULA (Western Metropolitan).
Debate adjourned until Thursday, 6 December.

FIRE SERVICES LEVY MONITOR
BILL 2012
Introduction and first reading
Received from Assembly.
Read first time for Hon. M. J. GUY (Minister for
Planning) on motion of Hon. G. K. Rich-Phillips; by
leave, ordered to be read second time forthwith.
Statement of compatibility
For Hon. M. J. GUY (Minister for Planning),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Fire Services
Levy Monitor Bill 2012.
In my opinion, the Fire Services Levy Monitor Bill 2012, as
introduced to the Legislative Council, is compatible with the
human rights protected by the charter act. I base my opinion
on the reasons outlined in this statement.
Overview of bill
The purpose of the bill is to provide for the establishment,
functions and powers of the fire services levy monitor (‘the
monitor’). The monitor will perform a range of functions
including providing a dedicated consumer protection
mechanism to monitor the implementation of the fire services
levy, and to deal with complaints of price exploitation and
false, misleading and deceptive behaviour relating to the levy.
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A range of clauses in the bill provide powers to the monitor
and to inspectors appointed by the monitor to enable the
gathering of information for the purpose of performing their
functions under the bill. Clauses 18–20, 30, 44, 51–52, 54–58,
71 and 76 all include powers to require the production of
information, documents, or evidence, powers to enter and
inspect or search premises, and powers to seize and retain
items in specified circumstances.
Information-gathering powers of the monitor
The monitor’s information-gathering powers primarily fall
within clauses 18 and 19 of the bill. The monitor may require
a person to provide information or produce documents that
may assist the monitor in monitoring compliance with the bill
and the Fire Services Property Levy Act 2012 (clause 18), or
that relate to a matter that constitutes, or may constitute, a
contravention of the bill (clause 19). The monitor may require
that a person appear before the monitor at a time and place
specified to give that information or produce those
documents. The monitor may also inspect and make copies of
documents required under clause 19, and where necessary,
seize documents necessary for obtaining evidence for the
purpose of a proceeding under the bill, or where the monitor
believes on reasonable grounds that seizure is necessary to
prevent the concealment, loss or destruction, or their use in
the contravention of the bill (clause 20).
The monitor may also require a person to give the monitor
specified information or produce documents relating to prices
or the setting of prices (clause 30), and may require a person
making a complaint to provide his or her name and other
information relating to his or her identity (clause 44). Further,
under clause 76, the monitor may issue a substantiation notice
to a person who has made a claim or representation as to the
effect or likely effect of the fire services levy reform. The
substantiation notice may require a person to give information
or produce documents that are relevant to substantiating or
supporting the claim or representation. Generally,
substantiation notices may not be issued to an information
provider (such as a media body) which publishes the claim on
behalf of another person.
Information-gathering powers of inspectors
The information-gathering powers of inspectors involving
entry to premises fall within two categories.
First, inspectors may enter and search premises, and seize
relevant items, with the consent of the occupier (see
clauses 54–56).
Second, inspectors, with the approval of the monitor, may
apply to the Magistrates Court for a search warrant in relation
to particular premises (clause 57). An inspector may make an
application if he or she believes, on reasonable grounds, that
there is on the premises evidence that a person may have
contravened the bill. Under clause 58, a search warrant may
authorise the inspector to enter and search premises, if
necessary by force, and to examine or seize items or secure
them against interference. Warrants may also authorise an
inspector to require that a document be produced, to examine,
make copies of or take extracts from the document, or to
remove the document for as long as is necessary to make
copies. Inspectors may also be authorised to make audiovisual
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recordings of anything named or described in the warrant.
Warrants must state the purpose for which the search is
required, the nature of the alleged contravention, any
conditions to which the warrant is subject, any limits on the
time of day or night during which the warrant can be
exercised, and the period for which it has effect, which must
end no more than 28 days after its issue.
In addition to these powers, an inspector may apply to the
Magistrates Court for an order requiring a person to appear
before the inspector to answer questions relating to an alleged
contravention of the bill, to supply information required in
relation to the alleged contravention, or to produce documents
relating to the inspection. The Magistrates Court may make
the order if satisfied that there are reasonable grounds to
believe that a person may have contravened the bill
(clause 51). Clause 52 enables the inspector to inspect, copy
and seize documents produced in accordance with an order
under clause 51, though documents may only be seized if it is
necessary for the purposes of obtaining evidence for
proceedings against a person under the bill. Finally, clause 71
provides that, to the extent that it is reasonably necessary to
determine compliance under the bill, an inspector exercising a
power of entry under part 7 of the bill may require an
occupier of premises (or his or her agent or employee) to give
information to the inspector, produce documents or give
reasonable assistance.
The above clauses granting powers to the monitor and
inspectors engage several rights under the charter act,
including privacy, freedom of expression, the right to
property, the right against self-incrimination, and the right to
freedom of movement. These are considered below.
Privacy
Section 13 of the charter act provides that a person has the
right not to have his or her privacy unlawfully or arbitrarily
interfered with.
The above clauses are relevant to the right to privacy as they
enable the monitor and inspectors appointed under the bill to
require information and to enter premises in specified
circumstances. In most situations, the information required
will relate to the setting of prices and business practices of
insurance companies, and so will not constitute private
information. Further, the powers of search and entry will most
commonly be exercised in relation to commercial business
premises, rather than private premises.
However, to the extent that these clauses enable the monitor
or an inspector to enter and search private premises or to
require a person to provide personal information, I consider
that any interference with a person’s right to privacy will be
neither unlawful nor arbitrary. The circumstances in which
such powers can be exercised are clearly set out in the bill.
Further, they are proportionate to the important purpose of
ensuring the proper regulation of insurers in relation to the
fire services levy, and are subject to various protections and
controls. Search powers may only be exercised either with the
consent of the occupier or where the Magistrates Court has
issued a warrant. Before an occupier consents to a search, an
inspector must produce his or her identification and must
inform the occupier of the purpose of the search, the right to
refuse consent, and that anything seized during the search
may be used in evidence in proceedings (clause 55). Where
the monitor is exercising powers under clauses 18 and 19, the
bill requires that a person be given notice in writing, and
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answers given are subject to a direct use immunity (see
discussion below regarding the right against
self-incrimination). In addition, persons exercising powers
and functions under the bill are subject to confidentiality
requirements (see clauses 17 and 75).
For these reasons, I consider that any interference with
privacy involved in the exercise of information-gathering
powers under the bill will be neither arbitrary nor unlawful,
and that the right to privacy will not be limited by these
provisions.
Freedom of expression
Section 15 of the charter act protects a person’s right to
freedom of expression, which may include a right not to
impart information. The right to freedom of expression is not
absolute; lawful restrictions reasonably necessary to protect
the rights of other persons, or for the protection of public
order and public health, are permissible under the charter act.
While the clauses considered above may interfere with the
right to freedom of expression by requiring persons to impart
information in specified circumstances, I consider that any
interference falls within the internal limitations on the right to
freedom of expression. The assistance of the persons to whom
these provisions relate is necessary to conduct investigations
into whether or not the regulatory obligations of the bill are
being complied with. Most persons affected by those
provisions will be working within the insurance industry, and
the duty to assist is consistent with the reasonable
expectations of these individuals as persons who operate a
business within a regulated scheme. While laypersons may
also be required to impart information in limited
circumstances, such requirements are reasonably necessary to
ensure that investigators are able to gather evidence to prove
that the regulatory scheme has been contravened. These
provisions enable appropriate oversight and monitoring of
compliance with the bill, and are reasonably necessary to
protect the public from price exploitation and false,
misleading or deceptive behaviour in relation to the fire
services levy. Therefore, to the extent that freedom of
expression is engaged, these provisions fall within the
exceptions to the right in section 15(3) of the charter act, as
reasonably necessary to respect the rights of other persons,
and for the protection of public order.
Right to property
Section 20 of the charter act provides that a person must not
be deprived of their property other than in accordance with
law. This right requires that powers which authorise the
deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
are accessible to the public and are formulated precisely.
The clauses considered above that enable the seizure of items
in the course of searches and inspections may engage the right
to property. However, the circumstances in which property
may be seized are carefully set out in the bill, and a range of
protective provisions ensure that property is not retained for
longer than necessary. For example, unless proceedings have
been initiated, a document or thing seized under part 7 must
be returned within three months unless an order extending the
period of retention is made by the Magistrates Court
(clauses 63–64). I therefore consider that any interference
with property authorised by these clauses is lawful, and that
the right to property is not limited.
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Right against self-incrimination
Section 25(2)(k) of the charter act provides that a person who
has been charged with a criminal offence has the right not to
be compelled to testify against himself or herself or to confess
guilt. It is also an aspect of the right to a fair trial protected by
section 24 of the charter act. This right under the charter act is
at least as broad as the privilege against self-incrimination
protected by the common law. It applies to protect a charged
person against the admission in subsequent criminal
proceedings of incriminatory material obtained under
compulsion, regardless of whether the information was
obtained prior to or subsequent to the charge being laid.
Clause 66(1) expressly preserves the right against
self-incrimination by providing that it is a reasonable excuse
for a natural person to refuse or fail to give information or do
any other thing that the person is required to do under part 7
of the bill if to do so would tend to incriminate the person.
However, under clause 66(2), it is not a reasonable excuse for
a person to refuse or fail to produce a document if doing so
would tend to incriminate them. This may involve a limit on
the right against self-incrimination, which is generally
considered to protect against the compulsion of documents or
things which might incriminate a person. However, I consider
that any limitation imposed by clause 66(2) on the right
against self-incrimination is demonstrably justifiable for the
reasons set out below.
First, I note that the protection against self-incrimination, as it
relates to pre-existing documents, is considerably weaker than
the protection accorded to oral testimony or to any
requirement that a document be brought into existence to
comply with a request for information. Here, the documents
required to be produced are those that are connected with an
alleged contravention of the bill. The requirements will
mostly affect persons involved in the insurance industry, and
the duty to provide these documents is consistent with the
reasonable expectations of persons operating a business
within a regulated scheme. To excuse the production of
documents where a contravention is suspected will allow
persons to circumvent the record-keeping obligations of the
bill, and significantly impede the regulator’s ability to
investigate and enforce compliance of the scheme. I therefore
consider that any limitation that may be imposed by
clause 66(2) on the right against self-incrimination is
demonstrably justifiable in accordance with section 7(2) of
the charter act.
In addition to the possible limit imposed in clause 66, the
right against self-incrimination is likely to be limited by
clauses 18 and 19 of the bill. These clauses concern the
monitor’s powers to require persons to answer questions and
provide documents, and are not covered by clause 62. Under
clause 18(3) and 19(4), a person is not excused from
answering a question, providing information or producing or
permitting the inspection of a document on the ground that
the answer, information or document may tend to incriminate
that person.
The bill does provide a ‘direct’ use immunity to ensure that
compelled answers and documents cannot be used against the
person who gave them in most proceedings. Clause 18(4)
states that answers, information or documents provided in
compliance with clause 18 are not admissible in any
proceedings other than proceedings under the provision.
Clause 19(5) states that answers or information provided in
compliance with clause 19 are not admissible in any criminal

COUNCIL

5351

proceedings other than proceedings under the provision,
though I note that such answers may be used against the
person in civil proceedings. This ensures that the monitor can
use the information to enforce civil penalties where a person
has contravened the bill.
Neither clause provides a ‘derivative’ use immunity.
‘Derivative’ use immunities protect against the use of further
evidence that is uncovered as the result of a compelled
statement and that incriminates the maker of the statement.
This means that such further evidence is permitted to be used
in a criminal prosecution against the person, which arguably
limits the right against self-incrimination. However, I am of
the view that any such limitation is reasonable under
section 7(2) of the charter act for the following reasons.
The availability of a derivative use immunity would
compromise the monitor’s ability to effectively perform his or
her functions in protecting the public from price exploitation
or false or misleading claims made in relation to the fire
services levy. The monitor may be reluctant to question
people who may be suspected of breaching the regulatory
scheme out of concern that they may attempt to purposely
immunise themselves from prosecution by volunteering
incriminating material. Any further incriminating evidence
that was identified as a result of their providing that material
would be rendered inadmissible. Derivative use immunity
would also place an excessive and unreasonable burden on
the prosecution to prove that evidence it sought to tender in
criminal proceedings against a person claiming the immunity
was not obtained either directly or indirectly from the
questioning of a person under these provisions. This would
unduly complicate trials and generate separate hearings to
determine when, and from what sources, particular evidence
was obtained.
Further, it is likely that very few persons would be affected by
the lack of derivative use immunity, most of whom would be
persons engaging in regulated activities under the bill, and
who would consequently be aware of their obligations to
comply with the regulatory scheme. Granting immunities in a
regulated commercial context to individuals most likely to be
questioned and exposed to criminal and civil penalties leads
to protracted investigations, and those responsible for
wrongdoing and misconduct may escape liability. The
limitation on derivative use immunity addresses this issue by
allowing the monitor to effectively monitor compliance with
the regulatory scheme without jeopardising the success of any
proceedings which may be brought after all relevant
information concerning a person’s activities has come to light.
For these reasons, I consider that clauses 18 and 19 of the bill
are compatible with the right not to be compelled to testify
against oneself and the right to a fair trial in sections 25(2)(k)
and 24(1) of the charter act.
Freedom of movement
Section 12 of the charter act provides that persons lawfully
within Victoria have the right to move freely within Victoria
and to enter and leave it, and the right to choose where to live.
To the extent that this right may be limited by clauses 18, 19
and 51, which may require persons to appear at a specified
time and place to provide information or documents, I
consider that any such limitation is clearly reasonable and
demonstrably justifiable, under section 7(2) of the charter act,
in the interests of properly administering the regulatory
scheme.
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Information sharing
Clause 25 of the bill provides that the monitor may enter into,
or approve of, an information-sharing arrangement with a
relevant agency for the purposes of sharing or exchanging
information held by the monitor and the relevant agency. A
‘relevant agency’ may include, for example, fair trading and
law enforcement agencies, or bodies that work in the public
interest to protect the interests of consumers. Information may
only be shared to the extent that the information is reasonably
necessary to assist in the exercise of functions under the bill
or the functions of the relevant agency.
This clause engages the right to privacy as it may in some
circumstances involve the disclosure of private information to
relevant agencies. However, I consider that any interference
with privacy authorised by this provision is neither unlawful
nor arbitrary. The circumstances that would permit disclosure
of information are clearly defined in the bill, ensuring that any
disclosure would not be unlawful. Further, there are adequate
safeguards to ensure that an individual’s reputation is
protected, as the information will be subject to the
confidentiality regimes of the relevant body being provided
with the information, and the disclosure must be reasonably
necessary. I therefore consider that clause 25 does not impose
an unlawful or arbitrary limit on the right to privacy.
Secrecy and confidentiality
Clauses 17 and 75, referred to above, restrict the
circumstances in which information obtained in the
performance of a function under the bill may be shared.
Clause 17 refers to the monitor, the deputy fire services levy
monitor, the director of Consumer Affairs Victoria, persons
engaged under the bill, and persons to whom a function or
power has been delegated. It provides that, with limited
exceptions, such persons may not make a record of, or
disclose or communicate any information concerning the
affairs of any person acquired under the bill, except for the
purposes of performing functions or exercising powers under
or in connection with the bill. Clause 75 provides that an
inspector must not disclose any information obtained in
carrying out his or her functions under part 7 except in certain
specified circumstances.
These clauses may engage the right to freedom of expression
by preventing a person from freely expressing information
obtained under the bill. However, these clauses clearly fall
within the internal limitations on the right to freedom of
expression, as they are lawful restrictions that are reasonably
necessary to protect the rights (particularly the privacy rights)
of others. I therefore consider that the right to freedom of
expression is not limited by clauses 17 and 75.
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this right by clause 10(e) is demonstrably justifiable in
accordance with section 7(2) of the charter act for the reasons
set out below.
Although the right to take part in public life is a significant
right that is fundamental to a democratic system of
government, the right is not absolute, and it may be subject to
reasonable limitations. In this case, the purpose of the
limitation is to strengthen the independence of the monitor,
and to ensure that the monitor is free from actual or perceived
political bias. Further, the clause does not go any further than
is necessary to achieve this purpose. The monitor is not
prohibited from nominating for election; rather, the provision
simply provides that a person cannot both hold that position
and nominate for election concurrently. This is the least
restrictive means available to ensure the monitor remains
independent of the political process. I therefore consider that
any limitation imposed by clause 10(e) on the right to take
part in public life is demonstrably justifiable in accordance
with section 7(2) of the charter act.
Prohibitions on false or misleading conduct
Clauses 18, 19, 30, 31, 67, 69 and 79 all impose prohibitions
on engaging in conduct, making a representation, or
providing information that is false or misleading, in certain
specified circumstances. These clauses may engage the right
to freedom of expression by curtailing a person’s right to
express or impart information in a false or misleading
manner. However, it is unlikely that the right to freedom of
expression extends to a right to false or misleading
expression. Even if the right does extend to such forms of
expression, I consider that the relevant clauses in the bill fall
within the internal limitations on the right to freedom of
expression (noted above). These prohibitions on false and
misleading conduct, information and representations are
reasonably necessary to protect public order and the rights of
others.
Findings of fact
Under section 24(1) of the charter act, a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing. Clause 104 may engage this right by
providing that in a proceeding against a person under
clauses 105 or 106 (which concern applications for orders to
prevent or remedy loss or damage caused by a contravention
of the bill), a finding of fact made by a court in a proceeding
under clause 95, 96, 97, 100, 101 or 102 where there has been
found to have been a contravention of the bill, is evidence of
that fact. The finding may be proved by production of a
document under the seal of the court from which the finding
appears.

Removal from office
Clause 10 of the bill sets out the circumstances in which the
monitor ceases to hold the position of fire services monitor.
Notably, clause 10(e) provides that the monitor ceases to hold
office if he or she nominates for election for the Parliament of
Victoria or of the commonwealth or of another state or a
territory of the commonwealth.
This may impose a limit on the right to take part in public life
under section 18 of the charter act. The right includes a right
to be elected at state elections, and to have access, on general
terms of equality, to the Victorian public service and public
office. However, I consider that any limitation imposed on

While this clause limits a person’s ability to dispute certain
facts in a proceeding, in my view the clause does not limit the
right to a fair hearing. The court making the original finding
of fact in the earlier proceeding would have been obliged to
provide a fair hearing; this clause simply streamlines the legal
processes to ensure that matters that have already been proven
do not need to be proven again in a separate but related
proceeding under clause 105 or 106. I therefore consider that
the right to a fair hearing is not limited.

FIRE SERVICES LEVY MONITOR BILL 2012
Thursday, 29 November 2012
Burden of proof
Section 25(1) of the charter act provides that a person charged
with a criminal offence has the right to be presumed innocent
until proven guilty according to law. This right is relevant
where a statutory provision shifts the burden of proof on to an
accused in a criminal proceeding, so that the accused is
required to prove matters to establish that he or she is not
guilty of an offence.
Clause 100 of the bill may engage the right by enabling the
monitor to certify to a court that a person has without
reasonable excuse failed to comply with a requirement under
clause 18 or 19 of the bill. An inspector may similarly certify
that a person has failed to comply with a requirement under
clause 71. The certification of the monitor or inspector is
taken to be evidence that a person has failed to comply with a
requirement unless the person adduces evidence that the
requirement was complied with or that he or she had a
reasonable excuse for failing to comply. However, in my
view, the right to be presumed innocent is not limited by these
clauses as (a) the monitor or inspector cannot so certify if the
person to whom the failure relates has been charged with an
offence against clauses 18(2), 19(3) or 61, and so the burden
of proof would not be shifted in any criminal proceedings
under those clauses; and (b) the clauses impose only an
evidentiary burden on the respondent — that is, a person is
not required to prove on the balance of probabilities that the
requirement was complied with or that he or she had a
reasonable excuse for a failure to comply. Rather, the
defendant must simply adduce some evidence to this effect,
and the burden then returns to the monitor or inspector to
prove that the matters certified are correct. Courts in other
jurisdictions have generally taken the approach that an
evidential onus on an accused does not limit the presumption
of innocence.
Clauses 65 and 68 also shift an evidentiary burden to the
accused by providing that it is an offence to refuse or fail to
comply with a requirement under part 7, or to hinder or
obstruct an inspector, without reasonable excuse. However, as
noted above, the imposition of an evidentiary burden on an
accused is generally not considered a limit on the
presumption of innocence. Even if it were, I consider that
given the penalty for the offences is a pecuniary fine and does
not involve imprisonment, and that the purpose of the shift in
onus is to further a legislative scheme that promotes the
public interest in the proper implementation of the fire
services levy, any limitation would be reasonable and
demonstrably justifiable under section 7(2) of the charter act.
A different analysis applies in relation to clause 103 of the
bill. That clause provides that it is a defence to prosecutions
under the bill if the accused establishes that the contravention
was due to a reasonable mistake of fact, or that the
contravention was due to the act or default of another person,
to an accident or some other cause beyond the control of the
accused, and that the accused took reasonable precautions and
exercised due diligence to avoid the contravention.
Subclause (4) also provides that where a contravention is
committed by the publication of an advertisement in
contravention of clause 31, it is a defence if the accused
establishes that they are a person whose business is to publish
or arrange publication of advertisements, and that the accused
received the advertisement for publication in the ordinary
course of business and did not know and had no reason to
suspect that its publication would amount to a contravention
of the bill. By placing a burden of proof on a defendant in
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relation to a criminal offence, these provisions limit the right
to be presumed innocent in section 25(1) of the charter act.
However, I consider the limits upon the right to be reasonable
and demonstrably justifiable in a free and democratic society
for the purposes of section 7(2) of the charter act, having
regard to the following factors.
The right to be presumed innocent is an important right that
has long been recognised under the common law, well before
the enactment of the charter act. However, the courts have
held that it may be subject to limits, particularly where, as
here, the offences are public welfare offences of a regulatory
nature, and the defences are enacted to enable a defendant to
escape liability.
The purpose of imposing a legal burden for these provisions
is to enable offences to be effectively prosecuted and to thus
operate as an effective deterrent and protection of the public.
The defences in clause 103 reflect a policy of imposing
obligations upon persons who engage in the insurance
industry to ensure compliance with the bill. The provisions
ensure persons are held responsible for all breaches that
occur, with the exception of those breaches that are proven to
have occurred in circumstances beyond a person’s control,
such as where they did not and could not know of the facts or
where they took all reasonable steps to prevent a breach.
The defendants seeking to rely on these defences will be
persons who are involved in the insurance industry. Such
persons should be well aware of the regulatory requirements
and, as such, should have processes and systems in place that
enable them to effectively meet these requirements, including
maintaining proper business records and associated
documents which would enable them to prove the elements of
the relevant defence.
The limit is imposed only in respect of the defences. The
prosecutor would first have to establish the elements of the
offence. Although an evidential onus would be less restrictive
than a legal onus, it would not be as effective because it could
be too easily discharged. The inclusion of a defence with a
burden on the accused to prove the matters on the balance of
probabilities achieves an appropriate balance of all interests
involved.
Accordingly, in my view, clause 103 of the bill is compatible
with the charter act.
I briefly note that clause 33 of the bill establishes a similar set
of defences for pecuniary penalty proceedings under
clause 32. However, the right to be presumed innocent is a
right that applies to criminal proceedings only, and
proceedings under clause 32 are civil in nature. I therefore
consider that these defences do not raise the same issues as
the defences in clause 103.
Right not to be tried or punished more than once
Section 26 of the charter act provides that a person must not
be tried or punished more than once for an offence in respect
of which he or she has already been finally convicted or
acquitted in accordance with law.
Clause 32 of the bill enables pecuniary penalty proceedings to
be brought against a person for a contravention or attempted
contravention of a penalty provision under the bill (see
clauses 26 and 31), or for assisting, inducing, conspiring
towards, or otherwise being knowingly concerned in another
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person’s contravention of a penalty provision. The court may
order a person pay a penalty of up to $500 000 in the case of a
natural person. Clause 34 sets out the status of pecuniary
penalty proceedings in relation to an alleged contravention of
clause 31 in the event that criminal proceedings are brought
against a person in relation to conduct that is substantially the
same as the conduct possibly giving rise to the pecuniary
penalty (only pecuniary penalties arising from contraventions
of clause 31 are covered because a contravention of clause 26
is unlikely to constitute any criminal offence). In these
circumstances, pecuniary penalty proceedings are
automatically stayed, but they may be recommenced if the
defendant is not convicted of the offence (see
subclause 34(3)).
Clause 34 is relevant to the right not to be tried or punished
more than once, because if a person is acquitted of a criminal
offence, proceedings for a pecuniary penalty may be
recommenced in relation to the same conduct. It is also
possible for a person who has been subject to a pecuniary
penalty to be subsequently charged with a criminal offence.
However, in my view, the right against double punishment is
not limited by this provision, as the pecuniary penalty
proceeding is a civil proceeding, not a criminal trial. It is well
established that an acquittal for a criminal offence does not
prevent subsequent civil proceedings being issued against a
person in respect of the same act or conduct that was the
subject of criminal proceedings.
Further, the matters to be proven in relation to the pecuniary
penalty are different than the matters that must be proven in
relation to a criminal offence. In particular, clause 38 provides
that in pecuniary penalty proceedings where a person is
alleged to have contravened clause 31, there is no requirement
to prove the person’s intention, knowledge or other state of
mind. A pecuniary penalty order therefore does not
predetermine the guilt or innocence of an accused where the
pecuniary penalty proceeding is decided first, and nor does it
cast any doubt on a person’s acquittal where the proceeding is
brought subsequently to the criminal trial.
I further note that the right not to be tried or punished more
than once is more generally protected under the bill by
clause 109. That clause provides that a person is not liable to
be prosecuted for an offence or to pay a pecuniary penalty or
award compensation under the bill if the same conduct
constitutes a contravention of another Victorian or
commonwealth law, and the person has been convicted of the
offence or ordered to pay the penalty or compensation under
that other law. Additionally, clause 36 ensures that a person is
not liable to more than one pecuniary penalty under this
division in relation to the same conduct. This would apply
where, for example, the same conduct constitutes both
inducing a person to contravene a penalty provision and
aiding that contravention, in which case clause 36 would
apply to ensure a person could not be subject to two separate
pecuniary penalties for that conduct.
For these reasons, I consider that the bill is compatible with
the right in section 26 of the charter act.
Corrective advertising and public warnings
Section 13(b) of the charter act provides that a person has the
right not to have his or her reputation unlawfully attacked.
This right is engaged by clause 101 of the bill, which enables
a court to make a corrective advertising order in relation to a
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person if the court is satisfied that the person has contravened,
or been involved in the contravention of, a penalty provision
of the bill. Under clause 102, a court may also make an
adverse publicity order in relation to a person who has been
found guilty of an offence against the bill, or has contravened
a pecuniary penalty provision. Clause 107 meanwhile enables
the minister or the monitor to publish a public statement or
warning identifying and giving information about price
exploitation and prohibited conduct and the persons who
engage in them, and any other matter that may adversely
affect the interests of persons in connection with the
acquisition of insurance.
In my view, these clauses do not limit the right to reputation,
as they involve no unlawful attack. The circumstances in
which matters that may affect a person’s reputation may be
publicised are clearly set out, and apply only where a person
has been found to have contravened the bill, or where it is in
the public interest that a matter be made public. These clauses
are therefore compatible with the right to reputation under
section 13(b) of the charter act.
Conclusion
For the reasons given in this statement, I consider that the bill
is compatible with the Charter of Human Rights and
Responsibilities Act 2006.
Hon. Matthew Guy, MLC
Minister for Planning

Second reading
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I wish to advise the house that the bill
was amended in the Legislative Assembly. Clause 31
has been amended to clarify that it applies to conduct in
trade or commence. I move:
That the second-reading speech be incorporated into
Hansard.

Motion agreed to.
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
This bill will introduce a dedicated consumer protection
framework that complements an election commitment by the
government to implement the recommendation of the
Victorian bushfires royal commission that the state replace
the insurance-based fire services levy with a property-based
levy.
The Fire Services Property Levy Act 2012 was recently
enacted to introduce a fairer and more equitable
property-based levy to fund the Metropolitan Fire Brigade
and the Country Fire Authority.
The Fire Services Property Levy Act abolishes the old,
insurance-based model of funding for fire services and, from
1 July 2013, will replace it with the fire services property levy
that will apply to all land and buildings. The levy will include
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a fixed component as well as a variable charge assessed on
the capital improved value of the property.
Honourable members will be aware that under the old,
insurance-based model, insurance companies were required to
make an annual contribution to the cost of operating the
Metropolitan Fire Brigade and the Country Fire Authority.
Typically, the insurance industry passed the cost of this
contribution on to policy-holders through inclusion of a fire
services levy amount in their insurance premiums.
In order to ensure that the interests of consumers are protected
during the transition to the new fire services property levy, the
bill will establish the Office of the Fire Services Levy
Monitor who will oversee the fire services levy reforms
during the transitional period.
The Office of the Fire Services Levy Monitor will be headed
by the fire services levy monitor and a deputy fire services
levy monitor.
The monitor will be independent in the performance of his
duties. The minister may issue a general direction to the
monitor regarding the performance of his functions, but the
monitor will have operational autonomy in the exercise of his
powers under the bill and the minister may not direct the
monitor in relation to any specific matter or complaint.
A primary role of the monitor will be to provide information,
advice and guidance to consumers and the insurance industry
in relation to their rights and obligations under the bill and the
Fire Services Property Levy Act. Amongst other things, the
monitor will also be responsible for monitoring insurance
premiums during the transition period and for ensuring
compliance with the bill.
The monitor will work with the insurance industry and
consumers to prevent disputes about charging in the transition
to the new fire services property levy. However, in the event
of disputes, the monitor will be empowered to receive
complaints from persons and to deal with them in accordance
with the bill, including referring any complaint to an
appropriate person. This will include a power to refer disputes
to the director of Consumer Affairs Victoria for conciliation
or mediation.
The monitor will also be able to investigate and take action in
relation to any alleged contravention of the bill.
The bill will introduce two new prohibitions: a prohibition on
insurance companies engaging in price exploitation, and a
prohibition on any person engaging in misleading and
deceptive conduct or making false representations in trade or
commerce about the effects or likely effects of the fire
services reforms.
The prohibition on price exploitation ensures that insurance
companies do not charge an unreasonably high price for
insurance having particular regard to the fire services levy
reforms. Price exploitation may occur where an insurance
company does not pass on to consumers the full reduction in
cost from the abolition of the insurance based levy or seeks to
recover more in fire services levy from policy-holders than
the insurance company is required to remit to the government.
The monitor is specifically empowered to monitor prices in
the insurance industry to assess whether price exploitation is
occurring, and will have the assistance of the Essential
Services Commission. It is anticipated that the office of the
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monitor and the Essential Services Commission will work
closely and cooperatively in monitoring the price of insurance
during the transition period.
The prohibition on misleading and deceptive conduct and
making false representations will prohibit any person, when
engaged in trade or commerce, from falsely representing, or
misleading or deceiving another person in relation to the
effects or likely effects of the fire services levy reforms.
Penalties for contravention of these prohibitions are
substantial and are consistent with the penalties introduced by
the commonwealth into the Trade Practices Act in 1999–2000
in respect of similar prohibitions around the introduction of
the goods and services tax. Both are civil penalty provisions
that will attract a maximum penalty of $10 million for a body
corporate and $500 000 for a natural person in respect of each
contravention.
The bill includes a robust investigation and enforcement
regime and enables the monitor to seek compensation orders
on behalf of consumers who have suffered loss or damage as
a consequence of a contravention of the bill. An individual
consumer who has suffered loss or damage can also initiate
proceedings for compensation in their own right.
The monitor can also initiate a representative action on behalf
of a class of consumers who may have suffered loss or
damage. Any amount ordered by a court by way of redress is
to be paid into the Victorian Consumer Law Fund and may be
paid out to persons in accordance with the direction of the
court.
The bill also provides for injunctions, corrective publicity
orders and adverse publicity orders to be made by the court
where necessary, and the monitor will be able to issue a
substantiation notice to an insurer or other entity requiring it
to demonstrate the bona fides of any public representation that
it has made.
The monitor is to provide a quarterly report to the minister on
the exercise of his functions and the minister is to publish that
report. The minister may also, by notice in writing, require the
monitor to provide a report on a specified matter.
The government intends that the Office of the Fire Services
Levy Monitor will commence operation immediately
following the bill receiving the royal assent. This will enable
the monitor to engage in public awareness and education
around the fire services levy reforms prior to the
commencement of the property-based levy on 1 July 2013. It
will also enable the monitor to receive and respond to
complaints from consumers during the transition to the
property-based levy.
The provisions of the bill will automatically sunset on
31 December 2014. Transitional provisions ensure that the
director of consumer affairs will be able to continue and
complete any proceedings or continuing matter initiated by
the monitor prior to repeal of the bill. It will not be possible to
commence fresh proceedings in relation to a matter under the
bill after 31 December 2014.
This bill is a significant consumer protection and consumer
awareness initiative and demonstrates the government’s
ongoing commitment to ensuring a fair, equitable and
informed marketplace for Victorian consumers.
I commend the bill to the house.
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Debate adjourned on motion of Ms PULFORD
(Western Victoria).
Debate adjourned until Thursday, 6 December.

PLANNING AND ENVIRONMENT
AMENDMENT (GENERAL) BILL 2012
Introduction and first reading
Received from Assembly.
Read first time for Hon. M. J. GUY (Minister for
Planning) on motion of Hon. G. K. Rich-Phillips; by
leave, ordered to be read second time forthwith.
Statement of compatibility
For Hon. M. J. GUY (Minister for Planning),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Planning and
Environment Amendment (General) Bill 2012.

Thursday, 29 November 2012

the authority for comment. The register must be made
available for inspection free of charge during office hours.
The register is intended to make the performance and
decisions of referral authorities in relation to permit
applications more transparent and accountable. The
information contained in the register will be prescribed in
regulations and will specifically relate to the actions of the
referral authority in assessing permit applications referred to
it. The register will not contain the personal information of
individuals.
Permit applications are of public interest. The community
expects to have access to information about proposals that are
being assessed for approval by responsible authorities and
referral authorities. The information to be kept in the register
will be limited to that required to maintain the integrity of the
permit process.
On this basis, I consider that clause 19 of the bill does not
limit section 13 and is compatible with the charter act.
Conclusion
I consider that the bill is compatible with the charter act
because it does not limit human rights protected by the charter
act.
Matthew Guy, MLC
Minister for Planning

Second reading

In my opinion, the Planning and Environment Amendment
(General) Bill 2012, as introduced to the Legislative Council,
is compatible with the human rights protected by the charter
act. I base my opinion on the reasons outlined in this
statement.

Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).

Overview of bill

Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:

The purpose of the Planning and Environment Amendment
(General) Bill 2012 (bill) is to amend the Planning and
Environment Act 1987 (act) to abolish development
assessment committees, establish the planning application
committee, streamline processes under the act and generally
improve the operation of the act.
The bill makes consequential changes to the Local
Government Act 1989 and a change to the Subdivision Act
1988 in relation to public open space.
The amendments are designed to improve the efficiency and
effectiveness of Victoria’s planning system.
Human rights issues
Human rights protected by the charter act that are relevant
to the bill
Section 13 — privacy and reputation
Clause 19 of the bill engages but does not limit the right to
privacy and reputation protected by section 13 of the charter
act. Clause 19 establishes a new public register.
Clause 19 inserts new section 56A into the act to require a
referral authority to keep a register containing the prescribed
information in respect of all permit applications referred to

That the bill be now read a second time.

Incorporated speech as follows:
This bill implements a number of government election
promises to deliver a fair, consistent, and transparent planning
system for Victoria. The government is committed to
improving the Victorian planning system, starting with its
legislative base.
The Planning and Environment Act 1987 (the act) has
provided a solid framework for planning in Victoria and has
generally worked well. However, users of the planning
system have told us that they want a system based on genuine
consultation, openness and certainty. An efficient and
streamlined system that delivers quality planning outcomes is
a central desire of all stakeholders in the system.
The government recognises that the act is a means to an end,
not an end in itself, and there is considerable scope for
improvement.
This bill will reduce paperwork, simplify key planning
processes, remove impediments to quick decision making,
and restore certainty to residents, councils and businesses.
This bill reaffirms the role of a council as the primary
decision-maker on planning matters in their local area by
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abolishing development assessment committees. A new body,
a planning application committee, will be set up which will be
available to work with a council on complex planning
matters.
This bill also returns certainty, clarity and accountability to
the planning system by:
clarifying the role and responsibilities of a referral
authority in the permit process;
introducing reporting requirements for all planning
decision-makers;
reducing red tape in the planning scheme amendment
and planning permit processes;
removing anomalies in the open space provisions of the
Subdivision Act 1988; and
speeding up the way in which proposed planning
scheme amendments are authorised to proceed.
This bill will also refine, update and improve the general
operation of the act to deliver better planning outcomes for
Victoria.
The net result of these reforms will enable local councils to
focus resources on the most important matters, spending less
time on low-risk, low-impact matters, and more time on
high-value proposals that deliver councils’ strategic
objectives.
The principal amendments are to the Planning and
Environment Act 1987. There are also consequential changes
to the Local Government Act 1989, and changes to the
Subdivision Act 1988.
The bill is divided into 12 parts: part 1 deals with preliminary
matters; parts 2 and 3 relate to the replacement of
development assessment committees; part 4 relates to referral
authorities; parts 5 and 6 deal with changes to the planning
scheme amendment process; part 7 relates to changes for
planning agreements; part 8 clarifies the allocation of
financial responsibility for compensation under the act; part 9
sets out changes relating to proceedings before the Victorian
Civil and Administrative Tribunal (VCAT); part 10 makes a
range of general improvements to the operation of the act;
part 11 amends the Subdivision Act 1988; and part 12 is an
administrative provision relating to the repeal of this
amending act.
That is an overview of the scope of the bill. I will now turn to
specific proposals in the bill. I will not go through the
provisions of the bill clause by clause; rather I will focus on
the key areas of reform and the effect that they will have on
the planning system when implemented.
Abolishing development assessment committees
Part 2 of the bill abolishes development assessment
committees.
The previous government imposed the system of
development assessment committees, supposedly to
encourage joint government and council decision making.
Local councils, rightly, did not support this heavy-handed
approach. The government also does not support this
approach and is abolishing the system. Communities, through
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their local council, should maintain their role as
decision-maker over local planning decisions within their
municipality.
Abolishing development assessment committees will ensure
communities and local councils keep their say in
developments that affect their municipality.
Planning application committee
The government recognises that many councils are stretched
for resources. Expert and specialist planning advice is a scarce
resource and the shortage of planners is a nationwide
problem. There is an opportunity to create a ‘pool’ of expert
resources available to local councils to assist them in making
decisions on complex matters.
Part 3 of the bill establishes a new body, the planning
application committee (PAC), to work with councils to
deliver better local planning decisions.
Importantly, councils will maintain their role as the
responsible authority for planning decisions within their
municipality, but will be able to seek, with the minister’s
consent, advice from the PAC where this will assist their
decision making. A council may also, with the minister’s
consent, choose to delegate its decision-making powers to the
PAC.
The PAC will be of particular assistance to rural and regional
councils that need to deal with one-off complex proposals as
it will provide access to skills or expertise that the council
may not have ‘in house’. These may include proposals that
require specific design, environmental, agricultural, heritage
or scientific expertise, or projects that are jointly developed
by a council and the commercial sector.
The PAC will also be able to advise the minister on any
permit application that the minister is the responsible
authority for, in the same way as for a council.
Clause 10 of the bill enables the minister to appoint the PAC
and provides for its membership. There will be one, ongoing
PAC, however, the PAC may set up subcommittees to deal
with specific applications or kinds of applications. The
membership of the PAC will be flexible and could include
councillors, council staff, planning and industry professionals.
The key is that the membership of the PAC and PAC
subcommittees will be tailored to provide the best expertise to
the local council to respond to the particular proposal.
The planning permit process
The bill introduces various reforms to make the planning
permit application process more certain and efficient, tighten
up the involvement of referral authorities in the process, and
improve the ongoing administration of permits. I will explain
these changes in the order in which they appear in the bill.
The referral authority process
The government recognises the important role of a referral
authority in the assessment of permit applications. The
recommendations of a referral authority can determine the
outcome of an application and the final form of a proposal.
Part 4 of the bill makes changes to improve the process of
referring applications to referral authorities and clarify the
role of referral authorities. Referral authorities include
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government departments such as the Department of
Sustainability and Environment, Department of Primary
Industries and Department of Transport, and a number of
statutory authorities such as VicRoads and the Country Fire
Authority.
Referral authorities have the power to require a permit
application to be refused or for certain conditions to be
included in a permit.
Clause 14 of the bill inserts two new definitions of a referral
authority into section 3(1) of the act: a determining referral
authority and a recommending referral authority.
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Other changes to the planning permit process
Clause 60 of the bill widens the scope of section 72 in the act.
Currently a planning permit granted by VCAT may not be
amended by a responsible authority. Quite often the holders
of these permits are faced with a complex and lengthy process
when seeking amendments to the permit. The amendment to
section 72 enables a responsible authority to amend a permit
granted by VCAT unless VCAT has specified that all or part
of the permit may not be amended by the responsible
authority. This will enable changes to be made to permits in a
more expedient manner and ease the case load at VCAT.
Extension of expired permits

A determining referral authority will retain the existing power
to require a planning application to be refused or for certain
conditions to be included in a permit.
A recommending referral authority is a new type of referral
authority that will not have a veto power, but rather may
comment on an application and the responsible authority must
consider those comments. The responsible authority is not
obliged to refuse an application or include conditions required
by this type of referral authority. A recommending referral
authority will have the right to apply to VCAT for a review of
the responsible authority’s decision.
The bill sets out the duties of a referral authority in relation to
matters referred to it under the act. These duties will
encourage greater consistency and quality in the referrals
process. They include having regard to the objectives of the
act, minister’s directions and planning schemes; complying
with the act; and providing information and reports as
required by the minister.
The bill amends section 55(1) of the act to require a
responsible authority, when it refers an application to a
referral authority, to provide information prescribed in the
regulations about why the referral is required. The bill also
requires a referral authority to give the permit applicant a
copy of its response, and any requests for further information
that it makes to the responsible authority.
The bill also amends section 197 of the act to include referral
authorities as bodies required to act promptly when
undertaking required acts, such as forming opinions and
making decisions.
These changes will speed up the turnaround time for referrals
by improving communication between the referral authority,
the council and the applicant and will ensure that the reason
for the referral is clear.
Proposed section 56A has been created to require a referral
authority to keep a register of all permit applications referred
to it under sections 55 and 57C of the act. This register must
be made publicly available. This action will promote
transparency and accountability.
Proposed section 94(2A) provides that a referral authority,
rather than the responsible authority, is liable to pay
compensation if a permit has been cancelled or amended due
to an act or omission of the referral authority. This addresses
the situation where currently a responsible authority is liable
to pay compensation even if it was the result of a mistake by a
referral authority and will restore proper accountability.

Clause 77 gives the responsible authority greater scope to
extend the time of operation of a permit without the need to
go to VCAT. Currently, a responsible authority can extend a
permit if a request for an extension is made within three
months of the expiry date of the permit. If a request is made
after that time, the responsible authority must refuse the
request even if it supports the extension. The permit-holder
then has to apply to VCAT to review the refusal in order to
gain an extension.
Extensions requested within 12 months after a permit has
expired are rarely contentious, and the role of VCAT
becomes essentially administrative.
This is inefficient and time consuming as these decisions can
appropriately be made by the council. The proposed
amendment to section 69 will allow a permit-holder to make a
request to the responsible authority within six months of the
permit expiring. Where development has lawfully started
before the permit expires, the permit-holder can make a
request within 12 months of that expiry. However, the
responsible authority will not be able to extend the permit if
the application is not made before or within the time limit set
out in section 69. Additionally, the bill clarifies that a
permit-holder may only apply to VCAT for a review of a
council decision to refuse an extension where they have made
their request to the responsible authority within the time
frame set out in section 69.
The planning scheme amendment process
Parts 5 and 6 of the bill introduce reforms to improve and
streamline the process of amending a planning scheme. There
is concern that the current amendment process takes too long,
particularly for straightforward planning scheme changes of a
technical nature.
The bill streamlines the authorisation step in the amendment
process. This is the first formal step in the amendment process
and requires the council to obtain authorisation from the
minister to prepare a planning scheme amendment.
The authorisation step enables the minister and the
department to identify amendments that might affect state
policy or interests ‘up-front’ and provide early advice to the
council before the amendment proceeds. There is an
opportunity to improve this step to avoid delays.
Clause 42 of the bill will amend the authorisation step so that
once a council applies for authorisation, the minister has
10 business days to notify the council that the application has
been authorised, refused or requires further review. If
10 business days elapse, and no notice has been given, the
council may proceed to prepare the amendment.
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Clause 44 of the bill introduces a new section 20A into the
act. This section will introduce a streamlined process to
enable straightforward changes to planning schemes to be
processed quickly, simply and inexpensively. Approximately
one-third of amendments are for straightforward changes,
such as removing redundant provisions and making
corrections. These changes are important to keep planning
schemes in good working order, but do not warrant the same
consultation steps that strategically significant amendments
require.
The criteria for determining what amendments may be
prepared under the new streamlined process will be
prescribed in regulations, which will be developed in
consultation with local councils and other planning
stakeholders. The prescribed matters are likely to include
updates, corrections and technical changes that have no
significant policy impact.
Any person can ask the minister to prepare an amendment
under this process, or the minister may initiate the
amendment. The key is that the proposed change must meet
the criteria prescribed in the regulations. The minister will
decide if the proposal meets the criteria and whether to
proceed with the request. The minister will prepare the
amendment and will consult with the relevant planning
authority, which is usually the local council, unless the
planning authority has requested the amendment.
Planning agreements
Part 7 of the bill makes various changes to improve the
operation and administration of planning agreements made
under section 173 of the act.
Clause 49 of the bill introduces a new process for ending and
amending planning agreements. These are agreements
between a responsible authority and the owner of land to set
out conditions or restrictions on the use or development of the
land, or to achieve other planning objectives in relation to the
land.
The new process for ending or amending an agreement will
commence with a party to that agreement asking the
responsible authority for ‘in-principle’ support to end or vary
the agreement. If the responsible authority decides that it does
not support the change, that decision will be final and not
subject to review. However, if the responsible authority
supports the change in principle the assessment of the
proposal can proceed, following a process similar to the
planning permit process.
Notice of the proposal will be given to relevant parties,
including persons who may not be a party to the agreement
but may be materially affected. The decision by the
responsible authority can be reviewed by VCAT. Review
rights will be available to the person who applied to the
responsible authority for the change, and to a person who
objected to the change or who did not receive adequate notice
of the proposed change.
This new procedure will allow agreements to be ended or
amended in those situations where it is not possible to get the
agreement of all parties. This is an important step in removing
redundant agreements.
The bill provides VCAT with a new jurisdiction to make
determinations on matters relating to the interpretation of an
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agreement, so that disputes between parties on the meaning of
a provision in an agreement can be resolved.
I will now outline some of the technical changes for planning
agreements.
The bill removes the need for the minister to be involved in
the ending or amending of agreements, and the requirement
that the minister be given a copy of every agreement entered
into in the state of Victoria. This eliminates unnecessary
administrative burdens from all parties.
The bill also provides that if land subject to an agreement is
subsequently subdivided, then each owner of the resultant
properties will become an additional party to the agreement.
This will remove the current uncertainty about whether, after
subdivision, there is one agreement, to which all new owners
are a party, or several separate agreements between each new
owner and the responsible authority.
The bill also requires that agreements now be recorded on the
property title, to ensure that the obligations of the agreement
will bind future owners. This replaces the current discretion of
the responsible authority as to whether or not to register the
agreement on the property title. This reform will ensure
greater transparency, certainty and promote compliance with
planning agreements.
General improvements to the act
Parts 8, 9 and 10 of the bill make various changes to refine,
update and improve the operation of the act. These include
introducing an act-wide definition of a permit, providing
immunity to planning panels appointed by the minister under
part 8 of the act, clarifying the allocation of financial
responsibility for compensation under the act, and providing
scope for VCAT to limit its review of a planning matter to the
issues in dispute between the parties if all the parties agree.
Amendments to the Subdivision Act relating to public
open space
Part 11 of the bill amends the Subdivision Act 1988 to clarify
which parts of sections 18 and 19 of that act will apply to
public open space requirements in planning schemes.
Clause 87 of the bill will affirm that section 18(1A) of the
Subdivision Act 1988 does not apply to public open space
requirements set in a planning scheme.
Conclusion
In concluding, this bill is a significant step in ensuring that
Victoria enjoys a fair, consistent and transparent planning
system that provides certainty to residents, councils and
business, and delivers quality planning outcomes.
I commend the bill to the house.

Debate adjourned for Mr TEE (Eastern
Metropolitan) on motion of Mr Leane.
Debate adjourned until Thursday, 6 December.
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right to privilege against self-incrimination.

children in the criminal process; and

Received from Assembly.

Section 13 — Privacy and reputation

Read first time for Hon. W. A. LOVELL (Minister
for Housing) on motion of Hon. G. K. Rich-Phillips;
by leave, ordered to be read second time forthwith.

Section 13 of the charter act provides that individuals have a
right not to have their privacy unlawfully or arbitrarily
interfered with, and not to have their reputation unlawfully
attacked.

Statement of compatibility
For Hon. W. A. LOVELL (Minister for Housing),
Hon. G. K. Rich-Phillips tabled following statement
in accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Commission for
Children and Young People Bill 2012.
In my opinion, the Commission for Children and Young
People Bill 2012, as introduced to the Legislative Council, is
compatible with the human rights protected by the charter act.
I base my opinion on the reasons outlined in this statement.
Overview of bill
The purpose of the bill is to establish the Commission for
Children and Young People as well as to repeal and re-enact
with amendments certain provisions of the Child Wellbeing
and Safety Act 2005. The commission will be constituted by
a principal commissioner who will be appointed by the
Governor in Council.
The main objective of the commission is to promote
continuous improvement and innovation in policies and
practices relating to the safety and wellbeing of vulnerable
children and young people and children and young persons
generally.
The functions of the commission include to:
provide advice to ministers, government departments,
health and human services;
promote the interests of vulnerable children and young
people in the Victorian community;
conduct inquiries into deaths of child protection clients,
provision of child protection services and certain other
services to vulnerable children and young people; and
functions in relation to the Working with Children Act
2005.
Human rights issues
The human rights protected by the charter act that are
engaged by the bill are:
privacy and reputation;
protection of families and children;

Clauses 27, 30 and 42 of the bill engage the right to privacy
by enabling the commission and an authorised person to
require some government departments and service providers
to provide relevant information and records.
Any interference with privacy occasioned by these provisions
will not be unlawful or arbitrary. The powers are clearly set
out in the bill, are necessary as part of the commission’s
monitoring role and are limited to this purpose.
There are other provisions in the bill that also engage the right
to privacy. Clauses 46 and 47 require the commission to give
a report of an inquiry to some ministers and the Secretary to
the Department of Human Services. Clause 53 permits the
commission to disclose information to certain authorities
including the Ombudsman and a coroner. Part 6 of the bill
also contains provisions that permit disclosure of confidential
information acquired by the commission in certain
circumstances. Clause 61 sets out the requirements when the
commission must notify the Independent Broad-based
Anti-corruption Commission of a matter of which the
commission becomes aware in the performance of functions
or exercise of powers under the bill or any other act that
appears to involve corrupt conduct.
Nevertheless, the bill contains safeguards aimed at preventing
these information-sharing provisions from being used in a
way that could interfere with privacy in an unlawful or
arbitrary way. These include a confidentiality provision in
clause 55 that prohibits a relevant person from disclosing
confidential information except to the extent necessary to
perform functions or exercise powers under the act or that the
person is expressly authorised, permitted or required to give
under the act.
Clauses 50 and 52 of the bill both engage the right to privacy
and the right of individuals not to have their reputation
unlawfully attacked. Clause 50 enables the commission to
give a report to Parliament and clause 52 allows the
commission to publish a copy of such report on the internet. It
is possible for a report to Parliament to identify an individual
whose reputation may suffer as a result. However, any
interference with the right to privacy and reputation will not
be unlawful or arbitrary. There are restrictions on identifying
individuals and the commission is required under clause 48 to
give a person an opportunity to comment on material that is
adverse to the person before the report is provided to the
secretary, minister or Parliament.
It is also relevant to note that the commission is bound to act
independently and impartially and to adhere to the main
objective of the legislation, which is to promote continuous
improvement and innovation in policies and practices relating
to the safety and wellbeing of vulnerable children and young
people. Any limitation of the reputational right not to have
oneself unlawfully attacked by publication of adverse
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material in a report is therefore justifiable when all relevant
factors, including the public-interest purpose of publishing a
report, are taken into account.
Section 17 — Protection of families and children
The right of every child, without discrimination, to such
protection as is in their best interests and may be required by
them because they are a child is engaged by this bill.
This right is promoted by the bill, as the establishment of the
commission will increase the accountability of the child
protection system and other child services. A key object is to
promote a culture of reflection and continuous improvement
of policies and practices relating to the safety and wellbeing
of vulnerable children, which will ultimately benefit children
who access those services.
Section 22 — Humane treatment when deprived of liberty
Section 23 — Children in the criminal process
These rights are engaged by the function of the commission
in relation to young people who are detained in youth justice
facilities. The function is to provide advice to ministers,
government departments, health services and human services
about policies and practices relating to the safety and
wellbeing of vulnerable children and young people, including
detainees in youth justice facilities. The commission must
perform this function for the purpose of promoting the best
interests of the child or young person.
As this function is aimed in part at promoting the best
interests of youth detainees, the rights of those young people
to humane treatment when deprived of liberty, and to
age-appropriate treatment, will be promoted by the bill.
Section 25 — Right to privilege against self-incrimination
Section 25(2)(k) of the charter act provides that a person
charged with a criminal offence is entitled not to be
compelled to testify against himself or herself or to confess
guilt. Clause 42 of the bill engages this right by requiring
persons in charge of certain services or a school to provide
access to information held by that service or school.
Nonetheless, the right under section 25(2)(k) of the charter act
is not limited as clause 45 provides that a person can be
excused from providing information that would tend to
incriminate the person.
Conclusion
I consider that the bill is compatible with the charter act
because the rights which are engaged by the bill are unlikely
to be limited. If any rights are limited by the bill in individual
circumstances, to the extent that those rights are limited, those
limitations will be reasonable and demonstrably justified in a
free and democratic society.
Hon. Wendy Lovell, MLC
Minister for Housing

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
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Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
I am delighted to stand here today and introduce this bill to
the Parliament which will provide for the establishment of a
Commission for Children and Young People, which is
independent of government, for the state of Victoria.
This bill honours a significant election commitment of the
Baillieu government to strengthen the oversight and support
for vulnerable children and young people in this state.
Victoria will now provide vulnerable children with the same
system of independent checks and balances over the child
protection system that all the other Australian states and
territories have had for years.
In early 2012, the government released a comprehensive
reform agenda for Victoria’s system of child protection,
Victoria’s Vulnerable Children — Our Shared Responsibility.
The commitments articulated in this paper presented a range
of reforms representing broad transformational change, as
well as the improvement of existing processes and services.
Central to these reforms, and critical for sustaining oversight
and attention on all the services that support vulnerable and
disadvantaged children, is the establishment of a Commission
for Children and Young People.
The commission established by this legislation will replace
the existing Office of the Child Safety Commissioner.
At present, the child safety commissioner is not independent.
The current child safety commissioner is appointed by the
Premier, and with the exception of child death inquiries which
are required by legislation, conducts inquiries only at the
request of the minister, and makes reports only to the minister
in relation to these inquiries.
Under the Commission for Children and Young People, the
principal commissioner and any additional commissioners
will be independently appointed for a term of five years by
the Governor in Council. The commission will also prepare
an annual report for Parliament.
The commission will retain the features of the Office of the
Child Safety Commissioner that the community values,
including a strong voice for children promoting their safety
and wellbeing; monitoring out-of-home care services;
functions related to working with children and undertaking
inquiries into the deaths of children known to child
protection.
The commission will also have strengthened powers and
functions consistent with commissioners and guardians in
other states and territories.
The commission will be able to initiate its own inquiries.
These may be individual inquiries in relation to the safety and
wellbeing of vulnerable children, including child protection
clients, youth justice clients, those leaving state care and
children, young people, or their primary carer, who are
receiving or have received services from a registered
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community service, such as out-of-home care or
community-based child and family services.
Alternatively, they may be systemic inquiries into the
provision of services provided, or omitted to be provided, by
a health service, human service or school where the
commission identifies persistent or recurring issues regarding
current service delivery to children or their primary carers
which impacts the safety and wellbeing of children and young
people.
This includes services provided by and funded by
government, including community service organisations. The
commission may table systemic inquiries in Parliament.
All inquiries will have the intention of improving the
provision of services, promoting a culture of reflection, and
continuous improvement and innovation amongst service
providers. Specific clinical decision making by health
professionals is not in scope as there are a wide range of
panels and boards that already undertake this role.
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The Commission for Children and Young People will inform
the development of more effective approaches, enhance
services, protect vulnerable children and improve their life
outcomes.
This is a great step forward in the protection of Victorian
children, and I commend the bill to the house.

Debate adjourned on motion of Ms MIKAKOS
(Northern Metropolitan).
Debate adjourned until Thursday, 6 December.

MINERAL RESOURCES (SUSTAINABLE
DEVELOPMENT) AMENDMENT BILL 2012
Introduction and first reading
Received from Assembly.

Further, the child death reviews currently performed by the
Office of the Child Safety Commissioner will be retained and
expanded to include the ability to conduct inquiries where
children die of abuse or neglect but were not known to child
protection. Currently these inquiries are limited as they can
only be conducted for children known to child protection at
the time of, or in the 12 months preceding, their death.

Read first time for Hon. P. R. HALL (Minister for
Higher Education and Skills) on motion of
Hon. G. K. Rich-Phillips; by leave, ordered to be
read second time forthwith.

The new commission will also have the capacity to have
additional commissioners if a particular focus is warranted.

For Hon. P. R. HALL (Minister for Higher
Education and Skills), Hon. G. K. Rich-Phillips
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act
2006:

The government intends the first additional commissioner to
be a commissioner for Aboriginal children and young people.
Victoria will be the first state or territory to have a
commissioner dedicated to Aboriginal children and young
people, recognising their particular vulnerabilities and
significant overrepresentation in the child protection system.
This commissioner will oversee the five-year plan for
Aboriginal children in out-of-home care and other policies
and practices that affect Aboriginal children.
In Victoria’s Vulnerable Children — Our Shared
Responsibility, the government committed to develop a
whole-of-government vulnerable children and families
strategy.
This will relate to the health, safety and wellbeing of
vulnerable children and young people and the commission
will report to ministers on its implementation and
effectiveness.
The Baillieu government is committed to the creation of a
transparent child protection system that is accountable and
subject to appropriate review and scrutiny.
It has taken the election of this coalition government to take
action to ensure that Victoria’s child protection and related
child, youth and family services are finally subject to the
same level of independent oversight as they are in the other
Australian states and territories.
Victoria has been the only jurisdiction that has had a
children’s commissioner who is not regarded as independent
of government. The former Labor government was never
prepared to let itself or its services be subject to the sort of
scrutiny our children deserve.

Statement of compatibility

In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Mineral
Resources (Sustainable Development) Amendment Bill 2012.
In my opinion, the Mineral Resources (Sustainable
Development) Amendment Bill 2012, as introduced to the
Legislative Council, is compatible with the human rights
protected by the charter act. I base my opinion on the reasons
outlined in this statement.
Overview of bill
The Mineral Resources (Sustainable Development)
Amendment Bill 2012 amends the Mineral Resources
(Sustainable Development) Act 1990 (the act). Its main
purposes, in broad terms, are to provide for certain additional
inspection and compliance powers; increase penalties for
breach of compliance notices; provide for variation, review
and enforcement of compliance notices; and provide for
remedial action in relation to breach of compliance notices,
and compensation for loss and damage resulting from such
action.
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Human rights issues
Privacy
Powers of entry, direction and compliance
Section 13 of the charter act provides that a person has the
right not to have his or her privacy unlawfully or arbitrarily
interfered with.
Clause 4 of the bill amends section 94(2) of the act to broaden
the circumstances in which an inspector may enter a place
that the inspector reasonably believes is a worksite at any time
(rather than only during working hours). The circumstances
are broadened from being where the inspector reasonably
believes that there is an immediate risk to the environment, to
where the inspector reasonably believes that there is an
immediate risk to public safety, the environment, land,
property or infrastructure. Clause 5 of the bill similarly
amends section 95M(1) of the act to broaden the
circumstances in which an inspector may give a direction to a
person at a worksite.
Clause 6 of the bill similarly amends section 110(1) of the act
to broaden the circumstances in which the minister may issue
a notice requiring the holder of an authority to take action or
stop work. The circumstances are broadened from being
where the minister believes on reasonable grounds that an act
or omission by the holder is likely to result in a risk to the
environment, to where the minister believes on reasonable
grounds that an act or omission by the holder is likely to result
in a risk to public safety, the environment, land, property or
infrastructure. Relevantly, clause 6 amends section 110(2) of
the act to enable the minister, in these broadened
circumstances, to serve a notice requiring the holder of an
authority to take any action necessary to avoid, minimise or
remove the identified risk. Such action may include the
supply of specified information, conducting monitoring or
surveys, having certain audits or assessments conducted, and
providing the minister with a report detailing the results of the
same.
It must be noted from the outset that the power of inspectors
to enter worksites and issue directions, and the power of the
minister to require certain things by way of issuing notices, is
directed at investigating and ensuring compliance with the
act, as opposed to seeking private information. However,
insofar as these clauses may engage the right to privacy, I
consider that any interference will be neither unlawful nor
arbitrary.
Clause 4 broadens the circumstances in which an inspector
may enter a place outside of working hours. However, this
power is subject to a number of important safeguards set out
in part 9 of the act. First, inspectors must reasonably believe
the place to be a worksite. Indeed, section 95I provides that
entry powers are not exercisable in respect of any place that is
used only for residential purposes, except with the consent of
the occupier or in accordance with a warrant. Second,
inspectors must reasonably believe there to be an immediate
risk to public safety, the environment, land, property or
infrastructure. The power to issue directions (as broadened by
clause 5) is also directly linked to this purpose. The
prevention of such risk is consistent with the important
objectives of the act (which include, for example, that
resources are developed in ways that minimise adverse
impacts on the environment and the community, and that the
health and safety of the public is protected). Third, subject to
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certain exceptions, inspectors must take all reasonable steps to
notify an occupier of entry, and produce identity cards upon
entry. Inspectors must also produce a report of entry, to be
provided to the occupier. Accordingly, the powers being
amended by clauses 4 and 5 are appropriately circumscribed
and will only apply where necessary to achieve the objectives
of the act.
Similarly, the minister’s power to serve notices and require
certain action, as amended by clause 6, is appropriately
circumscribed and directly linked to the objectives of the act.
In order to serve a notice the minister must believe on
reasonable grounds that an act or omission by the holder of an
authority is likely to result in a risk to public safety, the
environment, land, property or infrastructure. As noted above,
the prevention of such risk is consistent with the important
objectives of the act. Further, section 110(4) of the act
provides that a person whose interests are affected by a
decision of the minister to serve notice may apply to the
Victorian Civil and Administrative Tribunal for review of the
decision.
For these reasons, I consider that these clauses do not
unreasonably limit the right to privacy under section 13 of the
charter act.
Privacy and property
Remedial action
Clause 7 inserts a new section 110AB of the act to empower
the minister to take any action required by an order or
injunction made or granted by the court, if the holder of the
authority has not taken the action within the specified time (or
if there is no specified time, a reasonable time), and the failure
to do so is likely to result in serious risk to public safety, the
environment, land, property or infrastructure. The minister
may authorise a person to enter any land and do anything
necessary for this purpose. A person entering land and taking
necessary action has the potential to engage the right to
privacy of those who own or occupy the land, particularly
where the land in question includes a person’s home.
However, any action taken must be necessary to address
serious risk, and the conditions in new subsection (3) provide
important safeguards to minimise any interference, including,
for example, requirements that, except in the case of
emergency, reasonable notice of entry be provided to the
owner and occupier, entry is to occur at a reasonable time,
and where the land is used for residential purposes, the
occupier’s consent is to be obtained (or the minister has taken
all reasonable steps to obtain the consent of the occupier of
land used only for residential purposes).
Taking remedial action may also engage a person’s right not
to be deprived of his or her property other than in accordance
with the law, as protected under section 20 of the charter act,
in circumstances where the remedial action results in a
deprivation of possession of the whole or part of the land.
However, any deprivation in such circumstances will be
lawful, as the remedial action will be in accordance with an
order or injunction made or granted by the court, and will be
directly linked to the purpose of addressing serious risk.
Further, new section 110AE (also inserted by clause 7) sets
out the circumstances in which compensation may be payable
to the owner or occupier of private land (other than the holder
of the authority) for any consequential loss or damage
sustained.
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For these reasons, I consider that these clauses do not
unreasonably limit the right to privacy under section 13 of the
charter act or property rights under section 20 of the charter
act.
Right to a fair hearing
Under section 24(1) of the charter act, a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing. The right to a fair hearing includes a
right to access a court or tribunal.
Clause 6 of the bill inserts a new section 110(5A) of the act to
provide that a person cannot apply under section 110(4) of the
act for review of a variation notice if the purpose of the
variation is limited to correcting minor or technical errors,
extending the period within which required action must be
taken, or reducing the period during which an activity is
prohibited. To the extent that this may, on its face, impact a
person’s access to the tribunal, I do not consider any limit to
be imposed as the variations described do not impact upon a
person’s substantive rights.
Clause 7 of the bill inserts a new section 110AF of the act to
provide a limitation period of two years for compensation
claims in relation to loss or damage caused by remedial
action. This could impact a person’s right of access to courts;
however, in my view this does not unreasonably limit the
right of access to courts as the time limit is reasonable in the
circumstances.
Clause 7 of the bill inserts a new section 110AA of the act to
empower the minister to apply to the Supreme Court for an
injunction to compel the holder of an authority to comply
with a notice, or restrain the holder of an authority from
contravening a notice. New section 110AA(3)(b) provides
that if the Supreme Court grants the injunction, any
proceeding that the holder of the authority has commenced
under section 110(4) of the act, for review of the minister’s
decision to serve or vary the notice, must be dismissed by the
Victorian Civil and Administrative Tribunal. New
section 110AA(4) further provides that the holder of an
authority cannot commence such review proceedings while
the minister’s application is pending, or if the Supreme Court
grants the injunction. To the extent that these clauses impact a
person’s right of access to the tribunal, I consider any limit to
be reasonable as the Supreme Court in granting the injunction
will in effect be enforcing the notice and considering the same
material as would be before the tribunal.
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direction. Clause 5 therefore amends an offence that places an
evidential onus on the accused to prove the defence.
Second, clause 7 inserts a new section 110AC of the act to
provide that a person must not, without reasonable excuse,
hinder or obstruct persons taking remedial action under new
section 110AB. Clause 7 thereby inserts a new offence to
which an evidential onus is attached.
Courts in other jurisdictions have generally taken the
approach that an evidential onus is not likely to limit the
presumption of innocence. Additionally, clauses 5 and 7
reflect a legitimate expectation that persons on worksites on
which regulated activities are conducted, comply with lawful
directions issued by inspectors, and cooperate in the exercise
of lawful remedial action. Whether a person has a reasonable
excuse for contravening the relevant provisions will be
entirely within that person’s knowledge. Consequently, even
if these provisions were found to limit the right to be
presumed innocent, they would be reasonable and justified in
accordance with the charter act.
Protection against retrospective criminal laws
Section 27(2) of the charter act provides that a penalty must
not be imposed on any person for a criminal offence that is
greater than the penalty that applied to the offence when it
was committed.
Clause 8 of the bill inserts a new section 138 of the act, which
is a transitional provision concerning the ability of the court to
make orders under new section 110(3A) for compliance with
notices issued by the minister, and the ability of the minister
to apply to the court for injunctions under new section 110AA
of the act. These court orders and applications can be made in
relation to certain instances of non-compliance, including
those that occurred prior to the commencement of the bill.
In my opinion, the bill does not limit the protection against a
retrospective penalty for two reasons. First, orders and
injunctions for compliance pursuant to sections 110(3A) and
110AA of the act are not penalties under section 27(2) of the
charter act. These remedies are preventative and remedial
rather than punitive, in that they ensure compliance with the
act. They do not amount to a punishment or sentence for a
criminal offence. Secondly, the words ‘penalty that applied’
to an offence in section 27(2) have been interpreted by
comparative jurisdictions as referring to the maximum
penalty prescribed for an offence. New section 138 does not
affect the prescribed penalty amounts for non-compliance.

Right to be presumed innocent

Conclusion

Section 25(1) of the charter act provides that a person charged
with a criminal offence has the right to be presumed innocent
until proven guilty in accordance with the law. Section 72 of
the Criminal Procedure Act 2009 states that where an act
creates an offence and provides any excuse upon which an
accused wishes to rely, the accused must present or point to
evidence that suggests a reasonable possibility of the
existence of facts that will establish the excuse. This creates
an evidential onus on the accused. Two clauses in the bill
raise the right to be presumed innocent in this manner.

For the reasons given in this statement, I consider that the bill
is compatible with the Charter of Human Rights and
Responsibilities Act 2006.

First, clause 5 of the bill amends section 95M(1) of the act to
broaden the circumstances in which an inspector may give a
direction to a person at a worksite. It is an offence, without
reasonable excuse, to refuse or fail to comply with such a

Hon. Peter Hall, MLC
Minister for Higher Education and Skills

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
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Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
The Victorian government is committed to maintaining an
effective and robust regulatory framework for the earth
resources sector in Victoria and to strengthening community
confidence in regulation of mining developments. The earth
resources sector, including mining and extractive industries,
makes up a valuable part of the Victorian economy and
provides an important source of economic growth and
stability, particularly in regional Victoria.
The Mineral Resources (Sustainable Development)
Amendment Bill 2012 will further this commitment by
improving the effectiveness of regulation of earth resources
activities and improving public confidence in, and
encouraging the further growth and development of these
sectors in Victoria.
The nature of mining activities can involve a significant level
of risk. The government already has in place a number of
legislative instruments to manage such risks, including
requirements for occupational health and safety, planning,
environmental protection and community consultation.
However, the particular nature of the mining industry
compared to other types of industries means that these risks
require specific measures in order to be well regulated.
The purpose of the Mineral Resources (Sustainable
Development) Act 1990 is to encourage mineral exploration
and economically viable mining and extractive industries that
make the best use of, and extract the value from, resources in
a way that is compatible with the economic, social and
environmental objectives of the state. The act also aims to
establish a legal framework that minimises adverse impacts
on the community and the environment arising from the
development of resources.
The government is committed to working constructively with
the mining industry to encourage compliance and to respond
to failures to comply with the act through an enforcement
approach that is appropriate to the nature of the concern.
Enforcement options available include giving advice, issuing
an instruction, giving a direction, and the issuing of notices
under section 110 of the act. Such notices are the key
enforcement tool available to the Minister for Energy and
Resources under that act and are used primarily to prohibit the
holder of an authority from undertaking an activity or to direct
the authority holder to undertake a remedial action.
Section 110 applies in certain circumstances, including where
the minister believes on reasonable grounds that an act or
omission by an authority holder is likely to result in a risk to
the environment, or the authority holder has contravened or is
likely to contravene the act or regulations.
However, there is currently no specific mechanism available
under the act to enforce compliance with a section 110 notice
or to remedy significant safety or environmental risks, or
breaches of the act or regulations. This is in contrast with
other comparable Victorian and interstate legislation, such as
the Victorian Occupational Health and Safety Act 2004 or the
New South Wales Mining Act 1992, which provide that, in
the event of non-compliance with a direction, the relevant
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minister may undertake the necessary work and seek recovery
of costs.
This bill proposes to make a range of amendments to the
Mineral Resources (Sustainable Development) Act 1990 to
strengthen the enforcement powers of the minister to ensure
compliance with notices issued under section 110. The bill
proposes to increase the penalties for failing to comply with a
section 110 notice to align with penalties in similar legislation
such as the Environment Protection Act 1970 and ensure the
penalties act as a more effective deterrent to non-compliance.
The bill will allow a court to, in addition to imposing a
penalty for non-compliance with a notice, make an order
requiring the authority holder to comply with the notice or
any other order it considers appropriate. The bill will also
empower the minister to apply to the Supreme Court for an
injunction compelling the holder of an authority to comply
with a notice, or restraining the holder of an authority from
contravening the notice.
The circumstances of risk to which section 110 applies are
currently limited to a risk to the environment. In practice,
risks arising from a mining or extractive operation extend
beyond the environment, and the bill seeks to recognise this
by amending section 110 to include risks to public safety,
infrastructure, land and property.
Where there is a serious risk to public safety, the
environment, infrastructure, land or property, the bill will
enable the minister to undertake any remedial action that is
required in a court order or injunction but has not been
undertaken by the authority holder following the expiry of the
period for compliance in the order or injunction. It is
anticipated that the state will undertake such remedial action
very rarely and will only step in as a last resort, after all
alternative enforcement measures have been explored and
exhausted.
To support the minister’s power to undertake such remedial
action, the bill provides that a person authorised by the
minister will have the power to enter any private or Crown
land to undertake the remedial action but must not, except in
an emergency, enter land unless reasonable notice of the
intention to enter is given and entry is at a reasonable time. In
the case of residential premises, the minister most obtain, or
take all reasonable steps to obtain, the consent of the occupier.
The bill will insert an offence providing that any person who,
without reasonable excuse, hinders or obstructs the minister
or any authorised person in undertaking remedial action will
be guilty of an offence.
It is proposed that compensation will be payable by the
government to the owner or occupier of private land for any
loss or damage that has been or will be sustained as a direct,
natural and reasonable consequence of the remedial action.
The amount of compensation would be agreed between the
owner or occupier and the government, or in default of
agreement, an amount will be determined in accordance with
part 10 of the Land Acquisition and Compensation Act 1986.
As undertaking the remedial action would be at a financial
cost to the state, the bill enables the minister to recover from
the authority holder who failed to comply with the court order
or injunction any reasonable costs incurred in undertaking the
remedial action and any compensation paid to the owner or
occupier of the private land that was affected. Again, it must
be emphasised that the proposed power for the minister to
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undertake remedial action would be used very rarely and only
in circumstances where there is a serious risk.
This bill demonstrates the government’s commitment to
fostering the efficient and responsible operation of Victoria’s
earth resources sector.
The government is committed to creating an environment
conducive to enhancing investment in the earth resources
sector in Victoria, while ensuring that appropriate safeguards
are in place to protect the interests of the Victorian
community.
I commend the bill to the house.

Debate adjourned for Mr LENDERS (Southern
Metropolitan) on motion of Mr Leane.
Debate adjourned until Thursday, 6 December.

INTEGRITY AND ACCOUNTABILITY
LEGISLATION AMENDMENT BILL 2012
and PROTECTED DISCLOSURE BILL 2012
Concurrent debate
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — By leave, I move:
That the second-reading debate on the Integrity and
Accountability Legislation Amendment Bill 2012 be taken
concurrently with the second-reading debate on the Protected
Disclosure Bill 2012.

Motion agreed to.

PRODUCTION OF DOCUMENTS
The Clerk — I received a letter today from the
Minister for Environment and Climate Change headed
‘Legislative Council order to produce documents — air
emission study and human health risk assessment Alcoa
Anglesea’. The document attached to the minister’s
letter is now tabled accordingly.
Letter at page 104.
Ordered that document be considered next day on
motion of Mr BARBER (Northern Metropolitan).

ADJOURNMENT
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I move:
That the house do now adjourn.

Planning: Footscray development
Mr EIDEH (Western Metropolitan) — My
adjournment matter is for the Minister for Planning,
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Mr Guy, and it concerns development in Footscray. I
am indebted to members of the Footscray community
who first raised the issue with me. I seek to learn from
Minister Guy why he seeks to impose excessively high
buildings on Footscray against the express wishes of
the council and the community. I have been advised
that previously the minister did not do so because he
was scared of the public influence of then mayor, Sarah
Carter, but I cannot believe Minister Guy would ever be
so easily scared by any mayor.
Yet here we have it. Maribyrnong City Council has set
a 25-storey height limit, which to me is already too
high, but the minister has approved a 32-storey
development, as the Age noted on 17 November. Worse
in many ways is that the development will be near the
border with Kensington and thus also near Moonee
Valley, an area where there will already be a very high
building at 1 Ascot Vale Road plus the other extremely
tall buildings in the area behind the Flemington
racecourse that the minister approved when he took
planning powers away from the Moonee Valley City
Council.
I ask the minister to fund improved traffic infrastructure
and introduce a version of the growth areas
infrastructure contribution so wealthy developers pay a
fair share for the first time.

Princes Highway: Winchelsea–Colac
duplication
Mr RAMSAY (Western Victoria) — My
adjournment matter tonight is for the Minister for
Roads, the Honourable Terry Mulder. The action I seek
is a briefing and an assurance that the federal
government is fully committed to the bipartisan
agreement between the state and federal government
for the funding of the duplication of Princes Highway
west between Winchelsea and Colac. I also ask that the
briefing cover what stage of negotiations has been
reached in the process of signing off on this upgrade.
Princes Highway west is a critical road corridor for
both passenger and freight vehicular traffic to the South
Australian border, but it has a history of vehicular
accidents. I congratulate the Baillieu government on
recognising this important carriageway and on the
commitment the minister has made to the first stage of
the duplication between Waurn Ponds and Winchelsea.
There is a flurry of activity on this stretch of road, and I
understand the work is on time and on budget.
A similar commitment has been made to the Western
Highway duplication at Beaufort, where a huge amount
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of soil is being moved by what seems like road-making
plant seconded from all over Australia. It is similar
again to the Baillieu government’s commitment to the
upgrade of Main Road, Ballarat, which is enjoying a
flurry of works activity that is being done in stages to
minimise interruption to traffic flows. I have inspected
all the upgrade works and I have been well briefed by
VicRoads.
The matter I want to raise with the minister is the
section of the Princes Highway west between
Winchelsea and Colac. I need some assurance that the
funding for that commitment has been agreed to by
both the federal and state governments. I ask the
minister, as part of that briefing, to provide information
on the progress of the planning and land acquisitions
that are required for that stretch of road, given that it is
a $515 million project that the Gillard federal
government has committed to but, as I understand it,
still not yet signed.

Regional Growth Fund: future
Mr DRUM (Northern Victoria) — My adjournment
matter is for the Deputy Premier and Minister for
Regional and Rural Development. It has to do with an
opposition document that has surfaced under the banner
of Victorian Labor’s Plan for Jobs and Growth. When
looking through the detail of this document you see that
it is quite clearly a disaster for rural and regional
Victoria. My understanding is that the Regional Growth
Fund we currently have in place is assured for this
four-year term and, should the coalition be returned in
two years time, the Regional Growth Fund will be
reinstated for another four years, for a total spend of
$1 billion.
The area of concern I have is centred around the claim
of Labor members that they are planning to scrap the
Regional Growth Fund should they be elected to
government in 2014. The document includes a plan to
reinstate the Regional Infrastructure Development
Fund, which would be a disaster for rural and regional
Victoria where people have set up their Regional
Development Australia committees with their own
money and they get $5 million per region per year.
Labor would have our RDA committees go back to
simply being advocacy groups.
The PRESIDENT — Order! Can Mr Drum explain
to me where he is going in terms of what the minister’s
responsibility will be in this? I am not sure that the
minister has jurisdiction over Labor Party policy. I just
need to know where he is going with this; can he give
me an indication?
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Mr DRUM — Yes. I am going to ask the minister
to highlight exactly how much money is covered in our
plan versus how much money was in the Labor Party’s
old plan that Labor members want to reinstate. They
want to reinstate an old fund. I am asking for all the
details from that old fund that were in place in the
run-up to the last election.
The PRESIDENT — Order! I am not sure that their
old plan is now their new plan and I am not sure that
the money allocated previously would be the same
going forward, so I do not see how the minister can do
that comparison. It becomes a fairly speculative
exercise. I am really torn on this one; I have some
trouble with this one. Is there some way that Mr Drum
can reshape it?
Mr DRUM — I can change it.
The PRESIDENT — I thank Mr Drum.
Mr DRUM — If we were to have the Regional
Growth Fund abolished, that would mean that the
Putting Locals First program would be scrapped. It
would also mean that the Local Government
Infrastructure Fund would be scrapped. One hundred
million dollars is being put into each of those areas. It
would also mean that regional Victoria will be in
danger of having its current dedicated fund rescinded in
the Parliament.
I therefore ask the minister if he is able to highlight to
me how much money is likely to be taken out of
regional Victoria if the growth fund is abolished and
whether the Labor Party would have to go back to
Parliament to rescind the Regional Growth Fund, as it
has been enacted in law.
The PRESIDENT — Order! I indicate to the
minister that I think the last part of that is
appropriate — in other words, whether or not it needs a
legislative change. The minister is able to discuss that.
However, I think it is not possible to be talking about
sums of money, because this is not necessarily the only
plan the Labor Party will bring forward. I do not think
there is a reasonable prospect of comparison at this
time, but I certainly think a change in the current
legislative regime is a valid matter.
Mr DRUM — I would like to leave in the aspect
that in the lead-up to the last election when the previous
government had its previous fund and its policies it did
in fact have a Regional Infrastructure Development
Fund and a four-year outlook as to what it was going to
spend in this term of Parliament. I would like the
minister to compare what we are spending now to what
the opposition promised to spend in its four-year term.
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The PRESIDENT — Order! I cannot allow that as
part of the question to the minister. Nevertheless it is in
Hansard and the appropriate minister may well take it
into account and express an opinion in that sense, but I
only seek the minister’s handing on formally
information on the issue of what legislative change
might be required.

Western Highway: Beaufort bypass
Mr O’BRIEN (Western Victoria) — My
adjournment matter is for the Minister for Roads, and I
ask the minister to meet with the Pyrenees Shire
Council to explore avenues for possible funding of
bypass planning as part of future works for the Western
Highway.
Of course a great proportion of our road funding is a
partnership between state and federal governments, and
agreements for bypass funding could form part of
negotiations with the federal government. I note I
recently travelled the length of the Western Highway
between Ararat and Stawell with the Leader of The
Nationals federally, Mr Warren Truss, who is the
coalition shadow Minister for Infrastructure and
Transport. He has travelled the length of the Western
Highway from Melbourne to Adelaide.
I have also received extensive representations and
high-level delegations from several councils along the
route of the Western Highway, including the Pyrenees
Shire Council, which has put this up as a serious issue,
similar to the very serious culvert issue it requested
action on as a priority and on which the Minister for
Roads acted promptly in his capacity as the minister
responsible for rail. The council is desirous of getting
that bypass planning done, not so much for the actual
construction of the road, which may be many years off
into the long-term future, but so that it can have
certainty as to how the town of Beaufort will develop. It
is a wonderful regional centre and a fabulous place to
live, given its proximity to the heart of the Pyrenees
shire, its convenient resources, wineries, lifestyle
properties, farming facilities, football clubs and other
things that make it such a wonderful place.
How it grows into the future will be largely determined
by which side of the road the bypass for the corridor
will be located on. This is an issue that also affects
other towns along the Western Highway, including
Ararat, Stawell and ultimately Horsham, for which
there are planning studies going on. These studies need
to be undertaken as part of the long-term integrated
planning that the Minister for Planning, Minister Guy,
Peter Ryan in his capacity as Minister for Regional and
Rural Development, the Premier and others are doing
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as part of our metropolitan and regional growth
planning strategies. These strategies will provide an
integrated long-term means of understanding and
planning for our future so as to achieve this state’s great
vision and the potential many people have advocated
for, including Mr Philip Davis, which will benefit our
regional communities over many years.
I would like the minister to meet with the shire to
explore this as soon as possible, and I look forward to
working with him and other government ministers in
efforts to create quality road infrastructure in this state
and to plan our cities as well as we can.

Parliament House: car parking
Mrs COOTE (Southern Metropolitan) — My
adjournment this evening is for Minister Peter Ryan,
the Deputy Premier and Minister for Police and
Emergency Services, and it has to do with protective
services officers (PSOs) at Parliament. I am a great
supporter of PSOs, and the majority of those who care
for us here at Parliament House are professional,
helpful and friendly. I am also mindful of the huge
disruption to the Parliament of the current building
works and have a great deal of sympathy for those
responsible for the logistics involved.
However, Parliament House is the place of work for
members of Parliament, and for the 50 days of the year
that we sit it is important that we have parking access to
our place of work — namely, Parliament House. Car
parking is available at the front of Parliament House for
members only.
This morning at 8.15 I went to park, as is my usual
routine, at the front of Parliament House. There was
one car park left. There were also several bollards in
place. The PSO on duty watched as a car delivering a
visitor to Parliament House parked in the one remaining
place. I politely asked the PSO who was standing
beside the visitor’s driver if he could ask him to park
beside the bollards as he was only going to be there for
a short period and I would be there all day. The PSO
said he could not move or obstruct the bollards as they
were there for the media. I asked who had precedence
over parking in front of Parliament House — the media
or the members of Parliament. He aggressively replied,
‘Take it up with the management’.
Well, I have taken it up with the management. I have
spoken to the PSO supervisor; I have spoken to the
manager of security and electorate properties, Samantha
Matthews; I have spoken to the Speaker of the
Legislative Assembly; I have spoken to you, President;
and I have attempted to speak to the minister all day
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today. I am aware that he is very busy, but I would
appreciate it if he could ensure that proper protocols are
put in place to ensure that there is adequate parking for
members of Parliament in front of Parliament House on
sitting days and that the protective services officers are
informed of this protocol.

Responses
Hon. P. R. HALL (Minister for Higher Education
and Skills) — Mr Eideh was interested in tall buildings
in Footscray, particularly the actions of the Minister for
Planning in approving those. He sought some assistance
from the minister about those matters. I reckon it is a
good bet that Mr Guy will happily respond to that
adjournment matter.
The peregrinations of the members representing
Western Victoria Region seem to have taken them up
many roads this evening. They have gone down Princes
Highway west and then they have done a loop and
come back down the Western Highway to meet each
other somewhere in the middle, I should imagine.
Mr Ramsay and Mr O’Brien have both raised matters
for the attention of the Minister for Roads regarding the
need to improve both those roads. I am not sure if they
are competing and which one should be the no. 1
priority, but obviously they both represent their
electorate very well in raising these important arterial
routes through their electorate. Both members have
made strong arguments for road improvements, and I
will convey those submissions to the Minister for
Roads.
Mr Drum raised a matter for the Deputy Premier in his
capacity as Minister for Regional and Rural
Development and sought some comparison between the
Regional Growth Found and, if elected, Labor’s
proposed Regional Infrastructure Development Fund.
Mr Drum specifically asked whether legislative change
would be required if that were to be the case. I will pass
that request on to the Deputy Premier. Mr Drum raised
a number of other matters associated with that. I will
leave it up to the Deputy Premier as to whether he
wishes to comment or not.
Mrs Coote raised a matter for the attention of the
Minister for Police and Emergency Services. She
seemed quite frustrated with how an issue of concern to
her has been dealt with today. In the absence of any
direction for me to raise it appropriately with anyone
else, I will certainly raise it with the Minister for Police
and Emergency Services and seek a response for her.
In addition to the matters raised tonight, I have written
adjournment responses to the matters raised by

Mrs Peulich on 12 September and by Mrs Coote on
23 October.
The PRESIDENT — Order! The house stands
adjourned.
House adjourned 5.31 p.m. until Tuesday,
11 December, at 12 noon.
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