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CONDOLENCES
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COUNCIL

Tuesday, 14 June 2011
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 2.04 p.m. and read the prayer.

CONDOLENCES
Jeannette Tweeddale Patrick
The PRESIDENT — Order! It is with quite a
degree of sadness that I announce to the house the death
of Mrs Jeannette Tweeddale Patrick, who was the
member for Brighton in the Legislative Assembly from
March 1976 until January 1985. I think Mr Philip Davis
and I, and perhaps Mr David Davis, are among the few
members in this place now who would have known
Jeannette Patrick at the time she was a member of
Parliament.
She served from 1976 to 1985. For two years of that
period she was the only woman in the Legislative
Assembly. She was among the first five women to have
been elected to the Legislative Assembly. We have
certainly moved on, and in part we have moved on
because of the trail blazed by Mrs Patrick.
I ask members to stand in their places as a mark of
respect for Mrs Patrick.
Honourable members stood in their places.

ROYAL ASSENT
Message read advising royal assent on 7 June to:
Crimes Amendment (Bullying) Act 2011
Fisheries Amendment Act 2011
Public Holidays Amendment Act 2011.

QUESTIONS WITHOUT NOTICE
Deputy commissioner of police: meeting
Hon. M. P. PAKULA (Western Metropolitan) —
My question is to the Leader of the Government in his
capacity as the representative of the Premier. I refer to
the meeting between the Premier’s chief of staff,
Mr Kapel, and Sir Ken Jones, a meeting which the
Premier has described as appropriate. The Minister for
Police and Emergency Services has said it would have
been inappropriate for him to meet with Sir Ken.
Sir Ken did not tell the Chief Commissioner of Police
about the meeting, and the Premier has stated that his
chief of staff did not tell him about the meeting until
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later. In those circumstances can the minister advise the
house how the meeting can be regarded as appropriate?
The PRESIDENT — Order! I will give the member
a chance to rephrase the question, because he is actually
seeking an opinion, not an answer. It is not appropriate
in question time to ask for an opinion.
Hon. M. P. PAKULA — I certainly do that without
the preamble. I simply ask this: the Premier having
described the meeting as appropriate, can the minister
outline for the house which elements of the meeting and
which elements of the nature of the meeting the
government has used in order to form the view that the
meeting was appropriate?
The PRESIDENT — Order! I am still troubled by
this, because I do not see how it is within the minister’s
ability to answer that question. I do not see that he is an
appropriate minister to give a response to that question.
I am sorry, but I have to rule the question out of order.

Health: commonwealth-state agreement
Mr O’DONOHUE (Eastern Victoria) — My
question is for the Minister for Health. Could the
minister update the house on progress in securing the
independence of Victoria’s 86 public hospitals and
health services and their community boards?
Hon. D. M. DAVIS (Minister for Health) — I am
pleased to update the member, who represents an
electorate with many country hospitals. I know that
hospitals like those in West Gippsland Healthcare
Group are very important hospitals, and I was pleased
to stand at West Gippsland Hospital with the Premier
the other day and make the point that the Victorian
government is determined to protect its country hospital
boards, the independence of its country hospitals and
the unique governance structures that we have for both
networks and independent, stand-alone hospitals in
Victoria.
I know the heads of agreement signed by the Premiers,
territory leaders and the Prime Minister in February
lays out that the states would be the system managers of
our hospital system. In tandem with that it is important
that our local hospital networks and the shape of those
networks are a matter for the states to decide. As we
know the arrangements for the so-called health reform
nationally were based in part on Victoria’s
activity-based funding — our case-mix funding — and
also in part on the governance structures we have in
Victoria.
Equally one of the things that was changed in the heads
of agreement was an assurance that single hospitals
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could retain their boards and their arrangements. So it
was with a measure of disappointment that a week or so
ago I received a letter from the federal health minister
which sought not to fully support our hospital networks
in Victoria. I am hopeful that the arrangements reached
will fully protect Victoria’s hospital networks and
boards, including stand-alone boards in country
Victoria.
The local aspect of our hospital boards is an important
part of ensuring that our hospitals reflect the wishes and
aims of their communities. I have got to say that a key
aspect of our determination to protect our hospital
boards is that they do support and reflect the values and
ideas of their local communities, so we would be
concerned if the commonwealth were not to live with
the heads of agreement and the arrangements outlined
there, where local hospitals and single hospital boards
could represent communities. Equally I make the point
that the forced amalgamation in any untoward way of
single hospital boards in country Victoria would lead to
a loss of local identity and local arrangements. We are
determined to stand up for the hospital boards, and I
note the comments of the Australian Medical
Association and the Victorian Healthcare Association
and their determination to protect local hospital boards
and the governance structures that we have in Victoria.
It is my hope that the commonwealth government will
understand that this is significant for Victoria and that
the heads of agreement will be honoured in full — that
is, that single hospital boards of both statewide
providers and individual local hospital networks will be
protected in the current health agreements. Victoria is
determined to protect these arrangements and will
strongly stand up for them. I welcome the arrangements
put in place under the heads of agreement, and I know
the Premier and I as health minister are determined to
work with the commonwealth to ensure that our local
hospitals are protected.

Bendigo Health: pathology services
Mr JENNINGS (South Eastern Metropolitan) —
My question is for the Leader of the Government in his
capacity as Minister for Health, and I want to ask him
about the matter that has got everyone talking in
Bendigo — and some people gagged — which is in fact
the privatisation of the pathology services at the
Bendigo hospital. Can the minister outline to the house
what he believes are the potential benefits from the
privatisation of the pathology services? Indeed, can he
explain in financial terms whether the major cost saving
is the transfer of public sector pathology jobs to private
sector pathology jobs and what the reduction in the
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wage structure is that will provide the biggest financial
boon to the service in question?
Hon. D. M. DAVIS (Minister for Health) — I thank
the member for his question — and I think there were
actually about nine questions raised. I want to begin by
making the point that country and regional hospitals
have to strike a balance between cost-effective services
and supporting local jobs and supporting local services.
I know that is a difficult balance for hospitals to strike
from time to time. Equally I am aware — and I have
indeed been informed — that Bendigo Health has
developed a plan to look at options for its pathology
services. I would be concerned if it would result in a
loss of jobs or services to the Bendigo community, and
I have sought further information on this matter from
the department and from Bendigo Health. I have met
with a number of relevant professionals, but I would
want to see greater strength in the medical and technical
workforce at Bendigo, given the great importance of
that hospital.
I also want to make the point that this is obviously a
hospital that has been singled out for great and
important developments in terms of its being the largest
country hospital project in Victoria’s history. The
previous government had a plan to build a hospital to
the value of $528 million. We as a government have
committed to a plan for a $630 million hospital. I look
forward to Mr Jennings’s commitment to supporting
the larger hospital and his denunciation of the plan he
previously supported — the plan for the smaller
hospital in Bendigo, the one with less services, the one
with less capacity and the one that he signed off on in
the cabinet of which he was a member.
Supplementary question
Mr JENNINGS (South Eastern Metropolitan) — I
am sure you, President, were listening, as I was
listening, and the minister did actually respond to my
question at the beginning. He strayed a little bit at the
end, but he started off by addressing the significant
issue of the loss of public sector pathology jobs and
what that might mean for the quality of the service. I
would be interested to know whether he will be using
the Bendigo example as a precursor or a policy setter
for whether pathology services in Melbourne will
similarly be subjected to the potential for public sector
jobs being transferred to the private sector, or will he
rule them out?
Hon. D. M. DAVIS (Minister for Health) — As I
have outlined in the case of regional hospitals, I am
aware of this proposal and, as I said, I have sought
further detailed information on what Bendigo Health is
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putting forward. I would be concerned if there were any
loss of the particular jobs and the specialist positions. I
want to see arrangements put in place that build the
technical and professional workforce in cities like
Bendigo.

Planning: Docklands development
Mr ONDARCHIE (Northern Metropolitan) — My
question is for the Minister for Planning, the
Honourable Matthew Guy. Can the minister advise the
house of any new commercial opportunities the
government has recently approved in Melbourne’s
Docklands and what any new commercial development
means for Docklands?
Hon. M. J. GUY (Minister for Planning) — I thank
my good friend and colleague Mr Ondarchie for that
question in relation to Melbourne Docklands, which of
course is around 50 per cent completed — —
Mr Lenders interjected.
Hon. M. J. GUY — Don’t worry, Mr Lenders, we
will have a new fruit shop down there for you to buy
your super-sour lemons. In fact in the new
development — which I am very proud to announce the
Baillieu government has approved; it is worth
$400 million — there will be a child-care centre at the
bottom, which Mr Lenders might have a bit in common
with, as he behaves like a child.
There will be a new facility providing 64 000 square
metres of new, premium office space in the Melbourne
Docklands, bringing jobs to Melbourne’s Docklands,
which is in the electorate I share with Mr Ondarchie. It
will bring commercial jobs and new opportunities for
people to work in the Melbourne Docklands precinct.
When those people come to work they will need things
like, say, a fruit shop. They might need to go there to
buy some products — maybe a lemon, maybe a lime,
maybe a mix of the two or a sour orange, which they
might want to hand to the Leader of the Opposition. He
is very sour nowadays, so he might enjoy one of those
as he comes into the Melbourne Docklands and benefits
from the $400 million development that I have
approved in Melbourne Docklands, courtesy of the
National Australia Bank.
It is a great commitment that the Baillieu government
has to the Melbourne Docklands and the National
Australia Bank. Congratulations to it on the work it has
put in place in facilitating this construction in
Melbourne Docklands.
We on this side of the chamber will be very interested
to see whether the Labor Party follows through on the
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commitment it made at the Urban Development
Institute of Australia, courtesy of its spokesman, to be
bipartisan. We will be interested to see whether it will
be bipartisan in planning, because this is one area of
planning policy in Melbourne that we should be
bipartisan about. To build the Docklands, build our
future, build our waterfront suburb, $400 million in
developments have been approved by this
government — with fruit shops to match!
The PRESIDENT — Order! When Mr Pakula
asked his first question I indicated to the house that I
had some concerns about it, and I ruled that we would
move on. I thank members of the house, particularly
opposition members, for the manner in which they
accepted that decision. I have subsequently had a
discussion with the Clerk about making sure that there
was adequate opportunity for a member to seek an
answer to a question that he was keen to pursue. In the
context of some previous rulings I have made and the
advice I obtained from the Clerk in the discussion we
had, I have decided to allow Mr Pakula to put that
question again. I obviously do not want the first one,
which clearly was seeking an opinion; I want a succinct
version of Mr Pakula’s question. I will allow him to put
that question now.

Deputy commissioner of police: meeting
Hon. M. P. PAKULA (Western Metropolitan) — I
am sure this question will come as a great surprise to
the Leader of the Government; he will be entirely
unprepared for it. Nevertheless, I refer to the
aforementioned meeting and the commentary by the
Premier subsequently, and I ask: how did the
government form the view that the meeting was
appropriate?
Hon. D. M. DAVIS (Minister for Health) — I am
happy to answer this question and to take it on notice
for the Premier’s attention. Obviously he would know
the details about a member of his staff far better than I
would. For that reason, I will take it on notice and ask
the Premier if he has anything further to add to the
public discussion.
Supplementary question
Hon. M. P. PAKULA (Western Metropolitan) — I
thank the minister for undertaking to take the question
on notice. The minister would be aware, regarding the
entire fiasco around this meeting, that, amongst others,
a member for Western Metropolitan Region, Mr Finn,
said that hopefully this will be sorted out this week, and
I ask: can the minister assure the house that it will be?

QUESTIONS WITHOUT NOTICE
1812

COUNCIL

Hon. D. M. DAVIS (Minister for Health) — I do
not accept the characterisation of the member as
outlined in his question, but I will refer the matter to the
Premier.

Living Longer Living Stronger: funding
Ms MIKAKOS (Northern Metropolitan) — My
question without notice is to the Minister for Ageing.
At the Public Accounts and Estimates Committee
budget estimates hearings the minister stated that one of
the key concerns he would be focusing on for senior
Victorians is ‘promoting the health and wellbeing of the
community and the participation of older people’. What
is the minister doing to help senior Victorians achieve
an active lifestyle and good health?
Hon. D. M. DAVIS (Minister for Ageing) — There
are a variety of programs, and we are certainly very
keen to support older Victorians in many of their
activities.
Supplementary question
Ms MIKAKOS (Northern Metropolitan) —
Perhaps the minister is not familiar with what those
programs are and has failed to elaborate on them at this
opportunity. The minister would be aware that the
previous Victorian Labor government funded the
Council on the Ageing (COTA) Living Longer Living
Stronger strength training program in recognition of the
importance of these types of programs to the health and
wellbeing of seniors. This program currently benefits
approximately 17 000 people over the age of 50 at more
than 100 facilities around Victoria. Over $120 000 was
allocated in 2009–10 for this program for the last
financial year. Given there is nothing in this year’s
budget that specifically aims to promote the healthy
living and wellbeing of senior Victorias, will the
government follow Labor’s lead in extending funding
to COTA’s strength training program to enable that
program to continue beyond the end of this month?
Hon. D. M. DAVIS (Minister for Ageing) — I am
happy to assure the member that after assessment a
range of programs will replace that program and will be
delivered through councils and other local community
groups that provide a range of support for older
Victorians to strengthen their capacities. This will be
delivered in a more effective way following the
reassessment of the program.

Smoking: regulation
Mr DRUM (Northern Victoria) — My question
without notice is to the Minister for Health, Mr David
Davis. I ask: can the minister update the house on steps
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the government is undertaking to enforce non-smoking
laws in cars carrying children under the age of 18?
Hon. D. M. DAVIS (Minister for Health) — I am
pleased to take this question from Mr Drum, who has a
long history of advocating against smoking. He also has
a long history of being prepared to proactively take
action in this house and elsewhere to ensure that
smoking is reduced across the community. Many of us
in this chamber will remember the bill he introduced
some years ago that sought to diminish the visibility of
smoking products at the point of sale but also to ban
smoking in cars with young people under 18 years of
age. They were important steps, and this chamber
supported them. The lower house refused to support
those arrangements, although later the Brumby
government came back with a bill which replicated
many of the features of Mr Drum’s bill. The point I
make here is that when that bill was passed a series of
regulations were required to follow it to ensure that the
arrangements in place could be enforced.
What we have discovered is that in the first
12 months, from 1 January 2010, there were
292 infringements — —
Mr Lenders interjected.
Hon. D. M. DAVIS — Mr Lenders may laugh, but
this is quite important. This is a matter on which this
house had a four-party position. What happened was
that the past government botched the regulations and
left them unenforceable. The fact is that
292 infringement notices were issued in the year — —
Mr Lenders interjected.
Hon. D. M. DAVIS — I am reading the detail of
this sentence to get the numbers correct.
Mr Lenders — So it is a spontaneous question that
you are reading the answer to?
Hon. D. M. DAVIS — No, I am just getting the
numbers absolutely correct so that the house is able to
understand what has occurred and the botched situation
that was allowed to develop under the previous
government. We will introduce some amendments into
the chamber today hopefully to fix the problem and fill
the loophole that has been left by the previous
government’s tardy activities, and we will seek to gain
support here. The infringement arrangements meant
that people could be given a fine, but there was no
mechanism to enforce the fine.
We will seek to fix the problem that was left by the
Brumby government and its tardy legislative approach
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to putting in place proper provisions. This is important.
I pay tribute to Mr Drum who led the way by
introducing measures to ban smoking in cars which
carry those under 18 years of age. I know the
Attorney-General has become aware of not only this
oversight but a number of others that he will seek to
remedy as swiftly as possible. This is an important
matter. At the moment the law is unenforceable. It
should be enforceable, and we will take action to make
it enforceable.

Children: Take a Break program
Ms MIKAKOS (Northern Metropolitan) — My
question is for the Minister for Children and Early
Childhood Development. On 18 May at a Public
Accounts and Estimates Committee budget estimates
hearing the minister stated that the Baillieu government
has ‘continued funding for this program until the end of
the year’ when referring to the Take a Break occasional
child-care program.
Honourable members interjecting.
The PRESIDENT — Order! The minister has
indicated that she cannot hear the question, and the
problem is from members on her own side.
Ms MIKAKOS — In a letter dated 3 June the
minister wrote to all program providers advising them
that they would:
… receive the equivalent of six months of their annual
allocation in June 2011. These funds will enable both the
provision of services until at least 30 September 2011 and the
funding of any wind-up or transition arrangements that may
result from this decision.

Why is the minister now reneging on her promise to
fund the Take a Break occasional child-care program
until the end of the year by only providing funds for the
running of services until the end of September,
requiring providers to use program funds for staff
redundancies?
Hon. W. A. LOVELL (Minister for Children and
Early Childhood Development) — I welcome the
shadow minister’s question, because every time she
asks me a question it gives me a chance to reflect on the
failures of the Brumby government and the failures of
the Gillard federal government to adequately fund
children’s services in Victoria. We talk about Take a
Break. Funding of child care is a federal government
responsibility. The federal government withdrew
funding for this program in May 2010. This program
was an example of the state working cooperatively with
the commonwealth to deliver a sensible service to
families who did not require full-time child care, but the
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federal government — which was the major funder of
this program and is responsible for the funding of child
care — withdrew its funding.
These services were extended for a further 12 months
by the Brumby government doing a dodgy deal with the
budget figures by bringing forward all the funding from
the Take a Break 2011–12 year to the 2010–11 year so
that those services could continue for one more year,
making it clear that it was only going to fund that
service for one more year. We have extended the
program by providing another six months of funding.
We have required services to deliver at least three
months of the program; they can use the other three
months for transitional arrangements. This is to assist
services in making that transition, but some services
will continue to deliver services right through to
31 December.
Supplementary question
Ms MIKAKOS (Northern Metropolitan) — In the
minister’s letter of 3 June to program providers she
mentioned that adult, community and further education
(ACFE) funded occasional care services will continue
to be funded. Given the minister’s oft-quoted claim —
which she has just repeated today — that occasional
child care is a federal responsibility, why has she
accepted continued responsibility for ACFE-funded
occasional child-care services?
Hon. W. A. LOVELL (Minister for Children and
Early Childhood Development) — The Baillieu
government is committed to enabling families to make
choices for themselves to continue their education to
get back into the workforce. The adult, community and
further education funding supports those parents who
are undertaking retraining opportunities or training to
get into the workforce. We support programs that
enable people to build a better life for themselves.
Unlike the Labor Party, which would consign people to
stay on welfare and stay downtrodden, we want to see
families being able to build better lives for themselves,
so we are supporting opportunities for parents to retrain
and re-enter the workforce.

Kindergartens: funding
Mrs COOTE (Southern Metropolitan) — My
question is for Minister Lovell, the Minister for
Children and Early Childhood Development. Can the
minister inform the house of recent government
commitments to community-based kindergartens in the
provision of support for information technology and
other equipment?
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Hon. W. A. LOVELL (Minister for Children and
Early Childhood Development) — Earlier this month I
had the pleasure of opening the Kindergarten Parents
Victoria conference. At that conference I had the
pleasure of announcing $3.4 million in state
government funding to provide IT and equipment
grants to each of Victoria’s 1359 community-based
kindergartens — a grant of $2500 each. These grants
will enable kindergartens to use this funding for IT and
for other equipment. They can use it to fund the
provision of IT services, new equipment, air
conditioners, play equipment, learning aids or general
maintenance. These are flexible grants that will enable
kindergartens to make choices for themselves.
Community-based kindergartens across Victoria have
already received these cheques, and this initiative will
make a real difference to the learning environments
within these services.
These grants come on top of the record $26 million that
the Baillieu government has already provided for early
childhood infrastructure in this state this year. Almost
$30 million has now been committed in capital grants
for early childhood services this year. I am very proud
of the Baillieu government’s commitment to early
childhood development, as evidenced by this additional
money that has been allocated to kindergartens. I note
that there were no commitments made by the Labor
Party towards IT in its policy document, and that would
have meant that kindergartens may have been without
the provision of IT services in the coming year. We are
well on our way to fixing Labor’s failures and to
addressing the failure of Labor to plan for the provision
of early childhood services in this state.

Smoking: regulation
Ms HARTLAND (Western Metropolitan) — My
question is for the Minister for Health. There are no
statewide laws to regulate smoking in outdoor areas. A
number of councils have implemented local laws to
encourage smoke-free areas, such as the cities of
Manningham, Moonee Valley, Moreland and Monash
in regard to playgrounds; and the cities of Hobsons Bay
and Port Phillip and the Shire of Surf Coast in relation
to beaches. The City of Frankston’s central activities
district bans have moved from the trial stage to being
permanent, and the council is now investigating bans at
beaches, sportsgrounds and playgrounds. The Baw
Baw, Macedon Ranges, Greater Shepparton and
Banyule municipalities are consulting on the issue.
Considering the number of councils doing this work,
will the government start work on a statewide law to
regulate smoking in outdoor areas?
Hon. D. M. DAVIS (Minister for Health) — I thank
the member for her question. It is a very legitimate
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question indeed. It is correct that local laws in a number
of municipalities around the state do vary — and the
member has outlined those quite well in terms of where
each of the various trials and arrangements is in
place — and I think there is a legitimate case to be
made for looking at this from a statewide perspective.
We are watching those trials very closely. The focus on
the commentary of Quit and the focus on VicHealth is
important, and we have certainly been in
communication with them.
There is no formal plan at this point, but we are equally
very aware of the legitimate arguments that people
make for further extensions of the smoking
arrangements. I make the point that we are acting
swiftly at the moment to fix retrospectively a loophole
in the legislation so that it will deal with under-age
people, under 18-year-olds, who are in cars, and that is
an important additional step. But I accept the points
Ms Hartland makes, that there are a number of different
arrangements around the state. We are certainly
receptive to the points made — they have certainly
been made to me by Quit — and we will be seeking
further information from VicHealth and others on
options that are available there.
Supplementary question
Ms HARTLAND (Western Metropolitan) — The
issue that has been raised with me from the point of
view of a number of councils and from my point of
view is that if the government continues without any
statewide regulation on this issue, we have 79 councils
that will each have their own set of by-laws, which will
be extremely confusing for people. Is it not time that the
government stepped in and regulated across the state,
instead of leaving it to local government?
Hon. D. M. DAVIS (Minister for Health) — As I
said in response to Ms Hartland’s first question, I think
she made a legitimate point about there being a number
of different arrangements around the state. We are
watching the trials very closely indeed. I have had
discussions with Quit. We have not adopted any formal
position. Equally we will have further discussions with
VicHealth and others. And the assessment of the
different trials is also proceeding.
I think Ms Hartland made very legitimate points. We
are receptive to sensible, practical steps that will lead to
lower levels of smoking and the protection of people
from harmful, second-hand smoke, but equally we are
assessing the particular trials.

Adult and community education: funding
Mr ELSBURY (Western Metropolitan) — My
question is to the Minister for Higher Education and
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Skills, the Honourable Peter Hall. Could the minister
inform the house of recent branding initiatives within
the adult and community education sector and any
recent grant funding announcements within the sector?

SCRUTINY OF ACTS AND REGULATIONS
COMMITTEE

Hon. P. R. HALL (Minister for Higher Education
and Skills) — I thank Mr Elsbury for his question and
his interest in this sector. Adult education is an area of
my portfolio which I am very proud to have, and I am
prepared to do what I can to promote the importance of
adult education across the total spectrum of higher
education and skills. Adult education has some
320 providers across Victoria providing accredited
training to around 110 000 people each year and
programs for many beyond that in terms of both
recreational and social skill transitions.

Mr O’DONOHUE (Eastern Victoria) presented
report for 2010, including appendices.

In particular the ACFE (Adult, Community and Further
Education) Board is the body that administers the adult
education sector, and one of its very successful
programs is the Capacity and Innovation Fund, which
in 2011 notionally has something of the order of
$9.7 million to distribute among the providers that
deliver innovative and needed programs in local
communities. It was on 10 May of this year that I
announced grants of up to $150 000 for 125 different
projects delivered by 115 different providers in virtually
every corner of Victoria. Mr Elsbury joined me in the
announcement of one of those, a grant of $150 000 to a
consortium comprising Western Bulldogs SpiritWest
Services, the Yarraville community centre and the
Werribee community and education centre, working in
conjunction with some of the councils in his electorate.
That grant was for the purpose of providing
employment and training opportunities and
qualification acquisition for those in the manufacturing
sector in the west.

Laid on table.

Importantly, today I want to announce that last Friday
the second round of these capacity and innovation
grants was opened. A further $3 million is being made
available by the ACFE board for those in the sector
who wish to deliver particular programs that are
needed. I encourage all members of this chamber to
alert their local providers to the possibility of applying
for grants under this particular fund.
Last time we announced grants totalling $4.2 million.
This time another $3 million in project grants is
available. Every one of those grants went to a
worthwhile cause in local communities. I urge
members to get in touch with their Learn Local
providers and encourage the participation of their
community in this new grants program.

Regulation review 2010

Laid on table.
Ordered to be printed.

Alert Digest No. 6
Mr O’DONOHUE (Eastern Victoria) presented
Alert Digest No. 6 of 2011, including appendices.

Ordered to be printed.

PAPERS
Laid on table by Clerk:
Planning and Environment Act 1987 — Notices of Approval
of the following amendments to planning schemes:
Ballarat Planning Scheme — Amendment C150.
Bass Coast Planning Scheme — Amendments C112 and
C114.
Baw Baw Planning Scheme — Amendment C77.
Campaspe Planning Scheme — Amendment C85.
Cardinia Planning Scheme — Amendment C127.
Casey Planning Scheme — Amendment C151.
East Gippsland Planning Scheme — Amendment C86.
Glen Eira Planning Scheme — Amendment C75.
Greater Bendigo Planning Scheme —
Amendment C122.
Greater Dandenong Planning Scheme —
Amendment C127.
Melbourne Planning Scheme — Amendments C150 and
C167.
Mount Alexander Planning Scheme —
Amendment C19.
Surf Coast Planning Scheme — Amendment C65.
Warrnambool Planning Scheme — Amendment C79.
Yarra Planning Scheme — Amendment C134.
Subordinate Legislation Act 1994 — Documents under
section 15 in respect of Statutory Rule Nos. 28, 32 and 33.
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A proclamation of the Governor in Council fixing an
operative date in respect of the following act:
Dental Hospital Land Act 2011 — 7 June 2011 (Gazette
No. S177, 7 June 2011).

PRODUCTION OF DOCUMENTS
The Clerk — I have received letters from the
Minister for Energy and Resources regarding smart
meters, dated 8 June; from the Minister for Agriculture
and Food Security regarding the relocation of
VicForests office to Yarra Ranges Shire Council, dated
9 June, with an attachment; and from the Minister for
Innovation, Services and Small Business regarding the
Australian Grand Prix, dated 14 June.
Letters and attachment at pages 100–103.

BUSINESS OF THE HOUSE
General business
Mr LENDERS (Southern Metropolitan) — By
leave, I move:
That precedence be given to the following general business
on Wednesday, 15 June 2011:
(1) notice of motion 118, standing in the name of Mr Tee,
relating to the development of a work plan by the
Environment and Planning Legislation Committee;
(2) notice of motion given this day by Mr Barber relating to
the production of documents relating to the revenue
protection plan prepared under the Metlink services
agreement;
(3) order of the day 11, the second reading of the
Environment Protection Amendment (Beverage
Container Deposit and Recovery Scheme) Bill 2011;
(4) notice of motion given this day by Mr Pakula relating to
the meeting between the Premier’s chief of staff and the
former deputy chief commissioner of police, Ken Jones;
(5) notice of motion 42, standing in the name of
Ms Pennicuik, relating to the duck shooting season;
(6) notice of motion 119, standing in the name of
Ms Mikakos, relating to the Take a Break occasional
child-care program; and
(7) notice of motion 85, standing in the name of Mr Barber,
relating to a review of the Members of Parliament
(Register of Interests) Act 1978.

Motion agreed to.
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World Environment Day: 11th anniversary
Mr TARLAMIS (South Eastern Metropolitan) —
On 5 June World Environment Day celebrated its
11th anniversary, and the theme this year was
‘Forests — nature at your service’, which supports this
year’s United Nations International Year of Forests.
Forests cover one-third of the earth’s land mass and
1.6 billion people depend on forests for their
livelihoods, yet every year 13 million hectares of forest
is destroyed.
World Environment Day is an annual event that
encourages people from all walks of life to come
together to ensure a cleaner, greener and brighter
outlook for future generations. Some activities that took
place in the south-east included the City of Frankston’s
guided walk-and-talk through the Wittenberg bushland
reserve in Frankston, which is one of the last remnants
of grassy woodland in the Frankston area. In the city of
Casey, Greenfleet, in conjunction with Parks Victoria,
hosted an outdoor activity day including tree planting,
children’s activities, bird discovery and a nature walk at
Cardinia Creek parklands in Berwick. The City of
Monash held its annual World Environment Day
awards where winners and nominees were praised for
their commitment to living green.
We should all take steps to do what we can to address
environmental issues every day. I think the United
Nations secretary-general, Ban Ki-moon, summed it up
when he said:
Although individual decisions may seem small in the face of
global threats and trends, when billions of people join forces
in common purpose we can make a tremendous difference.

Rotary Club of Chelsea: annual art show
Mr TARLAMIS — On another matter, recently the
Rotary Club of Chelsea held its annual art show. The
show began 36 years ago and, whilst still serving to
promote local artists, accepts entries from all over
Victoria and interstate. It is organised and run by
volunteers, with the Rotary Club of Chelsea donating
the money raised to local charities. I congratulate the
organisers on yet another successful show.

Heathdale community shed
Hon. W. A. LOVELL (Minister for Housing) —
Last Tuesday I had the pleasure of officially opening
the new Heathdale and neighbours community shed in
Kookaburra Avenue, Werribee. The shed provides a
place for locals to get together. At the opening I was
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joined by my colleagues a member for Western
Metropolitan Region, Andrew Elsbury, and the member
for Tarneit in the other place, Tim Pallas. During our
visit I was pleased to announce the Baillieu government
would commit an extra $110 000 in funding, bringing
the total spent on this wonderful facility to $735 000,
$435 000 of which has come from state government
funding.

than it will put aside for the grand prix. We say
community services should be a top priority. Surely
no-one could argue with that. State and federal
governments must fund the community services sector
so that its mainly female workers will receive equal
pay, which should be their right.

The shed is a great place for people who live in the
Wyndham area to take classes, broaden their skills and
join together to build a true community. For new
Australians and people with low literacy skills, there are
classes to help them with the English language and
literacy. Locals can also take advantage of the metal
room, woodwork room and a tool library.

Mr SCHEFFER (Eastern Victoria) — I also
commend the labour movement on the equal work,
equal pay campaign for fair pay for community sector
workers. Along with thousands of Victorians, Labor
MPs joined the Australian Services Union’s national
day of action rally last Wednesday to raise awareness
and support for this important case, currently before
Fair Work Australia.

I was lucky enough to be given some handmade gifts
during my visit. I would like to thank Len Clancy, who
made me some wooden garden stakes in the shape of
chickens — a great present that will have pride of place
in my garden in Shepparton! Thanks also to Don
Barron, who gave me a personalised key ring and a
wooden doorstopper, which he adorned with a penny
from the year of my birth. These are examples of the
great work being done at the shed, where people can
learn from each other’s expertise in different areas and
come together to build a stronger community.

Australian Services Union: equal pay rally

In May this year Fair Work Australia confirmed that
community sector workers do not receive equal
remuneration for similar work when compared with
state and local government employees. What is very
significant is that Fair Work Australia thinks that
gender has been a factor in this income discrepancy and
that something should be done to redress the inequity.
Right now Fair Work Australia is looking for further
evidence on comparative pay rates to help it develop a
solution and has said it needs better information from
governments.

Australian Services Union: equal pay rally
Ms HARTLAND (Western Metropolitan) — On
8 June I had the honour of watching members of the
Australian Services Union march up Bourke Street for
equal pay to the sound of She Works Hard for the
Money. This is an important issue for me, as I worked
for five years at the Western Region Health Centre and
was an active member of the ASU. The ASU rallied
because it has won the moral and legal argument on the
issue of equal pay, but there is a real chance that it may
not end up with equal pay because governments, state
and federal, continue to refuse to commit to funding to
pay social and community services workers a fair and
decent wage.
Governments, both state and federal, have said this case
will result in cuts to jobs or services, but I think that is
the same as saying that funding community services has
to be a choice between providing services or paying fair
and decent wages to workers. Governments have gotten
away with underfunding the sector for a long time, and
that has meant workers have paid a caring penalty, an
average 25 per cent ‘discount’ on their wages.
The Baillieu government has committed $200 million
over four years for this. It sounds like a lot, but it is less

Twelve months ago the previous Labor government
announced its support for the equal pay case and
committed to factor in any wage increases to the state’s
service agreements with community organisations if
Labor was re-elected. To its credit, the coalition
matched Labor’s support for pay equity for community
sector workers and committed $200 million to
underwriting increased wages in service agreements.
But in March the Baillieu government, having done
some sums, reckoned that the cost would be too steep
and is now sliding away from that commitment.
The Premier must now show leadership and stand by
the commitment he gave to community sector workers
prior to the election. The Premier must roll up his
sleeves and work to find a solution to the budgetary
issues he identified in Victoria’s submission to Fair
Work Australia.

Coptic Christians: Egypt
Mrs KRONBERG (Eastern Metropolitan) — His
Grace Bishop Sureil of the Coptic Orthodox Church
has asked members of Parliament to put the case for the
safety of Coptic Christians in Egypt to the federal
government. A large percentage of the Coptic
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community in Australia is represented in Victoria.
Therefore many members of the community here in
Victoria live in constant fear that their loved ones and
friends are experiencing ongoing persecution in their
homeland. The Coptic Orthodox Church headquarters
are nestled in leafy Donvale, part of Eastern
Metropolitan Region, so I have the opportunity to meet
with His Grace and discuss matters that concern the
Coptic community. According to His Grace, the
persecution is continuing to escalate and ‘has reached
an alarming and unacceptable level’.
The federal government needs to recognise that the
community here in Victoria is concerned and somewhat
nonplussed that a public statement has not yet been
issued condemning the atrocities on the Christian
minority in Egypt. There have been no less than
17 sectarian attacks on Christians in Egypt since the car
bomb killed 24 people in Alexandria on New Year’s
Eve. The news of the so-called Arab spring that
actually started in Egypt is seemingly masking wave
upon wave of violence against Christians. Where is the
federal government when its voice should be added to
the growing list of other countries voicing their
concerns?
For anyone sitting here today and feeling detached from
this issue, it is important to remind Victorians that if
ever Australia were to have its Christian community
reduced to a small percentage of the population,
perhaps the same fate would await us.

Keith Brush
Mr VINEY (Eastern Victoria) — I rise to pay my
respects to and acknowledge the passing of Mr Keith
Brush, who was a continuous member of the Australian
Labor Party for 64 years and was recognised with life
membership of the party. Keith was a returned
serviceman who saw service in the Second World War.
He was a man of principle and service, and I pay my
respects to his wife, Mildred, and his three children,
nine grandchildren and six great-grandchildren.

Homelessness: Wintringham services
Mrs COOTE (Southern Metropolitan) — Last
Friday, together with Georgie Crozier, another member
for Southern Metropolitan Region, I visited
Wintringham in Port Melbourne. This is a place of
happiness and dignity. The concept was developed by
an extraordinary man, Bryan Lipmann, after he had
observed firsthand the health, mental health and
substance abuse of people who had experienced
long-term homelessness. The mission at Wintringham
is to provide dignified, affordable, high-quality housing
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to elderly men and women who are financially
disadvantaged, homeless or at risk of becoming
homeless and be an advocate for elderly homeless men
and women, or those at risk of becoming homeless.
Wintringham Housing Ltd provides accommodation
primarily in one-bedroom, self-contained units for those
from segments 1 to 3 of the public housing waiting list.
Wintringham Housing considers that residents with a
background of homelessness also require housing
support to assist them to maintain tenancies. It provides
services solely to men and women aged 50 years and
over who meet the criteria of the segmented waiting
list. We observed this in action at this wonderful facility
in Port Melbourne. I want to thank Lenny, Len, Joseph
and Mark for making us so welcome in their homes. I
also congratulate Bryan Lipmann for establishing such
a wonderful organisation. I look forward to working
with Bryan Lipmann and Wintringham well into the
future.

National Celtic Festival, Portarlington
Ms TIERNEY (Western Victoria) — Much
enjoyment was had in Portarlington over the weekend.
Many of us had our musical hearts stolen by Eleanor
McEvoy, whilst Solas and Claymore gave strong, tight
and rallying performances. The National Celtic Festival
team outdid itself this year. A strong line-up and record
attendances led to Portarlington bouncing all weekend.
The program appealed to all ages and interests, from
children’s fiddle classes, Irish pipes workshops, local
musical talents, choirs, brass bands and dancing
lessons. The local eateries, clothes shops and
accommodation facilities reported record sales, which
has put a real smile on everyone’s faces, especially as
we brace ourselves for the next few cold months. The
significance of this event cannot be underestimated. It is
a true energiser, energising musical talent and
appreciation, local volunteering and the local economy.
It was a privilege to see it all happen. It is a cohesion
which is remarkable and which produces a world
benchmark for music festivals. The success of this
year’s festival will be difficult to top, but I know we
will all be waiting with great anticipation for next
year’s events. Congratulations to Una McAlinden and
the committee, the performers, the support staff,
volunteers and workers in all the food and service
outlets, the visitors and the Portarlington community for
what I know must be a show-stopping, tourist-stopping
and educational event for years to come in
Portarlington.
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Sir Alexander Peacock
Mr RAMSAY (Western Victoria) — I was
honoured to represent the Premier at the opening of the
exhibition at the Creswick hall last Thursday night,
9 June, commemorating the 150th anniversary of the
birth of Sir Alexander Peacock.
His is a remarkable story of a man born in Creswick
who was a teacher at the local grammar school,
president of the Australian Natives Association in
1885–87 and grand master of the Masonic lodges of
Victoria from 1900 until 1905. He still holds the record
for the longest serving member of the Victorian
Parliament. Born in 1861, he was schooled in Creswick
and worked in a grocery shop. He was a teacher in
Creswick, then he worked in a law firm and entered
Parliament in 1889, representing the electorate of
Clunes and Allandale. He held the seat until his death in
1933 — his parliamentary career was 44 years long.
He was Minister without Office from 1890 until 1892
and Minister of Public Instruction and
Postmaster-General until 1893. There is a parallel with
the ministries held by my great-grandfather, but there
the parallel stopped — Sir Alexander was responsible
for the factories and shops amendment bill that
introduced the Victorian Wages Board in 1895.
Sir Alexander was the Premier three times — in 1901,
1914 and 1924 — and the Speaker of the Legislative
Assembly from 1928 until his death in 1933. Lady
Peacock, at the urging of Robert Menzies, was elected
to her husband’s seat in 1933 and was the first woman
to be elected to the Victorian Parliament.
The PRESIDENT — Time!

Ouyen P–12 College: funding
Ms BROAD (Northern Victoria) — Last Thursday I
was pleased to visit Ouyen P–12 College for an update
on the school building program, the progress on
securing Netbook computers for all students and the
achievements of students in the interschool
cross-country event the previous week.
Although it was encouraging to hear about the school’s
many achievements, it was disheartening to hear how
let down the school is by the decision of the Baillieu
government not to commit funding for stage 2 of the
school building program and restructure. While the
buildings for the year 9–12 students and staff are
powering ahead as a result of funding decisions by the
former Labor government, year P–8 students are stuck
at the former primary school campus in buildings that
are literally being eaten away by white ants, and they
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are facing the prospect of spending scarce funds on
patching over white ants.
The Ouyen school community has acted with great
community spirit to give up a $2 million grant from the
Australian government on the strength of decisions and
undertakings of the former Victorian government to
build a new P–12 school that would provide students
with an even better education, staff and modern
facilities to deliver the new national curriculum in.
Members of the Ouyen P–12 school community have
every right to expect the Baillieu government to honour
the previous government’s decisions and undertakings.
They do not deserve to be told by the Baillieu
government’s Minister for Education that because they
did not rate a mention in the election promises of the
Liberal Party and The Nationals they are not a priority.

Queen’s Birthday honours: South Eastern
Metropolitan Region
Mrs PEULICH (South Eastern) — The Queen’s
Birthday honours for 2011, like those of previous years,
recognise the important contributions of Australians
across the nation in various sectors and for activities
that have enriched our community and nation.
I congratulate those in South Eastern Metropolitan
Region who received honours, and they include:
Constantina Amanatidis of Glen Waverley, for services
to the Greek community; Anne Marie Astin of
Endeavour Hills, for outstanding public service; Jayant
Bapat, from Glen Waverley, who received an Order of
Australia Medal for services to the Hindu community in
Australia and to education; Pamela Helen Darling of
Berwick received an OAM for services to the
community through the Berwick Mechanics Institute
and Free Library; Alan Fairbanks, OAM, from
Cheltenham, for services to netball; Helen Heath,
OAM, from Springvale South, for services to the
community of Dandenong; Adam Rodgers from
Cheltenham, who was awarded a public service medal
for outstanding public service in the development and
implementation of online tools; and John Frederick
Tame, OAM, from Seaford, for services to the
community of Frankston through a range of
organisations.
I have great pleasure in congratulating all those honours
recipients, as well as their families and those who have
supported them and enabled them to be recognised by
the community, no doubt, for many years of selfless
work to the benefit of our community.
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Western Centre for Health Research and
Education
Mr EIDEH (Western Metropolitan) — I recently
had the pleasure of attending the opening of the new,
$51 million research and training centre at Western
Health that benefited from the unwavering support of
the former Brumby Labor government in Victoria and
the commonwealth Labor government. The centre is
the first purpose-built research and training facility for
medicine and the health sciences in Melbourne’s west,
and it will be home to at least 300 students and staff
when it becomes fully operational in a few weeks time.
The building itself will house a number of
state-of-the-art areas, enabling Western Health doctors
and staff to receive the highest standard of training and
to then immediately apply what they learn on behalf of
the community, creating jobs for Victorians. In
addition, research will be undertaken by Victoria
University in the areas of mental health nursing, the
all-new field of e-health nursing, muscle and exercise
science, and exercise rehabilitation.
The Victorian Labor government contributed
$28.6 million to the cost of this much-needed centre.
The federal Labor government added a further
$7 million. Victoria University and the University of
Melbourne each provided $8 million. But as well as
doctors, nurses and a host of other health providers
benefiting from this, the people of Western
Metropolitan Region will gain from better trained
health-care providers and from the immediate services
that will derive from this new facility.

Harold Bould Memorial Award
Mr O’DONOHUE (Eastern Victoria) — I have
previously informed the house of the Harold Bould
Memorial Award, which is an award I have had some
association with. During the Second World War the
39th battalion fought in the Kokoda campaign, and
Mr Harold Bould of Cardinia was killed during battle.
In memory of Harold Bould, the 39th Australian
Infantry Battalion Association established the Harold
Bould Memorial Award. The award gives two students
from the Cardinia shire the unique opportunity to walk
the Kokoda Track while learning about his legacy.
I congratulate the president of the association, Alan
Jameson, on his energy and passion for the Kokoda
veterans and the 39th Australian Infantry Battalion
Association. The two students chosen are able to track
the path of the diggers, nurture their leadership skills
and learn more about a Cardinia resident who made the
ultimate sacrifice. It costs approximately $6000 to
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sponsor each student for the trip, and I thank the
sponsors for their generosity and support. The 2010
Harold Bould Memorial Award winners, Adele
Clydesdale and Mary-ann Murphy, will undertake the
Kokoda Track in July. I wish them the best of luck on
their adventure.
The 39th Australian Infantry Battalion Association is
now conducting a competition for the 2011 award
throughout secondary colleges in the shire of Cardinia.
It is important to acknowledge the history and legacy of
Kokoda and help to ensure that younger generations
understand the sacrifices made by those who fought.

Rail: Fyansford works
Mr KOCH (Western Victoria) — I congratulate the
Baillieu government for removing the unused railway
line that once serviced the old Adelaide Brighton
Cement company at Fyansford near Geelong. These
works include the removal of tracks, sleepers and
ballast and also repairing road pavement at four
redundant level crossings on Douro Street and
Thompson Road in Bell Park and Church Street and
Ballarat Road in Hamlyn Heights.
I was delighted to inspect the works in progress last
week near Hamlyn Park. These works will see the
levelling of the railway easement and remove the
division between the Hamlyn Park Recreational
Reserve and the new Western Heights College campus
on Vines Road. Reinstatement of road kerbing,
footpaths and pedestrian crossings will complete the
works. A total of 4.5 kilometres of track and over
6000 sleepers will be salvaged for use by the historic
Bellarine tourist railway, one of the Bellarine
Peninsula’s premier heritage attractions.
Geelong councillor Eddy Kontelj supported safety
concerns about this unused easement raised by local
residents, and the completion of the works will make
the area safer and more accessible to the local
community while preserving rail heritage. This
$290 000 project is welcomed by the Herne Hill,
Hamlyn Heights, North Geelong and Bell Park
communities, which for over a decade had called on the
previous government to salvage and restore this
corridor. Undertaking these works is another example
of the Baillieu government, especially the Minister for
Public Transport, having the capacity to fix community
concerns in a timely and responsible manner.
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TERRORISM (COMMUNITY
PROTECTION) AMENDMENT BILL 2011
Second reading
Debate resumed from 26 May; motion of
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations).
Hon. M. P. PAKULA (Western Metropolitan) — I
am grateful for the fact that as the lead speaker for the
opposition I have an hour to speak on this bill, and I
should advise the minister at the table that there will
also be an extensive committee stage with regard to the
moving of the review completion date by two years.
However, if I could progress to the bill itself, it is
extremely important that there be effective
counter-terrorism legislation on the statute books. It is
also vitally important that the efforts of a state
government and the efforts of the commonwealth are
aligned in that regard.
There is state counter-terrorism legislation, and the
Victorian government has stated in the second-reading
speech for this bill that it supports a system of national
uniform counter-terrorism legislation, as does the
opposition, just as we supported this when we were in
government. We have seen the importance of such
legislation through the occurrence of various terrorism
events that have affected not just Australians but
Victorians very directly. This occurred in particular
during the Bali bombings, but we also know that
Australians were caught up in the terrorist acts that
brought down the World Trade Centre and that
Australians have been caught up in other terrorist
attacks in various places around the world.
It is also important that antiterrorism laws be subject to
safeguard and review. Antiterrorism laws by their
nature provide strong powers to police and to
governments. In dealing with terrorism such laws are
necessarily strong, and governments and police forces
could not effectively do their job in countering terrorist
sentiment or planned terrorist action without strong
laws. However, having said that, it is important that
there be proper safeguards and proper review. That is
why COAG (Council of Australian Governments)
committed to having the uniform national
counter-terrorism legislative regime reviewed, and this
is why the Victorian legislation contains a provision
which requires our state and this government to conduct
a review. However, there is no point in having our
review take place or be concluded prior to the
commonwealth being equally ready for that to occur.
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It would be the greatest folly for the Victorian
government to review and then presumably amend our
antiterrorism legislation in advance of the COAG
review being concluded. It is a fact that the COAG
process has been delayed and that the COAG review
date has been extended to 30 June 2013. I do
understand that this is in part because of the decision by
the commonwealth to create the position of
independent national security legislation monitor, a
position that was filled by Mr Bret Walker, SC, in April
of this year. As a consequence of this the COAG
review process has been delayed, and it is that delay
which necessitates this bill and the amendment to our
legislation. It is important to note — and I am pleased
the minister noted this in his second-reading speech —
that Victoria was ready for the COAG review process
to commence in December 2010, had the
commonwealth been ready to do that. It is good that not
just Victoria but also other jurisdictions had their
houses in order commensurate with the importance of
the uniform national counter-terrorism legislative
regime.
In the second-reading speech for this bill the minister
went through details of the COAG review process:
what it will review and what parts of the Victorian
regime will be considered. I do not propose to go over
that ground because the opposition will be supporting
this bill. It is only sensible that the time line for the
review framework in Victoria matches the time line for
the commonwealth review framework. These things,
like many things, are better done properly than
necessarily done swiftly. If it can be done well and
swiftly, that is even better. In this particular
circumstance what is important is that the processes of
the commonwealth and the processes of Victoria align,
and at its heart this bill has the aim of doing just that. I
also indicate to the house that it is unlikely that we will
require this matter to be taken into a committee stage.
Ms PENNICUIK (Southern Metropolitan) — The
Terrorism (Community Protection) Amendment Bill
2011 before us today is a very simple bill in that it
extends the time allowed for the review of the
Terrorism (Community Protection) Act 2003. It will
provide for a review of the operation of that act to be
undertaken and completed by 30 June 2013 rather than
by 30 June this year, which is in a couple of weeks
time. I presume that is why the bill is before us right
now.
It has not been easy to get much information about
what is going on with the Council of Australian
Governments process. There is not much on the COAG
website in terms of its intentions with regard to
terrorism-type legislation around the country. I am
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hoping that whoever speaks on this bill for the
government will outline, adding a bit more detail than I
have been able to find, whether the commonwealth
government’s independent national security legislation
monitor, Bret Walker, SC, will be reviewing the
commonwealth legislation and/or the states’ legislation
and how they work together. It is not clear whether that
is going to happen.
I would also be very interested to know if the
government is aware of the methodology to be
undertaken there, because the community is very
interested in this particular issue and in this legislation,
which was controversial at the time it was introduced
and remains so. For example — and this happened
before the Greens were in this Parliament — parts 2A
and 3A of the Terrorism (Community Protection)
(Amendment) Act 2006 titled ‘Preventative detention
orders’ and ‘Special police powers’ respectively, were
inserted into the principal act. Detention powers
whereby people can be detained without being able to
speak to their families or let them know where they are
have created a lot of concern in the community, and the
implementation of these powers has been brought into
question in one or two cases. The same applies to the
special police powers provision.
The way this review is going to be carried out, whether
it is going to be public and whether the public will be
able to make submissions are very important matters.
The Greens were able to have a briefing with a
ministerial adviser from the Attorney-General’s
department on two other bills — the Justice Legislation
Amendment (Infringements Offences) Bill 2011 and
the Equal Opportunity Amendment Bill 2011. We
flagged that we also wanted to ask some questions
about this bill but were not able to get any answers.
There is not a lot of information forthcoming about this
bill. Mr Pakula mentioned that it would be good if the
review was swift. The most important thing is that the
review is comprehensive and takes into account all the
concerns the community has about this type of
legislation across the country.
Last September the Parliament of New South Wales
passed a similar bill, the Crimes Amendment
(Terrorism) Bill 2010, to extend the review time under
its legislation. It extended it to 13 September 2013
rather than 30 June 2013. If the object is to have
consistent dates for when the reviews will be complete,
and if we are looking for harmonisation of dates, we are
off to a good start when the first two bills enacted in
state parliaments under this COAG agreement have
different dates attached to them.

Tuesday, 14 June 2011

Having said that and having raised our concerns about
some of the provisions contained in these acts across
the country and in the commonwealth act, note the
Greens will not oppose the extension of the review.
Ms CROZIER (Southern Metropolitan) — I am
pleased to rise to speak on this bill. I thank those
opposite for their support and take on notice
Ms Pennicuik’s question about the commonwealth
powers. My contribution will not be terribly long either,
but I want to make a number of points on Australia’s
and especially Victoria’s position.
Since 2001 more than 100 Australians have been killed
in terrorist attacks overseas. As we know, 11 September
2001 changed the world forever. Terrorism and fighting
terrorism has become a major focus for our government
and indeed many governments, particularly western
governments, right across the globe.
Following those devastating attacks in September 2001,
Australia, along with other coalition forces, committed
to an operation against terrorism in Afghanistan. We
have heard much of the sacrifices of our men and
women who are serving in places such as Afghanistan,
including in recent weeks the sacrifices of those brave
men, particularly the Victorians, who have lost their
lives. A total of 27 Australians have sacrificed their
lives for our freedom, which they were fighting for.
Sadly, of the 2996 people who were killed in the 9/11
terrorist attacks, 10 were Australian citizens. Who will
forget the images of those two hijacked aeroplanes
flying into the twin towers of the World Trade Centre
and of the other two hijacked planes which crashed, one
into the Pentagon and the other into a field in
Pennsylvania? They are images that are etched in my
mind. As I saw this attack live on television, as many
others did, and watched what was happening, I was
numbed to the core. It was real-life television and not
some horror movie. It came to the fore when I heard of
friends who were caught up in those dramatic events.
They had offices next door to the World Trade Centre.
They witnessed the horrific events of that day and had
to flee that attack, going through dust and rubble, and
they were caught up, sometimes for hours, getting back
to their homes. There are many devastating stories that
we now have heard. One can only imagine the thoughts
of the people who were trapped in those towers at that
time and those of their families.
Just a year later, in October 2002, there was the terrorist
attack in Kuta on the Indonesian island of Bali, when
202 people lost their lives — 88 Australian citizens, of
whom 22 were Victorians. The list goes on. In October
2005 another four Australian citizens died in a
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subsequent attack in Bali. In the London underground
bombings there were 56 deaths, one of which was that
of an Australian citizen, a fellow Victorian. In 2008
64 people died in Mumbai, and 3 of them were
Australian.
These are devastating and real statistics which do not
include the thousands of people who have been maimed
through acts of terrorism. Since the devastating attacks
of 2001, our governments have reacted so as to protect
Australians from large-scale terrorist attacks. Let us not
forget, however, that prior to 9/11 terrorist attacks had
occurred on Australian soil. I refer to the 1972 bombing
of the Yugoslav general trade agency in Sydney, the
1978 bombing of the Hilton hotel in Sydney during a
regional Commonwealth Heads of Government
Meeting, the assassination in 1980 of the Turkish
consul general in Sydney, the 1982 bombing of the
Israeli consulate in Sydney and the 1986 bombing of
the Turkish consulate here in Melbourne. These were
all acts of terrorism in one form or another, even though
they were not of the scale of those we witnessed in
September 2001 and in 2002 with the Bali bombing.
The need for our governments to be increasingly
vigilant in protecting Australians from terrorism
continues. The Baillieu government is strongly
committed, as are other governments right across the
country, including the federal government, to fighting
terrorism.
As outlined by Mr Pakula and Ms Pennicuik, the
Terrorism (Community Protection) Amendment Bill
2011 is a straightforward measure. Its purpose is to
amend the Terrorism (Community Protection) Act 2003
to provide for a review of the operation of the act to be
undertaken and completed by 30 June 2013. All
Australian governments have agreed that a
strengthening of Australian counter-terrorism
legislation be undertaken, and in September 2005 the
Council of Australian Governments agreed to do so.
The uniform scheme will ensure that there are no gaps
in state, territory or commonwealth counter-terrorism
legislation, which is a very important point. As part of
the agreed reforms, COAG agreed to a review of
national counter-terrorism legislation to strengthen the
legislative scheme in 5 years time and to set a sunset
date for the legislation in 10 years time.
The COAG review will consider key features of the
Terrorism (Community Protection) Act 2003, and some
of those were referred to by Ms Pennicuik. Part 2A
provides for preventative detention orders, allowing the
detention of a person without charge for a maximum of
14 days where necessary to prevent a terrorist act or to
preserve evidence of a terrorist act. Part 3A provides
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special police powers in certain circumstances,
including powers to demand identification, stop and
search persons and vehicles, direct persons to leave or
remain in a specified area, seize items and cordon off
areas. These parts were included as a result of the
COAG agreement that will further strengthen
Australia’s counter-terrorism legislation.
These are significant powers to be exercised in
counter-terrorism activity. They are all consistent and
necessary initiatives that both our federal and state
counterparts require for strengthened and improved
counter-terrorism legislation and to do what needs to be
done to preserve that. However, when strong powers
are extended to both police and governments, they must
be subject to safeguards and review processes, which is
what the review will entail.
It is imperative that Victoria and Australia have a strong
and firm stance in relation to terrorist activity, as I have
outlined. The commonwealth has confirmed that the
COAG review will be undertaken by 31 December
2012. This is an important bill. It is part of the national
framework, and it will ensure that the state and
commonwealth reviews will be undertaken in tandem,
that there are continual reporting processes and that the
Terrorism (Community Protection) Act 2003 will
receive a thorough and considered review that will in
no way threaten or contradict the vital COAG process.
I again thank members opposite for supporting the bill,
and I commend the bill to the house.
Motion agreed to.
Read second time.
Third reading
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — By leave, I
move:
That the bill be now read a third time.

I thank those members who raised some important
issues. Ms Pennicuik raised some issues. I will
endeavour through the department to get the name of
exactly who is undertaking the review, because it is not
clear. It appears that the independent national security
legislation monitor will sit on the review committee,
but I will get further and better particulars for
Ms Pennicuik on what she raised in the second-reading
debate.
Motion agreed to.
Read third time.

JUSTICE LEGISLATION AMENDMENT (INFRINGEMENT OFFENCES) BILL 2011
1824

COUNCIL

JUSTICE LEGISLATION AMENDMENT
(INFRINGEMENT OFFENCES) BILL 2011
Second reading
Debate resumed from 2 June; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. M. P. PAKULA (Western Metropolitan) — I
rise to indicate that the opposition will not be opposing
this bill. In doing so I indicate also that in discussions
held prior to the commencement of this debate it has
been indicated that amendments will be moved by both
the government and Ms Pennicuik. The opposition will
consider its position on those amendments when they
are dealt with subsequent to the vote on the second
reading.
The bill provides for the ongoing use of infringement
notices, otherwise known as on-the-spot fines, for a
number of a summary offences that have been the
subject of a three-year trial and evaluation. Without this
legislation the power to issue those infringement
notices will sunset on 30 June, so the primary purpose
of this bill is to remove the sunset clauses for the
majority of those offences which were included in the
infringements trial.
The opposition is pleased that the bill represents a
continuation of the work done by the previous Labor
government to streamline the administration of justice
in Victoria. In November 2005 we, as a government,
were proud to introduce the Infringements Act 2005,
which dealt with minor breaches of state and local laws.
That legislation created an overarching statutory regime
to help govern the issue, the review and the
enforcement of infringement notices. That act and the
ministerial guidelines that came with it combined to
prescribe the steps that are involved in the issuing of a
notice, the options available to any person who receives
such a notice and what the consequences are as a result
of the failure or the refusal to pay the appropriate fine
when a notice is issued.
There are more than 120 enforcement agencies in
Victoria which are authorised to issue infringement
notices. In 2009–10 there were something like
4.65 million infringement notices issued throughout
Victoria. It is appropriate to point out by way of further
background that traffic-related offences — and they
include fines involving speeding, red-light cameras,
using a mobile phone while driving, parking, excessive
speed, drink-driving and driving under the influence of
drugs — clearly comprise the greatest proportion of
those infringement notices. Since 2006–07 they have
consistently made up something like 90 per cent of all
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infringement notices issued. Traffic-related
infringement notices are issued on the spot by members
of Victoria Police and by officers who are authorised by
local councils to issue notices. Notices are also issued
by the traffic camera office and by other agencies.
As a consequence of what was perceived to be the
generally successful application of the infringement
regime, back in 2007 the Department of Justice released
a discussion paper which canvassed proposals for the
further development of the infringement system. There
is no secret and no mystery as to why the extension of
the infringement system is attractive to Victoria Police
and to government more generally. It is a process which
helps to reduce the strain on the court system by
reducing the time that Victoria Police officers in
particular need to spend in dealing with what are in the
main mundane matters that take up a lot of their time
and energy and, by extension, the time of the courts.
Three years ago, however, it was important that some
of those more complex offences be implemented as
infringement notices on a trial basis rather than on a
permanent basis. As a consequence of the desire of
government to evaluate whether the infringement notice
regime could be extended into other areas of law
enforcement, the Infringements and Other Acts
Amendment Bill 2009 was passed by the Parliament,
and that created the framework to conduct exactly that
kind of trial for certain road safety, minor property and
disorderly conduct offences.
It is important to note, given some of the commentary
in the last week or two, that these offences had been in
place for many years. What was new three years ago
was that a number of those offences could be dealt with
via an on-the-spot fine or infringement notice rather
than through the previous regime, which involved both
the informing officer and the accused, if you like,
having to go through a court process.
The offences that were selected for that trial were
offences that represented a range of different
behaviours, such as offensive behaviour; indecent
language; the consumption, supply or possession of
liquor on unlicensed premises; failure by a drunk,
quarrelsome — there is that word again — or violent
person to leave licensed premises when requested;
committing or allowing the unauthorised consumption
of liquor on a party bus; wilful damage of up to $500;
and shop theft where the goods were valued at no more
than $600.
That trial also included the offence of careless driving,
but that change did not require legislative action. It
could be achieved by amendment to the Road Safety
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(General) Regulations 2009. Under that trial adults
were to be liable for traffic infringement notices if they
were detected committing a careless driving offence,
but L-platers and P-platers would continue to receive a
charge and summons if they were detected driving in a
careless way. It would be useful if the lead speaker for
the government could provide an update to the
Parliament on that particular matter, because the
second-reading speech of the Attorney-General did not
make any reference to the careless driving offence trial.
If the lead speaker for the government could provide
some information on that, it would assist the house in
its deliberations.
It is also important to note that the trial was confined to
matters which involve adults, and if one of the trial
offences was committed by a person aged under
18 years, then that would continue to proceed by charge
and summons. It is instructive for the house to note the
different approach adopted for offences by minors to
that for offences committed by adults. I suspect that that
particular distinction will find expression by way of
further debate both in this place and the other place on
other pieces of legislation the government has
foreshadowed will come before the Parliament later this
year, in particular the debate that is undoubtedly going
to occur with regard to statutory minimum or
mandatory sentences.
The document entitled Attorney-General’s Annual
Report on the Infringements System 2008–09 indicated
that the trial would be subject to ongoing review and
evaluation, as was appropriate given that this regime
was an entirely new regime for offences that came
within the purview of the infringement notices system
for the first time. The purpose of that evaluation was to
examine the fairness, effectiveness and appropriateness
of the enforcement of all those offences via an
infringement notice, and the review itself was designed
to take into account not only the impact on Victoria
Police, the court system and the Department of Justice
but also importantly any impact it might have on
vulnerable members of the community.
We are advised that that evaluation has recently been
completed. We can assume, because we have been told
this, that the evaluation has shown that the trial has in
the large part been successful, but the evaluation has
not been released publicly. The opposition has sought a
copy of the details of the evaluation. The government
has declined to provide the opposition with a copy. I
know Ms Pennicuik can speak for herself, but I believe
the government has also declined to provide the Greens
with a copy. I must say it is a matter of profound
disappointment to the opposition that a government
which was elected with the mantra of being open,
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transparent and accountable refuses to provide a copy
of the evaluation to other members of this Parliament. I
would be delighted if the government’s lead speaker
were to indicate that the government will now provide a
copy of the evaluation. In the event that the government
continues to refuse to provide a copy of the evaluation,
at the very least it would be a courtesy to the house if
the government could explain why it is refusing to
provide it, because there is no doubt that a copy of the
evaluation would assist members of this place in their
deliberations on the bill.
I do not say that in any way to resile from the
opposition’s commitment not to oppose the bill. The
opposition has indicated that it is not going to oppose
the bill. We will not oppose the bill, because when in
government, we obviously believed the infringement
notice process was appropriate. We continue to believe
it, and we at least have the government’s contention
that the evaluation has shown the process was
successful. Taking into account all those circumstances,
we do not understand why the government is unwilling
to provide a copy of the evaluation, and perhaps
government members can expand upon that in their
contributions during this second-reading debate.
The Attorney-General’s second-reading speech notes
that the evaluation of the trial has indicated a reduction
in the volume of cases going to hearing at the
Magistrates Court. It also indicates that the diversion
program in relation to those offences has had pressure
relieved from it as a consequence of the infringement
notice regime. The second-reading speech also states
that Victoria Police has reported that the trial has freed
up police resources and, as a consequence, enhanced
the ability of Victoria Police to address antisocial
behaviour in a timely and effective manner. They are
positive outcomes. Again in those circumstances one
would think that the government would be happy to
release the evaluation if indeed the outcome of it is as
stated by the Attorney-General in his second-reading
speech.
It is the opposition’s understanding that as a result of
the evaluation the offences of shop theft and wilful
damage will be trialled for an extra 12 months. That is
ostensibly to allow further consideration of the impact
of those offences being infringeable offences. Two
clauses in the bill repeal the trial provisions for the
offences of shop theft and wilful damage from 1 July
2012 unless further legislation is introduced to allow
them to continue as infringeable offences. Further
legislation will need to be brought before the house
prior to 30 June 2012 in order for the infringement
regime in regard to those two offences to continue;
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otherwise they will revert to offences that are dealt with
by charge and summons.
Obviously the opposition will seek an update on that
matter closer to the time. We agree that the complex
nature of those two offences warrants further evidence
to understand the patterns of offending and the
consequences of issuing infringement notices in regard
to them. The rest of the trialled offences will no longer
be subject to the 30 June 2011 sunset provision. As I
have indicated, we will consider the amendments put
forward by the Greens and by the government
subsequent to the vote on the second-reading stage.
Despite the concern of some that the infringement
regime means that a person’s guilt or innocence is not
being determined by an independent court or tribunal, it
is important to continue to note and place on the record
that the rights of a person to elect to have the matter
heard and determined by a magistrate in open court are
preserved, and they should always be preserved. I will
be charitable enough to suggest that it would be the
intention of the government that those rights will
always be preserved. In those circumstances the right to
a fair trial, in the opposition’s view, is not being
impeached, provided that at all times the offender is
aware of his or her right to take the matter to court if
that is their desire and choice.
Finally an important part of the Infringements Act 2006
is the provision for consideration of special
circumstances so that people who are generally
vulnerable are not caught up by the infringement
system. That category covers people with intellectual
disabilities, other disorders, mental health conditions or
serious addictions and people who are homeless. We
note that this bill does not in any way impact on that
provision, and we place on the record our hope that the
government never seeks to repeal that part of the
Infringements Act 2006. In summary, the opposition
will not oppose the bill, and we await with interest
debate on the amendments in the committee stage.
Ms PENNICUIK (Southern Metropolitan) — I
move:
That the debate be adjourned for one week.

The reason for this motion is that a trial was put in
place three years ago to trial certain offences in the
infringement system. The bill before us aims to remove
the trial aspect from the majority of those offences and
make them permanently subject to the infringement
system and to extend for 12 months two particular
offences regarding shop theft under $600 and wilful
damage under $500.
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At the time that the Infringements and Other Acts
Amendment Bill 2007 was debated in 2008 concerns
were raised with every member of Parliament by the
Law Institute of Victoria and also by the Federation of
Community Legal Centres Victoria as to the impact that
the extension of some of these offences — indecent
language, offensive behaviour, a quarrelsome or drunk
person refusing to leave a licensed premises et cetera —
would have on disadvantaged people. We were very
keen that the government put in place a system of
monitoring and evaluation. I will go to the
second-reading speech of the Attorney-General at the
time, the member for Niddrie in the other place, who
said:
Monitoring and evaluation is a key element of the trial
expansion both in relation to offences already being trialled
and the offences proposed for infringement in this
submission. The operation of the trial will be subject to
ongoing monitoring and will be evaluated after the first
12 months. The evaluation will examine, amongst other
things, the impact of the use of infringement notices on
resource implications, case length and case flow, the impact
of the trial on vulnerable defendants and the effect, if any, on
sentencing outcomes of trial offence matters that are
determined by the court. Stakeholders will be involved in
establishing the criteria for the evaluation.

In my speech at the time I said that monitoring would
look at the impact of infringement notices on those
things I mentioned before, including:
… vulnerable defendants, which is an area of concern to us;
and the effects, if any, on sentencing outcomes of this trial for
offence matters that are determined by the court.

I then said:
We have asked how the bill is going to deal with
disadvantaged members of the community — that is, people
who are homeless or people who may have an intellectual
disability or drug abuse problem — who are issued with an
infringement notice. We have been assured that the
infringements standing advisory committee will be looking at
all of these things during the monitoring and evaluation. From
the Greens’ point of view these are the most important things
for that group to be looking at —

not whether it was reducing police time or unclogging
the courts but whether it was fair and just that the
infringement system be extended to those offences —
because our legal system should be concerning itself with
justice for vulnerable members of the community and not just
with whether this is going to free up time in the courts, make
jobs easier for police or make any other administrative
improvement. Whether this infringement regime will have
detrimental effects on the most vulnerable people in the
community needs to be where the focus of this evaluation and
monitoring of the infringement trial should be …

As Mr Pakula said in his contribution, the opposition
has asked the government for a copy of the evaluation
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report. I have asked for a copy of the evaluation report.
That report was meant to be a public document. It was
meant to be public monitoring and evaluation carried
out by the Department of Justice.
When we attended the briefing by the
Attorney-General’s department on 8 June we were told
that it was a policy decision as to which offences will
become permanent and the trial of which will be
extended for 12 months. I noted then that when the
original trial infringements bill was passed in 2008 it
was on the assurance that the trial would be publicly
evaluated and publicly available. We were also told that
the evaluation of the trial is a cabinet document that is
not in a publicly releasable form. I find that quite
amazing given that when this was put in place three
years ago there was an advisory committee set up and
an evaluation and monitoring program put in place
ostensibly by the Department of Justice, which I would
not assume would lead to a cabinet-in-confidence
document. The evaluation was undertaken in
conjunction with that steering committee, as I
understand it, with representation from the Magistrates
Court, Victoria Police, the community legal sector and
others. However, we noted in our briefing that the
community legal sector has not seen the data and has
made only general submissions.
The ACTING PRESIDENT (Mr Tarlamis) —
Time!
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I was just
getting some advice from advisers. I understand
Ms Pennicuik’s move to adjourn the debate. However,
it is fair to say that this bill was second read on 2 June
and has been on the notice paper since then. I am led to
believe that the issue Ms Pennicuik raised is a trial that
has been in place since 2008 and has had a continuation
until early 2011.
The advice I have is that the trial was monitored by the
Department of Justice with the support of the steering
committee, comprised of representatives from the
Magistrates Court, the infringements court and Victoria
Police, with data sourced from the Victorian
infringement management database, the law
enforcement assistance program, courts and the
Sentencing Advisory Council. The steering committee
reported to the infringements standing advisory
committee, a body convened by the Department of
Justice whose role is to provide government with
advice on the operation of the infringement system.
The committee consists of representatives from
Victoria Police, the Federation of Community Legal
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Centres, the Public Interest Law Clearing House,
Youthlaw, the Magistrates Court, the Children’s Court,
VicRoads, the Municipal Association of Victoria, the
Department of Transport and the Department of
Planning and Community Development. I am led to
believe the committee also consulted directly with
community sector representatives, including the
Federation of Community Legal Centres, the Public
Interest Law Clearing House, the Financial and
Consumer Rights Council, and Youthlaw.
My understanding is that the evaluation results are
lengthy and administrative in nature and for that reason
will not be made public. The results were outlined to
members of the infringements standing advisory
committee. On that basis I think it is fair to say we will
not be supporting the proposed adjournment of the
debate.
Hon. M. P. PAKULA (Western Metropolitan) — I
must say I find the minister’s explanation curious —
that is, that the evaluation will not be released because
it is lengthy. I have never understood length to be an
appropriate rationale for refusing to release an
evaluation, and it appears that this supposedly open,
transparent and accountable government continues to
find new rationales for keeping information secret.
Were Ms Pennicuik’s motion to necessitate this bill
being debated again on the next sitting Thursday, then
the opposition would not support it because we are
mindful of the fact that it needs to be passed in time to
receive the royal assent by 30 June. But the effect of
Ms Pennicuik’s motion is that this bill could be further
debated on the next sitting Tuesday, which is 28 June,
could be passed on that day and could receive royal
assent in time for 30 June. Given that adjournment for
one week would effectively allow the government to
reconsider its decision not to release the evaluation —
of course we would always be hopeful the government
would reconsider its decision on matters such this — in
those circumstances the opposition will support
Ms Pennicuik’s motion.
Ms PENNICUIK (Southern Metropolitan) — Just
briefly in reply, I would like to thank Mr Pakula for
supporting my motion to adjourn the debate for one
week. I think it is very important to have access to the
evaluation when we are going to set into law this
system of infringements which does have particular
effects on vulnerable members of the community. That
was expressed at the time the trial was put forward.
Everybody was assured that that would be an open and
public process and that we would have access to the
evaluation.
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I cannot understand why the government will not
release the report. I can assure the minister I can cope
with a lengthy document and even an administrative
document. However, the department could also produce
another report — a report on the report, if you will —
turning the data into a written report that everybody
could have access to and so understand what has been
the effect of this trial on those groups of people, who
everybody agreed at the time the trial was put in place
could be adversely affected.
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Noes, 19
Atkinson, Mr
Coote, Mrs (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P. (Teller)
Elsbury, Mr
Finn, Mr
Guy, Mr
Koch, Mr

Kronberg, Mrs
Lovell, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Petrovich, Mrs
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr

Pairs
The minister mentioned that certain community legal
groups — the Federation of Community Legal Centres,
Youthlaw, the Public Interest Law Clearing House and
others — were involved in the steering committee. That
is true, but what they have told us is they have not
actually seen the data, lengthy and administrative as it
may be. If those groups that are members of the
steering committee have fed back to us the information
that they have not seen the data and are not able to
evaluate it, how are we meant to evaluate it? My point
is how are we meant to be assured about supporting the
measures put forward in this bill to extend the trial for
some offences but basically to make those permanent
infringements for other offences? On what basis can we
make that decision?
The second-reading speech of the Attorney-General just
says he is convinced that it is okay based on his reading
of the evaluation. We should all be able to read the
evaluation; it should not be just the Attorney-General
who reads the evaluation, or that only Victoria Police
read the evaluation and know what is in it. Everybody
on the steering committee should have had access to the
data, and the people of Victoria, via members of
Parliament or the Department of Justice releasing the
report, should be able to evaluate it and then make an
informed decision on this bill. I feel I am not in a
position to make a fully informed decision on this bill
because I have not been provided with the information
that went with the trial in the first place. We were
meant to be provided with that information. Again I
thank Mr Pakula for his support of my motion.
Committee divided on Ms Pennicuik’s motion:
Ayes, 17
Barber, Mr
Broad, Ms
Eideh, Mr
Hartland, Ms (Teller)
Jennings, Mr
Leane, Mr
Lenders, Mr
Mikakos, Ms
Pakula, Mr

Pennicuik, Ms
Pulford, Ms
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr (Teller)
Tierney, Ms
Viney, Mr

Darveniza, Ms
Elasmar, Mr

Hall, Mr
Drum, Mr

Motion negatived.
Ms PENNICUIK (Southern Metropolitan) — The
Justice Legislation Amendment (Infringement
Offences) Bill 2011 we are debating today extends the
sunset period for certain infringement offences and
does not extend it for others, so that under this bill
infringement notices will permanently be able to be
issued for the following current trial offences: indecent
language, under the Summary Offences Act 1966,
section 17(1)(c); offensive behaviour, under the
Summary Offences Act 1966, section 17(1)(d);
consume, supply or possess liquor on unlicensed
premises or permit the consumption, supply or
possession, under the Liquor Control Reform Act 1998,
various subsections of section 113 — I note that the
penalty there is quite high, at 50 penalty units; the party
bus operator permits liquor to be consumed on board
without licence or permit, under the Liquor Control
Reform Act 1998, section 133A; and failure by a drunk,
quarrelsome or violent person to leave a licensed
premises when requested to do so, under the Liquor
Control Reform Act 1998, section 114(2) — a high
penalty of 20 penalty units.
The offensive behaviour and indecent language
offences have gained the most public attention, and I
think there has been misunderstanding in some sections
of the community about these offences being new
offences when in fact they have been in the Summary
Offences Act 1966 for quite some time. Prior to 2008
these offences were dealt with by a court, but under the
infringements trial they can be dealt with by way of an
infringement.
The bill also extends the trial for a further 12 months
for the following current offences: shop theft of goods
valued at up to $600, under the Crimes Act 1958, and
wilful damage of property valued at less than $500,
under the Summary Offences Act 1966.
We on this side of the house are unable to get hold of
the evaluation data and the evaluation report, which I
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mentioned in my motion to adjourn the debate for one
week. I do not know why the government will not
release that report, because if it fully supports what it is
doing with this bill, it should release the report. I can
only assume the government is not releasing the report
because some aspects of it do not support what the
government is doing. We have been told that it is
mainly a policy decision, rather than a decision based
on evidence, that has meant that some offences are
being continued under the trial and some are being
made permanently subject to the infringement
provisions.
Under the trial the numbers of offences reported by the
Attorney-General were offensive behaviour, 4697,
which is 55 per cent of the total; indecent language,
793, which is 9 per cent of the total; consuming liquor
on an unlicensed premises, 22, which is less than 1 per
cent of the total; failure of a drunk, quarrelsome or
violent person to leave a licensed premises, 2 per cent;
wilful damage, 5 per cent; and shop theft,
2438 infringement notices issued, which is 28 per cent
of the total. This means that 64 per cent of the fines
under the trial were for offensive behaviour or indecent
language. Considering how subjective these offences
are and how little information we have been given, I
have prepared some amendments to extend these two
offences for 12 months. This would amend the bill so
that there would be four rather than two offences that
would continue under a trial for another 12 months.
There is some discrepancy between the government’s
figures, which give a total of 8577 infringement notices
issued, and the Attorney-General’s report of 2009–10,
which mentioned 13 031 infringement notices; there
were 8416 in 2008–09. I am wondering if the
discrepancy of 4454 fines missing from the data in
2009–10 could be for the careless driving offence,
which was under the trial but does not need a legislative
change to continue. Perhaps the government could go
to the discrepancy in the figures in its response.
With regard to the offences of indecent language and
offensive behaviour under the Summary Offences Act
1966, it is worth reading out those offences in the act.
When the trial was first put in place in 2008 the
Attorney-General at the time, Mr Hulls, mentioned that
he had been on a crusade to modernise the law. I agree
that the previous government did do a lot of
modernising of the law and modernising of its
language. But these offences must be ones that slipped
through the net, because section 17 of the Summary
Offences Act 1966 says:
Obscene, indecent, threatening language and behaviour etc. in
public
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(1) Any person who in or near a public place or within the
view or hearing of any person being or passing therein
or thereon —

I would have thought ‘thereins’ and ‘thereons’ were
being expunged from the law —
(a) sings an obscene song or ballad …

I find it interesting that according to section 17(1)(a) it
is an offence under the law to sing an obscene song or a
ballad. I am sure members could think of obscene
songs, but I have really struggled to think of an obscene
ballad. Ballads are really love stories, are they not? If
anyone can think of an obscene ballad — —
Mrs Petrovich — You don’t listen to much Sex
Pistols stuff then?
Ms PENNICUIK — Are they ballads though?
Would they be described as ballads?
Section 17(1) continues:
(b) writes or draws exhibits or displays an indecent or
obscene word figure or representation;

It does not say where it has to be written, just so long as
it is within the view or hearing of any person in a public
place. One of the offences that is going to be made
permanently subject to the infringement notice regime
is the offence under section 17(1)(c):
uses profane indecent or obscene language or threatening
abusive or insulting words;

That particular part of the act is quite interesting
because it talks about indecent or profane language and
also threatening language. Even though they are
contained in the one section, section 17(1)(c), they are
quite different behaviours. Using profane language
could be not hurtful to anyone, but threatening someone
could be hurtful. It is curious that those two behaviours
are contained within the same subsection. The same
goes for section 17(1)(d), which is:
behaves in a riotous indecent offensive or insulting manner …

Again, an insulting manner is not quite the same as a
riotous manner. It is curious that these particular
offences are grouped together when in fact their impact
would be quite different.
My amendment, which I am happy to have circulated,
to the Justice Legislation Amendment (Infringement
Offences) Bill 2011 would provide for the extension of
the trial for 12 months for the offences contained in
section 17(1)(c), regarding using ‘profane indecent or
obscene language or threatening abusive or insulting
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words’, and section 17(1)(d), regarding behaving ‘in a
riotous indecent offensive or insulting manner’.

of ‘profane’ language with ‘threatening’ language is
appropriate.

Greens amendments circulated by Ms PENNICUIK
(Southern Metropolitan) pursuant to standing
orders.

There is also the issue of what constitutes behaving or
speaking in an insulting manner. Such an assessment is
very subjective; the behaviour and language of one
person may be insulting to another person who is
watching and/or listening but not to a third person.
There is yet another issue around whether such
behaviour and language should be grouped with riotous
behaviour. This legislation has caused me to look at
section 17 of the Summary Offences Act. I think we
need to examine the act and determine whether in terms
of community standards it is appropriate any more,
certainly the way it is written at the moment.

Ms PENNICUIK — We have no idea what impact
the use of infringement notices for those offences has
had on vulnerable sections of the community because
we have not been able to see the evaluation report, but
we certainly have concerns. Infringement notices for
those offences can be issued by a police officer, and
those offences by their very nature are quite subjective.
One person’s view of what is profane, indecent or
obscene may not be the view of another person.
Certain vulnerable members of the community — such
as those who have a mental impairment or an acquired
brain injury, those who are under the influence of a
substance or who are homeless — could be left wide
open to being issued with infringement notices for these
particular offences and also of being in a position where
they are unable to know their rights in terms of
challenging the notice in the Magistrates Court or
challenging it with a police review, which is allowed
under the act.
Another group of people we are very concerned about
in terms of infringement notices is those who are unable
to pay the fine because of their financial circumstances.
People who are in financially disadvantaged
circumstances can be issued with infringement notices,
be unable to pay the infringement notices and get
themselves into a vicious circle. The effect on
vulnerable people of issuing infringement notices for
these offences has not been evaluated or at least it
certainly has not been made public, and it concerns us,
not to mention the valid concern that members of the
public have raised regarding whether swearing in public
should be an offence at all. Some people use certain
profanities as adjectives; I am sure that everyone in the
chamber would know people who pepper their
conversation with what other people might call
profanities that are used as robust adjectives. The
Greens certainly wish that such use of profanities
would not be subject to the issuing of infringement
notices.
There are two reasons I would like these two offences
continued in the trial: so there can be a proper
evaluation of the effect of the offences on vulnerable
people; and so the government can examine section 17
of the Summary Offences Act and assess whether it is a
modern legislative provision and whether the grouping

There have been a few superior court decisions on the
issue of indecent language. For example, in 2010 in the
case of Gul v. Creed in the Victorian Supreme Court a
woman swore at a shop assistant who accused her of
stealing an Easter egg. For the swearing offence the
Supreme Court upheld a fine of $20 and no conviction
was recorded. This is significantly less than the
on-the-spot fine or infringement notice, which is
10 penalty units on a first offence, or about $1200. The
Supreme Court saw fit to uphold a fine of $20 as
opposed to the 10 penalty units under the Summary
Offences Act. Among other things, the judge ruled on
when swearing is and is not an offence, and included
the comment:
It is sufficient to say that indecency conveys a failure to meet
recognised standards of propriety. Such a failure at the lower
end of the scale amounts to an indecency; and at the upper
end of the scale amounts to an obscenity. Further, in
determining whether something is indecent, it is
contemporary standards which must be applied. Additionally,
the words complained of must be looked at in the context of
the circumstances in which they were said. It is for the trier of
fact to decide for himself or herself what current standards
are, and it is inevitable that a subjective element must enter
into the decision.

That is exactly the point I made earlier — that is,
determining whether language is profane or indecent is
a subjective judgement and difficult to enshrine in
legislation in perpetuity.
I came across another example in case law on the same
subject. In one case an indigenous person was fined for
swearing at police as he was being locked up for the
night. In that case the judge was of the view that police,
notwithstanding that they are often sworn at by
offenders, should be able to let a lot of it go through to
the keeper and not take it on board. He commented that
police should be trained not to take offence when
confronted with language or behaviour which perhaps
would cause other people to take offence. Given that it
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is police officers who will be issuing these infringement
notices, that is an important point.
There was some mention earlier in the debate about the
evaluation of the trial for shop theft of goods up to the
value of $600 and wilful damage of property under
$500. Neither the Greens nor members of the steering
committee have had access to the full data gathered
during that trial.
Several groups have commented on this legislation. In
its 2011 submission to the infringement systems
oversight unit the Federation of Community Legal
Centres Victoria set out the issues it sees with public
order infringements, including the impact on vulnerable
people, appropriateness, suggested improvements and
comments on related criminal record issues. For
example, the federation’s submission states that CLC
(community legal centre) lawyers are all too aware of
the cyclical nature of poverty, behaviours and
circumstances leading to infringements, debt and
entrenched poverty, and that CLCs and other
community organisations see people facing
disadvantage — including young people, people
experiencing homelessness, people with disability and
people experiencing severe financial hardship — with
significant debts from fines. This causes and entrenches
financial and social disadvantage.
Such people and people with special circumstances are
disproportionately susceptible to being fined for public
space and public order offences. For example, homeless
people may be fined for behaviour that would be lawful
in a home, but the underlying causes of their
homelessness, such as mental illness, may mean their
behaviour gets them fined. Because of social and
financial disadvantage some people are more visible
and are closely watched by police, and these people
may not be aware of their rights or how to enforce
them.
The advantages of staying out of the criminal justice
system by paying a fine do not apply to people who are
financially disadvantaged. Discrimination and
subjectivity also need to be considered, because using
an infringement system for offences such as using
indecent or obscene language or offensive behaviour
can be based largely on a subjective view that enables
opportunity for discrimination. While discriminatory
behaviour can be addressed in a court setting, it is
unable to be addressed when an infringement notice is
issued. Of course that is the case unless a person
decides to take the matter to court, but the people
described by the Federation of Community Legal
Centres are not necessarily going to do that.
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The federation suggested that there seems to be some
contradiction in the stated purpose of the infringements
trial and agencies’ view of the trial. In the federation’s
view the key considerations ought to be fairness and
justice. My view, as a representative of the Greens, is
that what is fair and just should be paramount. The
federation suggests that widening the infringements net
is risky as police will be disinclined to exercise
discretion, pursue diversion or support programs or
issue warnings or formal cautions, and it may lead to
add-on infringements being issued and will increase
police response to behaviour, increasing the number of
people being brought into the justice system.
The federation was not able to make an assessment of
whether there has been any increased use by police of
discretion or use of diversionary programs for
vulnerable people. I assume the federation was not able
to make that assessment because, like opposition
members and the Greens, its members have not seen
the evaluation report. Again I make the point that
members in this chamber are being asked to support
this legislation, yet we have not been given the full
information we need to make that decision.
In its submission the federation suggested the following
improvements: detailed research into whether
infringements deter people experiencing disadvantage
from behaviour that results in fines and publication of
the findings of the trial; a review of the trial using a
human rights and evidence-based approach to address
the causes leading to offending behaviour; cancellation
of fines for people in special circumstances on
submission by their treating doctor, counsellor,
treatment or support service; establishment of a
Victoria Police homeless outreach team to refer repeat
offenders to services; and training for police in mental
health, homelessness, financially and socially
disadvantaged people’s human rights and
implementation of appropriate policies and procedures.
In its submission on this bill to the Scrutiny of Acts and
Regulations Committee the Victorian Equal
Opportunity and Human Rights Commission said that
disappointingly the statement of compatibility did not
consider the engagement of the right to equality. The
human rights commissioner Dr Szoke noted that
infringements can disadvantage people in special
circumstances, including children and young people,
people experiencing homelessness, people with a
disability and people with financial hardship.
She said the bill engages the charter right to equality
because: people who are disadvantaged or in special
circumstances are more susceptible to being issued with
an infringement notice in a public place; they are less
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likely to be able to pay a fine and less likely to be able
to challenge a fine, meaning they may end up in court
and receive a criminal record for an offence, which in
turn has stigmatising effects on people’s lives; and
public order and alcohol-related offences are strict
liability offences, and there is a subjective element, so
police or other issuing officers may discriminate against
certain groups. She also expressed concern that being
put into a cell to sober up and then issued with a fine
was a double punishment, which engages the right not
to be tried or punished more than once under section 26
of the charter.
In its submission on 27 January to the Infringements
System Oversight Unit, Youthlaw said it is important to
monitor compliance with the Victoria Police manual
guideline on informal warnings and cautions versus the
issuing of infringement notices as part of the trial and
incorporate these guidelines into the legislation; there
are concerns with net widening due to the ease of police
issuing infringements; and Youthlaw looks forward to
the statistical findings from the evaluation of the trial
about the number of warnings and cautions versus
infringement notices. We know we do not have that
information. We are looking forward to seeing it, but
we have not seen it. It is an important piece of
information because we need to know how these
infringements are impacting on the most vulnerable
people in the community.
Youthlaw also said the guidelines appear to be
inconsistent with section 33 of the Infringements Act
2006, which deals with the expiation of an offence
when a fine is paid, where it states that if a person has
previously been issued with an infringement notice,
consideration should be given to whether prosecution
may be a more effective means of addressing recidivist
behaviour. There seems to be an inconsistency relating
to an infringement notice versus taking the matter to the
court.
Youthlaw also observed that internal review by police
is ineffective because police are reticent to revisit or
review decisions of the issuing officer despite their
obligations to review under section 24 of the
Infringements Act 2006 and that reviews of the issuing
of infringements should investigate special
circumstances and exceptional circumstances and
consider the legality of the fine to avoid the costs and
time of going to court.
The Homeless Persons Legal Clinic recommended that
the trials of the offences of offensive behaviour and
indecent language be continued for 12 months, and that
goes to my amendment.
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There has been a lot of media attention about the
permanent operation of the offences of offensive
behaviour and indecent language. As has been
mentioned before, it has been reported that this is a new
initiative, even though those offences have existed in
the law for quite some time but have been subject to
infringement for only the last three years.
I am supportive of the provisions in the bill to extend
for 12 months the trial for shop stealing and wilful
damage, and of the permanent infringement for party
bus operators who allow the consumption of liquor
without a permit. However, there is a question which
perhaps Mr O’Brien can go to — if not, I will ask the
minister in committee. It is in regard to ‘Consume,
supply, or possess liquor on unlicensed premises or
permit the consumption, supply, or possession’ under
the Liquor Control Reform Act 1998. We are not sure
whether this means that it is an offence for an
employer, for example, to supply and consume liquor at
the employer’s workplace for an hour after work on a
Friday evening. Perhaps Mr O’Brien or another speaker
could go to that issue, because that is obviously not a
licensed premises and is also unlikely to have a BYO
permit. It would be useful to have the answer to exactly
what premises will be caught up under that provision.
I have some concerns with making permanent the two
offences of indecent language and offensive behaviour,
which I have raised in this debate, and I will be moving
amendments to have the trials for those offences
extended, as will be the trials for the other two offences
referred to in the bill. I look forward to the answer to
my queries in committee.
Mr O’BRIEN (Western Victoria) — I rise to speak
in favour and support of the Justice Legislation
Amendment (Infringement Offences) Bill 2011. In
doing so I note the opposition’s support for the bill. I
also note the minister has given notice that during the
committee stage the committee will be instructed to
consider amendments to the bill to pick up an important
issue that arose last week. It relates to existing
infringement notice legislation unfortunately not having
in place at this stage the mechanism to properly enforce
infringements, which I will deal with and speak to
briefly.
I also indicate that whilst we will consider the Greens
amendments in committee, they will likely be opposed.
Questions as to the nature of the reports that have not
been issued and whether they should be issued et cetera
have been answered by the minister in response to
Ms Pennicuik’s request for a deferral of the bill for one
week, and other questions as to the operation of the

JUSTICE LEGISLATION AMENDMENT (INFRINGEMENT OFFENCES) BILL 2011
Tuesday, 14 June 2011

COUNCIL

specific clauses can be dealt with in the committee
stage.
In supporting this bill it has been noted by both the
Greens and the opposition that one of the things the bill
does not do is introduce a new offence of indecent
language. This is an important clarification that has
been absent from some of the public debate on this bill
that has occurred to date. It is important to note that this
bill extends an existing trial that was initiated under the
previous government in relation to the offences that
have been identified, which I will turn to shortly, and
does not create any new offences for offensive
behaviour or indecent language.
The key objective of the bill is to provide for the use of
infringement notices to enforce those offences that were
included in the infringements trial on an ongoing basis.
It will do that by removing the sunsetting provisions in
relation to those offences, with the exception of the two
offences that have been identified — shop theft and
wilful damage — which the bill will extend for
12 months on a further trial basis. The bill will also
make a minor technical amendment to schedule 3 to the
Children, Youth and Families Act 2005.
Under the trial it was found that the following offences
were enforceable by infringement notice for a
three-year period, commencing on 1 July 2008 and
ending on 30 June 2011. They are: shop theft of goods
valued at up to $600, which is under section 74A of the
Crimes Act 1958; wilful damage of property valued at
less than $500, which is under section 9(1)(c) of the
Summary Offences Act 1966; offensive behaviour,
which is under section 17(1)(d) of the Summary
Offences Act 1966; indecent language, which is under
section 17(1)(c) of the Summary Offences Act 1966;
the consumption, supply or possession of liquor on
unlicensed premises or permitting the consumption,
supply or possession, under section 113(1), (1A), (1B)
and (1C) of the Liquor Control Reform Act 1998; and
failure by a drunk, quarrelsome or violent person to
leave licensed premises when requested to do so, under
section 114(2) of the Liquor Control Reform Act 1998.
As has been outlined by previous speakers, the offence
of careless driving was included in the trial through the
Road Safety (General) (Infringement Trial
Amendments) Regulations 2008. These regulations
commenced on 1 July 2008. To answer one of the
queries, I say that these regulations do not require
statutory amendment in order for that offence to
continue to be infringeable.
The further offence of permitting or allowing the
unauthorised consumption of liquor on a party bus was
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added to the trial by the Liquor Control Reform (Party
Buses) Act 2009, which commenced operation on
1 April 2010. The bill amends the sunset provisions in
section 11 of Infringement and Other Acts Amendment
Act 2008 and section 9 of the Liquor Control Reform
Amendment (Party Buses) Act 2009. It will prevent
those provisions underpinning the three-year pilot
infringements trial from sunsetting on 30 June 2011
except in relation to the offences of shop theft and
wilful damage, the trial of which will be extended for a
further 12 months, in which time they will be carefully
evaluated.
In relation to the two offences that are continuing under
the trial, there is concern in relation to one of the key
issues in regard to an infringement offence in that
elements of intent or involvement of third-party
behaviour potentially make the infringement system
more difficult to apply, because the question that has
been identified in relation to subjectivity can be a
matter of greater debate. But as was pointed out by
Mr Pakula, it is important in all of these infringement
regimes to reconfirm and remind concerned members
of the public and otherwise that in any infringement
regime a person who has been the recipient of an
infringement notice has the option to contest that notice
by requesting that the matter be heard in court.
This is particularly important in relation to matters
where an element of intent is required to be proved or
where there are different views in terms of subjectivity,
including whether language is indecent or offensive. If
someone really wishes to contest what they have done,
they do not have to accept the infringement notice.
They can contest it and elect to have their matter heard
in court.
In that regard this is no different to the existing
Summary Offences Act 1966, which has, as has been
outlined by Ms Pennicuik, since at least 1966 included
in section 17, headed ‘Obscene, indecent, threatening
language and behaviour et cetera in public’, in
subsection (1)(c), ‘uses profane indecent or obscene
language or threatening abusive or insulting words’ and
in subsection (1)(d) ‘behaves in a riotous indecent
offensive or insulting manner’. I clarify one point: first
offences under section 17 of the summary offences act
carry, if taken to court, a maximum penalty of
10 penalty units or imprisonment for two months.
However, under the penalty infringement regime a
person will only be subject to 2 penalty units, or
approximately $250. In that regard the penalty
infringement regime provides, in an appropriate case, a
more certain outcome for a person who is alleged to
have committed an offence. They can take their
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chances in a court if they are particularly aggrieved or
they can elect to pay the fine.
There are other mechanisms that are important to be
borne in mind which particularly relate to vulnerable
members of the community. These include special
circumstances, which are defined to include mental or
intellectual disability, illness or serious addiction where
it causes a person to be unable to understand or control
behaviour constituting the effects. These avenues exist.
Nothing in the bill before the house will be changing
those avenues.
In relation to the proposed amendments to the bill, it is
important to put forward some background in relation
to the amendments that will be moved during the
committee stage. In 2009 four on-the-spot fines were
introduced for alcohol-related public order crimes. In
2010 an on-the-spot fine was introduced for smoking in
a motor vehicle containing a passenger under the age of
18 years. The use of infringement notices for these
offences had been long advocated by others, including
Mr Damian Drum. It was designed to boost Victoria
Police’s ability to deal with drunkenness and disorder in
public places and to protect the health of children and
young people in relation to the smoking offence. In
other words, it was help to keep the Victorian
community safe.
There are five offences, and four of them are provided
for under the Summary Offences Act 1966, including
section 6, which involves a person without a reasonable
excuse contravening a direction to move on; section 13
which involves a person being found drunk in a public
place; section 14 which involves a person being drunk
and disorderly in a public place; and section 17A which
involves a person behaving in a disorderly manner in a
public place. These offences have been enforceable
through infringement notices rather than charge and
summons since December 2009 under the provisions of
the summary offences act; the amendment to the
Control of Weapons Act 1990 took effect on that date.
There is one other offence under section 5S of the
Tobacco Act 1987 which involves smoking in a motor
vehicle containing a passenger under the age of 18. All
five of those matters were and remain valid
infringement offences. It is clear that Victoria Police
has had the power to issue fines for these offences since
December 2009 and January 2010 respectively.
I am advised that since that time about 22 000 fines
have been issued to people detected committing those
offences. However, a problem emerged, which the
government became aware of last week, which was that
due to an unfortunate oversight under the previous
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government’s watch the relevant offences were not
prescribed as lodgeable infringement offences under the
Infringements (General) Regulations 2006, which
contains a large list of regulations. As a result, unpaid
infringement offences had to be described as lodgeable
under that regulation if they were to be enforced
through the infringements court, and to be lodgeable
each particular offence needs to be set out. Those
unpaid offences must be lodged within 12 months of
the date of issue, otherwise they expire and cannot be
enforced.
There are around 8700 outstanding infringement
notices for the four offences under the Summary
Offences Act 1966. If they are not paid or otherwise
dealt with, or if the situation is not rectified, they will
expire and become unenforceable. This would mean
that individuals who have been issued with notices for
those offences but who have failed to pay the relevant
fine would effectively get away with not paying those
fines. During the committee stage the government will
introduce amendments that will mean all infringement
notices issued for those offences since 16 December
2009 will be deemed lodgeable since that time. This
will not retrospectively prohibit any conduct that was
not already prohibited, but it will simply facilitate the
enforcement of thousands of infringement notices that
were validly issued but currently cannot be enforced.
There is a strong case for providing retrospective
validation of the lodgeability of those matters — that is,
that Parliament clearly intended for these offences to be
lodgeable. The offences are issued by Victoria Police,
which routinely lodges a wide variety of unpaid
infringement offences with the infringements court.
Furthermore, one of the purposes of making these
offences infringeable was to give the police an efficient
tool to enforce these offences without having to take
each matter to court. This tool is significantly weakened
if the offences are not lodgeable, because it would
mean that the only way to enforce any of these unpaid
infringement penalties would be to take the matter to
court. The second aspect is that people who have had an
infringement order incorrectly applied as a result of this
oversight would not be disadvantaged by the proposed
clause.
At this stage I ask that the government’s amendments
be circulated to the house.
Government amendments circulated by
Mr O’BRIEN (Western Victoria) pursuant to
standing orders.
Mr O’BRIEN — Returning to these important
amendments, as a result of that oversight, people will
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not be disadvantaged. Under the Infringements Act
2006 they will still have the right to seek a review or to
elect to have the matter dealt with in court.
Furthermore, accepting the infringement penalty will
offer the offender the opportunity to clear the matter
without a criminal conviction. These amendments will
ensure that a procedural oversight will not enable those
offenders to avoid paying a validly imposed penalty for
drunk and disorderly conduct or conduct endangering
the health of young people, including the important
offence of smoking in a vehicle, which was pursued
vigorously by other members, particularly Mr Drum.
Accordingly, both the bill and the act are important
pieces of legislation which the government considers
time critical, and which should be carried through the
house. Obviously specific questions on the bill can be
put to the minister in committee, such as those that have
been outlined by the Greens. However, we basically
wish to confirm that we are not creating new offences.
Rather, we are supporting the trial and the outcome of
the trial where those offences have been appropriately
continued in relation to matters that, if people wish, can
be contested in courts or can otherwise be dealt with
under the infringement regime.
Ms MIKAKOS (Northern Metropolitan) — I will
not speak on this bill for long. Mr Pakula has capably
covered the contents of the bill, and he will be
participating in the committee stage. I am sure he will
make a worthwhile contribution to the debate on this
bill during that stage.
As members are aware, the Labor opposition is not
opposing the bill as it seeks to continue a series of
reforms introduced by the previous Labor government
in order to streamline the administration of our justice
system. The bill provides for the ongoing use of
infringement notices for a number of summary offences
which have been the subject of a three-year trial and
evaluation.
In 2007 the Department of Justice released a discussion
paper that explored a range of proposals for the
continued development of the infringement system,
otherwise known as the on-the-spot-fine system. The
paper canvassed the inclusion of a number of minor
criminal offences into the infringement system as part
of a way to streamline the handling of minor offences
and in particular to free up the court system. The
infringements trial was a three-year pilot project
commenced by the previous government to enforce
seven common criminal offences by infringement
notice. The authorising legislation for this trial was the
Infringements and Other Acts Amendment Act 2008,
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which commenced on 1 July 2008 and is due to expire
on 30 June of this year.
The seven offences selected for the trial represent a
range of offending behaviour, including two public
order offences — that is, offensive behaviour and
indecent language; liquor-related offences, such as
consuming, supplying or possessing liquor on
unlicensed premises; permitting the consumption,
supply or possession of liquor on unlicensed premises;
failure by a drunk, quarrelsome or violent person to
leave licensed premises when requested; permitting or
allowing the unauthorised consumption of liquor on a
party bus; wilful damage of up to $500; and shop theft
of goods valued at up to $500.
I note that a lot of the media debate surrounding this bill
has been around a common misconception that the bill
is solely a law against swearing. The bill seeks to give
police the power to issue on-the-spot fines for obscene
language, but this power is nothing new. Throughout
this trial police have had the power to issue on-the-spot
fines for obscene language as well as for the other six
offences I have already mentioned. I think it is
important that people understand — because there seem
to be a lot of misconceptions around this particular
issue — that these types of on-the-spot fines tend to
occur outside nightclubs or nightclub venues where
there may be drunken patrons engaging in antisocial
behaviour with members of the police.
I would not expect an ordinary citizen of this state
engaging in conversation with another person to be
subject to an on-the-spot fine for swearing; the ordinary
person in the street has nothing to fear from this
particular fine. But given that there has been a lot of
public debate around this issue, I make the point that
there is a need for people to be more respectful of each
other in our society. If this bill results in some public
discourse around these issues, it will serve a worthwhile
purpose. Some people think using obscene language is
somehow an unfettered human right. I would
respectfully disagree with that point of view: people
should engage with each other in a civil and respectful
way. Whilst colourful and colloquial language is part of
the Australian way or culture, so to speak, we need to
be respectful of each other in our society and try to use
appropriate language in the appropriate public forum.
Coming back to the broader parameters of the bill, I
point out by way of background that in February 2010
the Department of Justice handed down its annual
report on the infringements system. On page 8 of the
Attorney-General’s Annual Report on the Infringements
System 2008–09 it states:
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The trial will be subject to ongoing review and evaluation.
The evaluation will examine the fairness, effectiveness and
appropriateness of the enforcement of these issues by
infringement notice, taking into account the impact on
Victoria Police, the court system and the Department of
Justice, as well as the impact on vulnerable members of the
community.

The end of this evaluation has come and gone, yet we
have not seen the results. I agree with comments made
by Ms Pennicuik and Mr Pakula that we need to ensure
this evaluation is made public. The government has so
far refused to provide members of Parliament with a
copy of this evaluation. This refusal flies in the face of
all its claims whilst it was in opposition to be an open
and transparent government. There have been many
occasions where the government has refused to release
reports. Just in the last sitting week I called on Minister
Lovell, the Minister for Children and Early Childhood
Development, to release a KPMG report in the early
childhood education area, which she failed to do.
Yet again we are seeing a critical report that would
enable us as parliamentarians to take an informed
position in relation to this bill, and the government is
failing to release it. It is in the public’s interest that this
report be released at the earliest opportunity. I support
Ms Pennicuik’s efforts to give the government an
opportunity to have that report released, but I would not
hold my breath, because its members are very quickly
forgetting everything that they promised whilst in
opposition.
It is important that we have this evaluation because, as I
said, the trial was also based on looking at the impact it
will have on vulnerable members of the community. As
the shadow minister for youth justice and also the
shadow minister assisting the leader on children and
young adults, I have concerns about how infringement
systems like this will impact on young people in
particular. I would like to see the evaluation of the
three-year trial in relation to the impact on young
offenders, and I would also be interested in seeing what
happens in the future.
I hope police will continue with the process of
cautioning young people and diverting them from the
criminal justice system, but we are aware that this
government has a stated objective of introducing
mandatory minimum sentencing for offenders,
including young offenders. This government will
initially introduce sentencing legislation relating to
more serious offences, but it may well just be a matter
of time before it seeks to extend that range of offences
to cover more minor offences, including perhaps some
of the offences we are looking at here today.
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It is very important that we as parliamentarians seek to
ensure that young people are rehabilitated and given
every opportunity to participate in society as valuable
members of our community. It is important that we
have the evaluation of this trial so we can see whether it
has reduced the volume of cases in relation to trial
offences going to hearings at the Magistrates Court as
well as having reduced the pressure on the diversion
program in relation to these types of offences. The
Attorney-General in his second-reading speech
mentioned how Victoria Police has reported that the
trial has boosted its ability to address antisocial
behaviour in a timely and effective manner, freeing up
resources and police time for other law enforcement
activities. I would certainly be very interested in seeing
this evidence.
The bill seeks to amend the Infringements and Other
Acts Amendment Act 2008 and the Liquor Control
Reform Amendment (Party Buses) Act 2009 to provide
for the ongoing ability to enforce the public order and
liquor offences by infringement notice. The
amendments to the Crimes Act 1958 and the Summary
Offences Act 1966 will extend the trial period of
enforcement of offences of wilful damage and shop
theft by infringement notice for a further 12 months to
allow for further consideration of the impacts of these
being infringeable offences. There are minor technical
amendments to the Children, Youth and Families
Act 2005 seeking to clarify the existing legislation. The
bill also seeks to provide for some exceptions,
including serious offences involving drink driving, drug
driving or excessive speeding, and other similar
offences which are dealt with under road, rail and
marine safety legislation.
In conclusion, the Labor side believes that safeguards
need to be put in place to address the needs of people
with special circumstances, such as the homeless and
people with intellectual disabilities, disorders or mental
health conditions, or serious addictions. That is why
several years ago the then Labor government put in
place a system for vulnerable people who are caught up
in the infringement notices system. For example, people
can have fines waived or pay them by instalment.
As I said, it is unfortunate that members have not been
given the opportunity to see the evaluation report that
forms the basis of this legislation, but overall it is a
positive thing to try to divert matters from the criminal
justice or court system. It is a less stressful process for
all concerned, including the alleged offender, to have an
on-the-spot fine dealt with as an administrative matter,
rather than the person having to go before a magistrate
and experience that stressful process of appearing in
court and perhaps even having to pay for a lawyer.
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I think most people would welcome the opportunity of
having the option of paying a fixed penalty rather than
having to go to court to have the matter heard. It is
important that people have the choice to go to court and
contest these matters through the criminal justice
system, which the legislation provides for. Under the
process we must ensure that if a fine is imposed that
will not take away a person’s right to elect to have the
matter heard and determined by a magistrate in an open
court and that a person will have the opportunity to
have the matter reviewed administratively on a
case-by-case basis.
The Labor opposition will not be opposing this bill, as
it builds on the successful pilot that the former Labor
government introduced. We can be assured of the
success of this trial only if the evaluation report is
released, and I urge the government to do so.
Motion agreed to.
Read second time.
Instruction to committee
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I move:
That it be an instruction to the committee that they have
power to consider amendments and new clauses to amend the
Summary Offences Act 1966 and the Tobacco Act 1987 to
provide for saving and validation provisions in each of those
acts in relation to certain infringement offences.

I do so on the basis that the government had already
given notice of the amendments before the chamber. I
am happy to go into more detail on them in the
committee stage.
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Ms PENNICUIK (Southern Metropolitan) — I am
willing to support the motion that the committee
consider what Mr Dalla-Riva has put forward for
exactly the reason that Mr Pakula gave at the end of his
contribution — that is, that the committee should
consider it. Whether we support it is another thing. The
first time I saw the amendments and new clauses
proposed by the government was about half an hour
ago. It is a bit hard to make up your mind on quite
extensive amendments not having seen them before.
Before government members say that they saw my
amendments only half an hour ago, at least they knew
the intention of mine. I got them from parliamentary
counsel just recently, but I flagged with the
government — —
Hon. M. P. Pakula — You don’t have a
department!
Ms PENNICUIK — No, exactly, Mr Pakula. I had
to do it all on my own, with my electorate officer and
without the department helping. The government knew
ahead of time exactly what would be the effect of the
amendments I proposed. I am happy to support the
motion that the committee consider the amendments.
Motion agreed to.
Committed.
Committee
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — By leave, I
request that Mr O’Brien share the table with me.
Leave granted.

Hon. M. P. PAKULA (Western Metropolitan) —
The opposition will not be opposing Mr Dalla-Riva’s
motion that there be an instruction to the committee that
it be entitled to consider these amendments. We will
obviously have more to say on the amendments when
we are in committee. I point out to the house that I think
this is the first time in this session that members of the
house have unanimously supported a motion that there
be an instruction to the committee that it be allowed to
consider matters. On a couple of occasions when the
opposition has sought the consent of the house to have
the committee consider a matter, the government has
opposed that and the motion has been voted down. It
would be useful if the government considered this
support as a precedent for the courteous thing to do
when any party seeks to have the committee consider
an amendment — that is, to support such a motion and
allow the committee to consider it.

Clause 1
The DEPUTY PRESIDENT — Order! There is an
indication that Mr Dalla-Riva proposes moving
amendments to clause 1. Does the committee wish to
proceed immediately with amendment 1 or are there are
comments, questions or issues that members wish to
raise on clause 1? It is for members to indicate if they
wish to raise something.
Ms PENNICUIK (Southern Metropolitan) — On
clause 1 and the subject that was canvassed in the
second-reading debate — that is, that the evaluation
report has not been provided to members — can the
minister elucidate on why certain offences were chosen
to be extended under a trial and others were not? At
page 7 the Attorney-General’s Annual Report on the
Infringements System 2009–10 says:
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Infringements for three offences — careless driving, offensive
behaviour and shop theft — account for approximately 89 per
cent of all infringements issued for trial offences during that
time.

We know careless driving is governed by regulation,
not legislation, but the other two — offensive behaviour
and shop theft — were the most prolific. The trial is
being extended for the offence of shop theft but not for
offensive behaviour, and I wonder why. The only clue
the Attorney-General gave in the second-reading
speech was that some more work needed to be done on
the effect of infringements for shop theft in that many
of those offenders were repeat offenders and had
certain issues regarding their offending, but without
having seen the evaluation report I would suggest that
the same could be said for people who are issued with
an infringement notice for offensive behaviour, which
is such a subjective notion.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — That did not
clarify what you — —
Ms PENNICUIK (Southern Metropolitan) — I
think the minister lost the question. If you take careless
driving out, the two most prolific offences were shop
theft and offensive behaviour. One is having a sunset
clause extended, and one is not. I suggest the offenders
are similar groups of people.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
amendment before the chamber is intended to make the
following offences infringeable on an ongoing basis:
offensive behaviour, under section 17(1)(d) of the
Summary Offences Act 1966; indecent behaviour,
under section 17(1)(c) of that act; and the offences
under the Liquor Control Reform Act 1998 of consume,
supply or possess liquor on unlicensed premises or
permit its consumption, supply or possession; or failure
by a drunk, quarrelsome or violent person to leave
licensed premises when requested to do so. I omitted
the third offence under the Liquor Control Reform Act
1998 of permitting or allowing the unauthorised
consumption of liquor on a party bus.
Ms Pennicuik is correct in terms of the careless driving
offence. It was not part of the trial but was included in
the trial under the Road Safety (General)
(Miscellaneous Amendments) Regulations 2008. This
provision commenced on 1 July 2008 and does not
require amendment in order for the offence to continue
to be infringeable. Given that the power to issue
infringements was set out in regulations rather than
principal legislation, an automatic sunset date was not
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included, because the regulations can be updated
quickly and efficiently.
None of the offences will cease to be infringeable under
this bill; however, the trial will be extended for
12 months in relation to two of the trial offences. One is
shop theft of goods valued up to $600, under
section 74A of the Crimes Act 1958; and the wilful
damage of property valued at less than $500, under
section 9(1)(c) of the Summary Offences Act 1966. The
question Ms Pennicuik asked was: why are these
offences continuing to be trialled? These are the most
complex offences included in the trial. Shop theft
involves elements of dishonesty. That is serious and
such an offence should arguably be recorded on a
person’s criminal record, but as an infringement it
would not be recorded. In addition, evaluations show
that people who commit shop theft offences tend to
have broad patterns of offending, including other
criminal offences, which indicates that these behaviours
may be better dealt with by a magistrate who can take
the entire behaviour pattern into consideration when
sentencing the person.
Wilful damage often involves a victim of the property
offence, and further work needs to be undertaken on
whether the wishes of the victim can be taken into
account as fully as they should be in the infringement
processes. In terms of why these offences should not be
discontinued, trial data does not indicate that these
offences are a significant operational concern.
However, feedback from stakeholders including the
Magistrates Court and the community sector has raised
questions about their suitability from a policy
perspective. Accordingly, more information is required
before making a decision about whether or not those
offences should be infringeable on an ongoing basis.
The 12-month extension on those two offences will
enable further qualitative evaluation and consultation to
be undertaken before making a final decision.
Ms PENNICUIK (Southern Metropolitan) — I
appreciate the reasons the minister gave for the
extension of the trials for those two offences. My
question was: on what evidence was the infringement
trial for the offence of offensive behaviour, which had
one of the highest numbers of offences occurring and
which, I would assume, also involves people with
patterns of behaviour — the minister mentioned that
applying to shop theft offences — not extended for that
offence as well?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I indicated
earlier, the trial was monitored by the Department of
Justice, clearly with the support of the steering
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committee, which comprised a variety of people I
mentioned earlier. The view was that those offences
could be infringeable on an ongoing basis. As I outlined
very clearly before, a lot more evaluation needs to be
undertaken on the shop theft and wilful damage
offences. But in terms of the government’s decision, it
sees the offences of offensive behaviour and indecent
language and the offences I outlined that come under
the Liquor Control Reform Act 1998 as ongoing
infringeable offences.
Ms PENNICUIK (Southern Metropolitan) — I
gather Mr Dalla-Riva is not going to give me an answer
as to why, except for ‘because’. But that is okay; at
least we have got that clear.
My other question regarding clause 1 concerns the
continuation of the offence of supplying, possessing or
consuming liquor on an unlicensed premises and what
premises that offence is meant to capture. For example,
the example I gave was a workplace which is not a
licensed premises and does not have a BYO permit.
Under this, it looks as if it would be an offence to
consume, supply or possess liquor on that premises.
Could the minister please explain or clarify what is
meant by ‘unlicensed premises’?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — My advice is
that they are premises as defined under the Liquor
Control Reform Act 1998.
Ms PENNICUIK (Southern Metropolitan) —
Perhaps the minister could be a little bit more helpful
and let us know what infringements have been issued
under this provision and to what types of premises they
have been issued?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Clearly that
would be a decision made by the police who enforce
the provisions. Just for the record, though, I have a list
of infringements for the 2009–10 financial year to give
members an idea of how many there were. For
offensive behaviour there were 4697 infringements. For
indecent language there were 793. For consume, supply
or possess liquor on unlicensed premises or permit the
consumption, supply or possession there were 22. For
failure by a drunk, quarrelsome or violent person to
leave licensed premises when requested to do so there
were 166. There were zero infringements in terms of
permitting or allowing the unauthorised consumption of
liquor on a party bus. For shop theft there were 2438.
For wilful damage there were 461. As to how each of
those were issued it would clearly be up to the police
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officer at the location to make that determination under
the law as it stands.
Ms PENNICUIK (Southern Metropolitan) — I am
just trying to get some clarification on this, because as I
understand it, under the Liquor Control Reform Act
1998 a licensed premises is a premises that has a
licence to supply alcohol or a BYO permit. What I am
asking is: would this infringement apply to a
workplace, for example? Would it apply to a
hairdresser giving a glass of wine to a customer? Would
that be an infringement under this bill?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — These are
hypothetical questions, because obviously it depends on
the definition of an unlicensed premises within the act.
As I said, there are a number of offences under the
Liquor Control Reform Act 1998, and obviously there
are definitions as to what makes a licensed premises
and an unlicensed premises. There were
22 infringements relating to an unlicensed premises in
that particular year, as I mentioned. Obviously there
were 22 people who committed an offence that
warranted the police issuing an infringement notice.
My learned colleague here has just provided me with
the definition of a licensed premises under section 3 of
the Liquor Control Reform Act 1998. It means:
… the premises in respect of which a licence (other than a
pre-retail licence) or BYO permit is granted but does not
include premises referred to in section 13(1)(b) (vigneron’s
licence) …

The DEPUTY PRESIDENT — Order! By ‘learned
colleague’ I assume the minister means his
parliamentary colleague Ms Pennicuik?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Mr O’Brien.
He has got the statute out.
Ms PENNICUIK (Southern Metropolitan) — I do
not think we are in accord. I am so glad that the
minister has now found the definition, but I have
already told him three times what the definition is!
Mr Finn interjected.
Ms PENNICUIK — I am asking what the effect of
this infringement is with regard to this definition and
whether the minister can tell me what types of premises
might be caught up in this. Obviously I am presuming it
does not mean that you are not allowed to supply,
consume or possess alcohol in your own private home,
but that is not a licensed premises or a place with a
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BYO permit. Could the minister clarify which premises
this is aimed at?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Ms Pennicuik
has answered the question herself, because as she
rightly indicates, it depends on the premises and
whether on not it has been licensed under the Liquor
Control Reform Act 1998. Ms Pennicuik is asking me
hypotheticals about what can be licensed and what can
be unlicensed. It would really depend on who got the
licence and when.
The DEPUTY PRESIDENT — Order! Would the
minister like to move his proposed amendment?
Hon. R. A. DALLA-RIVA — I move:
1.

Clause 1, page 2, line 5, after “months” insert “and to
provide for a savings provision in the Summary
Offences Act 1966”.

The DEPUTY PRESIDENT — Order!
Amendment 1 is linked to amendments 3 and 4 and
new clause AA within amendment 5. Therefore
amendment 1 can also be considered a test of these later
amendments. I am assuming that the minister is happy
to foreshadow the moving of those subsequent
amendments.
Hon. M. P. PAKULA (Western Metropolitan) — I
wonder whether the minister intends to speak to the
amendment.
Ms Pennicuik — It would be helpful.
Hon. M. P. PAKULA — Yes, it might be helpful,
so I am happy to cede the floor if the minister does
intend to speak to the amendment.
The DEPUTY PRESIDENT — Order! I take it
that Mr Pakula is asking the minister to explain his
amendment, so I call on the minister to do so, if he is
prepared to.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — This is to
amend the purpose of the bill to add a savings and
validation clause to the Summary Offences Act 1966. It
refers to new clause AA, as it is referred to, which
provides that certain infringement offences are deemed
to have been lodgeable since their commencement as
infringement offences. The background is that in 2009
four on-the-spot fines were introduced for
alcohol-related public order crimes and in 2010 an
on-the-spot fine was introduced for smoking in a motor
vehicle containing a passenger under the age of 18. The
aim of using the infringement system for these offences
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was to boost Victoria Police’s ability to deal with
drunkenness and disorder in public places and to
protect the health of children and young people. In
other words, they were there to assist communities in
being safe.
There are five offences. The four offences under the
Summary Offences Act 1966 are: section 6, without
reasonable excuse contravene a direction to move on;
section 13, found drunk in a public place; section 14,
found drunk and disorderly in a public place; and
section 17A, behave in a disorderly manner in a public
place. These have been infringeable — that is,
enforceable through infringement notices rather than
charge and summons — since 16 December 2009
through the provision of the Summary Offences and
Control of Weapons Acts Amendment Act 2009, which
took effect on that date. There is one other offence,
under section 5S of the Tobacco Act 1987, and that is
smoking in a motor vehicle with a passenger under the
age of 18. All five matters are valid infringeable
offences, and it is clear that Victoria Police has had the
power to issue fines for these offences since December
2009 and January 2010 respectively. Since that time
about 22 000 fines have been issued to people detected
committing these offences.
The problem is that last week the government was
advised that there was an unfortunate oversight. An
audit was undertaken by the department; it was not
directed by us. My understanding is that the audit was
undertaken in the normal course of legislation
compliance and it found that the relevant offences were
not prescribed as ‘lodgeable infringement offences’
under the Infringements (General) Regulations 2006.
For unpaid infringement offences to be able to be
enforced through the infringements court they must be
prescribed as lodgeable under the Infringements
(General) Regulations 2006. The regulations set out
each particular offence that is lodgeable under each
particular act. The unpaid infringement notices must be
lodged within 12 months of the date of issue; otherwise
they expire and cannot be enforced. There are around
8700 outstanding infringement notices for the five
summary offences that have not been paid or otherwise
dealt with that will potentially expire and become
unenforceable if the situation is not rectified. This
would mean that individuals issued with notices for the
offences who have failed to pay the relevant fines
would effectively get away with the offences.
What we have done — and the reason for the urgency
in this amendment — is to deem all infringement
notices issued for these offences since 16 December
2009 to be lodgeable since that time. The amendment
will not retrospectively prohibit any conduct that was
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not already prohibited. It will simply facilitate the
enforcement of the thousands of infringement notices
that were validly issued but currently cannot be
enforced. There is a strong case for providing
retrospective validation of the lodgeability of these
matters. It is clear that the then government and then
opposition had a clear intent for those offences to be
lodgeable. The infringements are issued by Victoria
Police, which routinely lodges a wide variety of unpaid
infringements with the infringements court.
Further, one of the purposes of making these offences
infringeable was to give police an efficient tool to
enforce these offences without taking each matter to
court. This tool is effectively weakened if the offences
are not lodgeable, because it would mean the only way
to enforce any unpaid infringement penalty would be to
take the matter to court. I think it is fair to say that that
would be a fairly onerous task. People who have had an
enforcement order incorrectly applied as a result of this
oversight will not be disadvantaged by the proposed
amendment. They will have the right under the
Infringements Act 2006 to seek a review or to elect to
have the matter heard in court. Further, accepting the
infringement penalty offers the offender the opportunity
to clear their matter without a criminal conviction. We
see this amendment as ensuring that a procedural
oversight will not enable those offenders to avoid
paying validly imposed penalties for drunk and
disorderly conduct or conduct endangering the health of
young people.
Debate interrupted.

DISTINGUISHED VISITOR
The DEPUTY PRESIDENT — Order! I
acknowledge the presence in the gallery of a former
member of this house, Mr Andrew Olexander, who was
the member for Silvan Province from 1999 to 2006.

JUSTICE LEGISLATION AMENDMENT
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Committee
Debate resumed.
Hon. M. P. PAKULA (Western Metropolitan) — I
thank the minister for his very fulsome explanation, and
I take the opportunity to say a few things about it. First
of all, I think the explanation exposed the mischief in
the answer given by Mr David Davis to the question
asked by Mr Drum during question time today.
Mr Davis tried to characterise this situation as
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somehow being the fault of or due to the sloppiness of
the previous government. However, I think
Mr Dalla-Riva’s explanation has made it clear that in
passing the bill last year the intention of the then
government and the then opposition was clear and that
there may have been some minor oversight in the
drafting of the bill either by the Department of Justice
or by parliamentary counsel, which happens from time
to time. There have been many occasions on which the
Parliament has had to rectify drafting errors that were
made in the preparation of bills.
Tomorrow I will be carefully checking Daily Hansard
of today’s question time, because I think
Mr Dalla-Riva’s very fulsome explanation might be at
odds with the answer given by the Leader of the
Government today. If I understand Mr Dalla-Riva’s
comments in support of his amendment, these
infringement notices are enforceable — it is just that
they would be enforceable by a more convoluted,
time-consuming and onerous method than if we were to
agree to support Mr Dalla-Riva’s amendment. My
recollection of what Mr Davis said in question time is
that they are unenforceable. I am not sure that is what
he said but it is my recollection, and I will be checking
Daily Hansard very carefully. At the very least, in his
enthusiasm to give the previous government a kicking,
Mr Davis significantly overcooked his answer and
created a very false impression. As I said, tomorrow I
will check Daily Hansard carefully to compare what
Mr Dalla-Riva said tonight, which I have no doubt was
a very factual exposition of where we stand, with some
of the overblown hyperbole contained in Mr Davis’s
answer in question time today.
The only other comment I will make is that it would be
preferable if the opposition were not made aware of
these amendments on the day the bill is to be debated.
Briefings on this legislation have been provided to the
opposition, and I would have thought it would be both
courteous and achievable for the government to know
about these amendments and brief the opposition on
them at the time of the briefing rather than some days
or weeks later.
Having said all of that, I am persuaded by the
explanation given by the minister. It was obviously the
intention of both the previous government and indeed
the new government that these infringements be
enforceable via the method through which they were
intended to be enforceable rather than through a more
onerous or convoluted process. To some extent, given
the detail involved in the amendments, the opposition
needs to take the minister on trust when he says what
the effects of these amendments are. He has said on the
record that the effect of these amendments is simply to
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make those infringement notices enforceable in the
manner in which they were intended to be enforceable,
and given that explanation and undertaking from the
minister, the opposition will support the amendments.

congratulate him on setting the record straight, and then
he provokes me.

Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — If I may say
just in response, I did indicate in my presentation before
Mr Pakula’s contribution that the potential outcome of
not rectifying the situation was that the
8700 outstanding infringement notices would become
unenforceable. But I also make the point on the matters
to which he referred that the error was not in the
previous Parliament but in the previous government’s
and previous minister’s failure to include the offences
in the infringement regulations. I will just give the
example here in the Infringements (General)
Regulations 2006, and in particular schedule 3,
‘Lodgeable infringement offences’, at page 56, which
deals with matters under the Tobacco Act 1987. I
mentioned section 5S as being the provision containing
the offence of smoking in a motor vehicle while a
person under 18 is present. In fact section 5S is not
included as being one of those lodgeable infringement
offences.

Hon. M. P. PAKULA — So let me ask him this.

The minister is responsible for the regulations. The
amendment was made with the agreement of the
Parliament, as Mr Pakula rightly pointed out, but then it
became a failure of the then minister and then
government to actually include those offences in the
Infringements (General) Regulations 2006 under
schedule 3, and that is the reason we have the
amendments here. Mr Pakula can go on to debate the
matter, but I just thought it would be fair to clear it up
because he said he was going to check Hansard, and I
need to place on the Hansard record exactly what the
circumstances were.
As to the second part in terms of the oversight, this was
discovered last week, and obviously we had to
determine a process to ensure that we could get the
amendments before the chamber. I gave the
amendments to the opposition as early as I possibly
could have. As I said, I hope with the reasonableness of
the opposition — that it would agree that we just need
to get on with it — we can ensure that those
8700 outstanding infringement notices are dealt with
and also that we make it clear as a Parliament that those
offences are available to enable police to issue
infringement notices moving forward, to quote a
redhead.
Hon. M. P. PAKULA (Western Metropolitan) —
Deputy President, I tried to wrap this minister up and

Hon. R. A. Dalla-Riva — I have set it straight.

Hon. R. A. Dalla-Riva interjected.
The DEPUTY PRESIDENT — Order! I thank the
minister; I think he was listened to in silence.
Hon. M. P. PAKULA — If, as the minister claims,
the fault lies not in legislation but in regulation, can he
advise me why this matter is not being rectified through
the regulations?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — We have
rectified the regulations and have fixed the problem but
we need to deem it through the Parliament to make it
retrospective so that the offences that are outstanding
can be dealt with, as I explained earlier.
Ms PENNICUIK (Southern Metropolitan) — My
first question for the minister is: when did he know he
was going to put forward this amendment? I had a
briefing from the department on 8 June. Given that we
have just had a public holiday, that was really only two
working days ago, and it was not mentioned.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I have
outlined to the house that I have presented the
amendments as soon as practicable once the matter had
been discovered.
Ms PENNICUIK (Southern Metropolitan) —
Obviously it was discovered after 8 June! The minister
mentioned that some 22 000 fines had been issued for
these five offences. Can he give me the breakdown of
that number?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — In terms of
the 22 000, the detail of that will be provided to
Ms Pennicuik, because we do not have it here. We are
not going to second-guess, so I will take that on notice
and get that information to Ms Pennicuik. As to the
other part of the question, the departmental advisers tell
me that it related to them getting legal advice, which
was after the time Ms Pennicuik had her briefing. They
needed to get clarity from a departmental perspective as
to whether this was in fact true or not, so obviously it
occurred after the member’s briefing.
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Ms PENNICUIK (Southern Metropolitan) — I
thought I heard the minister mention a number for the
tobacco-related offence. Did he or did he not?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Could the
member repeat that?
Ms PENNICUIK (Southern Metropolitan) — I
thought I heard the minister mention a figure, which
sort of slipped by, and I thought he was talking about
the tobacco-related offence and that a certain number of
fines had been issued for that one. Did the minister say
that before or not; and if so, what was the number?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I was actually
talking earlier about the Infringements (General)
Regulations 2006 and was explaining to Mr Pakula that
section 5S of the Tobacco Act 1987 was not included in
those regulations as a lodgeable infringement offence.
In terms of the number, if Ms Pennicuik will give me
2 seconds, I will try to find out. The wonders of
technology! The information has been emailed, and we
will get the answer to her in a couple of seconds.
Deputy President, if I may, I am sure it is not a
significant issue, so as soon as I get the information I
will report to the chamber.
Ms PENNICUIK (Southern Metropolitan) — I
could make a few more remarks while we are waiting
for that information. It is of interest to us how many of
the infringement notices have been issued for the
offence of smoking in a vehicle with a minor present
because we supported that bill when it was introduced
by Mr Drum. It was a bit cheeky, I think, in retrospect
to see what Mr Drum was doing and then the answer in
this. It will sort of make sense in the Sunday Age, as
they say! However, we do not support the
retrospectivity of these particular infringements, even
given that the minister says it was an oversight in terms
of the regulations.
To be consistent with our position regarding the
legislation in the last Parliament — we did not support
the stop and search or move-on powers — we do not
support drunkenness in a public place being an offence.
It has been the recommendation of two parliamentary
committees that that be taken out of the statute books as
an offence. The same is true of the offence of being
drunk and disorderly in a public place. We did not
support the offence of disorderly conduct because it
was not defined in the bill and could be made to mean
anything that the infringement officer deemed to be
disorderly conduct. For those reasons we cannot
support the imposition of this provision retrospectively.
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I understand that it sounds as if the opposition will
support the amendments but I do not believe, just
because there was an oversight, we should support
retrospectively applying these infringement offences to
people.
I am still waiting to hear the number of infringements
that may have been issued under the Tobacco Act 1987.
Even though we support the treating of smoking in a
vehicle with a person under 18 present as an
infringement, we do not support retrospectivity. Those
people previously found to be doing so have been lucky
because they got off, but in future they will not get off
for smoking in a vehicle where there are children
present. We acknowledge the evidence, available
worldwide, of the effect of passive smoking,
particularly on children. We support the inclusion of
that infringement but we do not support it being applied
retrospectively, and we do not support the other
infringements at all.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I seek some
clarity, Deputy President. Ms Pennicuik is supporting
smoking in cars with children. That is my
understanding. I am just trying to work out whether that
is what she is saying, because that is what it sounds
like. I am just curious because it seems that the former
government — —
The DEPUTY PRESIDENT — Order! I am not
sure that is helpful. I think the minister is making a
debating point rather than posing a genuine question. I
am happy for him to make a debating point, but he
should make that point rather than posing it as a
question to a member in the chamber.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Thank you,
Deputy President. I will pose this question generally.
As I indicated earlier, the former government and the
now government believe that responsibility of
Parliament then, as now, is to ensure that we send the
clear message that these offences are infringeable and
that they are lodgeable infringement offences. It is fair
to say that we strongly believe this should be
retrospective to ensure that there are no loopholes. If
Ms Pennicuik suggests that we are getting away with
something, we beg to differ.
The DEPUTY PRESIDENT — Order! I am sure
Ms Pennicuik wants to respond.
Ms PENNICUIK (Southern Metropolitan) — I do
not think I need to respond because I made it very clear
that we supported Mr Drum’s bill. We support it being
an offence for a person to smoke in a car where there
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are children present because we fully understand the
evidence about passive smoking and, in particular, its
health implications for children. What we do not
support is legislating retrospectively; it is a bad
precedent to set. Mr O’Brien is looking at me with a
furrowed brow. I am sure he understands that
legislating retrospectively is not a good idea. Even
though we fully support that offence being an
infringeable offence, we will not support this
amendment because it is retrospective. We do not
support the infringements with regard to the other
offences, as I have already mentioned.
Hon. M. P. PAKULA (Western Metropolitan) —
Given Ms Pennicuik’s remarks I think I should put
something on the record on behalf of the opposition.
The opposition, like the Greens, in a general sense, does
not support retrospective legislation. We have made
that clear, and we will continue to make that clear. That
is our principal position. Where we differ from
Ms Pennicuik in regard to these amendments being
moved by Mr Dalla-Riva is — —
Hon. M. J. Guy — The growth areas infrastructure
contribution was retrospective.
The DEPUTY PRESIDENT — Order! We were
going really well before, Mr Guy. That is enough.
Hon. M. P. PAKULA — If Mr Guy will listen, he
will see I am supporting Mr Dalla-Riva’s amendments.
The infringements were passed by this Parliament in
2009 and all this legislation seeks to do retrospectively
is to rectify a drafting error. I simply make the point on
behalf of the opposition that we differentiate between
legislation which creates offences retrospectively and
legislation which seeks to rectify an error that was
contained in legislation passed previously.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I will give an
A to Mr Pakula for trying to change the record, but it
was a ministerial error. There is a big difference.
Mr Pakula is claiming that the error was a drafting error
when it was not. As I outlined earlier, it was a failure by
the minister and the former government to incorporate
the amendments that were put before the chamber in
the infringements general regulations.
There was also a question regarding the enforceability
of the 8700 infringements Ms Pennicuik asked about.
Not all will be enforceable; some will be out of time.
Around 5000 will be out of time to lodge or prosecute,
and the reason is that the police only have six months
from the date of the offence to lodge a notice with the
infringement court. There is also a 12-month time limit
for an offence to be prosecuted in the Magistrates
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Court. Having the retrospectivity passed by this
chamber is very important to ensure that those offences
are enforced and enforceable. Finally, I would like to
say we agree with Mr Pakula that this is an instance of
appropriate retrospectivity, and I am glad that the
opposition supports us on that.
Ms PENNICUIK (Southern Metropolitan) — I ask
the minister to clarify what he just said. Did he say that
there were 8000-odd offences to do with tobacco?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — No.
Ms PENNICUIK (Southern Metropolitan) — Then
what was that number in relation to?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I earlier
indicated that the unpaid infringement notices must be
lodged within 12 months of the date of issue otherwise
they expire and cannot be enforced. There are around
8700 outstanding infringement notices issued under the
Summary Offences Act 1966 that have not been paid or
otherwise dealt with that will potentially expire or
become unenforceable. As I indicated, not all notices
will be enforceable; some will be out of time. Around
5000 infringement notices will be out of time to be
lodged or prosecuted for the reasons I indicated — the
6-month time limit for the police and the 12 months for
the Magistrates Court.
Ms PENNICUIK (Southern Metropolitan) — Out
of the 22 000, how many are able to still be proceeded
with?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — It depends on
who has paid them. As I said, there are currently
8700 notices outstanding. I will seek advice.
We do not have the other number; I may have to take it
on notice. We have asked for it; we have information
on other issues but not that one.
The DEPUTY PRESIDENT — Order! We seem
to have agreement that we will deal with it that way.
Committee divided on amendment:
Ayes, 35
Atkinson, Mr
Broad, Ms (Teller)
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr

Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs

JUSTICE LEGISLATION AMENDMENT (INFRINGEMENT OFFENCES) BILL 2011
Tuesday, 14 June 2011

COUNCIL

Eideh, Mr (Teller)
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr

Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Noes, 3
Barber, Mr (Teller)
Hartland, Ms (Teller)

Pennicuik, Ms

Amendment agreed to.
The DEPUTY PRESIDENT — Order! I will call
on Mr Dalla-Riva to move his amendment 2, which is
also linked to amendments 3 and 4 and is directly a test
of new clause BB within amendment 5 and a test of
amendment 6, which relates to the long title.
Mr Dalla-Riva may therefore wish to foreshadow these
amendments.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I move:
2.

Clause 1, page 2, after line 5 insert —
“( ) amend the Tobacco Act 1987 to provide for a
savings provision; and”.

Obviously amendment 2 relates to the amendment of
the Tobacco Act 1987 to provide for a savings
provision. Again it relates to the capacity for us to
ensure that we outline lodgeable infringement offences
that came into effect on and from 1 January 2010 so
that the offence at section 5S, which is an infringement
offence, will be taken to be — and always has been —
a lodgeable infringement offence, as we have
previously discussed. I move that amendment for those
reasons.
The DEPUTY PRESIDENT — Order! I advise the
committee that I am getting some clarity from the
clerks on the advice I have that this is a further test of
Mr Dalla-Riva’s amendments 3 and 4, given that I had
already indicated that the previous amendment was a
test of amendments 3 and 4. If the house passed the
previous amendment, then surely 3 and 4 were also
tested. I am getting some clarity on how they can be
tested twice. Nevertheless, are there any further
contributions on proposed amendment 2?
Ms PENNICUIK (Southern Metropolitan) —
Deputy President, just on your clarification of
clarifications, does that mean that we have tested all the
amendments with this amendment?
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The DEPUTY PRESIDENT — Order! Was
Ms Pennicuik’s question addressed to me or the
minister? I apologise; I am getting some advice on this
matter. Was it on this question I have just raised?
Ms PENNICUIK (Southern Metropolitan) — Yes.
The DEPUTY PRESIDENT — Order! By way of
clarity for the committee, as I ruled in relation to
Mr Dalla-Riva’s amendment 1 that it was a test of
amendments 3 and 4, and amendment 1 was agreed to
by the committee, then amendments 3 and 4 are also
agreed to. The point being made now is that because
amendment 2 is partially linked to amendments 3 and 4
it is now a test of new clause BB. Amendments 3 and 4
are not subject to further consideration; they are
deemed to be agreed to. This is now a test of clause BB,
whereas the previous one was a test of clause AA. I am
ruling that amendments 3 and 4 are agreed to by the
committee’s agreement to amendment 1.
Ms PENNICUIK (Southern Metropolitan) —
Thank you, Deputy President. I thought you said
previously it was a test of new clause 5; I am just
clarifying that. What about amendment 6? I thought
you said previously it was a test for amendments 3, 4
and 5.
The DEPUTY PRESIDENT — Order! No. By
way of clarity, it is directly a test of new clause BB
within amendment 5 and of amendment 6, which
relates to the long title. It is a test of new clause BB.
Ms PENNICUIK (Southern Metropolitan) — And
of amendment 6?
The DEPUTY PRESIDENT — Order! It is also a
test of amendment 6, which relates to the long title. By
way of clarity, we are saying that new clause BB is
tested by this amendment, because AA has already
been agreed to in the test of amendment 1.
Ms PENNICUIK (Southern Metropolitan) — I
wondered if the minister had the answer to the question
yet.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — We are still
waiting, but it seems as if there will be more detail than
we can provide tonight. I will take Ms Pennicuik’s
question on notice and get back to her.
The DEPUTY PRESIDENT — Order! Is the
minister wanting to proceed, or what will he do? Is he
giving advice that a detailed answer will be provided at
a later date?
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Hon. R. A. DALLA-RIVA — Yes.
The DEPUTY PRESIDENT — Order! Is
Ms Pennicuik happy to continue with that issue? Is that
concerning Ms Pennicuik?
Ms PENNICUIK (Southern Metropolitan) — No, I
accept the minister will give that to me.
The DEPUTY PRESIDENT — Order! I remind
the house I have ruled that Mr Dalla-Riva’s
amendment 2 will be a test for new clause BB.
Amendment agreed to; amended clause agreed to.
Clause 2
The DEPUTY PRESIDENT — Order!
Mr Dalla-Riva’s amendments 3 and 4 have been tested,
so obviously there will not be a division, but the
amendments need to be formally moved.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I move:
3.

Clause 2, line 10, omit “sections 5 and 6” and insert
“this section, sections 5, 6, 7 and 8”.

4.

Clause 2, after line 11 insert —
“( ) This section comes into operation on the day that
this Act receives the Royal Assent.
()

Section 7 is taken to have come into operation on
16 December 2009.

()

Section 8 is taken to have come into operation on
1 January 2010.”.

Amendments agreed to; amended clause agreed to;
clauses 3 to 5 agreed to.
Heading to clause 6
The DEPUTY PRESIDENT — Order!
Ms Pennicuik’s proposed amendment 1 to clause 6 can
be considered a test for her remaining amendments 2 to
4. Ms Pennicuik may therefore wish to foreshadow
those amendments.
Ms PENNICUIK (Southern Metropolitan) — I
move:
1.

Heading to clause 6, lines 3 and 4, omit “the offence of
wilful damage” and insert “certain summary offences”.

It proposes to amend the heading of clause 6. Inserting
the phrase ‘certain summary offences’ means they
would be included in the extension of the trial period —
that is, not just the offence of wilful damage but what I
mentioned before, the offences of indecent language
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and offensive behaviour under sections 17(1)(c) and
17(1)(d) of the Summary Offences Act 1966. Those
two offences would be extended by way of a trial for
12 months. In terms of that time, I foreshadowed in the
second-reading debate that I thought it would be a good
opportunity for the government or Parliament to have a
look at the whole of section 17(1) of the Summary
Offences Act 1966 and decide whether it is still a
contemporary piece of legislation or a contemporary
provision in terms of the way it is expressed and
whether the offences, in and of themselves, are
appropriate. Rather than just including the offences
now as infringement offences, particularly given the
archaic language used in some of them — not to
mention what the actual effect of the offences is — that
section of the Summary Offences Act 1966 should be
reviewed. That is the second reason why I believe those
two offences impact more on vulnerable sections of the
community than on the rest of the community.
Therefore the trial needs to be extended to make sure it
will not have that adverse impact on those vulnerable
community members.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — We have
moved amendments to make these offences
infringeable offences on an ongoing basis following a
trial of which an assessment was made that involved all
the stakeholders, as was indicated earlier. The
government’s view is that offences (c) and (d) under
section 17(1) of the Summary Offences Act 1966
should be infringeable on an ongoing basis. If
Ms Pennicuik is now moving that we should remove
those particular offences, that is not the government’s
intention — the government is making it such that the
trial period has finished and they will now be
infringeable offences on an ongoing basis.
Hon. M. P. PAKULA (Western Metropolitan) — It
is appropriate for the opposition to indicate its position
on Ms Pennicuik’s amendments, and I will speak to the
amendments more generally rather than speaking only
to her amendment 1. While it has been difficult for the
opposition to form a view on this matter, the opposition
will not be supporting these amendments, and I will just
indicate why. We agreed with Ms Pennicuik — and
frankly Ms Pennicuik agreed with us — that the
evaluation should have been made public prior to the
vote on this bill. However, our concern is with the
release of the evaluation rather than with having an
extra year of evaluation. Given that there have already
been three years of evaluation, we do not believe that
an extra year of evaluation would remedy the problem
of having the evaluation kept under lock and key. We
would have been far happier for the evaluation to be
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released — and to be released now — prior to the
debate on this bill.
The information we are forced to rely on today is
exactly the same as what we would be forced to rely on
12 months from now, which is the government’s
assertion that the evaluation has shown the trial to be
successful. Therefore I do not see that we would be any
more satisfied in 12 months time than we are now in
relation to the available information. We are today
relying on the government’s undertaking that the
evaluation shows that the infringement regime has been
successful with regard to the particular offences that
Ms Pennicuik wants to have added to the additional
12-month sunset. On that basis we do not see how an
additional 12 months of trial or evaluation would make
any particular difference. What we think would make a
difference would be the government releasing that
evaluation, yet the government will not do that now,
and I am sure the government would not do that a year
from now.
Sitting suspended 6.30 p.m. until 8.02 p.m.
Ms PENNICUIK (Southern Metropolitan) — I
want to briefly respond to Mr Pakula’s declaration that
he will not support the amendment on the grounds that
12 months would not make a difference. I think it will
make a difference by enabling us to ascertain the effect
of these two offences being permanently put under the
infringements regime. If they were given the extension,
along with the other two offences that are being given
the extension, it would allow us time to perhaps
persuade the government to release the evaluation with
regard to these offences so that we can make a
judgement. It would have the effect of not entrenching
these offences into the infringement system, giving us
time to make our own inquiries to properly assess
whether it is a good thing for them to remain under the
infringement system or not. Large sections of the
community — for example, the community legal sector
and the Law Institute of Victoria — have expressed
grave concerns about these offences being placed under
the infringement system.
Given that the bill allows for some offences to be
extended, my amendment adds two more offences to
the trial period so that we can properly ascertain in
good faith whether or not they belong there. We are not
able to do that with the current information before us,
so I urge the house to support my amendment.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
government understands the concerns raised by
Ms Pennicuik; however, as I indicated earlier, in terms
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of monitoring and evaluations, I have outlined in detail
the agencies and organisations involved as part of the
infringements standing advisory committee. I also
detailed earlier that they are continuing the trial for
shop theft and wilful damage because shop theft
involves elements of dishonesty and wilful damage
involves victims of property offences.
In addition, there seems to be a misconception that by
making these offences a matter of course the
government does not understand the process. As
Ms Pennicuik would know, the infringements system
has inbuilt safeguards designed to protect vulnerable
people and generally it provides options for people with
special circumstances. Ms Pennicuik may remember
this in our earlier Public Accounts and Estimates
Committee days when we went out and saw special
circumstances defined to include a mental or
intellectual disability or illness or a serious addiction
where it causes a person to be unable to understand or
control a behaviour constituting the offence.
Special circumstances also includes homelessness,
where homelessness causes a person to be unable to
control the behaviour constituting the offence. A range
of protections is already in place. As I indicated, the
government is prepared to move forward on a number
of offences to make them infringeable, except for those
two matters of shop theft and wilful damage.
The DEPUTY PRESIDENT — Order!
Ms Pennicuik has moved amendment 1, which is
considered a test of her remaining amendments 2 to 4.
Committee divided on amendment:
Ayes, 3
Barber, Mr
Hartland, Ms (Teller)

Pennicuik, Ms (Teller)

Noes, 35
Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms (Teller)
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Eideh, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr

Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr (Teller)
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr
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New clauses

(a) is taken to be, and to always have been,
a lodgeable infringement offence within
the meaning of that Act as if it had been
prescribed as a lodgeable infringement
offence by regulations made under that
Act; and

Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I move:

(b) may be dealt with as a lodgeable
infringement offence under that Act.

Amendment negatived.
Clause agreed to; clauses 6 to 8 agreed to.

5.

(2) Any lodgement under Part 4 of the
Infringements Act 2006 and any
enforcement action taken under that Act in
respect of an infringement offence referred to
in subsection (1) is taken to be, and to always
have been, a valid and lawful lodgement or
enforcement action under that Act, as the case
requires, to the extent that the lodgement or
enforcement action was taken on the basis
that the infringement offence was a lodgeable
infringement offence.”.’.

Insert the following new clauses to follow clause 6 —
‘AA New section 63 inserted — Summary Offences
Act 1966
After section 62 of the Summary Offences Act
1966 insert —
“63 Savings and validation provision —
Summary Offences and Control of
Weapons Acts Amendment Act 2009 —
lodgeable infringement offences
(1) Despite anything to the contrary in the
Infringements Act 2006, on and from
16 December 2009, an offence against
section 6, 13, 14 or 17A which is an
infringement offence within the meaning of
that Act —
(a) is taken to be, and to always have been,
a lodgeable infringement offence within
the meaning of that Act as if it had been
prescribed as a lodgeable infringement
offence by regulations made under that
Act; and
(b) may be dealt with as a lodgeable
infringement offence under that Act.
(2) Any lodgement under Part 4 of the
Infringements Act 2006 and any
enforcement action taken under that Act in
respect of an infringement offence referred to
in subsection (1) is taken to be, and to always
have been, a valid and lawful lodgement or
enforcement action under that Act, as the case
requires, to the extent that the lodgement or
enforcement action was taken on the basis
that the infringement offence was a lodgeable
infringement offence.”.
BB New section 47 inserted — Tobacco Act 1987
After section 46 of the Tobacco Act 1987
insert —
“47 Savings and validation provision —
Tobacco Amendment (Protection of
Children) Act 2009 — lodgeable
infringement offences
(1) Despite anything to the contrary in the
Infringements Act 2006, on and from
1 January 2010, an offence against section 5S
which is an infringement offence within the
meaning of that Act —

New clauses agreed to.
Long title
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I move:
6.

Long title, after “by infringement notice” insert “, to
amend the Tobacco Act 1987”.

Amendment agreed to; long title agreed to.
Reported to house with amendments, including
amended long title.
Report adopted.
Third reading
Motion agreed to.
Read third time.

APPROPRIATION (PARLIAMENT
2011/2012) BILL 2011
Second reading
Debate resumed from 2 June; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Mr LENDERS (Southern Metropolitan) — I rise to
speak on the Appropriation (Parliament 2011/2012) Bill
2011. My contribution to the debate will not be long.
Historically the appropriation for the Parliament has
been covered by a separate bill from the appropriation
bill. This bill has six clauses and one schedule, and it
seeks to appropriate $106 million to the Parliament.
The opposition has no disagreement with much of the
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bill, but I will move a reasoned amendment to deal with
two issues to which the opposition takes exception.
I will not speak any further on the bill itself because it
has been covered by the minister’s second-reading
speech in the Assembly and the opposition’s main
position was outlined by the shadow Treasurer in the
Assembly. I have said I will speak briefly. However,
members of the government taunted me on the last two
occasions I sought to expedite proceedings in this house
by making brief comments during debate. Therefore I
say to Mr Philip Davis that if he wishes us to stay here
a long, long time, we have a committee stage in front of
us. I will be succinct because, as I said, this bill speaks
for itself. The serious matter I wanted to raise is the
reasoned amendment.
As I said, it is a simple bill of six clauses and a
schedule. At the start of the schedule we see the
government recommends that the appropriation for the
Legislative Council be increased by 2.8 per cent, for the
Legislative Assembly by 2.8 per cent, for parliamentary
investigatory committees by 0.5 per cent, for the
Department of Parliamentary Services by 5.8 per cent
and for the Auditor-General by 5.1 per cent. The
opposition has no issue with any of those increases
other than that for the parliamentary investigatory
committees.
On its election the Baillieu-Ryan government made a
big commitment to set up a further joint investigatory
committee that would look to the independent,
broadbased anticorruption commission, to the freedom
of information commissioner and to the Ombudsman. It
said in its election commitment — and we do not
dispute it — that those bodies should have a form of
parliamentary oversight. During a debate in this house
about the parliamentary committees the government
insisted on keeping all 12 joint investigatory
committees; it had the numbers to do so. However, a
13th committee was promised.
In effect there has been a cut to the committee budget.
Even though the committee budget has been increased
by 0.5 per cent, which is what schedule 1 of this bill
does, we have obviously had a 2 per cent cut because of
the government increasing the number of joint
investigatory committees. I will be interested to ask
Mr Rich-Phillips about the departmental funding model
and whether it is 2.5 per cent or 2.75 per cent and
whether there has been an indexation of all output lines
to deal with inflation.
The first point I would make deals with increasing the
funding for committees. I move:
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That all the words after ‘That’ be omitted with the view of
inserting in their place ‘this house refuses to read this bill a
second time until the government commits to increasing the
Legislative Council budget by an additional $400 000 in
2011–12, and indexed annually thereafter, which is needed
urgently to adequately resource the Legislative Council
standing committee system which was unanimously adopted
by all parties in the Council in October 2010 and an additional
$156 000 to the joint investigatory committees budget in
2011–12, and indexed annually thereafter, to enable the more
efficient operation of the joint investigatory committee
system, by indexing its budget to the departmental funding
model.’.

Essentially the amendment seeks to do two things. The
first is that this bill not be considered by the Council
now but that the Assembly come back and boost the
budget for the joint investigatory committees by
$156 000. That would mean the increased budget for
those committees would be the same for both houses of
the Parliament. We are saying that if the government
wishes to do this work, it should increase the funding to
those committees by the same amount as it has for the
rest of the Parliament, particularly as there is a greater
workload.
I imagine Mr Rich-Phillips in his summation will say,
‘The committees have all got five members now rather
than seven’ — reading his mind from across the
chamber. What I would say to him is that the number of
members sitting on a committee is absolutely incidental
to the costs of running the committee. The main costs
are the secretarial costs, the Hansard costs, the
advertising costs and all the other things that go with it.
The first part of the reasoned amendment asks for the
budget to be increased by the same amount as the
budgets for the rest of the Parliament.
I have a great deal more passion for the second part of
the reasoned amendment, and I hope 16 of the members
opposite will leap across the chamber and vote with the
opposition on it, given that it is what they said they
would do in opposition — that is, that the budget for the
Legislative Council would be increased by $400 000 to
service the three standing committees of this Council
that were established by a resolution of the Council.
There is also the Standing Orders Committee, the
members of which include Mr David Davis,
Mr Dalla-Riva and Mr Hall from the government.
There was quin-partisan support in this chamber during
the last Parliament for the establishment of a
Senate-style committee in this house. The department
of the Legislative Council put in a budget bid for
$400 000 for what it saw as minimal staffing of
research officers and the like for these committees to
function. Nowhere in the parliamentary appropriation
bill is there any funding for these standing committees
of the Legislative Council.
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I could go on for a long time about this budget and a
whole range of other things, but what the opposition
will seek to do is have its reasoned amendment
supported. The opposition will support the
parliamentary appropriation, but ask that $556 000
more be put in.
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can all vote on here tonight, and that is extra funding
for the extra parliamentary committees that are a feature
of this new Parliament.
Just to go around the chamber here and talk about a
number of my colleagues, in the last Parliament
Mr David Davis — —

Mr Ondarchie interjected.
Mr O’Brien — We weren’t here.
Mr LENDERS — I take up Mr Ondarchie’s
interjection — spend more money. Mr Ondarchie wants
to talk of a government which has budgeted for
$100 million plus in advertising and has increased the
size of the cabinet by two. If he thinks that is okay, and
if he votes for all of that but thinks it is inappropriate to
have scrutiny of the executive — that it is okay to put
two more cabinet ministers in place, two more drivers
for the cabinet ministers, two more ministerial officers
and goodness knows how many staff with them — —
Mr Barber interjected.
Mr LENDERS — They are not cheap, that is right.
Mr David Davis of course will not say in this house
whether those ministers pay for their own food; he says
he does not know. If Mr Ondarchie thinks that is okay
but that it is extravagant to service parliamentary
committees to scrutinise the government, then he would
have felt very comfortable 11 years ago in the Kennett
government, because that is exactly what it did and it
was the start of its downfall. What I would say here
tonight is that this reasoned amendment asserts the
authority of this house and provides for greater scrutiny
of government. I urge the house to support the reasoned
amendment, which would make this parliamentary
appropriation bill an even better bill.
Mr BARBER (Northern Metropolitan) — Let me
first say it is important that there is an appropriation bill
for the Parliament that is separate to the general
appropriation for the state of Victoria, and that is a
principle that was established quite some time ago. It is
important. We will be comforted to know that the
Legislative Council and Legislative Assembly, the
committees, the Department of Parliamentary Services
and the Auditor-General are all funded in this bill
separate from the issues of the other appropriation bill.
We all agree in principle that there should be a separate
bill in this format, and that goes back to an inquiry and
a discussion which members should go and have a look
at if they are interested.
We should also be able to agree on the principle that
that scrutiny is good. Most members of this chamber
would agree with that principle. Bravo to Mr Lenders
for turning that principle into a practical action that we

Mr BARBER — In a minute I will go on to those
members who were not here in the last term and what
they might like to take away from this.
In the last Parliament Mr David Davis, now the Leader
of the Government in the upper house, was pretty much
the king of sending things to parliamentary committees.
He moved rafts of different references to both joint and
upper house committees. Generally I read about them
in Monday morning’s Age after someone had briefed a
journalist over the weekend that the Parliament was
going to vote on setting up another inquiry into
something. I was often asked to comment on whether I
would be supporting it, which would really take the
need to have an actual Parliament out of the equation if
you could just read about what was going to happen in
the Age. As it is now, you can read about it in the Age,
as the Parliament itself has become slightly less useful
because the government controls both houses.
An honourable member interjected.
Mr BARBER — Someone was yelling across the
chamber a moment ago, ‘What was the downfall of the
Labor government?’. It might have been that it had so
few members who had ever experienced what it was
like to be in opposition. I think that was its problem. Of
course there are a number of new members here on the
government’s side, the tide having come in for the
government and cast onto the beach some flotsam and
some treasures from the deep. These members have
never experienced what it is like to be in opposition.
They are led in here like lambs to the slaughter to read
out things that are given to them by the government to
read, and they read them out in the same way that
backbenchers in the Labor government used to read
from their ministerial briefing notes.
Mr Ondarchie — Don’t you compare us!
Mr BARBER — I sit here and try to work out how
much of his own homework Mr Ondarchie has done on
a matter as opposed to just simply reading the briefing
notes. I suppose the skill of a good parliamentarian
might lie in my not being able to work it out.
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That sort of dependency syndrome that you get from
being in government is not something that the Greens
have. We are not the battery hen model of some of the
backbenchers who have occupied space over here; the
Greens are more free range. We have to go out and
forage for our own titbits of information before we
come in here and speak on any of the 11 shadow
portfolios that we each have.
Crucial to that is the work of parliamentary committees.
Another colleague from across the way, Mr Philip
Davis, schooled me early on that one of the major
powers of the Parliament is the power to probe.
Regardless of the vote and how that might go — and to
a certain extent many votes are predetermined —
Mr Philip Davis pointed out to me the power to probe.
He sent me a reading assignment which was about
2 inches thick, which I went off and dutifully read over
the space of about six weeks, and at the end of it I
understood exactly what he meant. The Parliament’s
power to probe, even if it might not be able to stop a
bill temporarily or indefinitely, is one of the crucial
functions that a Parliament carries out, and it is outlined
right here in the schedule to the bill. There is the
Auditor-General, who probes on our behalf; the
Ombudsman, who can do the same thing; and the
parliamentary committee system.
It is true that the joint investigatory committees,
being joint between both houses, generally become
the creature of the government and get references
which are sometimes of great import and sometimes
little more than busy work for members of the
government of the day. Some of that is creeping into
our new upper house committees as well. But there
should not be any doubt around here of the principle
that this should be well funded. The question then
becomes: will you apply that principle to yourself?
That is the real test of a principle; not just that you
agree with it in some academic fashion but that you
are actually willing to uphold it.
My good friend and colleague Mr Philip Davis is
now the chair of the Public Accounts and Estimates
Committee, which I sat on when Mr Gordon
Rich-Phillips, who is now a minister, was also
involved. Mr Rich-Phillips, Mr Drum and I were
involved in various committees designed to get to the
bottom of things like who put Peta Duke up to
writing the memo that she did in relation to
Mr Madden’s proposed vote or the inquiry into who
was talking to whom about lottery licences. There
was also a belated inquiry that I proposed, which the
opposition eventually came on board with, into the
desalination plant. That inquiry was too little, too
late. We got some information, but because of the
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delays coming from the then opposition in setting up
that inquiry we did not succeed in getting enough
information on the table that might have changed
that.
It is clear that the cost put forward by Mr Lenders as the
price of all this probing is a vanishingly small amount
of money to spend if it prevents one stuff-up by
government. Governments can stuff up big these
days — not just thousands, not just millions, not even
hundreds of millions but billions of dollars — when
they make the wrong decision. That is why the money
we spend on the Ombudsman, the Auditor-General and,
for that matter, the investigatory processes of the
Parliament is very worthwhile. Mere hundreds of
thousands of dollars can ultimately save us hundreds of
millions or even billions of dollars in misspent money,
money that is spent badly or on contracts entered into
under poor terms.
The previous government did not like it when we
scrutinised it, and this government is showing no great
appetite for it. I am not suggesting it is worse than the
last lot; I am simply saying that so far it does not seem
to be better at wanting to be scrutinised. The test the
government is now failing is that of allowing its worst
political enemy, if that is who it is, to have access to its
books and inside information. It is only when that
happens that the people have confidence in
government, and without confidence in government we
as a society have very little to go on in dealing with real
problems. For that reason we will support the reasoned
amendment moved by Mr Lenders, and naturally
enough we will have no opposition to the bill should
Mr Lenders’s amendment be unsuccessful.
The ACTING PRESIDENT (Mr Eideh) —
Order! I call Mr Philip Davis.
Mr Barber — Give us your wisdom on the power
of probing.
Mr P. DAVIS (Eastern Victoria) — I will have to
read the transcript later. It is always a delight to speak
on the bill for the Parliament appropriation, and I have
made it a bit of a tradition in recent years. In most years
I have made comment about deficiencies in terms of the
administration of the Parliament, but out of great
respect for my friend and colleague President Bruce
Atkinson, with whom I have served in this Parliament
since 1992 when we were both elected, I will refrain
from making observations about those deficiencies and
deal with the bill that is before the chamber. In
particular I want to pick up some points made by the
Leader of the Opposition, Mr Lenders. How things
change! I can recall very well in the last Parliament,
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when Mr Lenders was Treasurer, the view the then
opposition had about the mean-spirited nature of the
Treasurer.
Before I go down that track I want to compliment
Mr Lenders, who by 30 June 2007, in the first year after
the 2006 election, as Leader of the Government in the
upper house and I think the Minister for Education at
the time — I am vague about this — had implemented
a change, which I am sure was much underrated by new
members, to the resourcing of members of the upper
house to increase staffing by 100 per cent. I have to
confess that as a long-serving member whose staff had
to suffer being on their own while working in a fairly
demanding environment — with just one member of
staff for each member of the Legislative Council it was
quite a challenging environment — the move to a new
representative base with larger electorates, from 4 lower
house seats to 11 lower house seats in the regions, the
agreement of Mr Lenders to the representations made
by the opposition was much welcomed. I acknowledge
that as being a great advancement in relation to the
ability of members of this place to do their job as
members of Parliament. I do not want that to be seen as
churlish in any way; it is important to acknowledge
good work when it is done.
However, I have been thinking about other good works
I could reflect on. I thought I would think about that
before I spoke, and Mr Lenders gave me the
opportunity to make further reflection when he moved a
reasoned amendment, which I will speak to. In the first
instance he argues that the Legislative Council budget
should be increased by $400 000 in 2011–12 and
indexed annually so that adequate resources can be
urgently provided to the standing committees system. I
remind Mr Lenders that in the 56th Parliament we had a
very vigorous investigatory committee process. Indeed
we had the Standing Committee on Finance and Public
Administration, which was chaired most effectively by
Gordon Rich-Phillips, mostly to the frustration, I have
to say, of Mr Lenders and his government, because it
exposed a range of deficiencies in the performance of
the government in a number of areas. It is fair to say
that that committee could have contributed much to
exposing the deficiencies of certain members of
Mr Lenders’s government, including the former
Minister for Planning.
In any event, $400 000, in a work test sense, would be
about what that committee was worth — and
Mr Rich-Phillips on his own was worth at least that
much. But Mr Lenders was parsimonious. As
Treasurer, the steward of the state’s finances,
Mr Lenders refused repeated requests to make
resources available to the upper house committee
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system. Mr Lenders forgot that one day soon he would
be in opposition, and now he makes this plaintive cry
for more resources for the opposition to harass the
government of the day. I say to Mr Lenders, given that
back in 2007 he had great foresight to increase the
resources of individual members of the upper house by
100 per cent —
Mr Lenders — And their office budgets.
Mr P. DAVIS — and their office budgets — that he
and his members can rely on their own resources to do
the research involved in supporting the upper house
committee inquiries. That means therefore, to be
consistent with Mr Lenders’s position in relation to not
resourcing the upper house committees in the 56th
Parliament, that the same situation applies. It is true that
what goes around comes around, and the government of
today is burdened with a blow-out in costs of unfunded
commitments made by the previous government. The
government now has to find the resources for that, and
it is therefore necessary for the government to be
prudent. I do not believe the government will yield to
Mr Lenders’s request for additional resources.
However, I would like to take this a step further. In his
motion Mr Lenders calls on the government to increase
the resources of the joint investigatory committees by
$156 000 in the next financial year, indexed annually
thereafter. Again I can respond and say that in terms of
the comments Mr Lenders made about the additional
oversight responsibilities the Parliament may have
through some committee process — —
Mr Lenders — You also voted on the increase to
the salary of the chair of PAEC, if I recall, which you
voted against.
Mr P. DAVIS — Probably.
Mr Lenders — You did. The Nationals didn’t,
though.
Mr P. DAVIS — I do not think I want to be
distracted in this debate, but whatever the outcome it
was probably a very wise decision in hindsight.
In any event I have to say the comments of Mr Lenders
about the oversight of FOI and IBAC (independent,
broadbased anticorruption commission) really come
down essentially to this issue: a presumption that in
introducing new legislation the government would fail
to provide adequate resourcing for those arrangements.
I have a full expectation that along with legislation to
implement those election policies the government will
put in place a resourcing arrangement to support those
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policy commitments as well at the same time. I would
be relaxed about that, if I were Mr Lenders.

delivery, table 3.11, page 252, for those members who
want to check the reference.

But I want to pick up his request for additional funding
for the committees, because I want to go back to a
commitment that his government made in relation to a
committee that I have a particular interest in these days.
I recall very clearly that a case was made to the then
Premier, Mr Bracks, which Mr Bracks was very
amenable to because he had been a member of the
Public Accounts and Estimates Committee in his career
and understood the challenges in front of PAEC. In fact
he understood that PAEC produced on average about
10 reports a year, which is nearly 50 per cent of all the
reports of all the parliamentary committees, with the
exception of SARC (Scrutiny of Acts and Regulations
Committee).

Mr Barber — What’s it up to now, a million bucks
a year?

Mr Barber — Let’s get rid of all those other ones
then.
Mr P. DAVIS — The other committees do good
work in specialist areas, but PAEC has a particular and
significant role in terms of public administration and
accountability. But there is a constraint in terms of
resources which even Mr Bracks recognised. Back in
2007 he recognised it to the extent that he actually said
something interesting at the 2007–08 budget estimates
hearing on 3 May. The transcript of the hearing shows
the then Premier confirmed increased funding of
$360 000 specifically for PAEC on the grounds that:
… PAEC has a different role and function to other joint
parliamentary committees. It is a different function. It ranges
over the whole of government. It has an estimates hearing in
which ministers make submissions, and it can call in
government departments for those submissions as well. It
reports to the Parliament on the overall estimates as well. It
reports to the Parliament on the overall estimates, and those
recommendations are very important for government activity.
Because of that and because of its primacy as a scrutiny on
the executive and its operation, I am very happy that within
the parliamentary appropriation there is $360 000 extra
provided. If there is any doubt with the presiding officers or
clerks, you can show them the transcript of this hearing and
subsequent correspondence that you will receive from the
Treasurer about these matters. It is provided by the Parliament
through the output of parliamentary reports and services.

That is part of the story. The next part of the story was
that supplementary one-off funding of $250 000 was
subsequently provided to PAEC by the then Treasurer
in the last quarter of 2006–07 which increased its
funding to $920 000 from the $740 000 of the previous
year. Then an amount of $359 000 per annum on an
ongoing basis was also subsequently confirmed in
writing by the then Premier and Treasurer and clearly
provided for — in budget paper 3, 2007–08 service

Mr P. DAVIS — Indeed that may be an interesting
interjection, because in 2007–08 the PAEC budget was
increased to a total of $1.02 million. Thereafter PAEC’s
budget was cut back to $870 000 and has remained at
these levels for the past three financial years. The point
is that PAEC did not receive the full benefit of the
allocation by the then government. Mr Lenders as
Treasurer could have done something about this, but he
chose not to do so. Mr Lenders as Treasurer had it
within his gift to ensure that funds committed by his
government to PAEC could have flowed through to the
committee, but in fact he just decided not to bother.
Indeed it is so evident that this was a failure to
implement a policy which had been confirmed in a
letter dated 16 May 2007 by the Acting Premier, John
Thwaites, to the then chair of the Public Accounts and
Estimates Committee, stating that there would in fact be
an additional $359 000 a year ongoing.
I put it to Mr Lenders that there is a great thing in
public life, and that is consistency. Mr Lenders has said
one thing when in government and a different thing in
opposition. I put it to Mr Lenders that his credibility has
been, regrettably, tarnished by this inconsistency. I
would like to see Mr Lenders now recant, admit his
failure as Treasurer and join with me in advocating to
the executive and to the presiding officers that indeed
the resources that Mr Bracks committed to PAEC
should be so provided. However, it is clear that until
that is achieved there could be no possibility that
Mr Lenders’s reasoned amendment could be supported.
One thing at a time. We know policy change is
incremental: you take small steps. And the small step
would be for Mr Lenders to recant and support the
Public Accounts and Estimates Committee by ensuring
that it is properly resourced.
Mr Lenders interjected.
Mr P. DAVIS — No, I think Mr Lenders’s point is
to allocate those resources elsewhere, and I am not
interested in supporting that proposition. I look forward
to the contribution of Mr Lenders in the committee
stage, if indeed he is taking us into committee, because
I will join with him in a detailed examination of the
parliamentary appropriations so that the parliamentary
committee which I chair is properly resourced.
Hon. G. K. RICH-PHILLIPS (Assistant
Treasurer) — I am pleased to make a couple of remarks
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in response to matters raised by Mr Lenders in
particular and in doing so acknowledge the comments
of Mr Lenders, Mr Barber and Mr Philip Davis with
respect to the parliamentary appropriation bill. Of
course I think all members who have spoken this
evening on this bill have an interest in parliamentary
committees. As Mr Davis indicated, in the previous
Parliament I served as chairman of the Standing
Committee on Finance and Public Administration, so I
do have an acute understanding of and appreciation for
funding parliamentary committees. Indeed I spent a
number of years on the Public Accounts and Estimates
Committee and have an appreciation of the matters
raised by Mr Davis in his contribution.

items of the appropriation it is open, under the Financial
Management Act 1994, for the presiding officers to
make allocations within those individual line items. If it
is the Parliament’s will and the presiding officers’ will
for funds to be shifted from joint committees to the
Department of the Legislative Council, that option is
open under section 31 of the financial management act.
However, the government believes, having needed to
frame a budget in a particularly challenging financial
environment, that a 5 per cent increase in the
parliamentary appropriation, which is ahead of
inflation, is appropriate, and therefore we will not be
supporting the reasoned amendment proposed by
Mr Lenders.

The government will not be supporting the reasoned
amendment moved by Mr Lenders this evening. By
way of reasoned amendment and a message back to the
other place, Mr Lenders seeks to have an additional
$400 000 provided for Legislative Council committees,
indexed annually into the future, and a further $156 000
provided for joint committees into the future. I take up
Mr Davis’s point around the committees of the
Legislative Council and note that the work the standing
and select committees of the previous Parliament
undertook was within the budget that the previous
government allocated for the Legislative Council. The
budget that this government is allocating, this
appropriation, as Mr Lenders indicated is 2.7 per cent
higher than last year’s allocation, consistent with the
departmental funding model.

The ACTING PRESIDENT (Mr Eideh) —
Order! The question before the Chair is that the bill be
now read a second time. Mr Lenders has moved a
reasoned amendment to omit all words after ‘That’ with
the view of inserting other words in their place.
House divided on amendment:
Ayes, 17
Barber, Mr
Broad, Ms
Eideh, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Lenders, Mr
Mikakos, Ms
Pakula, Mr

Mr Lenders — Not for committees.
Hon. G. K. RICH-PHILLIPS — Legislative
Council?
Mr Lenders — No, the joint investigatory
committees, a 0.5 per cent increase.
Hon. G. K. RICH-PHILLIPS — The Legislative
Council appropriation, which funds the committees of
the Legislative Council, has been increased by 2.7 per
cent, consistent with the departmental funding model
(DFM).
Mr Lenders — To be precise, 2.77.
Hon. G. K. RICH-PHILLIPS — It is 2.75 for the
DFM, to take up the point Mr Lenders was raising
earlier, and it is likewise for the appropriation for the
Legislative Assembly.
I note that the total appropriation for the Parliament is
increased by some $5.1 million, or 5 per cent, over the
total quantum of the five appropriation lines. The
government will not agree to the reasoned amendment
moved by Mr Lenders. I note within the individual line

Pennicuik, Ms
Pulford, Ms
Scheffer, Mr
Somyurek, Mr (Teller)
Tarlamis, Mr
Tee, Mr
Tierney, Ms (Teller)
Viney, Mr

Noes, 19
Atkinson, Mr
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Elsbury, Mr
Guy, Mr
Hall, Mr

Koch, Mr (Teller)
Kronberg, Mrs
O’Brien, Mr (Teller)
O’Donohue, Mr
Ondarchie, Mr
Petrovich, Mrs
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr

Pairs
Darveniza, Ms
Elasmar, Mr

Lovell, Ms
Finn, Mr

Amendment negatived.
Motion agreed to.
Read second time; by leave, proceeded to third
reading.
Third reading
Motion agreed to.
Read third time.
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EQUAL OPPORTUNITY AMENDMENT
BILL 2011
Statement of compatibility
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Equal
Opportunity Amendment Bill 2011.
In my opinion, the Equal Opportunity Amendment Bill 2011,
as introduced to the Legislative Council, is compatible with
the human rights protected by the charter act. I base my
opinion on the reasons outlined in this statement.
Overview of bill
The main purpose of this bill is to amend the Equal
Opportunity Act 2010 (2010 act) to:
alter the governance arrangements for the Victorian
Equal Opportunity and Human Rights Commission (the
commission) and the powers and functions of the
commissioner;
remove the commission’s power to conduct public
inquiries and amend the commission’s powers to
conduct investigations;
alter the exceptions relating to religious bodies and
schools and standards of dress, appearance and
behaviour in schools;
insert exceptions relating to youth wages,
accommodation that is unsuitable for children and for
clubs established principally for a political purpose;
clarify the relationship between reasonable adjustments
and disability standards made under the Commonwealth
Disability Discrimination Act 1992 (DDA) and
determinations made under section 160B of the Building
Act 1993 (building act); and
make miscellaneous amendments to improve the
operation of the act.
The bill also amends the Electoral Act 2002 to permit
discrimination in employment on the basis of political belief
or activity.
Human rights issues
The bill raises a number of human rights issues.
Reasonable adjustments for person with a disability —
clauses 7, 9, 10, 12, 13
There are a number of provisions in the 2010 act that impose
obligations to make reasonable adjustments to accommodate
the needs of persons with disabilities. However, there are
parallel obligations under the DDA, which provides for
disability standards. There are also provisions in the Building
Act that enable building owners, designers, surveyors and
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builders to apply to be exempt from improved accessibility
requirements that would impose unjustifiable hardship.
These amendments clarify the relationship between the 2010
act, standards under the DDA and determinations made under
section 160B of the Building Act.
The amendments make clear that employers, firms,
educational authorities and service providers are not required
to make a reasonable adjustment to the extent that they have
already complied with, or have been exempted from
compliance with, a relevant disability standard made under
the DDA. To the extent that this may result on a limit on the
right to equality, I consider that it is reasonable and justified.
Disability standards are made for the purpose of progressively
realising the right to equality and eliminating discrimination
for persons with disabilities. Given this, where a standard
does not immediately and completely eliminate
discrimination, it is likely to be regarded as a reasonable and
justifiable limit on the right to equality.
The amendments also make clear that employers, firms,
educational authorities and service providers are not required
to make an adjustment that relates to a building or land when
a determination in relation to that adjustment has already been
made under section 160B of the Building Act. As explained
in the statement of compatibility in relation to the Building
Amendment Bill of 2011, which enacted s 160B of the
building act, where a person meets the test for an exemption,
any limit on the right to equality would be reasonable and
justifiable under section 7(2) of the charter act.
Exception — youth wages — clause 8
Clause 8 provides that an employer can discriminate on the
basis of age in paying an employee who is under the age of
21 years according to the employee’s age. The purpose of the
provision is to clarify that the payment of an employee under
the age of 21 years according to their age will not amount to
unlawful discrimination under the 2010 act. This reinstates
the position that currently applies under the Equal
Opportunity Act 1995 (1995 act).
The practical effect of the exception on people under the age
of 21 years will not be significant due to the fact that Victoria
has made wage regulation a largely federal matter, through its
referral of the subject matter of terms and conditions of
employment to the commonwealth Parliament. The Fair
Work Act 2009 of the commonwealth, which applies —
subject to some exclusions — to employers and employees in
Victoria, authorises the payment of junior rates of pay in
certain instruments (for example, in a modern award or an
enterprise agreement). In accordance with certain instruments,
youth wages can be lawfully paid regardless of whether there
is a specific youth wages exception at the state level.
Given that for all practical purposes youth wages are
permitted in Victoria, it is appropriate that the Equal
Opportunity Act makes that clear.
There may be some situations which are not covered by the
Fair Work Act 2009 but which may nevertheless fall within
the exception in clause 8.
To the extent that the provision may authorise youth wages
that are not already authorised by the Fair Work Act 2009,
clause 8 has the effect of imposing a limit on the right to
equality. It permits discrimination based upon an employee’s
age. However, I consider that any limit on the right to equality
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is reasonable and justified under section 7(2) of the charter
act.

limit will have to be assessed for reasonableness according to
section 7(2) of the charter act.

The exception serves the important purpose of protecting the
competitive position of young people in the labour market.
Young people starting out in the workforce usually do not
have the skills or experience to match those of older
applicants, and are thus disadvantaged in terms of obtaining
employment. The ability to pay youth wages helps to offset
this and provides an incentive to employ young people. I
acknowledge that there is some disagreement as to whether a
youth wages provision is the best and least discriminatory
way of achieving this purpose. However, other options such
as wages based on level of experience or training are more
difficult to apply in practice. They are also likely to be
confusing in Victoria due to the fact that payment of wages is
largely governed by commonwealth law and youth wages are
permitted under that law.

Private schools are not public authorities under the charter act
and their policies will not be subject to a section 7(2)
assessment. However, in the case of private schools,
individuals and their families have capacity to make a choice
about whether or not to attend a particular school.

Overall, considering the limited application of the exception,
the importance of the purpose, the connection between the
limitation and its purpose, and the clarity the provision
provides for employers and employees in Victoria, I consider
on balance that any limitation on the equality right is
reasonable and demonstrably justified.
Exception — standards of dress, appearance and
behaviour — clause 11
Clause 11 amends the exception for schools in relation to
standards of dress, appearance and behaviour. The exception
in the 2010 act provides that the views of the school
community are a relevant factor in assessing whether a
standard is reasonable. Clause 11 amends the 2010 act to
provide that a standard must be taken to be reasonable if the
educational authority has taken into account the views of the
school community in setting the standard. This reinstates the
position that currently applies under the 1995 act.
The purpose of the amendment is to give greater scope for
schools to adopt standards of dress, appearance and behaviour
that reflect the standards and values of the school community.
It may be argued that this has the potential to unreasonably
limit rights such as freedom of expression (section 15) by
preventing individuals from expressing their opinions and
beliefs.

To the extent, if any, that the provisions may result in a limit
on rights, I consider the limits are reasonably justified. The
amendment restores the balance in favour of schools and the
school community when determining appropriate standards of
dress and behaviour. Standards of dress and behaviour
contribute to the tone of a school and the ability of students to
learn free of disruptive behaviour by other students, and
reflect the school’s culture and values. Clause 11 recognises
that the views of school communities about appropriate
standards of dress and behaviour may differ and it allows for
schools to decide what is reasonable in consultation with their
communities.
Exception — accommodation unsuitable for children —
clause 14
Clause 14 reinstates the exception under the 1995 act that
would be omitted under the 2010 act. It allows
accommodation providers to refuse to provide
accommodation to a child or a person with a child if the
accommodation, because of its design or location, is
unsuitable for children.
The purpose of the exception is to protect children by
ensuring accommodation providers are not obliged to provide
accommodation to children that is not suitable for them. The
exception limits the right to equality in section 8(3) of the
charter act, but promotes the protection of children in
section 17(2).
The exception is reasonable and connected to its purpose
because it restricts the circumstances in which discrimination
is allowed to where accommodation is unsuitable or
inappropriate because of its design or location. The exception
does not allow a person to refuse to provide accommodation
for other reasons such as the amenity of other guests.
Exception — clubs established principally for a political
purpose — clause 15

However, I consider the provision represents an appropriate
balance to enable the right of a school community to set
standards of dress, appearance and behaviour for students
attending the school.

Clause 15 inserts an exception to allow clubs principally
established for a political purpose to restrict membership on
the basis of political belief or activity.

For the provision to apply, the educational authority must
have taken into account the views of the school community.
The provision would not be satisfied if the authority only took
account of the views of one sector of the community and
ignored the contrary views of other sectors of the community.
The United Kingdom House of Lords has made clear that
where an educational authority has carefully considered the
views of the school community in arriving at a school
uniform policy, great weight will be given to the authority’s
assessment.

The rationale for the exception is similar to that underpinning
the exception in section 27 of the 2010 act allowing
employers to discriminate on the basis of political belief or
activity, when recruiting for certain types of jobs such as
ministerial adviser, staff for political parties and similar
employment. Section 27 acknowledges the importance of a
person’s political belief in determining their suitability for
political related employment. Clause 15 acknowledges the
importance of a person’s political belief in determining their
suitability to join a club established for a political purpose.

I also note that this provision does not override the obligation
on public schools to comply with their obligations as public
authorities under the charter act. Where a behaviour or dress
standard would result in a limit upon a charter act right, that

Allowing membership to be decided on the basis of alignment
of a person’s political belief with the club’s purpose furthers
the right to freedom of association in section 18 of the charter
act. While the clause limits the right to equality in
section 8(3), the limitation is restricted in that it applies only

EQUAL OPPORTUNITY AMENDMENT BILL 2011
Tuesday, 14 June 2011
to clubs where the principal purpose of the club is political.
Further, the exception only relates to determining
membership to the club and would not cover other areas such
as service provision.
As such, the limitation on the right to equality is reasonable
and appropriate.
Exception — competitive sporting activities — clause 17
Clause 17 introduces two new categories of exception for
competitive sport activities. The first exception permits
single-sex competitions in competitive sporting activities if
such competitions are necessary to allow participants to
progress to elite level national or international competitions.
The second exemption permits single-sex competitions or
restrictions on the participation of one sex, where such
competitions are intended to facilitate participation in the
sport and are otherwise reasonable, with regard paid to the
nature of the sport, the consequences of the exclusion on the
excluded or restricted sex and whether there are other
opportunities for persons of the excluded or restricted sex to
participate in the activity.
These exceptions limit the right to equality in section 8 of the
charter act, but in my opinion any limit is reasonably justified
within the meaning of section 7(2) of the charter act. The
exceptions serve the important purpose of furthering
opportunity by allowing participants to qualify for certain
elite level competitions that require single-sex participation,
and by seeking to facilitate participation in competitive sport.
While mixed participation opportunities may in some
competitive sports be the most equitable and appropriate form
for competition or play, in other competitive sports there is
evidence of instances where a requirement to play mixed
gender competitions has been detrimental to participation,
specifically in relation to females, and has resulted in a loss of
female participants. It has been recognised that, in addition to
physical differences, there are a range of other psychological
and emotional factors that affect participation in open access
competitions, such as concern over body image, religious
beliefs, personal confidence and self-esteem issues, lifestyle
choices or simply a person’s preference to participate with
members of their own gender.
The limitation is confined to sporting competitions which are
part of the elite pathway to national or international
competitions, and to competitions where the intention is to
facilitate participation. The second exemption relating to
participation incorporates a proportionality analysis relating to
whether the restriction is reasonable, which requires the
consequences of exclusion or restriction and alternative
opportunities for the excluded or restricted sex to be taken
into account. The availability of restrictive conditions as an
alternative to total exclusion also allows sporting bodies to
adopt a less discriminatory approach when considering these
issues.
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religious bodies and religious schools will be the same as for
other activities.
This limits the right to equality in section 8(3) of the charter
act because existing provisions of the 2010 act, which under
the bill will also apply in an employment context, allow
discrimination on the basis of the attributes of religious belief
or activity, sex, sexual orientation, lawful sexual activity,
marital status, parental status or gender identity in
circumstances where the discrimination either conforms with
the doctrines, beliefs or principles of the religion, or is
reasonably necessary to avoid injury to the religious
sensitivities of adherents of the religion. I consider that these
limitations are reasonable and justifiable within the meaning
of section 7(2) of the charter act.
The purpose of the limitations is to protect and promote the
right to freedom of religion and belief (section 14 of the
charter act) and freedom of association (section 16(2) of the
charter act) for religious schools and bodies by allowing such
organisations to discriminate in certain circumstances. I
consider that the amendments strike the appropriate balance
between the right to equality in section 8 of the charter act and
the rights to freedom of religion in section 14 and freedom of
association in section 16(2).
One of the circumstances in which discrimination by such
organisations is not prohibited is where the discrimination
conforms with their religious beliefs, doctrines or principles.
The other circumstance in which discrimination is permitted
is where it is reasonably necessary to avoid injury to the
religious sensitivities of adherents of the religion. The words
‘reasonably necessary’ import an objective standard into this
provision — it will not be enough that a person considered
that the discrimination was reasonably necessary to avoid
injury if the discrimination is not, on a reasonable judgement,
necessary for that purpose.
Discrimination in employment on the basis of political
belief or activity — clause 35
Clause 35 inserts a new exception to enable the Victorian
Electoral Commission to discriminate against potential
employees based upon the person’s political belief or activity.
The VEC is required to publish guidelines setting out the
criteria to be applied in refusing employment under this
provision.
It is clearly appropriate that the VEC be able to refuse
employment based upon a person’s political activity. The
maintenance of the integrity of elections and the public
confidence in the VEC in conducting fair elections is vital in a
free and democratic society. This has been recognised by the
Victorian Civil and Administrative Tribunal in granting an
exemption to the VEC under the 1995 act. Given this, I
consider that the VEC should be the subject of a statutory
exception, rather than have to apply for an exemption every
three years.

In my view, the limitation on the right to equality is
reasonable and justified.

Conclusion

Exception — religious bodies and religious schools —
clauses 18 and 19

For the reasons given in this statement, I consider that the bill
is compatible with the Charter of Human Rights and
Responsibilities Act 2006.

Clauses 18 and 19 repeal the provisions of the 2010 act under
which religious bodies and religious schools could only
discriminate in employment where conforming with the
doctrines of the religion is an inherent requirement of the
position. The effect of clauses 18 and 19 is that terms of the
exception allowing discrimination in employment by

Richard Dalla-Riva, MLC
Minister for Employment and Industrial Relations
Minister for Manufacturing, Exports and Trade
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Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations).
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
Equality of opportunity is an ideal grounded in Victoria’s
history. It is an ideal that stems from the Australian sense of a
fair go, the sense that it is not fair to refuse to employ
someone or provide them with goods or services on the same
terms as everyone else just because of the colour of their skin,
their gender or some other irrelevant attribute.
Victoria’s first Equal Opportunity Act was introduced in 1977
by the Hamer government. Equal opportunity laws since then
have evolved to keep pace with our rapidly changing society.
The Baillieu government is strongly committed to effective
equal opportunity laws that fairly balance competing rights
and obligations, proactively promote the right to equality of
opportunity and provide fair, effective and accessible
remedies.
Last year, the previous government introduced the Equal
Opportunity Act 2010 (the 2010 act) which is due to
commence on 1 August 2011. The 2010 act proposes to give
sweeping powers to the Victorian Equal Opportunity and
Human Rights Commission (the commission) and in doing so
will, if left unamended, expose businesses and community
organisations to the threat of unwarranted and unchecked
exercise of coercive powers.
The 2010 act also maintains earlier changes made by the
previous government to the governance structure of the
commission, which created the single combined role of
commissioner and chairperson of the board of the
commission. This is contrary to generally accepted practice of
good corporate governance in Australia because it excessively
concentrates power in the hands of one person. The 2010 act
also threatens to impose far-reaching restrictions on the ability
of faith-based organisations to employ staff who support the
values of the organisation. This in particular would
dramatically undermine the rights of parents to send their
children to schools that are able to provide the values-based
education their parents are seeking for them.
That is why during the 2010 state election campaign, the
Baillieu government made a commitment to introduce
legislation to amend the 2010 act. In particular, the
government committed to:
remove the coercive powers of investigation given to the
commission
remove the inherent requirement test the 2010 act will
impose on employing staff in a faith-based school or
other organisation, and
restore an independent chair of the commission.
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Regulatory powers
In delivering on these commitments, the bill firstly amends
the powers of the commission to conduct investigations and
public inquiries. The 2010 act expanded the powers of the
commission to take action in the absence of an individual
complaint. The 2010 act permits the commission to compel
attendance of a person before the commission and require the
production of documents for the purposes of an investigation.
The commission would also be able to issue compliance
notices enforceable through the Victorian Civil and
Administrative Tribunal (VCAT). The potential for abuse of
this power is real, and it is inappropriate for a public body
such as the commission to be able to exercise such sweeping
and unchecked powers. The bill therefore introduces a range
of safeguards in relation to the commission’s powers,
including:
providing that the investigatory powers of the
commission are to be exercised in cases where there are
reasonable grounds to suspect that there is systemic
discrimination that cannot reasonably be expected to be
resolved by dispute resolution or by application to
VCAT — for example, where the individuals who may
be subject to discrimination are unlikely to be able or
willing to bring a dispute to the commission or make an
application to VCAT;
removing the power for the commission unilaterally to
compel the production of information or documents and
attendance as part of its investigation processes; and
instead providing for the commission to apply to VCAT
for the necessary order, with specific procedural
protections for the parties against whom such an order is
sought;
removing the ability of the commission to conduct
public inquiries. The government believes that such
inquiries are likely to be expensive, are likely to cause
unwarranted disruption and inconvenience for many of
the organisations and people who might be called to give
evidence, and may expose those people and
organisations to damaging allegations of discrimination
during the course of the inquiry that might ultimately be
found to be unwarranted; and
removing the powers of the commission to issue
compliance notices or enter into enforceable
undertakings, and instead providing for the commission
to bring proceedings before VCAT where the
commission finds that discrimination has occurred, or
else to enter into an agreement with a party or parties
about action required to comply with the act.
These measures implement a more balanced approach to the
powers that the commission is able to exercise in taking
action against apparent breaches of equal opportunity laws in
Victoria. This approach supports the role of the commission
in protecting the community against discrimination,
particularly systemic discrimination, while also providing
appropriate protections for individuals and organisations
against the potential for arbitrary or unjust exercise of
coercive powers by a public body. The commission will have
a number of options in relation to the outcome of an
investigation, which it will be able to exercise in the manner
appropriate to particular cases. This includes not only taking
proceedings before VCAT or negotiating an agreed
resolution, but also making public a report on the
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investigation or lodging a report with the Attorney-General.
To further strengthen the independence of the commission,
the bill will also give the commission the power to provide a
report on the outcome of an investigation directly to
Parliament.
The commission has a strong focus on education and
providing information about antidiscrimination laws. It has
many dedicated staff who work to uphold and promote the
rights of Victorians and ensure that those who are subject to
those laws understand their obligations. Facilitating the
resolution of disputes is another key way in which the
commission helps build understanding of and respect for
diversity. Enforceable remedies and appropriate investigatory
powers are vital to redress wrongs and ensure that
antidiscrimination laws are not ignored, but wherever possible
support for and commitment to equality of opportunity is best
built through education and dialogue. The government
supports this approach and wants to see the commission
vested with regulatory powers that are available when
investigatory action is needed, but which are used as a last
resort rather than a first resort.
Exceptions
The bill also addresses a number of concerns about changes
to exceptions and exemptions made by the 2010 act.
The rights of freedom of religion, belief and association are
vital to any free and democratic society, as is the right of
parents to send their children to schools that are able to
provide the values-based education their parents are seeking.
However, these rights would be badly undermined and
weakened if the 2010 act were to come into force unamended.
In particular, the legislation’s so-called inherent requirement
test would have the consequence that faith-based schools and
other organisations could be forced to hire staff who are
fundamentally opposed to what the organisation stands for.
At present, under the Equal Opportunity Act 1995 (1995 act),
the law provides exemptions for faith-based schools and other
organisations for actions taken in accordance with the
organisation’s beliefs and principles.
The 2010 act continues that exemption test for most activities
of faith-based organisations, but in relation to the employment
of staff, it imposes an additional requirement that conformity
with the organisation’s beliefs or principles must be an
‘inherent requirement’ of the position.
According to many experts, this means that while a religious
school, for example, may be able to recruit religious
education staff who support the school’s beliefs, the school
would not be allowed to take support for the school’s beliefs
into account in recruiting any other staff.
This restriction on the freedom of faith-based organisations
under the 2010 act is in stark contrast to the position for
political organisations. The 2010 act imposes no such
‘inherent requirement’ test on political organisations. Political
parties will continue to be free, as they should be, to take
political beliefs into account in recruiting staff. It would be
absurd to suggest that a political party should be forced to
employ staff who actively opposed what that party stood for.
Such a law would make it virtually impossible for political
parties to operate. Yet the inherent requirement test in the
2010 legislation, if it were to come into operation, would
impose such an obligation on faith-based organisations.
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To remedy this injustice, the bill deletes the ‘inherent
requirement’ test introduced by the 2010 act. This means that
the test for exemption for employment matters will be the
same as the test that the previous government introduced for
all other activities of faith-based organisations. That test is
similar to the test that is currently in operation in Victoria
under the 1995 act, and is also similar to the test that applies
to employment-related matters under the commonwealth’s
Fair Work Act 2009.
It is important to note that the bill does not alter the other
changes made by the 2010 act to the religious exceptions,
including the limiting of the attributes to which the exceptions
apply. For example, discrimination on the grounds of race,
age or disability by religious bodies or schools will still be
unlawful.
The bill also reinstates a number of exceptions in the 1995 act
that are proposed to be removed under the 2010 act but which
continue to have a useful purpose. These include:
an exception to permit the payment of youth wages,
which is consistent with the authorisation of youth
wages under federal workplace laws;
the exception which allows a person to refuse to provide
accommodation to a child or a person with a child if
premises are unsuitable or inappropriate for occupation
by a child because of their design or location;
the exception that ensures that the views of school
communities are given proper recognition in considering
what are reasonable standards of dress, appearance and
behaviour for students.
The bill also includes an amendment to provide an exception
for clubs formed principally for a political purpose, so that
such clubs are free to decide on the membership of the club
on the basis of a potential member’s political belief or
activity.
The definition of ‘club’ in the 2010 act was derived from the
commonwealth’s Sex Discrimination Act 1984 and as a result
broadened the types of club covered by Victoria’s equal
opportunity laws to include political clubs. As the 2010 act is
a general act that covers other forms of discrimination,
including political discrimination, the amendment is
necessary to ensure that political clubs are able to operate
effectively.
The bill also amends the exception for discrimination in
competitive sport, which is contained in both section 66 of the
1995 act and section 72 of the 2010 act. This exception
currently allows the exclusion of a person from competitive
sporting activities on the basis of their sex if the strength,
stamina or physique of competitors is relevant. This exception
does not, however, recognise that overall participation in the
sport may dwindle unless single-sex competitions are
allowed.
For example, lawn bowls has been held not to be a sport
where strength, stamina or physique is relevant, with the
consequence that single-sex competitions are generally not
permitted. Mixed-sex competitions are welcomed by many,
but the needs of those who only want to play with members
of their own sex are not able to be addressed. This has led to
participants leaving the sport.
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In response to these issues, the bill includes two new
categories of exception for competitive sporting activities.
Single-sex competitions will be an exception to the
prohibition against discrimination in competitive sporting
activities if they are intended to facilitate participation in the
sport and are otherwise reasonable (having regard to specified
criteria) or are a pathway to elite national or international
competitions. There may be circumstances in which a
restriction on participation, rather than exclusion, of the
opposite sex may be sufficient to encourage increased
participation or prevent a decline in participation, and the new
exception also allows for this option.
The Victorian Electoral Commission (VEC) is an
independent statutory authority responsible for the
administration of elections in Victoria. Public confidence in
its independence and impartiality is vital for our democratic
process. The VEC is concerned to ensure that all staff and
contractors are perceived to be politically neutral in the
manner that they carry out their official duties. Over the years,
it has obtained orders from VCAT exempting it from the
equal opportunity legislation in respect of political
discrimination. Rather than requiring it to continue to justify
this common-sense approach, the bill will amend the
Electoral Act 2002 to enable the VEC to discriminate in
employment on the basis of political belief or activity,
without the need to apply to VCAT for an exemption.
Governance of the commission
The bill seeks to strengthen the governance of the
commission by reinstating an independent chair of the board
of the commission. Having a chair and a board independent
of the principal executive office within an organisation is the
generally accepted governance model in Australia for both
the public and private sectors. Separation of the chair and the
board from the principal executive office role is an important
way of ensuring proper checks, balances and accountabilities.
A vital role of an independent chair is to ensure that the
person who holds the principal executive office in the
organisation acts appropriately and does not act in breach of
his or her authority, while also providing valuable counsel
when needed.
The commission’s current governance structure, as
introduced by the previous government, overturned this
approach and axed the position of independent chair,
combining the role of commissioner with the role of
chairperson of the board. Combining these roles only opens
the door to the possibility of an abuse of power.
Disability provisions
The 2010 act imposes various duties on people to make
reasonable adjustments for those with a disability. The
provisions apply in a number of contexts, including
employment, service provision and access to premises.
Making reasonable adjustments requires an employer,
educational authority or service provider to balance the need
for change with the expense or effort involved in making this
change. If an adjustment requires a disproportionately high
expenditure or disruption, it is not likely to be reasonable.
At the commonwealth level, there are parallel obligations
under the Disability Discrimination Act 1992 (the DDA),
which provides for disability standards. For example, the
Disability (Access to Premises-Building) Standards 2010 (the
national premises standards) clarify obligations under the
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DDA aimed at ensuring dignified access to, and use of,
buildings for people with a disability. The overlapping
requirements of the 2010 act and the new national premises
standards can be confusing for people trying to understand the
nature of their obligations in this area. Therefore, the bill
makes it clear that compliance with an applicable
commonwealth standard under the DDA satisfies the
requirements of the 2010 act in relation to a relevant
reasonable adjustment provision.
The bill also changes the terminology of the 2010 act from
‘impairment’ to ‘disability’, which is the more commonly
used and easily understood term.
Secrecy
The secrecy provisions of the 2010 act make it an offence for
persons connected with the commission to disclose personal
information under the act unless it is necessary to do so under
the act. The Scrutiny of Acts and Regulations Committee in
its consideration of the 2010 act noted concerns about the
broad scope of the secrecy provisions imposed on the
commission and its staff, particularly in that the 2010 act
made no provision for a court to compel an employee of the
commission to provide evidence in the interests of justice.
The bill permits the commission to disclose certain
information in limited circumstances — that is, pursuant to a
court order in criminal proceedings or upon consent of the
relevant parties.
Other matters
The bill incorporates certain technical amendments proposed
by the commission to improve the operation of the 2010 act,
including:
altering the requirement for the commission to publish
an action plan lodged with it on the register of action
plans to enable the commission to publish at its own
discretion;
providing for the commission to charge a fee for service
when conducting voluntary reviews of compliance with
the act, on terms agreed to by the requesting party.
Conclusion
The 2010 act did not achieve a fair balance between the
competing rights and obligations that make up the equal
opportunity framework. It failed to recognise the potential for
harm that it created by giving the equal opportunity and
human rights commission sweeping coercive powers, and by
continuing a governance structure that concentrated too much
power in the position of the commissioner. The 2010 act also
overstepped the mark in unfairly restricting the activities of
faith-based schools and other organisations and in repealing
too many of the 1995 act’s exceptions. This bill achieves a
much better and fairer balance.
I commend the bill to the house.

Hon. M. P. PAKULA (Western Metropolitan) — I
move:
That debate be adjourned until Thursday, 16 June.

Hon. D. M. Davis — You are not going to
incorporate it in Hansard?
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Hon. M. P. PAKULA — It has been incorporated
in Hansard. The government is opposing the
adjournment of the debate.
The PRESIDENT — Order! Mr Pakula on a
procedural motion; it is a 30-minute debate.
Hon. M. P. PAKULA — As the President would be
aware, normally motions of this nature — to adjourn
debate on the second-reading stage of a bill — are not
opposed by the government, so it is unusual to have to
speak on them. The normal forms of this house are that
once a bill is read a second time debate on it is
adjourned for one week. This bill was originally
introduced to this chamber on the Thursday of the last
sitting week. Leave to proceed forthwith to the second
reading was denied on that day, but even if leave had
been granted, debate on the bill would have been
adjourned for one week at that time, which would have
taken us through to this Thursday rather than today.
Hon. D. M. Davis — That is not true. It would have
been last Thursday.
Hon. M. P. PAKULA — No, it would have been
Thursday two days from now, Mr Davis.
The passage of this bill through the Assembly was
secured by a rort, and to ram this bill through today,
rather than adjourning debate on it in the normal way,
simply compounds the rort — it makes it a rort on a
rort. We are effectively being asked to ignore the
normal forms of this house because the member for
Doncaster in the other place decided to ignore the
division bells. We have already seen the disgraceful
spectacle of the Assembly ignoring its own standing
orders, specifically standing order 152(1), which says a
motion must not be moved if it is substantially the same
as one that has been resolved in the same session. Then
we saw the spectacle of the government falsely
claiming that the Assembly’s standing orders are silent
on the issue, which they are not.
We saw the spectacle of the government claiming that
the member for Doncaster having better things to do
than vote on the bill somehow amounted to accident or
misadventure and the spectacle of the government
creating a new rule for the benefit of members of the
government, and members of the government alone, in
the event that they miss a vote. We then saw debate
being gagged and the bill being rammed through the
other place on the second attempt.
That whole sorry chain of events led to a delay in this
bill coming to this house. It came to this house a week
after the government originally intended it to. This is
the house that is designed to give that bill proper
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attention, scrutiny and review. Rather than sucking it
up, rather than wearing the consequences of the
slackness of one of its ministers and rather than just
wearing the fact that a government minister thought a
briefing from her department was more important than
voting, the government now seeks to truncate the
processes of this house in order to provide itself with a
remedy for its own stuff-up. This bill, given when it
was introduced into this chamber, should properly be
debated not today but on Thursday, and that is why the
opposition has moved that debate be adjourned until
Thursday.
Ms PENNICUIK (Southern Metropolitan) — I will
support the motion of Mr Pakula to adjourn debate on
this bill until Thursday. It is true that in the last sitting
week when the government moved by leave to proceed
forthwith to the second reading following the first
reading I denied leave for that. That was on the
Thursday of the sitting week, and as Mr Pakula said,
even if leave had been granted, the normal practice of
the house is to adjourn debate on a bill for one week,
which would have brought us to this Thursday.
That time should always be available, particularly when
we have sitting weeks one upon another, as we have
had recently. We had two in a row, then a one-week
break and then another sitting week. We have had a lot
of sitting weeks upon each other and a lot of work in
front of us. This is a very large, important and
controversial bill. It has been difficult to get across it all
in that time, along with everything else. The other point
I would make is that there is no particular rush to have
this bill passed. This bill could still be passed even after
the date when the 2010 act comes into effect. Even so,
there are two other bills on the notice paper that we
have not even commenced to debate, those being the
State Taxation Acts Amendment Bill 2011 and the
Environment Protection Amendment (Landfill Levies)
Bill 2011. They could be proceeded with now, and this
bill could be postponed until Thursday.
We have been told by the government that we are going
to sit here all night until the bill is passed. That is really
not warranted. As I have mentioned before in the house,
keeping the staff back here, particularly the advisers,
departmental staff, Hansard staff, attendants and people
in the papers office — everybody who has to remain
back — should never be done unless a bill is genuinely
an urgent bill. This does not fall into that category.
There is no national or state security issue involved
here. To tell us that we have to sit here all through the
night until the bill is finished is not acceptable, as if
somehow we need to think about what we have to say
and not ask the number of questions we otherwise
would at the committee stage of the bill, or not move
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the amendments we want to move because it will keep
us here all night. It is not acceptable to have late-night
sittings in this day and age. It is a workplace health and
safety issue for us and anybody else who is in this
chamber and has to work with us. It should only ever
happen if there is a genuinely urgent piece of legislation
before us, and that is not the case now. We could
proceed with either of the two bills I mentioned.
Mr Pakula talked about what went on in the lower
house. I went to that chamber to witness the debate on
the motion to suspend the standing orders, which set a
bad precedent for democracy in Victoria and should not
have occurred. The government could easily have
complied with the standing orders, waited six months
and reintroduced the bill. That is what should have been
done, because nothing here is urgent.
Obviously the bill is controversial. The government
would understand that we will not be supporting the
bill, because we supported the previous bill even
though it had its faults. However, that is not necessarily
the reason I support the motion. It is about the process;
it is about us as a Parliament observing proper
process — the standing orders and conventions under
which a bill is always adjourned for a week when the
second-reading speech is incorporated in Hansard to
give everybody enough time to properly consider it.
Given the importance of the bill and the controversy
surrounding it, I think it is even more important that we
follow that process. I am totally opposed to the idea that
we should be sitting through the night to pass this piece
of legislation. Therefore I support the adjournment
motion moved by Mr Pakula.
Mr VINEY (Eastern Victoria) — I just went to the
table to get the second-reading speech, and it was not
there. The second-reading speech was incorporated in
this house only 10 minutes ago, and the Government
Whip has failed to distribute it to the house.
Honourable members interjecting.
Mr VINEY — It was not at the table; I went and
asked the clerks for it, but they could not give it to me.
What we have now tonight — —
Honourable members interjecting.
The PRESIDENT — Order! Mr Viney, without
assistance.
Mr VINEY — There is one problem with
government members in this process, and it is a
consistency problem: they cannot speak and tell the
truth at the same time. This house is being asked to
consider a bill when the second-reading speech was
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incorporated in Hansard — not even read — barely
15 minutes ago. This house is expected to consider a
piece of significant legislation that is controversial.
There is no agreement that this matter ought to be
considered tonight. In the time I can recall there has
never been a case where there was no agreement to
consider a bill forthwith but it proceeded.
The opposition and the Greens do not agree that this
bill should be considered forthwith. Part of the reason
for that is that this house needs to independently
consider the legislation before it, not read or consider
the second-reading speech as it was given in the other
place. That is not the purpose of this house. This
house is to consider the legislation on its merits.
When the second-reading speech could barely have
been looked at by members in this place, because it
was incorporated in Hansard only 10 or 12 minutes
ago — —
Hon. W. A. Lovell — It was handed to you during
the last sitting week.
Mr VINEY — Ms Lovell demonstrates why she
should not be the Deputy Leader of the Government;
she does not understand the procedures of this place.
Ms Lovell should know that the first reading does not
include the second-reading speech. Her own minister
delivered it 10 minutes ago. He did not read it but had it
incorporated in Hansard. I went to the table to get a
copy of it, and it was not there. It could not be provided
to me.
Honourable members interjecting.
Mr VINEY — The clerks could not give it to me. It
is not my job to walk around to the other side of the
chamber. I asked the clerks where it was; the clerks and
the attendants did not have it and could not give it to
me. It was given to me just before I stood in my place.
Mr Ondarchie interjected.
Mr VINEY — I can tell Mr Ondarchie that it was
not there. It is ridiculous that this house is being
expected to debate a matter when the second-reading
speech has barely been delivered to the house.
This bill is one of the most controversial pieces of
legislation that I have seen in my 11 years in this place,
and agreement has not been reached for it to be debated
forthwith. Members of the opposition and the Greens
have indicated their wish to consider it for at least a
further two days. We may want to have further
consultation. It has never been the practice of this place
that a bill has been debated forthwith without there
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being agreement — not once in my 11 years in this
place has that been the case.
I sat in this place for years with members opposite,
when they were in opposition, lecturing us about the
proper procedures of this place and how we were
supposedly breaching them. This is the most
fundamental breach. The government breached the
procedures in the other place by changing the rules and
pushing through this legislation, and now it is breaching
the rules in this place by forcing this house to debate
this matter tonight until whatever time of the morning it
wants to take it to. It has not given proper process to its
consideration. Members of this chamber have not had a
chance to look at the second-reading speech. The
minister incorporated it in Hansard and did not bother
to read it, so no-one has had the opportunity to hear or
to read the second-reading speech in this place. That is
why we oppose this proposition.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I thank
members for their contributions. It is important to
understand a few issues in the debate. One is the notion
that somehow the second reading was not tabled. I
reflect back to, ‘I lay on the table the statement of
compatibility’. I think that is what they call a table, and
I did lay it on the table. Unless there is some codifying
of where — —
Mr Viney — That is not the second-reading speech;
that is the statement of compatibility.
Hon. R. A. DALLA-RIVA — It included the
second reading. The notion that I did not lay it on the
table may not have suited Mr Viney, but — —
Mr Viney — None of you understand the processes
of this place; it is a disgrace.
Hon. R. A. DALLA-RIVA — It may be a disgrace
in Mr Viney’s view, but unless there is something in the
standing orders that says I must lay it somewhere on
this table in a certain location or it will not meet
Mr Viney’s codified rules, then I beg to differ. I did lay
it on the table; I laid it on the table before I read it.
I think it is important for the record to note Mr Viney’s
notion that he struggled to find it. I had laid it on the
table in accordance with the rules of this chamber. I do
not resile from that fact. It was laid right there on the
table. I do not want to be flippant about it, but
Mr Viney seems to be making a big issue about it when
all I am saying is it was laid on the table.
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The issues raised in the other chamber are a matter for
the other chamber. We, as a chamber, have decided we
will debate this bill forthwith.
Hon. M. P. Pakula — No, we haven’t decided
anything yet.
Hon. R. A. DALLA-RIVA — The government has
decided.
Honourable members interjecting.
Hon. R. A. DALLA-RIVA — I thought that was a
very good interjection from Mr Viney, which was
countered by Ms Lovell. The reality is that we do not
support the motion moved by Mr Pakula to have the bill
dealt with on Thursday. We believe there has been
adequate consultation and discussion about this
particular bill in the public arena. I think it is fair to say
we are prepared to move forward and debate the bill.
Hon. D. M. DAVIS (Minister for Health) — I want
to make a very brief contribution. The government has
been very reasonable in this process. I want to put to
bed a couple of comments made in this house that did
not reflect reality. Firstly, I will talk about the process
in the lower house, because that has been referred to in
this procedural debate. There was a suspension of
standing orders; there is no question of that. That is not
an unusual process. It is a fact that on at least three
occasions in this chamber in the last Parliament the
suspension of standing orders was employed by the
Brumby government. The Brumby government
suspended standing orders.
Clearly the suspension of standing orders is not
unusual. Taylor in his book about the constitution of
Victoria makes it clear that it may be the choice of each
house to suspend standing orders. It is a normal practice
that is undertaken by chambers from time to time. He
refers to precedents going back to 1926. I have read
those precedents. It is a widely used mechanism where
standing orders — —
Hon. M. P. Pakula — You have read the
precedents? Pull the other one; it’s got bells on it.
Hon. D. M. DAVIS — I have, actually. Mr Pakula
should go and read them. He should read the notes that
relate to the Planning and Environment Act 1987 and
the growth areas infrastructure contribution and the
transport bills, which were passed during the last
Parliament and for which in this very chamber standing
orders were suspended.
Further, the opposition and the Greens were provided
with copies of the bill and the second-reading speech in
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the last week this chamber sat. Indeed the government
indicated — —
Hon. M. P. Pakula — In the other house.
Hon. D. M. DAVIS — No, here. Ms Lovell handed
Mr Leane a copy on the Thursday of the last sitting
week to ensure that every party had a copy of that bill
and that there was sufficient notice and a reasonable
procedure so that people had the opportunity to know
that the government intended to proceed to deal with
the bill today, Tuesday, when we returned to sit in the
Parliament.
This is a sensible process to ensure that, given that
leave had not been provided to second read the bill on
the Thursday of the last sitting week, the opportunity to
give notice was provided. The normal period of seven
days has actually been exceeded in this case. That
period would have ended last Thursday; it is now
Tuesday — —
Hon. M. P. Pakula — We weren’t sitting last
Thursday.
Hon. D. M. DAVIS — No, that is correct,
Mr Pakula, but people have had more than seven days
to be aware that debate on the bill would proceed.
There was also notification given in the normal notice
process as parties exchange materials to indicate what
they are going to cover this week, as non-government
parties give notice to the government. On the same day,
last Wednesday, notice was given. It is not true for any
member of this chamber to argue they were not given
notice that the bill would be debated today. The bill has
been discussed widely in the community. Nobody
could argue that it is a surprise that the bill is being
brought to this chamber, and nobody could argue that
the Labor Party and the Greens were not informed in a
reasonable way that the government intended to debate
the bill today. We intend to proceed. We intend to
allow a reasonable debate so — —
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is used from time to time by chambers using the
Westminster system around the world.
Hon. M. P. PAKULA (Western Metropolitan) —
Two minutes is barely enough to contend with that
drivel. Let me make a number of points: firstly, I
think the contributions of both Mr Dalla-Riva and
Mr David Davis were very instructive. Mr Dalla-Riva
said the government will decide, and Mr Davis said
the government will allow a debate in the upper
house — —
Mr Drum interjected.
Hon. M. P. PAKULA — The fact is, Mr Drum, that
despite Mr Davis’s pretence that the suspension of
standing orders is not unusual, this bill was defeated in
the Assembly. The Assembly standing orders are very
clear that a vote on the bill cannot be put again, and the
only time that standing orders have been suspended,
even in Mr Davis’s own examples, was when they were
suspended by consent — with the agreement of both
sides of the house.
Mr Dalla-Riva tries to indicate that what occurred in the
other place is a matter for the other place. The reality is
that the only reason the government is seeking to debate
this bill today, rather than allowing the regular
one-week adjournment after the second-reading speech
is first heard in this place, is because of the delay that
was created by the actions of the member for Doncaster
when she failed to attend the vote. It was the
government’s own stuff-up — a stuff-up occasioned by
the member for Doncaster that delayed the bill by a
week. Yet rather than suffer the consequences of the
government’s own mismanagement of its division and
of its members, the government now wants to impose
upon this chamber a truncation of debate and a
truncation of the normal processes of this house to
cover up its own error, its own laxness and the
slackness of the member for Doncaster.
House divided on Mr Pakula’s motion:

Hon. M. P. Pakula — You will allow a reasonable
debate!
Hon. D. M. DAVIS — Each and every member of
the chamber can make a contribution if they wish. It is a
very democratic process to allow people to make a
contribution as they see fit and reasonable. We will
uphold that right very strongly, but we will not have
crocodile tears cried by the Labor Party, given its
suspension of standing orders three times in this
chamber in the last Parliament and its argument that in
some way the suspension of standing orders is a novel
or unusual procedure. It is not. It is well established and
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Motion negatived.
The PRESIDENT — Order! I indicate to members
that I share some of the concerns that were expressed
by members of the opposition with regard to staffing
and so forth of Parliament when we have extended
sittings. At 11.30 p.m., consistent with what I have
previously determined during extended sittings, there
will be a break to give staff an opportunity to have
some supper and recharge their batteries, which will no
doubt allow members to do the same.
I also indicate to members that this is an important
debate. From the procedural debate we have just had it
is clear that there is a fair degree of angst among
members that this bill is even to be debated tonight. I
implore members to show respect for one another in
this place in what is going to be a difficult debate, given
that it is likely to proceed for some considerable time.
We all need to be careful not to allow ourselves to slip
in terms of the way in which we approach this debate.
Most of the matters that might well have been
considered by some members as being pertinent to why
we are in the position of debating this bill tonight, quite
possibly into the early hours of the morning, have now
been canvassed in the procedural debate. Whilst I will
not stop members from referring to those matters
obliquely in their contributions, I suggest that the
substantive matters of this debate are far more
important than how the bill got here. I hope members
will not be dwelling on those matters and trying to
antagonise members across the chamber one way or the
other.
Hon. M. P. PAKULA (Western Metropolitan) —
Thank you, President, for your words of advice. One of
the benefits of having had the procedural debate is that
we have been able to ventilate some of those matters
about how the bill got here without having to
unnecessarily dwell upon them during the
second-reading debate. Nevertheless, I say very proudly
that the opposition will oppose this bill.
This state has a very proud history of supporting and
proposing laws that enhance equality of opportunity —
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laws that enhance fairness and allow people, to the
greatest extent possible, to achieve and flourish based
on their inherent talents and industry. This state has a
proud history of proposing laws that enable society
more generally to benefit from the potential of every
member of our community. It is a history that goes back
a long time, but the field of equal opportunity
legislation in particular goes back more than 30 years.
It is a history in which from time to time our
commitment to diversity and to equality has given us
cause to extend those provisions in order to recommit to
the notion of opportunity for everybody. We saw that
recommitment bear fruit in the 1990s, and we saw it
bear fruit in the first decade of this century. At those
times the equal opportunity legislation that existed in
this state was updated, strengthened and enhanced to
reflect changes in community sentiments and
community attitudes. A feature of this state — one of
the things I think Victorians are most proud of — is that
historically we have been the trailblazer for promoting
diversity and equal rights, and every change we have
made in the last 30 years has been about enhancing
those rights, not about removing those rights. This bill
changes that, for the first time.
Mr Drum — It is your opinion.
Hon. M. P. PAKULA — Mr Drum, it is both my
opinion and a fact. Mr Drum will no doubt have an
opportunity to provide the Parliament with his
particular perspective on this legislation, and I am sure
he will do so in his normal manner. Let me say again:
this bill is the first time in — —
Mr Drum interjected.
Hon. M. P. PAKULA — If Mr Drum did not
interject — —
The PRESIDENT — Order! Mr Drum, I do not
need the constant chatter; we have moved on from the
coach’s box to the Parliament. I do not want to have
conversations across the chamber.
Hon. M. P. PAKULA — The point I was making is
that this bill changes the 30-year history of equal
opportunity advances, and it does so without giving the
changes that were made by the 2010 act the chance to
even commence, the chance to be trialled or the chance
to be evaluated. This bill effectively strangles the 2010
act in its crib before it ever had a chance to be
implemented or to demonstrate its effect. Why? Why is
this government so intent on in effect repealing the
2010 act before it had a chance to do its work and
before the government had even given itself the
opportunity to ascertain what its effect might be?
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It is not because, as was disingenuously dropped out to
the media, of ladies-only bowls clubs. The 2010 act did
not do anything at all to impact on ladies bowls clubs,
and neither are they the principal target of this bill. I
will give it to the government: that has been a
smokescreen dropped out into the public domain by the
government to mask the real intent and import of this
legislation.
I think it is important for the house to be reminded of
the processes that led to the passage of the 2010 act,
because they are starkly different from the process that
has been followed for this piece of legislation.
Members would recall that back in 2007 a discussion
paper was released by Julian Gardner, then the public
advocate; that as a consequence of that discussion paper
right through 2008 there was extensive consultation;
that later in 2008 the final Gardner report was released;
that in December 2008 a bill was introduced; and that
then a Scrutiny of Acts and Regulations Committee
options paper was circulated and something like
1800 written submissions were received. Then, after all
that, there was considerable discussion and consultation
and negotiation with a whole range of stakeholders, and
ultimately, before that bill was introduced into the
Parliament last year, compromise was reached.
It was not a bill which simply emerged into the
Parliament, fully formed — without consultation,
without discussion and without negotiation. The act
passed last year had a gestation period of three years.
The bill went through as much community
consultation, negotiation, discussion and compromise
as it would be possible for such a bill to have. The bill
was a balanced approach to the question of exceptions
and exemptions based on compromise reached in an
attempt to implement a reasonable and practical
approach with the inherent requirements test at its core.
The inherent requirements test under the 2010 act
means that a faith-based organisation can avail itself of
an exemption from a requirement that applies to
everybody — that is, not to discriminate in
employment — based not on who the employer is but
on the role that is being filled. This government says,
‘That’s not fair. That must be unwound. That must be
undone, it must be undone in haste and it must be
undone despite the fact that the bill was defeated in the
first instance in the other place’. The opposition says,
‘What is not fair about the inherent requirements test?’.
The inherent requirements test is a recognition that a
faith-based school might, for instance, have a different
approach to employing a teacher of its students from
the approach it might have to employing a cleaner,
gardener or receptionist — because the inherent
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requirements of those roles are entirely different. The
inherent requirements of a teacher in terms of the
education of the pupils at that institution are markedly
different from the inherent requirements of a person in
a role where the interaction with the school population
is obviously far more peripheral.
I would have thought that if the government is going to
provide some organisations with an exemption from the
general obligation to not discriminate, then it should
provide that exemption as narrowly as it possibly
can — that is, it should provide that exemption where it
is necessary to allow an organisation to ensure that
particular roles can be filled in a manner that reflects
the values of that organisation but not more generally
and not in a way that would normalise a discriminatory
practice any more than is absolutely necessary.
Opposition members are the first to concede that the
amendments to the Equal Opportunity Act 1995 that
were enacted last year were not met with universal
acclaim. Even though the provisions in last year’s act
were the subject of negotiation and the result of
compromise, some religious organisations considered
that last year’s act went too far, and many other
stakeholders — and some members of this place —
considered that it did not go far enough. Normally,
most fair-minded people would consider that to be a
sign that the government probably got the balance
about right, when some organisations consider a
measure has gone too far and others consider it should
have gone further. The government struck a practical
and reasonable compromise that addressed the needs of
religious organisations whilst limiting their ability to
discriminate to those circumstances where it was
absolutely necessary, and not further than that.
Opposition members believe that balance is exactly
what we found.
The bill also removes the power of members of the
Victorian Equal Opportunity and Human Rights
Commission to deal with systemic discrimination or
conduct inquiries on their own motion. The government
has sought in a quite scurrilous way to portray the
own-motion powers of the equal opportunity
commission as somehow creating a behemoth that will
invade every workplace and ferret out examples of bad
behaviour and make life impossible for employers in
those workplaces. Had they been allowed to come into
effect, these own-motion powers would have been
about what the Gardner report found — that is, that for
most Victorians equality of opportunity can be better
delivered if the commission has own-motion powers. It
is a recognition of the fact that an individual complaint
can deliver justice for only that particular individual
and that underlying issues of discrimination are better
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understood if the commission is able to initiate an
inquiry and then make recommendations to
government.
That is a really important point. This is not about the
equal opportunity commission conducting inquiries on
its own motion and then changing the law. It is about
the commission conducting inquiries on its own motion
so that its members can understand what is going on in
the community and then providing the government with
recommendations and ideas about how those issues can
be best addressed. It is then a matter for government to
determine whether it takes up those recommendations
or ignores them.
The 2010 act is a perfect example of that process. We
had the report of Mr Gardner, who made a whole range
of recommendations, some of which were picked up by
the government. The government should not be afraid
of organisations such as the equal opportunity
commission being able to conduct inquiries on their
members’ own initiative and then providing the
government with the best of their expertise and the best
information they are able to gain as a result of those
inquiries.
I suppose what is most surprising about this is that over
the past six months the government has demonstrated a
love of inquiries — the opposition would say an
addiction to reviews and inquiries. This is a government
that has shown that it wants to stress test and evaluate
every matter that comes before it — but not this matter.
This change will be eradicated in the same way as the
inherent requirements test, before it has ever had a
chance to be evaluated, before it has ever been trialled,
before any of the results that it might have delivered for
Victorians and before any of the advice it might have
delivered to government can ever come to fruition. It
will be eradicated by the passage of a bill that was
defeated in the Assembly and then passed by the
Assembly in an extraordinarily unusual series of events
initiated by the government.
Mr Davis might try to suggest that there was nothing at
all unusual about a bill that had been defeated being
recommitted for a vote; I would say that the history of
this Parliament would demonstrate otherwise. That was
an extraordinary and unusual event. This a bill that was
not only initially defeated and then carried in the other
place as a result of that rort, but it has not been, despite
the protestations of the Leader of the Government,
subject to any of the consultation, any of the
compromise, any of the evaluation or any of the
negotiation that applied to the act that this bill is in
effect repealing.
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The final point I want to make in this debate concerns
leadership and the setting of an example. For a whole
lot of Victorians what we say in here and out in the
public domain is really just so much static. A lot of
people do not follow the fine detail of bills. They
certainly do not read Hansard, and they do not hang off
every word that politicians say, but they do get
messages. The message I believe they will hear from
the passage of this bill in this place tonight — or
tomorrow morning, as I suspect it will be by the time
this bill is passed — and particularly the message they
will hear as a result of the zeal with which the
government has pursued this bill is that in some
respects that are not entirely clear to them
discrimination in Victoria is okay again. The message
they will get is that if it is not okay, it is more okay than
it was before. I think that is a terrible shame.
It is bad enough that we have an Attorney-General who
has in the past described homosexuality in the terms
that he has, and out of respect for the comments that the
President made at the commencement of this debate I
will not go to the comments themselves; they have been
put on the record before and members know what they
are. We have had even more odious comparisons being
used by other members in the other place. For the
dignity of this debate, I will not refer to the member or
the words that were used. They have been well
publicised and do not bear repeating by me.
We have also had what I would describe as weasel
words from the member for Prahran in the Legislative
Assembly, who effectively said in the second-reading
debate on this bill that faith-based schools are on notice
that they cannot engage in unfettered discrimination, as
though those words were some kind of square-up that
he felt he had to utter before he voted for the bill. It is as
if the member for Prahran is a disciple of the old
political adage that if you want to get along, go along.
Mrs Coote — On a point of order, President, I take
exception to that. The member for Prahran is not in the
chamber and cannot defend himself, and I believe
unfair allegations are being made against him in his
absence.
Hon. M. P. PAKULA — On the point of order,
President, I made no allegations against the member for
Prahran. I described my view of his decision to vote for
this bill. I made no allegations against him whatsoever.
I referred to his comments in the other place on the bill,
and I provided a commentary on that.
Mrs Peulich — On the point of order, President, the
member clearly imputed a motive, and I believe that is
in breach of standing orders.

EQUAL OPPORTUNITY AMENDMENT BILL 2011
1868

COUNCIL

Mrs Coote — He did indeed say they were ‘weasel
words’ and then went on to be quite derogatory in the
comments that followed.
Hon. M. P. PAKULA — If that is out of order, then
most of what Mrs Coote says is out of order most of the
time.
The PRESIDENT — Order! I have to say that I
have been quite pleased with the progress of this debate
so far because I think Mr Pakula has recognised the
guidelines that I set at the start in an effort to have a
constructive debate in what are going to be fairly
difficult circumstances. I must also congratulate the
chamber on the basis that members have also accepted
the words that I offered at the outset and have listened
to Mr Pakula’s speech practically in silence and
allowed this debate to proceed in a constructive
manner.
I am not convinced that Mr Pakula’s remarks to this
point represent an attack on the member that would
constitute a concern to me under the standing orders. I
am conscious of the fact that he has not dwelt on these
points but has addressed the substance of the legislation
and to some extent how it has got here. In my view he
has not been going out of his way to reflect on other
members in a way that I think is in breach of standing
orders to this point. I am sure that having had the matter
raised and understanding what the standing orders are,
Mr Pakula will stay on the right side of the footpath.
Hon. M. P. PAKULA — Thank you for your
ruling, President. I simply make the point that I hope
we do not reach the stage here where politically
criticising one another becomes a breach of standing
orders.
I had no intention of dwelling on this matter any further
other than to say that many Victorians will take a
message from the passage of this bill, and they will take
that message whether or not they have heard about the
contribution of the member for Prahran in the
Assembly or about previous comments made by the
Attorney-General or comments made by other
members of the government in this place or the other
place. Their takeaway point will be the notion that
somehow equal opportunity protection in the state of
Victoria has been eroded. If more Victorians face
discrimination as a consequence of what we do in this
place tonight, then it certainly will not be something
that I as a member of Parliament take any pride in.
The thing that I will take some pride in is that my
colleagues and I will tonight oppose this bill, and we
urge every other member of the house to do likewise.
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Business interrupted pursuant to standing orders.
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the sitting be extended.

House divided on motion:
Ayes, 19
Atkinson, Mr
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr

Kronberg, Mrs (Teller)
Lovell, Ms
O’Brien, Mr
O’Donohue, Mr (Teller)
Ondarchie, Mr
Petrovich, Mrs
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr

Noes, 17
Barber, Mr
Broad, Ms
Eideh, Mr (Teller)
Hartland, Ms
Jennings, Mr (Teller)
Leane, Mr
Lenders, Mr
Mikakos, Ms
Pakula, Mr

Pennicuik, Ms
Pulford, Ms
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Pairs
Darveniza, Ms
Elasmar, Mr

Drum, Mr
Koch, Mr

Motion agreed to.
Debate resumed.
Ms PENNICUIK (Southern Metropolitan) — In
April last year we debated the Equal Opportunity Bill
2010, and during that debate I said I regarded it as one
of the most important bills that had come before the
upper house since I had been elected. I said that
because the equal rights of Victorians and the
protection of Victorians from discrimination affect the
health, happiness, welfare and opportunities of every
Victorian. Protection from discrimination is one of the
most important things we can ensure as
parliamentarians. There are six objectives of the Equal
Opportunity Act 2010, and people can familiarise
themselves with them if they are not aware of them all.
The first is:
to eliminate discrimination, sexual harassment and
victimisation, to the greatest possible extent;

That is the purpose of the act, and the amendments that
are being made to the act by this bill today do not do
that. They do not fulfil the prime objective of the act,
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which is to remove discrimination to the greatest extent
possible.
I regret that we are debating this bill today. I regret it
for a number of reasons. The first reason is the process
that occurred in the lower house. I accept that perhaps
there was an accidental missing of a division. However,
the fact is the bill was defeated and the Speaker did the
appropriate thing under the Westminster system and
traditions and voted to maintain the status quo. That is
what has always happened in such a case.
Unfortunately the government used its majority in the
lower house — a majority of one — to suspend the
standing orders and reintroduce the bill. I do not think
that was a wise decision by the government. Just
because governments can make those sorts of decisions
does not mean they should. They should abide by the
process, whether or not they have the numbers. To use
the numbers to abuse the process in that way is a bad
precedent to set, and it is not a good omen for the
government. I regret that we are debating the bill
because of that.
I regret that we are debating the bill at 10 o’clock. The
government has again used its numbers to extend the
sitting for who knows how long to debate this
important piece of legislation, which as I have said
touches every Victorian, particularly those in our
society at risk of being discriminated against or
victimised. That is what the act is for — to protect those
people — and the Victorian Equal Opportunity and
Human Rights Commission is there to implement that.
As I have said before when we have gone into the night
debating bills, it is not helpful in terms of occupational
health and safety or in terms of good legislation. We
should not be doing it, because there is no urgency for
this bill.
The bill is a step backwards in protecting human rights
in Victoria. I heard somebody say in the media that
1 June 2011 will go down as a notorious day, the day
the standing orders were suspended in such a way as to
allow the bill to be brought back in against all
convention. The bill going through the house —
whether it is today, tomorrow or Thursday — will also
be a sad occasion for human rights in this state.
The bill does quite a lot of things. In his contribution
Mr Pakula concentrated on several issues, including the
lack of consultation on the bill. That is an issue I was
going to raise. There was extensive consultation on the
act and the functions of the commission in the lead-up
to the 2010 bill, with the Gardner review and
recommendations on a whole raft of things to do with
discrimination, equal opportunity and human rights in
Victoria. The Scrutiny of Acts and Regulations
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Committee (SARC) reviewed the exceptions under the
act. There were public hearings and a lot of public
discussion.
That has not been the case with this bill. On 8 June I
had a briefing with the Attorney-General’s department
on this bill and the Justice Legislation Amendment
(Infringement Offences) Bill 2011, and during that
briefing I asked exactly who had been consulted. I was
told that the department was not quite sure but perhaps
a few people and some schools had been consulted.
There has not been any wide public consultation about
this, and I think most members of the public are not
aware of what is going on, although there have been
attempts by us and by some community groups to raise
the issue in the community. Of late more people have
been becoming aware of the bill.
As I mentioned, the bill does quite a lot of things. It
changes the governance arrangements and the powers
and functions of the Victorian Equal Opportunity and
Human Rights Commission. It removes the
commission’s power to conduct public inquiries and
changes its powers to conduct investigations. It changes
the exceptions to the Equal Opportunity Act 2010
relating to religious bodies and schools and standards of
dress and behaviour in schools. It creates exceptions to
the Equal Opportunity Act 2010 regarding youth
wages, accommodation that is unsuitable for children
and clubs established principally for political purposes.
It clarifies the relationship between reasonable
adjustments and disability standards made under the
commonwealth Disability Discrimination Act 1992 and
determinations under section 160B of the Building Act
1993. It makes miscellaneous amendments to ‘improve
the operation of the 2010 act’ — they are the words in
the second-reading speech — and also amends the
Electoral Act 2002 to allow the Victorian Electoral
Commission to discriminate on the basis of political
belief or activity in relation to employment. In the
committee stage on this bill, whenever we get there —
hopefully the minister will still be on his feet at that
stage — I will ask questions about many of these
changes.
Clause 5 of the bill replaces the definition of
‘impairment’ with the definition of ‘disability’ to make
the terminology of the Equal Opportunity Act 2010
consistent with national and international human rights
and discrimination law, which seems fine. Not every
single change in this bill is bad, but some of the
changes are terrible. Clauses 6 and 20 remove the
commission’s power to conduct public inquiries into
systemic discrimination. That was one of the good
things that was introduced in the act in 2010, because to
protect people’s rights against discrimination with a
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complaints-based system only — that is, relying on the
person who is being discriminated against, victimised
or bullied and possibly in a state of distress to make a
complaint to the commission and go through all that in
order to have what might be systemic discrimination in
a particular organisation or groups of organisations
cleared up — is not good enough in this day and age.
That is why the ability for the commission to carry out
public inquiries was a welcome development in the act,
and it was based on the recommendations of the
Gardner review.
Clause 8 of the bill goes to the payment of youth
wages. I queried that particular clause because it adds
an exception in relation to discrimination in
employment such that an employer may pay an
employee who is under the age of 21 years according to
their age. The explanatory memorandum says this
reflects the currently operating 1995 act and the
commonwealth fair work jurisdiction in relation to
instruments such as modern awards and that because it
only covers young employees outside the
commonwealth jurisdiction it will have limited
application. Basically the statement of compatibility
and the explanatory memorandum are saying this
brings it into line with the commonwealth Fair Work
Act 2009, but I will be asking the minister some
questions about that particular clause.
Clause 11 amends section 41 of the Equal Opportunity
Act 1995, so that a school can take into account the
views of the school community in setting its dress,
appearance and behavioural standards. Such standards
are deemed reasonable. This is a return to the section in
the 1995 act. The school community includes students,
staff, parents, members of the community and councils.
In non-school education institutions reasonableness of
standards will depend on all circumstances of the case.
The Scrutiny of Acts and Regulations Committee noted
that this is the broadest lawful discrimination provision
in the bill. It allows discrimination on any grounds,
only limited by the procedural requirement of
consulting with the school community. SARC noted
that the choice of whether or not to attend a particular
school may be limited by the availability of places in
accessible schools offering comparable education. It
recommended that Parliament consider whether this
provision was the least limiting restriction which can be
imposed on the charter’s equality rights to achieve a
balance with the rights of school communities. Again
when we asked where that came from we were told it
came from schools and that schools requested that.
The 2010 act allows for the views of the school
community to be one of the things taken into account in
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terms of dress and behaviour. Clause 14 of this bill
inserts into that act the provision:
A person may refuse to provide accommodation to a child or
a person with a child if the premises, because of their design
or location, are unsuitable or inappropriate for occupation by
a child.

This seems reasonable. We would not want a child to
be accommodated in unsuitable accommodation, but
the only two examples that the department could
provide were both bed and breakfasts that had gone to
the West Australian version of the Victorian Civil and
Administrative Tribunal (VCAT) to get an exception so
they would not have children there. I would suggest
that is a bit more about amenity rather than unsuitability
for children. I am not quite sure about it, and I will be
asking the minister particularly about that clause.
Clause 15 allows clubs that are established for a
political purpose to discriminate on the basis of political
belief or activity if that is the principal activity of the
club, which people join voluntarily or choose not to
join. Clause 16 allows single-sex sporting competitions
in certain circumstances. I will ask the minister some
questions about that as well, because one of the issues it
raises is that of transgender people. I will ask questions
about that in committee, particularly about whether that
changes the provision which was made in the 2010 bill.
Clauses 18 and 19 are the most serious clauses of the
bill — or as serious as the clauses which take away the
powers of the commission. Clauses 18 and 19 remove
the inherent requirements test for religious
organisations and religious schools to discriminate in
employment on certain grounds. These amendments
allow religious bodies and religious schools to
discriminate in employment on the grounds of religious
belief or activity, sex, sexual orientation, lawful sexual
activity, marital status, parental status and gender
identity. Under the current provisions of the 2010 act
such discrimination is allowed in limited circumstances
based on the inherent requirements test. That is in
sections 82(3) and 83(3). This raises huge concerns,
and there has been a lot of public discussion and
criticism of this change.
If we go back to the 2010 legislation, we see we had a
situation facing us with the 1995 act where religious
schools and small businesses were able to discriminate
on the basis of any attribute that was listed at the front
of the Equal Opportunity Act 1995, and there was a lot
of discomfort around that. The 2010 act removed all
those discriminations from small business and removed
about three-quarters of them from religious schools, but
it left in place these particular attributes — that is,
religious belief or activity, sex, sexual orientation,
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lawful sexual activity, marital status, parental status and
gender identity — as the only grounds on which
religious organisations and religious schools could
discriminate against people. I was very concerned about
that at the time and moved amendments in committee
to remove those remaining exceptions under the act. I
did so for a number of reasons. One is that it singles out
those attributes as the bases on which it is still okay to
discriminate against people, which goes to Mr Pakula’s
point that it is sending a message that it is okay. It is not
just about religious schools and religious organisations;
it is sending a message to the whole community that the
Parliament is saying it is all right to discriminate against
people based on these attributes.
To that effect I was critical of the ALP for allowing
those exceptions to stay in, because it was lobbied by
church organisations to keep them there. The fact is that
religious freedom, the freedom to be able to believe
what you believe, does not give you the right to
discriminate against other people, to force that on them
and to impact on their life such that you deny them
employment opportunities when those things have
nothing at all to do with the tasks they would be
carrying out. Religious organisations — which can be
organisations that run health and welfare activities,
many or most of them with a lot of public money, or
counselling services — should not have the right to ask
about these things, and I do not know how they would
go about asking anybody questions about their sex,
sexual orientation or lawful sexual activity. I do not
know what business it would be of the employer to be
asking about their marital status, parental status or
gender identity in an employment interview.
How could those subjects even come up? How could
they possibly be relevant to the task the person would
be asked to do, whether it be to teach a subject in a
school, other than perhaps religious instruction? That is
where perhaps there could be some agreement that
there might be a requirement for a person to adhere to a
certain religious belief or activity in order to teach
religious instruction of that particular type. But as to
other attributes, it is not possible to defend the view that
people can be discriminated against by religious
schools or religious bodies based on those attributes. To
that effect I have prepared some amendments to these
clauses and the surrounding clauses which I will move
in committee.
Greens amendments circulated by Ms PENNICUIK
(Southern Metropolitan) pursuant to standing
orders.
Ms PENNICUIK — There are two parts to the
amendments. The first part is what the Greens,
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including myself, and many in the community would
like to see, which is that there be no exceptions for
religious schools or organisations and that they not be
able to discriminate in matters of employment. If the
chamber is not disposed to support that amendment,
which I would strongly urge it to do, there is a second
amendment. The second amendment says that religious
bodies and religious schools can discriminate on the
basis of religious belief and activity if such beliefs or
activities are an inherent requirement of the job.
If religious schools and organisations are fair dinkum
and are just talking about the need to have somebody
who adheres to a faith, religious belief or activity in a
position involving, for example, religious instruction,
where such faith, religious belief or activity is an
inherent requirement of that job, my second
amendment would be a fallback position. It is not my
preferred position. My preferred position is that there be
no discrimination allowed by religious organisations or
religious schools, just as no discrimination is allowed
by anyone else in terms of employment.
Clauses 21 and 26 of the bill limit the commission’s
power to investigate serious systemic discrimination
and insert a whole new part 9 into the bill which
replaces the part that was inserted in the 2010 bill. This
is also a cause of great concern to me and many others
in the community who have advocated for these
changes to the commission for a long time.
The Attorney-General, in his second-reading speech,
described the powers that were inserted in the bill in
2010 as ‘sweeping’, but they were not sweeping
powers. The result of the Gardner review and wide
community consultation, they were powers to allow the
commission to look into cases of serious
discrimination. It is no different from, for example,
another statutory authority like WorkSafe looking into
issues of unsafe practices in a workplace. WorkSafe
officers have powers to go into a workplace and inspect
it, ask questions of people and look at documents to
make sure the workplace is safe.
One of the issues we debated in this chamber not long
ago was the issue of bullying in the workplace. The
government brought in a bill to make it a criminal
offence to bully someone to the extent that it affects
that person’s health and safety and would cause them to
self-harm and so on. We all remember debating that bill
not so long ago. One of the points I made in that debate
was that that was all very well, but it is the ambulance
at the bottom of the hill. It is the end result after
somebody has been damaged and may have lost their
life, or at least their health, as a result of bullying. What
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we need is greater focus on the prevention of bullying
in the workplace.
Discrimination, victimisation and sexual harassment in
the workplace are behaviours that can manifest
themselves as bullying, and they are often systemic
things going on in a workplace or group of workplaces.
That is why it was so important to have the commission
be able to conduct investigations into serious systemic
discrimination, because discrimination manifests itself
in many ways. In one week we have established a
penalty for perpetrators, but in the next week we are
taking away one of the strongest methods a statutory
authority can use to prevent bullying in a workplace.
I will read some comments about this particular
provision of the bill, which is seeking to remove the
power of the commission to undertake those
investigations. In a letter to the Attorney-General dated
29 March the Federation of Community Legal Centres
said:
It is well recognised that the individual complaints based
system does not provide a sufficiently strong mechanism to
address discrimination. Aggrieved individuals do not always
initiate discrimination complaints due to financial, legal and
emotional difficulties or because they fear adverse
consequences such as risk to housing or employment.
Research by the commission in 1999 found that 72 per cent of
people who experience discrimination ‘do nothing about it’.

People remain discriminated against. It takes a lot of
courage to actually make a complaint to the
commission.
A Law Institute of Victoria media release dated 6 May
states:
LIV president Caroline Counsel said the government had
watered down the act without consultation with the Victorian
community.
‘The government has muzzled the powers of our equal
opportunity commissioner to investigate serious systemic
workplace discrimination as well as endorsing employment
discrimination in religious schools’, Ms Counsel said.
‘This is a backward step for equal opportunity and fair
employment practices’, she said.

In an opinion piece in the Age of 15 February 2011
Rachel Ball of the Human Rights Law Resource Centre
said:
Complaints-based laws are passive until discrimination
occurs, at which point they require individual victims to
enforce compliance with complex legal standards through
burdensome proceedings. No matter what the outcome of
these proceedings, the discriminatory frameworks, institutions
and attitudes that gave rise to them are left intact.
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Imagine if the government’s response to crime was to require
the victim to track down the assailants, fund and run the legal
case against them and then keep an eye on the attackers to
make sure they don’t strike again.
…
The commission’s ability to conduct investigations,
prosecutions and public inquiries into serious instances of
systemic discrimination is an essential part of a proactive
regime to promote equality. What’s more, these measures are
not a threat to a productive business sector. In fact, in more
equitable societies the economy also wins, with diverse
labour markets generating better productivity through
enhanced innovation, expanded customer bases and reduced
absenteeism and turnover among employees.

That is what you get when people in a workplace feel
that they are all equal and that nobody can be
discriminated against or victimised. The bill before us is
not going to create that workplace or that community. It
is going to send a message to people who are already
the subject of discrimination and victimisation that it is
okay for that to continue, and that is not acceptable. It is
not acceptable for the law to allow people with certain
attributes to be discriminated against just because
religious organisations feel that is a good thing. The law
should not facilitate that. The law should be facilitating
more tolerance, full acceptance of all of us and full
diversity in the community. That is what the law should
be doing. It should be protecting people from those who
would want to discriminate against or victimise them.
The bill provides for a reduction in the commission’s
powers to compel attendance, production and creation
of documents, which the Attorney-General says is a
power too far. But, as I mentioned, other statutory
authorities are able to do that — for instance, in terms
of prevention measures for health and safety. The
privacy commissioner, for example, has those powers.
They are not powers above and beyond anything that is
reasonable if what you are trying to do is create an
equal society and to be proactive about that.
The bill will also remove the power of the commission
to issue compliance notices and enter into enforceable
undertakings. Enforceable undertakings are used by
WorkSafe in the area of occupational health and safety.
In this case the commission, should those powers
remain, could work with an organisation to improve its
human rights performance and to stamp out
discrimination within the organisation with enforceable
undertakings and compliance notes. These agreements
can be made with the organisation, but VCAT can also
require them of the organisation.
The removal of all these things from the act is totally
contrary to the recommendations of the Gardner
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review. For example, recommendation 72 of the
Gardner review says:
The commission should have the power to enter into
enforceable undertakings with persons or organisations
where, in the opinion of the commission, an unlawful act is
occurring or is likely to occur.

Recommendation 74 says:
It should be possible for an enforceable undertaking to be
entered into either with or without the conduct of an
investigation or inquiry.

Recommendation 75 says:
Where the undertaking is breached, the commission should be
able to apply to VCAT for enforcement of the undertaking.

These powers are not above and beyond those which
exist for other statutory authorities in order for them to
implement the purposes of their acts and reasons for
being.
Clause 22 of the bill introduces a fee to be charged by
the commission for reviews regarding the compliance
of programs and practices with act requirements, which
I will ask a question about in the committee stage
because I am not sure of the reason for that.
Clause 25 changes the arrangements that were put in
place by the previous act with regard to the board and
the status of the commissioner. It separates the
commissioner and the board. In short, the chair and the
board will have strategic oversight of the commission,
while the commissioner will have a largely
administrative or managerial function which will be
carried out, as the explanatory memorandum states, in
accordance with the policies, priorities and strategies
determined by the board. During the debate on the 2010
bill I raised some issues about the governance structure
that was put in place by the previous government, but I
have to say it was more in keeping with the
recommendations of the Gardner review. I am not
supporting the changes provided for by this bill which
basically render the commissioner totally subservient to
the board.
I am assuming that the board will be appointed by the
government. Other models around the country include
commissioners who have much more power than under
this bill or even what was proposed by the Gardner
review, because the commissioners are statutory
officers. I think that is the preferable model because the
commissioners are independent and carry out their
functions according to the act. They are answerable to
the act, not to a board made up of people appointed by
whatever the government of the day is. I think that is a
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better model in terms of commissioners — that they are
statutory officers responsible for implementing the act.
The last thing the bill does is amend the Electoral Act
2002 so the Victorian Electoral Commission can
discriminate in employment on the basis of political
belief or activity. Under the current act the Victorian
Electoral Commission can do this, but it has to apply to
the Victorian Civil and Administrative Tribunal for an
exception and has to have that renewed every three
years. I am not sure whether that exception is warranted
all the time or whether the renewal period should be
required to stay at every three years.
I am sure other members of Parliament have had many
representations from groups in the community. It is
interesting to note that the groups I have heard from
who are strongly opposed to this bill include the Law
Institute of Victoria, the Federation of Community
Legal Centres, the Human Rights Law Resource
Centre, the Victorian Equal Opportunity and Human
Rights Commission, the Victorian Independent
Education Union, the Victorian Gay and Lesbian
Rights Lobby and TransGender Victoria and there are
many others. As far as I can see, only the Australian
Christian Lobby and Independent Schools Victoria
have come out in support of the bill. It seems to me that
this bill will allow discrimination against a wide range
of Victorians for the benefit — or so-called benefit, as it
is what they might see as their benefit — of a very few.
A group called Equal Rights Victoria has been set up. It
has been running an online campaign, which it set up
only a couple of days ago. The last time I looked the
petition had 2500 signatures on it. I have looked at
some of the comments that have been posted on that
site by people who have signed the petition. There are
comments such as, ‘No group should have unrestricted
right to discriminate against people’; ‘Respect for the
individual is a basic human right. The law should
protect all individuals from discrimination in any form’;
‘Religious organisations should not be above the law
that applies to all others’; ‘We need to increase
acceptance and tolerance of diversity. Australia is fast
losing its status as a secular nation’; and, ‘Do not take
us back to the Dark Ages, please’.
Mr Pakula went to the issue of saying that prior to this
whenever there have been changes in the area of equal
opportunity and human rights they have always been to
improve them, not to take them backwards, which is
what this bill will do in removing the powers of the
commission and the inherent requirements test —
which, even though I do not think was enough, was
certainly better than what was there before.
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I note that the Law Institute of Victoria asked the
Attorney-General what consultation there would be on
the bill, and he said that while the government would
consult with specific groups, no broad public
consultation would take place. That has been the case:
no broad public consultation has taken place on the
changes this bill makes. It creates significant threats to
human rights and there has been minimal, if any,
consultation during its drafting. Many of the provisions
are the complete opposite of what the Gardner report
recommended. Only a select group of lobbyists appear
to have had a say in these changes, which will have
widespread and shocking impacts on many Victorians.
In her opinion piece in the Age of 15 February Rachel
Ball said:
Overall, the proposed changes prompt the question: why are
the wish lists of a small number of peak business lobbies and
religious groups being given priority over all others? Why are
the personal views of a few more important than equality
rights for all?

A story in the Age of 22 May noted that in the past
12 months racial prejudice complaints have increased
by 42 per cent, sexual harassment complaints have
increased by 22 per cent and sexual discrimination
complaints have increased by 55 per cent. They are
figures from the Victorian Equal Opportunity and
Human Rights Commission. The article outlines that
the commissioner questioned why the commission’s
powers were being wound back in the face of this
evidence.
Another article on this bill, a very good article, written
by David Marr and published in the Age of
13 February, stated that a Galaxy poll had shown that
85 per cent of those polled were in favour of extending
federal discrimination laws to cover sexual orientation
and gender identity. These are genuine community
views and do not match the views that this bill is based
on.
My contention is that neither the current act nor the
proposed changes balance religious freedom with the
fundamental rights of everyone to equality and
protection against discrimination. I say there is no place
for discrimination in employment on the basis of
personal characteristics. Employers should not be
asking employees or job applicants about their personal
lives. The only questions they should be asked should
be about qualifications and experience that are genuine
requirements of the job.
I mentioned that the Law Institute of Victoria is not
supporting the bill. In its media release of 6 May it
expressed disappointment at the amendments to the act
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and that the government is watering down the act
without consultation with the community. As I
mentioned, the Victorian Equal Opportunity and
Human Rights Commission has said that sexual
harassment complaints, racial prejudice complaints and
cases involving pregnant women or people with a
disability had increased by almost a quarter. In saying
that, the commissioner was advocating to keep the
powers she has under the 2010 act to be able to
investigate these areas of discrimination that still exist
in the Victorian community.
It is important that we continue always to strive to make
sure that everybody is treated equally and that no
groups in the community are singled out, particularly in
the law and the statute books, as being able to be
discriminated against. A person can be denied
employment for whatever reason — they may be a
single mother — that has nothing to do with their
employment. A person being a single mother or a
person being divorced are attributes for which this bill
will allow people to be discriminated against, as is
parental status. Whether or not a person is a parent has
no bearing on their ability to carry out a job in a
religious organisation or a religious school.
The area this seems to be mainly aimed at is that of gay
and lesbian people, bisexual people, transsexual people
and intersex people, who are already discriminated
against in our community, who suffer victimisation,
bullying and violence. Those people sometimes take
their own lives, and their lives are ruined by the
victimisation and discrimination they suffer at the
hands of others in the community. It is the job of us as
parliamentarians to protect them from that and to not
send messages in legislation that it is okay for certain
sections of the community to discriminate against them,
with not one qualifier there, just, ‘It’s okay to do that’. I
cannot believe that this piece of legislation has been
introduced to this Parliament. It is with great regret that
I have to stand here. I know I have taken up every
single second of my time; I have 2 seconds to go. This
bill should not be passed.
Mr O’BRIEN (Western Victoria) — It is with great
pleasure that I rise to speak on the Equal Opportunity
Amendment Bill 2011. It is an important bill. I will take
the opportunity to dispel many of the myths and
‘messages’, as they were termed today, that have arisen
from certain sections of the opposition and the media in
relation to what the coalition is doing through this
important piece of legislation.
But first, it has been stated on the record many times
during the passage of equal opportunity legislation in
the other place that it was the Hamer government that
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first introduced specific equal opportunity legislation in
this state. In relatively more recent times the Kennett
government, which is sometimes unfairly maligned in
these quarters, introduced the Equal Opportunity Act
1995. That act has done much significant work in a
bipartisan sense to advance the cause of those seeking
protection under equal opportunity laws, which is
something that we as Victorians value as part of giving
a fair go, reducing unfair discrimination and, most
importantly, seeking to strive for a considered and
sometimes difficult balance between rights that may
have some conflict or competition within various
sectors of the community. That balance needs to be
resolved so that certainty can be provided.
Much of the debate in relation to the 2011 bill has
focused on a particular aspect of the inherent
requirements test, which is something that was — and it
is fair to say this — not universally accepted leading up
to the state election. It was a result of detailed work in
terms of the Gardner report and the 2009 report of
Scrutiny of Acts and Regulations Committee entitled
Exceptions and Exemptions to the Equal Opportunity
Act 1995. I will put some of that important work into
context, because the SARC report was a considered and
ultimately well-written report put together during the
56th Parliament. Set out in the minority report section
of the final SARC report of 2009 is the now
government’s view of the important area of equal
opportunity legislation. Pages 127 and 128 state:
The Human Rights Law Resource Centre (HLRC) and the
Public Law Interest Clearing House (PILCH) submitted that
‘all exemptions and exceptions should be repealed and that
they should be placed with regulatory guidelines on
permissible limitations to the rights of non-discrimination and
equity.

That is similar to the argument behind one of
Ms Pennicuik’s proposed amendments. The
government’s position is to oppose that amendment in
the committee stage. The reason for this can be found if
members continue to read this helpful section of the
report. It states:
The logical extension of this proposition is that religious
bodies and schools should no longer be afforded the
protection they currently enjoy pursuant to sections 75 and
76. In its options paper, the government members of the
committee put forward a number of proposals to limit and
reduce the scope of the s.75 and s.76.
Much of the debate surrounding these issues has focused on
the distinction between ‘core’ and ‘non-core’ activities of
faith-based schools and faith-based organisations. Some
contend that the current exemptions should be narrowed so
that only those activities specifically related to religious
practice should retain the exemption pursuant to the act.
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I will skip to this part further down the page for the
sake of brevity:
We are pleased that the government members of the
committee have abandoned their previous options canvassed
in the options paper and have joined with us in rejecting this
distinction.
In particular, the government members of the committee have
not sought to require religious schools or other organisations
to demonstrate that any employment decision is justified as
‘necessary’ or due to an ‘inherent requirement’ of the job. We
fully agree with the government members in this respect. We
believe faith-based schools and other organisations should be
free to employ staff whom they believe will uphold the values
and beliefs of the faith-based school or other organisation
concerned, without being required to justify the need for this
requirement to an external organisation or tribunal.
We urge the Attorney-General to reconsider his reported
intention to impose an ‘inherent requirements’ or similar test
on faith-based schools and other organisations in light of the
unanimous recommendation of the committee on this matter.

The important point in opening my contribution with
that report is that it demonstrates quite clearly, and it is
on the record back in 2009, that the now government
members of that committee were not of the view that
there should be an inherent requirements test.
Nevertheless, the previous government went ahead and
introduced such a test in the 2010 act. What is more, the
present government took to the election a very clear
policy that upon its successful election, if that were to
be the will of the Victorian people, it would not send
equal opportunity legislation back 30 years, as one
opposition member in the other place most unfairly
characterised this bill, but rather would, in this very
narrow aspect of the debate in the sense of inherent
requirements, take the balance to the position that the
government members and those faith-based schools and
many other sections of the community which supported
that position considered was the appropriate place for
the balance.
That is why it is important not to take heed to messages
or spin, or ‘mismessages’ or mischaracterisation of
what this debate is about, and why it is important to
listen to the words that are in these detailed reports and,
we would say, in the debate that will occur tonight, to
make it clear what the government is seeking to do.
This is a very complex issue, but in the government’s
view and in the view of the faith-based organisations an
inherent requirements test would unnecessarily
complicate the issue because it begs the question: what
is an inherent requirement? How does it operate?
Which jobs potentially include it? And it requires an
analysis of what is a religious aspect to that to then be
sent into further argument and debate. The bill still
contains many of the protections that are fundamentally
part of the Equal Opportunity Act that have remained
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from the 1995 act, particularly in relation to race and
nationality and to those other aspects of discrimination
that are listed in the act.
In relation to this important aspect of faith-based
organisations, I commend the member for Prahran in
the other place for his very considered contribution,
because he pointed out that the act still contains limits
on the ability of faith-based organisations to
discriminate — namely, that the exemption only applies
in relation to a religious body that conforms with the
doctrines, beliefs or principles of the religion or is
reasonably necessary to avoid injury to the religious
sensitivities of adherents to the religion. It is not open
slather; it is considered, and it has been considered as it
was in the 1995 act. All that is happening is that the
coalition has taken its very clear mandate into the
position that is to be adopted with this bill.
Turning to other aspects of the bill that are important, I
point out that the purpose of the bill is to alter the new
powers of the Victorian Equal Opportunity and Human
Rights Commission to conduct investigations and
public inquiries. As I said, the bill will remove the
inherent requirements test in the exception for
employment in a religious body or school to restore the
freedom of faith-based organisations to engage staff
who uphold the values of their organisation. It will also
alter the governance structure of the commission in
order to appoint a chairperson of the board of the
commission independent of the commissioner. Further
it amends the Electoral Act 2002 to permit the
Victorian Electoral Commission to discriminate on the
basis of political belief or activity in relation to
employment and inserts certain exceptions based on
exceptions in the Equal Opportunity Act 1995.
If we have not made it clear, I would like to make it
very clear now. This issue requires often difficult and at
times somewhat subjective balancing. It is not a matter
of extremes, but rather a considered and careful
approach that even Mr Pakula has conceded — in
relation to the Equal Opportunity Act 2010 — had not
met with universal acclaim when that act was passed.
However, we consider there are many other aspects of
this legislation that have not been covered in debate and
will not necessarily be covered in debate because they
will be agreed to. I refer in particular to what has been
referred to as the ‘bowls exemption’ — that is, the
sporting exemptions — and the youth wage
exemptions. I refer also to exemptions in relation to the
Building Act 1993 harmonisation that we discussed
when another piece of legislation came through this
house, exemptions which were also the subject of unfair
criticism in the media prior to the passage of that act.
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This criticism was partly exacerbated by what I term
‘spin in opposition’ from the Labor Party about
hardship provision impacts, and that alarmist spin
disappeared after this house put to rest those concerns
in a detailed and careful consideration of the bill during
the committee stage.
Turning to the powers of the commission, clause 21
will substitute part 9 of the principal act, which deals
with the ability of the commission to conduct
investigations. It will remove the ability of the
commission to conduct public inquiries and will narrow
the circumstances in which the commission may
conduct such an investigation. It will provide for
appropriate procedural matters to apply to an
investigation and will remove the ability of the
commission to enter into enforceable undertakings and
to issue compliance notices.
It is the position of the government that if the
2010 amendments are allowed to proceed, they would
enable the commission to launch an investigation into
virtually any business, community group, school or
social club, and to compel staff and volunteers to hand
over documents and to give evidence. The commission
would be able to issue compliance notices if it were
satisfied that discrimination had occurred. Under
section 127 there will still be circumstances in which
the commission may conduct an investigation into
serious systemic discrimination, and, given the time
currently available, those circumstances can be
explored further in the committee stage.
In relation to governance arrangements of the
commission, clause 25 of the bill substitutes divisions 2
and 3 of part 11 of the principal act. Part 11 deals with
the constitution, functions and governance
arrangements of the commission, which have evolved
throughout the various passages of the equal
opportunity legislation during its history. This process
has strengthened the independence and governance
arrangements of the commission so that those
arrangements are properly transparent. The day-to-day
operations of the commission will be in accordance
with the policies, priorities and strategies determined by
the board.
It is vital that our public institutions retain their
independence, and without this bill there would remain
a real risk that the commission might be used as a
political tool by the government of the day — that is, if
all power were concentrated in a single commissioner.
Finally, in the time remaining, I refer to one aspect of
the bill that has received community support. I was at
the opening of the Dartmoor Bowls Club — —
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Honourable members interjecting.
Mr O’BRIEN — Yes, it is always good to have
good news at this time of the day. The ability of
sporting clubs to properly deal with what in certain
instances has been a very unfair, ridiculous and
unnecessary prohibition against single-sex competitions
will be dealt with by this bill. Whilst stamina and
physique were relevant, the consequences were that
clubs in effect would not have been able to have ladies
bowls competitions. The ability to hold single-sex
competitions will now be enhanced.
A weekly Bowls Victoria bulletin states on page 1:
The Victorian Equal Opportunity Act 2010 passed through
the Legislative Assembly on Wednesday, 1 June 2011 and
went to the Legislative Council on Thursday, 2 June. As such,
Bowls Victoria can now confidently release the entry forms
for Saturday and Tuesday metropolitan pennant competitions,
and bowls regions and divisions can proceed with their
planning based upon the advice provided to their
representatives on 25 May in Hawthorn.

With that, I look forward to the bill being discussed in
committee stage, and I commend the bill to the house.
Mr VINEY (Eastern Victoria) — I will start with a
quote:
All that is necessary for evil to triumph is for good men to do
nothing.

That is not a quote from any revolutionary. It is not
from Karl Marx or Vladimir Lenin, any socialist or any
member of the Labor Party. It is a quote from Edmund
Burke, an Irish political philosopher who is widely
regarded as the founder of modern conservatism. His
words were essential for the creation of civil society:
‘All that is necessary for evil to triumph is for good
men to do nothing’. We have a number of good people
on the other side of this chamber who have the
opportunity tonight to ensure that evil does not triumph,
members who I know in their hearts do not support
some provisions of this bill. It would only take one such
member to move to this side of the chamber, or two
members to refuse to vote, for this bill to fail.
All that is necessary to prevent this evil from being
perpetrated on the people of Victoria tonight is for one
or two people to demonstrate some courage and to
demonstrate that they do not support a piece of
legislation that will go down the path of positive
discrimination on the basis of religious belief, sexual
orientation or racial background. That is what is being
proposed here tonight. It is a piece of legislation that
destroys the progressive development of equal
opportunity and equal opportunity protection in this
state over the last 30 years. I am happy to concede to
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Mr O’Brien that part of this path of progress was
developed by the Hamer Liberal government and some
elements of the work to continue that tradition were
undertaken by the Kennett coalition government, but
what is happening tonight is a reversal of that
progressive development of equal opportunity in this
state.
Tonight we are being asked to pass a bill that repeals
the inherent requirements test that was introduced but
has not yet come into effect in this state. It has not been
tested. As part of a process of negotiation and progress
developed by the previous government in this area of
law, it was agreed that it would be implemented from
1 August this year. It will be repealed before it has even
come into effect, let alone been tested and assessed in
terms of how it works as legislation.
There will also be changes to the capacity of the
Victorian Equal Opportunity and Human Rights
Commission (VEOHRC) to undertake inquiries. In my
view this is a serious and regressive step, taken under
the guise of some extraordinary political spin in the
second-reading speech, which talks about the potential
for abuse of this power. It says, ‘it is inappropriate for a
public body such as the commission to be able to
exercise such sweeping and unchecked powers’. This is
from a government that won an election on the basis of
introducing an independent, broadbased anticorruption
commission that would easily exceed these powers.
This is in a state where we have an Ombudsman and an
Auditor-General who are already vested with those
powers. This is from a government that when in
opposition used its numbers to give a bunch of
politicians on the Standing Committee on Finance and
Public Administration of this chamber exactly those
powers. But the government does not believe that
credible organisations such as the VEOHRC can be
trusted with those powers. A bunch of politicians
investigating people who are politically opposed to
them can apparently be trusted, but people of integrity
at the VEOHRC cannot.
This is a night of shame when at 11 o’clock the second
speaker from the opposition is able to get up and speak
on this bill and it is the intention of the government to
keep pushing this bill through until 2 o’clock or
3 o’clock or whatever hour of the night it takes to get it
through, after the legislation failed in the other place
and the rules of the other place were changed to allow it
to be reconsidered against that chamber’s traditions and
rules. To then bring the bill into this chamber and force
a debate on the opposition tonight when we asked that
it be adjourned for two days until Thursday is against
the traditions of this place where such debates have not
occurred unless there was agreement. The government
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is pushing debate on this legislation through in the
middle of the night: it is a night of shame.
It will be a night of shame for those members of the
government who know full well that in their hearts they
do not support this legislation, who do not believe it is
right for organisations to be able to discriminate against
people on the grounds of religious belief, sex, sexual
orientation, lawful sexual activity, marital status,
parental status or gender identity. People on the other
side do not believe in their hearts that those things are
legitimate, reasonable or appropriate in a modern, civil
society, but tonight they will vote for that to occur. I
call on them to not do that.
In my 11 years in this place as a member of a Labor
government I was never asked by my party to vote in
this way. I have never been asked by my party to vote
for discrimination against people on these kinds of
grounds. Frankly, I know the members of my party well
enough to know that it simply would not have
happened. It would not have been asked of us, and it
would not have been possible to get such a bill through
our party room because it would be deeply offensive to
the principles that all Labor Party members stand by. I
believed for all of my political life that it was also
deeply offensive to Liberal Party members. I have
always believed that these are areas of common ground,
but tonight we are seeing that this is not an area of
common ground.
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The charter is founded on the following principles:
human rights are essential in a democratic and inclusive
society …
human rights belong to all people without discrimination, and
the diversity of the people of Victoria enhances our
community;
human rights come with responsibilities and must be
exercised in a way that respects the human rights of others;
human rights have a special importance for the Aboriginal
people of Victoria, as descendants of Australia’s first
people …

That is a piece of legislation that I am proud to have
been part of as a member of a Labor government. I
have always believed that what drives this state forward
is the positive views of our community, and we are
prepared to work hard to ensure that our rights and
dignities are protected in law and by social standards
and community norms that we will always work
together to try to enhance. As Mr Pakula said in his
contribution, what is occurring in this legislation is the
start of a process to change community tolerance and
acceptance. It is a slippery slope that has seen awful
consequences in many countries around the world over
a long time, and it is a slippery slope that I will continue
to fight against. I will fight against it tonight in debate
on this legislation, but I can advise the house that I will
continue to argue against this for as long as I am
operating in any political capacity.

One wonders why on earth the Liberal Party would be
putting forward a proposition that it is acceptable to
discriminate in this community. One can only be left
with the view that this position has been developed
because a political party has seen political advantage in
adopting it, that doing so means that party is able to
curry favour and gain advantage with particular
segments of the community. It makes tonight an even
deeper night of shame when a group of politicians who
I know in their hearts do not support this bill, a group of
people who I have always believed had common
ground with us in terms of pushing this state forward as
a fairer place, are prepared to acquiesce to such
legislation on the grounds that there may be some
political advantage to it. It makes tonight a serious night
of shame.

This legislation is absolute anathema to my beliefs. I
thought that for all of my political life the protection of
the human rights and dignity of the people of Victoria
would be supported by the vast and overwhelming
majority of members of the Parliament of Victoria, that
it would be one of the most important responsibilities
we have as members of this place. In our role there is
little more important than that. Tonight is a night of
shame. The government will push through a change
that sets back the course of progress that Mr O’Brien
wanted to touch on in relation to the work of former
Premier Dick Hamer, who I am sure would be horrified
that the party he led is tonight bringing in this
legislation.

Not only am I in a party that has never asked me to vote
in favour of discrimination in this way, but I am a
member of the party that enacted the Charter of Human
Rights and Responsibilities in 2006, in the preamble to
which simply states that:

All that is necessary for evil to triumph is for good men to do
nothing.

On behalf of the people of Victoria the Parliament enacts this
charter, recognising that all people are born free and equal in
dignity and rights.

I again quote Edmund Burke:

I call on the good men and women of the Liberal Party
opposite tonight to do what is necessary to prevent evil
from triumphing and to indicate to their party that this
legislation is unacceptable to their own liberal
conservative tradition.
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Mr ONDARCHIE (Northern Metropolitan) — I
rise tonight to speak on the Equal Opportunity
Amendment Bill 2011. I do not know if I have bad luck
or what it is, but I had to sit here for 15 minutes and
listen to Mr Viney — someone who claimed earlier that
he did not want to hold anybody up and was concerned
about the staff, as was Ms Pennicuik, who spoke for
45 minutes after talking to us about not holding up the
staff or the night’s proceedings.

avenues for resolution of disputes are exhausted. Those
avenues include antidiscrimination law, legal education
and the facilitation of the resolution of disputes. The
commission will be able to take action in the absence of
an individual complaint and will have the power to
compel attendance before the commission, requiring
the production of documents and the issuing of
compliance notices that will be enforced by the
Victorian Civil and Administrative Tribunal (VCAT).

Mr Viney feigned surprise that the bill had arrived here
today. I do not know why he feigned surprise. He
quoted chapter and verse what had happened in the
other place and how we recommitted the vote there. He
called it reintroducing the bill. In fact what we did was
simply recommit the vote. I am surprised that Mr Viney
is surprised, given that he quoted almost verbatim what
happened in the other place a fortnight ago. Maybe he
is not on top of his game. Who knows?

The bill introduced tonight provides a safeguard on the
use of these powers. The commission can exercise the
powers where there are reasonable grounds for
suspecting there is a systemic discrimination that
cannot be expected reasonably to be resolved by
dispute resolution or application to VCAT. Under this
act the commission will not be able to compel
attendance or the production of documents. An
application for that must be made to VCAT. That is fair
and reasonable, and it is good governance.

Mr Viney called on members on this side to decide
appropriately. He said he has got to know people on
this side of the chamber and hopes they will share his
view about the world. He does not know me.
Mr Leane interjected.
Mr ONDARCHIE — I will not interrupt Mr Leane
and Greg Combet — sorry, Mr Tee, over there.
I believe in common sense, good governance and
upholding the values of Victorians. That is why this bill
is so important. The Equal Opportunity Act 2010,
which was introduced by the former government and is
to come into effect in August, replacing the Equal
Opportunity Act 1995, provides to the Victorian Equal
Opportunity and Human Rights Commission
unwarranted, unchecked and unfettered powers over
businesses and community organisations. That is not
good governance.
The bill introduced into this house and is now being
debated amends the act by removing the coercive
powers of investigation given to the commission and
the inherent requirements test that was to apply when
employing staff in faith-based schools and other
organisations, and it restores the independence of the
chair of the commission. That is good governance. This
bill achieves a fair balance between the competing
rights within the equal opportunity framework.
If the provisions that give coercive powers to the
commission were left unamended, they will expose
business and community organisations to the threat of
unwarranted, unchecked and unfettered exercise of
power. The regulatory powers will be used as a
measure of last resort for investigations, when other

The bill removes the unfettered and unchecked power
of the commission to conduct public inquiries. They
can often lead to damaging allegations of
discrimination before anything is found or proved. The
commission will not be able to issue compliance
notices. It will be able to bring proceedings before
VCAT only where the commission has found
discrimination has occurred or the commission can
enter into an agreement with the parties as to how they
might comply.
Mr O’Brien, who spoke very well tonight, talked about
the inherent requirements test. The removal of this test
will allow parents to send their children to schools that
provide the values-based education that their parents
desire for them. I know something about that. My
children go to a Christian school. My expectation, and
that of other parents whose children go to faith-based
schools, is that the people in that school will share our
values.
Ms Pennicuik said that was fair enough in terms of
religious instruction. What about the other teachers —
the maths, science and other curriculum teachers — and
the cleaner, gardener and receptionist? They all have
interaction with students at faith-based schools. As a
parent of children going to a faith-based school I expect
those people to share my values. That is why I send my
children there. Why is that unreasonable? It is not
unreasonable at all. Yet those opposite bang on
ad infinitum about it being inappropriate. It is
absolutely appropriate, it is absolutely common sense
and it is absolutely about choice.
Mr Leane interjected.
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Mr ONDARCHIE — Isn’t it interesting that
Mr Leane chooses to interrupt? We have had no
substantive comment from him today other than his
interruptions.
Mr Leane interjected.
Mr ONDARCHIE — I am going to continue
talking, because evil proceeds when good people stand
idle. I just want to go over the top of those
interruptions; that is all.
Currently under the 1995 act there are exemptions for
faith-based organisations. However, the 2010 act
imposed an inherent requirements test in relation to the
employment of staff. A requirement of conformity to
the organisation’s beliefs and principles had to be an
inherent requirement of a given position. This meant
that while, as I have said, religious education staff
would satisfy that test, other hired staff members could
potentially be observing beliefs and values contrary to
those of the organisation. How does that make sense? It
simply does not.
Interestingly enough, it should be noted — as those
opposite try to find 16 per cent of their missing
members — that the 2010 act does not impose an
inherent requirements test on political organisations.
Labor has lost 16 per cent of its membership in
Victoria. Those people could still be in the car park at
Monash University looking for the conference; I do not
know where they are. Sixteen per cent have gone
missing, and the numbers are heading south. But that
act imposed by the previous government did not put in
place a test for political organisations — hello!
This bill does not alter the changes made by the 2010
act to the religious exceptions, including the changes
limiting the attributes to which the exceptions apply.
Discrimination on the grounds of race, age or disability
will still be unlawful. The bill reinstates exceptions that
were in the 1995 act and which the 2010 act would
have removed, including an exception permitting the
payment of youth wages and an exception to allow
persons to refuse to provide accommodation to a child
or person with a child if premises are unsuitable or
inappropriate due to their design or location. It is fair
enough so far. Another reinstated exception allows the
views of school communities to be properly considered
in relation to reasonable standards of dress, appearance
and behaviour. Again this is not unreasonable. We
expect people to be responsible, to dress appropriately
and to engage in proper behaviour.
The bill also allows for exceptions for clubs formed
principally for political purposes, allowing them to be
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free to decide on membership on the basis of political
belief, which enables effective operation of political
clubs which are covered by the broad definition of a
club.
The bill amends exceptions to the prohibition of
discrimination in competitive sport. Currently
discrimination can occur on the basis of sex where
strength, physique and stamina are relevant to a sport,
but the existing provisions do not take into account the
dwindling participation at bowls clubs. Bowls clubs
have been talked about already tonight. In my electorate
women have bailed out of bowls because of mixed
gender competitions. Why can’t they have a go?
Mr Leane interjected.
Mr ONDARCHIE — Am I seriously hearing from
those opposite, from Mr Leane and Mr Combet —
sorry, Mr Tee — —
The ACTING PRESIDENT (Mr Ramsay) —
Order! I have allowed Mr Ondarchie some latitude in
relation to references to Mr Tee, but I would ask
Mr Ondarchie to call Mr Tee by his proper name. I
would also ask members on the other side not to incite
Mr Ondarchie to make comments that are not within
the standing orders.
Mr ONDARCHIE — Thank you, Acting President.
I apologise for my oversight there. The new test will
allow single-sex competitions to be an exception to the
prohibition against discrimination in competitive sport
if the single-sex competitions are intended to facilitate
participation in the sport or are otherwise reasonable. I
think of the Diamond Creek Women’s Football Club, a
club I have had something to do with for more than
eight years. It is a great club of women out in the
Diamond Creek area who play competitive football on
a Sunday. The club has just moved to a new home in
Plenty Park, which I had the delight of opening on
behalf of the minister just a couple of weeks ago. Why
shouldn’t we protect their needs? Why shouldn’t we
give them a go at playing women’s football if they
choose to play it without the imposition on them of
having to let anybody else in? They are a great group of
people, and I think we should continue to support their
endeavours as we support women in all forms of sport,
such as bowls, without the imposition of a requirement
that they must play in a mixed competition.
Honourable members interjecting.
Mr ONDARCHIE — What is interesting is that
those opposite are yelling opposition to this bill. They
are yelling their opposition to giving women a fair go in
sports of their choosing. Is that not interesting? They
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talk on the one hand about being fair and reasonable,
but they will not purport to deliver that outcome when
the time comes.
The sport exception was in response to a Victorian
Civil and Administrative Tribunal decision which saw
many female lawn bowlers, whom Mr O’Brien so
eloquently spoke about tonight — —
The ACTING PRESIDENT (Mr Ramsay) —
Order! I am sorry, Mr Ondarchie, but given that the
President gave instructions earlier that the house would
break at 11.30 p.m., the sitting will be suspended for
30 minutes. The house will resume at 12.00 a.m.
Sitting suspended 11.31 p.m. until 12.03 a.m.
(Wednesday).
Mr ONDARCHIE — In relation to the Equal
Opportunity Bill 2011 and the amendments therein, I
want to continue to talk about the governance of the
equal opportunity commission. The previous
government combined the role of the commissioner and
the chairperson, which left the power to one person.
There was one person in control, with the potential for
abuse. This bill restores the independence of the chair.
It restores that independence and brings the
organisation within general acceptable practices of
good corporate governance, with the separation of
powers between the board and the executive office.
This bill is about good governance. It is about
appropriate choice, it is about common sense and it is
about upholding the values of Victorians. I commend
the bill to the house.
Mr TEE (Eastern Metropolitan) — I welcome the
opportunity to put on the record my concerns about this
bill on the record. I must say I am concerned about
what it is that motivates those opposite to support this
bill when the underlying legislation in terms of the
changes that it made was really quite incremental. The
underlying legislation was important as much for what
it said about our society and the kind of people we are
as for the changes it made.
The underlying legislation that is being amended here
provides some capacity, and it was always a limited
capacity, for the Victorian Equal Opportunity and
Human Rights Commission to provide a private
investigation or, in some limited circumstances and
with the approval of the government, a public
investigation. It is a mechanism for organisations, for
individuals and for the community to ensure that they
are complying with the equal opportunity legislation.
The role of the commission is important, because for
individuals to be able to reach their full capacity as
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human beings and to make their contribution to their
employers and communities, we need to ensure that
they are not discriminated against because of some
inherent requirement. That really was the underlying
rationale for the capacity for the commission to do
investigations.
You cannot support a multicultural Victoria and you
cannot really believe in the benefits of the proudly
diverse Victorian community, if you are not prepared to
have a look, if you are not prepared to ensure that
individuals living in that community are not being
discriminated against. That is the power that the
legislation gives to the commission — the power to
investigate, the power to have a look. Removing that
capacity from the commission is a backward step. It is a
travesty for the individuals who are discriminated
against, but it also disadvantages the community and
the economy. It means that individuals will be unable to
reach their full potential. It locks out from the economy
and the community the skills of those individuals who
are being discriminated against. As I said, I am not sure
on what basis those opposite could oppose that capacity
for the commission to investigate.
The other part of the bill that causes me great concern is
the removal of the inherent requirements test. Again
this was not a radical reform by any measure. This was
not, as Mr Guy would like to say, Soviet-style social
engineering — quite the contrary. What the current
legislation does in relation to this test is enshrine, for
better or for worse, the right to discriminate. Through
that inherent requirements test, the act protects the
rights of religious organisations and religious schools to
discriminate against individuals because of an inherent
requirement — because they are married or unmarried,
because they are or are not a parent, or because they are
gay. It enshrines a protection which allows that
discrimination to occur. The current legislation
certainly does not impinge on the rights of religions.
However, what the legislation does is provide
individuals who are being discriminated against with
some dignity and respect. It provides that some
justification is required before you trash their jobs, their
careers or their self-esteem. Before you take any of
those actions, there is a requirement for accountability
and some degree of transparency. That is what the
legislation that is being struck out tonight requires. It
requires that the religious belief — the religious
doctrine — has to be incompatible with the
employment of a person in the position they hold
because of an attribute of that person, so what the
legislation we are now removing really does is simply
bring out into the light the circumstances in which
discrimination can occur. What we are being asked to
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support tonight is a reversal of that. What we are being
asked to support tonight is the removal of any
justification and the removal of any explanation. What
we are being asked to support tonight is allowing,
without any accountability, without any openness and
without any light, a capacity for a person’s livelihood
and career to be stripped from them, and all of this is to
occur behind closed doors, without any public hearing,
without any discussion and without any justification.
I think that any decision made in the dark in this
way — any decision that does not stack up in the light
of day — is not a healthy decision, and it is certainly
not a healthy process. It is a process that allows
decisions to be made in secret, behind closed doors,
stripping the individuals concerned of their rights and
dignity. It is not good for the individual, it is not good
for the institution, it is not good for the religion, it is not
good for the school and it is not good for the model that
it sets in the community. Legislation such as this, which
encourages a process like that, is bad legislation. It
leads to corruption, allows decisions to be made on the
basis of rumour and innuendo and allows those who are
motivated by spite to cripple the careers of others.
I oppose the bill because I believe that if you have to
discriminate, you should at the very least have the
decency to be open about it. That is the minimum we
should expect from a decent society. I think that those
who support this bill are not standing up for some
religious principle or religious freedom; I think they are
standing up for a shabby process. It is a process that
allows lives to be destroyed and jobs, careers and
livelihoods to be stripped from people behind closed
doors without any explanation. We should all think
through the implications and oppose this bill.
Ms HARTLAND (Western Metropolitan) — I start
by reminding Mr Ondarchie that it was in fact the
government that decided to continue this debate
tonight, and accordingly we are entitled to take the time
to go through this bill in some detail. It is an important
piece of legislation, and we should go through it
thoroughly.
As usual Ms Pennicuik has presented the Greens’ case
on this bill in a way that makes it quite clear just how
bad the bill is. I will not go back over the technical
detail, because that has already been done; I want to
talk about this bill from a personal point of view. I am a
heterosexual woman in a long-term relationship, so I
cannot be discriminated against on the basis of my
sexuality or my marital status, but many of my friends
will be able to be discriminated against under this bill.
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This bill allows our society to actively discriminate
against people who are seen by some narrow-minded
people as different and as not complying with the norm,
whether they be gay or single parents. When you allow
discrimination you say it is okay to hate a person, and
you say it is okay if they are bashed or verbally abused,
because you set up the discrimination; you have
allowed it.
Last week I had the privilege of launching the Matrix
Guild Victoria housing complex, which is a project for
older lesbian women in Brunswick. Many of the
women there — women in their 60s and 70s who have
undergone a lifetime of discrimination — spoke to me
about their fears about this bill. They could see it all
coming back again after many gains.
When we say that gay teachers are not suitable to work
in schools on the basis of their sexuality, what does that
say to young students in those schools who are
struggling with their sexuality? They are told their
teachers are no good and that somehow being gay takes
away their ability to be a teacher. What kind of message
does that send to the young person who is already
struggling with a deep and dark secret? We know that
many young gay people are at high risk of suicide,
self-harm and depression. I have to ask: if it is gay
teachers today, who will it be tomorrow? When will the
act be changed again so that it is police, doctors, nurses
and possibly MPs who will lose their jobs on the basis
of who they love and not how well they do their jobs?
I believe there are compassionate government members
in this house who have struggled with the unfairness of
this bill, and I ask them tonight to clearly think about
how they will speak to the gay constituents who vote
for them. Will they say, ‘You can vote for me, but I
don’t particularly like you, so I’m prepared to
discriminate against you’? If we allow the government
to discriminate this time, who will be next?
Mr Ondarchie talked about values, but the values of this
government are certainly not my values. I am not here
to accept this discrimination act, because I do not see
the need to hate people on the basis of who they love or
when.
Mrs PETROVICH (Northern Victoria) — The
Equal Opportunity Amendment Bill 2011 and
explanatory memorandum were introduced in the
Legislative Assembly on 3 May 2011 by the
Attorney-General, Robert Clark. He presented the
statement of compatibility and the second-reading
speech on 5 May 2011. The bill amends the Equal
Opportunity Act 2010, which is due to commence on
1 August 2011. I think the bill is a rectification, because
the act did not achieve a fair balance between the rights
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and obligations that make up the equal opportunity
framework. This imbalance has been noted in two main
areas. The first is an unfair restriction placed on the
activities of faith-based schools and other organisations
by the repealing of two main sections of the act. The
second area was that the act gave too much power to
the Victorian Equal Opportunity and Human Rights
Commission and concentrated too much power in the
position of the commissioner.

government in 1977. The practice of equal opportunity
has rapidly evolved and changed to keep pace with our
ever-changing society and values. However, in some
respects we have to acknowledge that sometimes we
miss the mark. In our quest to be equal, we sometimes
catch others in the net and bring about an inequity for
them. These changes enhance rights and diversity and
offer protection against different forms of
discrimination.

The key objectives of this bill, as listed in the
explanatory memorandum and which I think dispel
many of the arguments that have been put tonight, are
to do the following:

The coalition supports the rights of all Victorians and
advocates equity for all, but it recognises how finely
these rights hang in the balance. Care must always be
taken when attempting to protect others who can be
caught up in the net, and this impacts on the rights of
individuals and groups in a negative way. The bill seeks
to return that balance, and I commend it on that basis.

alter the new powers of the Victorian Equal Opportunity and
Human Rights Commission (the commission) to conduct
investigations and public inquiries;
remove the ‘inherent requirements test’ in the exception for
employment in a religious body or school to restore the
freedom of faith-based organisations to engage staff who
uphold the values of the organisation;
alter the governance structure of the commission in order to
appoint a chairperson of the board of the commission
independent of the commissioner.

In his second-reading speech the Attorney-General
detailed concerns relating to the exceptions and
exemptions made by the 2010 act. These exemptions
include: youth wages; standards of dress and behaviour;
accommodation unsuitable for children; clubs for
political purposes; separate access to benefits for men
and women; competitive sports activities; and religious
bodies and schools.
The bill amends the Electoral Act 2002, which enables
the Victorian Electoral Commission to discriminate in
employment on the basis of political belief or activity,
meaning that the VEC will no longer be required to
apply to the Victorian Civil and Administrative
Tribunal for exemptions. The Attorney-General noted:
The 2010 act did not achieve a fair balance between the
competing rights and obligations that make up the equal
opportunity framework. It failed to recognise the potential for
harm that it created by giving the equal opportunity and
human rights commission sweeping coercive powers, and by
continuing a governance structure that concentrated too much
power in the position of the commissioner. The 2010 act also
overstepped the mark in unfairly restricting the activities of
faith-based schools and other organisations and in repealing
too many of the 1995 act’s exceptions. This bill achieves a
much better and fairer balance.

It is clear from the discussions in this chamber tonight
that the debate has gone off on a very different tangent.
The Liberal Party has a long history of introducing
equal opportunity legislation: Victoria’s first equal
opportunity bill was introduced by the Hamer

I was very interested to hear Mr Viney speak about the
rights of people in Victoria in his contribution and say
how it was very easy for bad things to happen when
good men remain silent. It seemed very strange to me,
having lived through 11 years of the previous
government and the inequities that were created under
that government. There did not seem to be too many
people standing up for the rights of the people in
Northern Victoria Region who, with no consultation,
had their land seized in an attempt to build a pipeline
that nobody wanted. Maybe we could continue to also
talk about — —
Mr O’Brien interjected.
Mrs PETROVICH — Mr O’Brien is right. This
government stood up for those people. It also stood up
for people who had a tax imposed on them — the
growth area infrastructure contribution. Those now
opposite must have known it was very wrong to do that
to those people but they pursued that quick cash grab.
They discriminated against those people on the basis
that they had worked hard, they had saved and they had
purchased land, and they were going to get slugged
with a tax.
Mr Viney — How is that discrimination? It is rot,
absolute rot. Just rubbish.
Mrs PETROVICH — It is discrimination,
Mr Viney. You did not stand up for those people and
they paid you back in spades. They acknowledged the
fact that you did not stand up — —
The ACTING PRESIDENT (Mr Finn) — Order!
Mrs Petrovich should address her remarks through the
Chair.

EQUAL OPPORTUNITY AMENDMENT BILL 2011
1884

COUNCIL

Mrs PETROVICH — Thank you, Acting
President. Mr Viney is right. These sorts of bad things
do happen when good men do nothing. That is why the
Victorian Liberal Party did so much to defend these and
other civil rights abuses perpetrated by the then
government. The consequence was that the Victorian
people voted against Mr Viney, and they voted against
his government. They voted for us in droves — those
who stood up for their rights.
Equal rights have been spoken about at length tonight
and will continue to be, I am sure, into the wee small
hours, so I will not go on for too much longer. We still
have the committee stage of the bill to go. That stage
will go on, as it should, for many hours.
An interesting point to note is that a list of amendments
has been provided by the Greens tonight. It strikes me
as odd that on every sitting day two out of the three
Greens members absent themselves from the tradition
of the reading of the Lord’s Prayer, and it is very clear
that they do not uphold those traditional Christian
values and are very keen to see them being disregarded
in this bill tonight.
Ms Hartland — I wasn’t aware that that was a
requirement of being a member of Parliament.
Mrs PETROVICH — No, it is not a requirement
and we are all different, but let us at least be clear about
where we are going with this. I think it is very good that
people have diverse views, that we are all different in
this society, and this party and this government
accommodates diversity. It accommodates protection of
all that diversity. It is very important that we support
this bill tonight because it actually levels the playing
field for those who have been discriminated against,
who have been caught up in a net — in the attempt to
ensure that all are protected, in fact some have been
placed at a disadvantage.
Mr JENNINGS (South Eastern Metropolitan) — I
am thankful for the opportunity to speak on the
misnomer that is the Equal Opportunity Amendment
Bill 2011. This is a bill that at the very least is a
misnomer, if not a lie, as it purports to relate to equal
opportunity. It is one of a very few pieces of legislation
that will appear anywhere across the globe in 2011 that
actually reduces equality, as by its very measures it is
designed to limit freedoms and opportunities rather than
create them. So it is probably historically an anomaly.
In terms of its chronology, this bill is being debated
well into the night. It is 12.30 a.m. when I stand to rise
to make my contribution, and I am only halfway
through the speakers list, so clearly this bill is going to
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be debated during the graveyard shift within the
Victorian Parliament. I think it is quite apposite that this
bill gets discussed during the graveyard shift because it
deserves to be buried.
It is illegitimate for a variety of reasons. It is
illegitimate because of its ethical position and its
diminution of laws in this state that add to the
protections and provide for the equality of Victorian
citizens. And it is illegitimate by the way it got here. Its
process through the Parliament of Victoria is a most
illegitimate process in that this bill has arrived here in
the Legislative Council following an unprecedented act
in the Legislative Assembly. That assembly for the
people of Victoria has been in existence for more than
150 years, and the standing orders in the Legislative
Assembly in the Victorian Parliament have never been
set aside to allow a bill that has been lost in the
Legislative Assembly to be passed via a subsequent
vote and then arrive in the Legislative Council. Never
before in 150 years has that occurred.
It is very clear from the standing orders, procedures and
practice of the Legislative Assembly over that period of
time that it was never envisaged that a bill that failed in
that house would be resurrected, passed in that house in
the same sitting — indeed within two or three sitting
days — and then subsequently passed by the
government.
I can say to people in Victoria who may feel they will
be disadvantaged by this law and who may feel this law
is not respectful of their rights, that their dignity and
their standing as members of our community have not
been diminished by this unequal law and the intent of
this law, and indeed I would give them heart by saying
that under normal circumstances they would only be
two votes in the Legislative Council away from having
their rights protected by the defeat of this bill. But I
cannot say that in confidence in Victoria today, because
I cannot say with confidence that that is only two votes
away — just as the argument could have been put that
in the Legislative Assembly we were one vote away
from that law being defeated — because this
government has demonstrated by its actions that it will
ignore the voting outcome. It will orchestrate events
and circumstances and change parliamentary
procedures to get its way and to assert itself.
Some hours ago, when we were discussing whether this
bill should have been considered tonight or whether it
should have been delayed for two days, Mr Dalla-Riva
indicated to the chamber that the government’s will
would prevail — that the bill would be debated and
would pass today. If through some circumstance the
second reading or the third reading of this bill is
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defeated tonight and the government does not win the
vote — say because a member of the government is not
conscious or misses a division and therefore the
government does not satisfy the requirements that
Mr Dalla-Riva has indicated, that this bill will pass —
by all measures no doubt the government’s ethical
position, as has demonstrated in the Parliament of
Victoria, is that it would resurrect this bill yet again in
order to assert itself.
It is a first-order issue of this government to assert itself
over the Parliament and demonstrate to the people of
Victoria that its key objective this month in
parliamentary reform is to strip away people’s rights in
the name of an equal opportunity act amendment. This
is quite a misnomer, if not a lie, if not totally
illegitimate in terms of its ethical framing and the way
in which it got here.
For the last few weeks I have been studying with my
son in preparation for his exam on the history of
revolutions. We have been discussing the French
Revolution and considering at some length fundamental
issues of equality and civil rights, great passions, blood
and lust, the great consequence of the various
constitutions that were established in France between
1789 and 1795 and their various iterations. Compared
to this tawdry little piece of legislation we have before
us today, the French Revolution is an event of quite
some moment and standing on the grand scale of the
history of equality, constitutional reform and civil
rights.
Despite the hyperbole, the passions and the argy-bargy
taking place across the chamber, this piece of
legislation that we are debating tonight is small-fry
legislation. It will be a dip in the evolution of civil
rights and equal opportunity in the state of Victoria. It
will not be of any consequence or have any great shelf
life. I can say with confidence to the people of Victoria
that come the next election the effects of this bill can
disappear and rights and opportunities can be restored.
When I go home, eventually, at some stage during the
next 24 hours, I will talk to my son and he will say to
me, ‘Dad, what have you been doing in the Parliament
of Victoria? You have been associated with the passage
of an equal opportunity act amendment. What great
reform does that mean for the people of Victoria?’. I
will say, ‘Sorry, son, not today, not in this term and not
during the term of the Baillieu government’. The
Baillieu government’s agenda is to reduce people’s
protections under the law — whether it be by eroding
or watering down the conditions for people with
disabilities or by reversing under Victorian law the
statement that equal work means equal pay for young
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workers by changing employment opportunities for
those people who want to be employed by faith-based
organisations.
Here is the rub, and what a paradox it is! These
faith-based organisations, which are protected and
defended by the law, by that framework, by our culture
and by the way in which we organise this secular,
pluralist society that cherishes and protects diversity,
have the opportunity to exercise discrimination within
their own organisations on the basis of religious
affiliation, gender, marital status, parental status or
gender identity. How extraordinary that a state whose
laws, culture and community relations work to protect
religions and the pluralistic diversity celebrated as great
aspects of its society in fact perverts those protections
and the frame underpinning its law and social norms
and says, ‘It’s okay in those circumstances for you to
discriminate against a whole range of categories of
individuals whose rights have been eroded by this piece
of legislation’. How scary is this?
The other effect of this law is to erode the standing of
the Victorian Equal Opportunity and Human Rights
Commission. How extraordinary that that organisation
is so scary and vexatious that it is the government’s first
order, in a piece of legislation relating to human rights,
to reduce the commission’s powers and limit its ability
to undertake its own-motion considerations of systemic
discrimination. How defensive does the government
have to be to curb the power of this independent body
that was established to assess appropriate ways in
which equal opportunity can be provided to Victorian
citizens? The commission’s ability to apply scrutiny,
make recommendations where systematic
discrimination may be occurring and intervene to
overcome it is seen as a very daunting power by this
government. It is so daunting that this government has
to strip it away from that organisation.
This piece of legislation is totally out of kilter with the
spirit of equal opportunity in this state. Indeed,
members of the government have stated that in the past
they have been associated with establishing laws and
have been active proponents of equal opportunity; they
joined in the spirit of civic engagement by protecting
equal opportunity rights and enshrining them in law.
That has been identified in the debate tonight, and I
congratulate the Liberal Party on that history of
contribution. However, that is not the contribution those
opposite are making today in the Parliament of
Victoria. They are stripping rights away, and they are
doing it through the illegitimate, unethical legislation
that we have before the Parliament.
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This legislation is also illegitimate because it should not
be here in the first place. Parliamentary convention has
been stripped away in Victoria and, at this point in time,
the government faces the major challenge of
demonstrating to the people of Victoria whether it is
committed to equal opportunity and appropriate
parliamentary scrutiny and accountability. This
government’s credibility has been stripped bare, as has
its commitment to equal opportunity, because it got this
piece of legislation here by any means; by hook or by
crook. Even when the vote is lost, this government will
still find a contrivance to assert its will over the
Parliament. For those fundamental and profound
reasons I will be joining opposition members in
opposing this bill.
Mr FINN (Western Metropolitan) — I was not
going to speak on this legislation this morning; I
thought there were more eloquent people in the house
than I to express the views of the government on this
legislation. But then Ms Hartland spoke, and I changed
my mind very quickly. Ms Hartland spoke with some
vehemence. She spat the word ‘hate’ about the chamber
as if it were going out of fashion. I find the word ‘hate’
a particularly distasteful word. It is an ugly word.
Personally I find hatred abhorrent in every way. I hate
no-one. I do not even hate Ms Hartland or anybody on
that side of the house — far from it; their smiling
countenances cheer my day every day. I hate no-one. I
teach my children to hate no-one. Sure, hate things —
hate evil and hate actions that create evil and pain for
people; sure, hate them, but you do not hate people.
Mr Drum interjected.
Mr FINN — Indeed, Mr Drum, you can hate losing,
but you cannot hate people. I do not hate people, and I
certainly do not want to persecute anybody. That is not
the intention of this bill. That will not be the outcome of
this legislation when, or indeed if, it is passed through
this Parliament today. This is not about persecuting
people. It is not about hating people — far from it.
I have many gay friends. As many members of this
house would be aware, I worked in the media in a past
life, and there are many members of the media who are
gay and that does not disturb me. As I say, I have been
good mates with many of them for a very long time,
and we have gone out and had a few beers.
Honourable members interjecting.
Mr FINN — No, we have! We have been out in
drinking schools together. It might be interesting for
readers of Hansard to note the merriment that this is
causing on the other side of the chamber. As if to go out
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with somebody who is gay and just have a drink with
them in a drinking school on a Friday night after work
is something we should be highly amused about.
Mr Leane — Name them.
Mr FINN — I am not prepared to name them. I do
not think I should. As if they are criminals, Mr Leane
has yelled out across the chamber, ‘Name them’. They
are not criminals. They have a lifestyle that is not mine,
but they are not criminals. I respect them, and I am very
tolerant of their lifestyle. It has to be said that the
tolerance that I have exhibited toward some is not
always returned — far from it. In fact it is my
experience that when people on the left of politics start
talking about tolerance you should put your raincoat on
because the spray is about to come. You know that the
intolerance is about to ooze forth by the bucketload, by
the litre — the intolerance that will come from the left.
They are experts at intolerance. It is something that I
have noticed.
Mr Drum — It is their way or the highway.
Mr FINN — Their way or the highway, indeed.
That is the truth. They do not mind spewing hate or
persecuting people. They do not mind pursuing people
who have a different point of view from them. But that
is not my way. I will disagree with people, I will debate
with people and I will argue with people, but I will not
hate people. I just hope Ms Hartland takes that into
consideration.
Ms Hartland — Actions speak louder than words.
Mr FINN — They do, indeed. I challenge
Ms Hartland to show me any instance where I have
shown any hatred for anybody — —
Ms Hartland — The bill you are going to vote on.
Mr FINN — Ms Hartland is wrong. She is
absolutely wrong.
Mr Jennings — He is coming over.
Mr FINN — No, I am not. This bill is about
balancing. What we have seen over the last 11 years is
a social agenda of an Attorney-General who was totally
out of control. Rob Hulls — now there was a hate
merchant. There is a hate merchant. There is a man who
built so many bills, so much legislation, over his
11 years as Attorney-General. For so long he built so
much on class hatred, on class warfare and on so many
angles. He went out and flew the flag of hatred against
so many. This bill is turning that back ever so slightly.
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I believe very strongly in freedom of religion. Whoever
we might be, we should all have the right to worship
the god that we choose. We should all have the right to
not worship a god if that is the decision we come to.
That right is important; it is fundamental to our freedom
and important to the fabric of our democracy. It is
interesting that when totalitarians take over a country or
attempt to — and we have seen this with various
Communist governments across the world over the last
century or so — the first organisations they go after are
the churches. The first people the totalitarians lock up
are the nuns, priests, brothers, monks, clergy or
whoever it may be of the particular religion that is
prevalent in the country that they are taking over,
because they know the faith that people hold is a
challenge to their authority. The first people they go
after are the religious people, and they try to knock
them out.
It is interesting that we have seen considerable
legislation from the former Attorney-General in which
he has tried to do the same thing. He has followed the
tried and true pattern of leftist extremists throughout the
world. I find that sad. I am sure members opposite will
be able to help me because I cannot remember whether
it was Lenin or Mao — it was some dead commo —
who said that religion is the opiate of the people. I am
sure Mr Jennings or Ms Hartland will be able to — —
Mr Jennings — This all comes about because of
Ms Hartland? Did Ms Hartland start this? I will have a
word with her.
Mr FINN — Ms Hartland said it? No, I do not think
she did. She is still with us. Members opposite might be
able to help me remember exactly who it was, but it is
true that that is the view of the left — it is very much
against religion, any form of religion, and we have
heard it from members of the left in quite a number of
cases in this house. Over the past four, almost five,
years that I have been here I have heard it on a regular
basis, and I think that is pretty sad.
It is very important that everybody in this state is aware
that this proposed legislation is not about hatred. That is
nonsense. It is ludicrous. The bill is not about hatred; it
is about providing a degree of balance. When you are
talking about human rights and equal opportunity it is
about a balance. If it goes more one way than the other
and it gets out of balance, you have a real problem on
your hands. In this particular instance what we are
attempting to do — we are attempting to do it, I am not
saying that the government is perfect; nobody on this
earth is perfect except perhaps for Mr Jennings — is to
strike a proper balance between competing
rights-holders. The bill is not an attack on any section
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of the community, not at all. I would hate — to use that
word again — to think that any section of the
community would take it in that way, because it most
certainly is not meant as and is not an attack on any
section of the community at all.
Members of the opposition would have to
acknowledge, as do those on this side, that this
legislation was an election promise. The people of
Victoria went to an election, and they voted for us.
They put us on this side of the house, and this was one
of the promises we made. Before the election this was
what we said we would do. We went to the people of
Victoria and we said, ‘If you vote for us, we will amend
the Equal Opportunity Act 2010’, as we are doing here
this morning.
It is fascinating to hear members of the opposition carry
on about our not fulfilling this or that promise. Here we
are actually fulfilling a promise and they are still
whingeing. Is it possible they could be happy about
anything? On that basis I am not particularly worried
about them because, as we know, it is very difficult to
please everybody, and it is impossible to please them,
no matter what you do. We are keeping a promise and
they are whingeing, and if we were breaking a promise
they would still be whingeing. Here we are, at 10 to 1 in
the morning in the Legislative Council of Victoria, with
an opposition whingeing and whining like a stuck pig
over there, and it is something to behold. I believe this
legislation is good, strong legislation and something
that the people of Victoria support. They have voted for
it, and I believe this legislation is governing for all
Victorians.
Ms MIKAKOS (Northern Metropolitan) — I rise to
speak against the Equal Opportunity Amendment Bill
2011, and I do so not only because of what this bill
seeks to do but also because of the way in which it
arrived in this house. This bill is a backward step and is
greatly unfair, which is ironic given that fairness in
opportunity is the very thing that this bill is supposedly
designed to espouse. That this conservative government
wants to change the laws that have been set up in this
state to provide equality of opportunity for all
Victorians is not surprising.
In particular I reject the contribution made by Mr Finn.
He began by spreading the love, so to speak, in the
chamber and professing his love for all people. He then
spent most of his contribution on the attack, and I
particularly found offensive the comparison made by
Mr Finn between certain totalitarian regimes that have
persecuted people in the past and the previous Labor
government. As someone who has always prided
herself on championing human rights issues, I find that
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comparison quite despicable. I would have hoped
Mr Finn would keep his contribution at a higher level
than that.
As a person of faith I too regard the issue of freedom of
religion very important. We are all very fortunate to
live in a country which respects people’s rights to
practise or not practise a faith and to do so freely, but
we also have a range of other human rights. We have
many competing rights, and the issue at the heart of the
debate today is how we achieve an appropriate balance
between these competing rights.
The Baillieu government’s proposed changes to the
equal opportunity act seek to reinstate the law to what it
was prior to Labor’s amendments last year. Those
amendments are due to come into effect in August, and
we have not had the opportunity to see them
implemented and operating. This legislation will
expand the ability of faith-based organisations to
discriminate against job applicants for a broader range
of reasons as well as doing other things.
The previous Labor government’s reforms to the Equal
Opportunity Act sought to insert an inherent
requirements test which provided a higher threshold for
religious bodies or institutions to satisfy. They would
need to establish that being able to discriminate in
favour of employing someone who had a particular
attribute, such as the same religious faith as the
institution, was an inherent requirement of the
employer’s role. Basically the amendment would
continue to retain but would tighten the religious
exceptions available under the legislation. There has
been some confusion and disquiet in the community
about these issues. I have received emails from
constituents about these issues, and I have sought to
explain to them exactly what this legislation would
mean in practice.
Essentially this would have meant that Christian
schools would have been able to continue to employ
Christian teachers, Jewish schools would have been
able to continue to employ Jewish teachers and Muslim
schools would have been able to continue to employ
Muslim teachers where the attribute — for example, the
religious belief — was relevant to the particular job at
hand. The Labor opposition believes that the
amendments it introduced last year, which followed
considerable consultation with faith-based
organisations and an independent review, struck an
appropriate balance and were in touch with community
expectations. The amendments had the support of the
major stakeholders, which included religious
organisations such as the Catholic Church.
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Last year I attended a forum that was organised by the
Presbyterian Church around these issues and heard
some of its concerns. I believe some of those concerns
were expressed because there was a fundamental
misunderstanding of how the legislation would have
operated in practice. I believe that religious schools
should have embraced and had nothing to fear from
these changes and that parents wishing to send their
children to faith-based schools should have welcomed
the opportunity to have the institutions that their
children participate in subject to laws similar to those
that apply in the rest of society. It is important that
children have an opportunity to be educated in an
environment that shares the values of their family, but it
is also important that we are educating children who
understand the importance of human rights and respect
the diversity that exists in our society. What we are
seeing from this government is a desire to wind the
clock back and reverse the changes that were
introduced by the previous government.
In Victoria we celebrate our diversity — our different
races and people of varying faiths, cultures, sexual
orientation and other backgrounds. The community in
my electorate of Northern Metropolitan Region is
enormously diverse. Thirty one per cent of my
constituents were born overseas, and they rely on the
protection of the state from discrimination in
employment, education and other opportunities in
society.
I particularly want to emphasise a point that was made
by Mr Pakula at the outset of this debate. I want to
congratulate him on his contribution, which was
outstanding. He talked about the message that this bill
is sending to the wider society and the concern he
has — a concern I share — that some members or, if
this bill is passed this evening, as a Parliament we are
sending a message to society that we as a state are no
longer proud of the diversity we have in our society,
that it is okay to discriminate a little bit more than was
acceptable yesterday and that we do not have in place
appropriate laws to protect each member of our
community from discrimination based on their
differences.
That is really quite a concerning message to be sending,
particularly to young people. I would be concerned that,
for example, a young homosexual person might hear
about this debate and what is proposed and be quite
alarmed about the opportunities for employment that
will be afforded to them throughout their life. I know
that some young gay people have commented in the
media about these issues. Given the propensity for
people who are perhaps exploring their sexuality at an
early stage in their lives to be subject to mental health
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problems or difficulties or to be at risk of suicide, I
would be quite concerned if we were to send those
types of messages to these young people.
We saw quite an abusive process in terms of the
appearance of this bill in this house. The bill was
initially voted down in the other house. It was only able
to be reintroduced to that house through the suspension
of standing orders in that house. The government
claimed that due to the accidental absence of the
member for Doncaster in the Assembly from a division,
standing orders should have been suspended to enable
the house to immediately divide again on the second
and third-reading motions. I regard this as an absolutely
outrageous abuse of democratic process such as has
never occurred before in the history of this Parliament.
It is an abuse of the procedures of this Parliament to
allow a new vote to occur because the government of
the day was disorganised.
The explanation of the member of Doncaster for
missing the vote was that she was in her office in the
Parliament in a meeting with staff from her department.
I cannot imagine why she did not attend the chamber
when she could hear the bells were ringing. She
claimed to the house that the circumstances were
accidental. She did not explain that she fell over on the
way to the chamber or she was held captive or
something had occurred where she was not able to
attend the vote in time. She was in a meeting with
people from her department — —
Mr Drum — She got lost.
Ms MIKAKOS — Perhaps she got lost on the way,
Mr Drum. But there was nothing unexpected about the
division or anything accidental about the inability of the
member for Doncaster to make it to the chamber in
time to vote. The government lost the vote on the
evening not through an accidental absence but because
of blatant carelessness on the part of the member for
Doncaster.
A number of us have been here for a number of years.
Until recent events I was not aware that a bill could be
reintroduced because a member was absent due to
carelessness. I think the reintroduction of the bill based
on these circumstances sets a very dangerous precedent.
It means that whenever a bill is defeated the
government will simply reintroduce it over and over
again until it gets the desired outcome or until enough
of its members bother to turn up to vote. I am certain
the process that has been followed in relation to this bill
would be subject to legal challenge. That in itself is
quite alarming — that is, the equal opportunity laws in
this state have now been thrown into disarray because
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of the disorganisation of the government in relation to
the passage of this bill through the Parliament.
In conclusion, this is an unfair bill. It does not strike an
appropriate balance between various competing rights
that all of us, as citizens of the state, should be subject
to. Freedom of religion is a very important right.
Freedom from discrimination is also an important right.
The balance struck by the previous government in
terms of the legislation passed last year was
appropriate. It is a great shame that we will never have
an opportunity to see that legislation in operation. It
could have been allowed to operate so we could have
seen how it would be implemented and how various
institutions would be able to work within the
parameters of the law. It is a great shame that we will
never know how that legislation could have operated in
an appropriate and fair way.
We are seeing from this government, led by a Premier
who claims to be a small-l liberal, a move to a more
conservative bent. We are seeing the agenda being run
by the conservative elements of the Liberal Party. This
particular bill is a further example of that, and I believe
we will see a lot more of it. I would put my money on it
that Mr Finn and many of his colleagues in this house
will slowly but surely show the people of Victoria their
true colours. They are members of a conservative party
that has a conservative agenda. I urge members to
oppose this bill.
Mr BARBER (Northern Metropolitan) — I am not
really an expert in this area of law, and I do not think
that much of this debate is really about the technical
aspects of the operation of the bill. It seems to be more
to do with the question of values, and that is perhaps the
reason why, as Mr Drum commented to me earlier,
nobody who has mounted any argument seems to have
had any influence on anybody else who has mounted
any other argument. I just have to look at it from my
own innate sense of logic, fairness, values, balance and
all the rest of it.
I have noticed that recently I am hearing more and
more people proclaiming quite loudly that Australia is a
country that was founded on and continues to be based
on Christian values; I am hearing that a lot. I thought, or
hoped, that Australia was based on universal values,
but — —
Mr Finn — Christian values.
Mr BARBER — If Mr Finn says that Christian
values are universal values, then that is good news. I
saw a rally on the steps of this Parliament where a
woman was yelling from the podium that the god of the
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constitution was the god of the Holy Bible — that is,
that Australia’s constitution refers to one specific god,
the Christian God, and not to any other god. I hear this
more and more, and I wonder what is going on. I try to
understand it, because as I said, it is not my area of
speciality.
If I had been listening to this debate without knowing
which speaker came from which party, I might have
formed the view that the speakers from the government
side represent the party of religious tolerance in
Australia. Most of the arguments I have heard tonight
from members on the government side have been about
how they are here to defend religious tolerance in
Australia, and that jars a little bit with what I have been
hearing from other directions in that self-same party.
For example, back in 2005 federal Liberal backbencher
Bronwyn Bishop backed a push to ban Muslim girls
from wearing headscarfs at public schools — a ban on
religious observance in a public school. The following
is a report of what she said:
‘In an ideal society you don’t ban anything’, she told the
Seven Network.
‘But this has really been forced on us because what we’re
really seeing in our country is a clash of cultures, and indeed
the headscarf is being used as a sort of iconic item of
defiance’, she told Channel Seven.
‘I’m talking about in state schools. If people are in Islamic
schools and that’s their uniform, that’s fine. In private life,
that’s fine’.

It is comforting to know that Bronwyn Bishop still
thinks that in private life you can wear what you want.
She is not proposing any law that would, for example,
stop me from wearing my underpants on my head if I
want to in the privacy of my own home. There are still
some freedoms that Bronwyn Bishop recognises should
be sacrosanct, but she is quite happy to entertain the
idea of banning girls from wearing a headscarf in a
public school, which is an interesting twist on the
current debate we are having in relation to this bill. It is
a little known fact that Bronwyn Bishop was not the
first person to say this; it was actually Sophie
Mirabella, who is the federal member for Indi, who a
few days earlier first proposed this. But before she got
picked up on it Bronwyn Bishop saw her chance, cut
her lunch and started promoting this policy, which as I
said, comes in a contradictory fashion from the party
that now comes in here and tries to convince us and the
whole world that it is in fact the party of religious
tolerance. In the same vein there is Cory Bernardi, who
Mr Finn says is a good man. Mr Bernardi is reported by
the Herald Sun as saying:
Islam itself is the problem — it’s not Muslims …

Tuesday, 14 June 2011

Muslims are individuals that practise their faith in their own
way, but Islam is a totalitarian, political and religious
ideology.
It tells people everything about how they need to conduct
themselves, who they’re allowed to marry and how they’re
allowed to treat other people.

Is that not the very aim of the government’s bill — that
is, to allow all religious schools and organisations to tell
people, including people they employ, exactly how to
do things in various aspects of their life, in the context
of their religious organisation? We are not just talking
about their religious observance here; we are talking
about sex, gender identity, lawful sexual activity,
marital status and parental status.
Why is it that Cory Bernardi, who seems to want to
warn us against the dangers of what he sees as
extremism, is a member of the same party that wants to
set up a position whereby certain religious groups could
run certain religious schools or organisations in which
they would be able to dictate these same things to
anybody who works for them and thereby send out a
very clear message about how they think all of us
should live? He says: ‘Islam itself is the problem — it’s
not Muslims’.
I looked up ‘Islam’ in Wikipedia, which I have to admit
is not always the most reliable source on some things,
and it did not have the same definition that Mr Bernardi
used. In fact what Wikipedia says is:
Islam … is the monotheistic religion articulated by the Qur’an
… and by the teachings and normative example … of
Muhammad, often considered by them to be the last prophet
of God. In addition to referring to the religion itself, the word
Islam means ‘submission to God’, ‘peace’ and ‘way to
peace’. An adherent of Islam is called a Muslim.

I would have thought this was a pretty simple concept
for that leading light of the conservative party to get his
head around. Furthermore, whatever he might think
about the difference between Islam and Muslims, when
it comes to the census 340 390 people were quite happy
to tick the box that identified their religion as Islam.
This number was only slightly fewer than the number
who ticked Buddhism but slightly more than those who
ticked Hinduism.
I think then that what we have here is the opposite of
religious tolerance. We certainly have the opposite of
‘secularism’, which is of course not ‘godlessness’. I can
tell members this because I was hanging out with the
Dali Lama the other day and he said that secularism is a
system of government that respects all religions,
including those who are non-believers. That was his
working understanding of secularism, which I thought
was a good one. That is not the same as the definition in
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Wikipedia, by the way, but Wikipedia is not the source
on everything.
We now have this phoney debate in which coalition
members are portraying themselves as the great
champions of religious freedom, but they do not act like
that in relation to certain religions when it suits them,
when their attitude is opposite to religious freedom or
when their attitude is actually: ‘Get out of town if you
don’t support our Christian values, which we ourselves
separate from your Islamic or Buddhist or Hindu or
Jewish values’. I think these are just universal values,
and Mr Finn as much as said so.
On the other side we have Labor Party members saying
they are the champions of human rights and all the rest
of it. Mr Viney came in and said all that is required for
evil to triumph is for good men to do nothing. Doing
nothing is exactly what the Labor Party did in relation
to the Equal Opportunity Act 1995 for most of the
11 years it was in government. It was only late in the
day that it decided there were certain portions of the
act — of former Liberal Premier Jeff Kennett’s version
of the legislation — that it could not stand any more.
One of these was the total exemption of small
business — that is, businesses with five or fewer
employees. That was regarding all attributes, not only
the ones I mentioned before. It included skin colour, so
you could put up a sign in your cafe saying, ‘We won’t
hire black people here, so don’t bother asking’. That
Jeff Kennett exemption persisted until the former
government’s bill was passed last year and the Equal
Opportunity Act 2010 came into effect. The argument
was that it was red tape and that we did not want small
business to have to follow too many laws because they
could not cope with them. I am thankful that the new
government is not reversing that provision and
reintroducing an exemption for small business. Clearly
its argument is not about red tape.
Those opposite mounted another argument: that the
Equal Opportunity Act 2010 was about giving an
organisation, the Victorian Equal Opportunity and
Human Rights Commission, extensive powers. The
powers they described did not sound that strong to me;
they were about fit for purpose, I would have thought.
They are certainly not as strong as the powers we give
to the Australian Securities and Investments
Commission or the Ombudsman, the powers we might
give to an independent commission against corruption
and the powers we are probably about to give to an
independent, broadbased anticorruption commission.
They sounded similar to the powers that a typical
council food inspector might have in order to make sure
the local tuckshop is not selling dodgy sausage rolls —
that is, the ability to enter premises and do the
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necessary things to ensure that the law is being
enforced. That is about as strong as it sounded to me,
but the government, without being terribly convincing
about it, brought this to the aid of its argument.
Greens members can at least take small comfort in
knowing that we have been reasonably consistent on
this issue. Ever since we arrived in this Parliament, or at
least by 2007, we have been agitating in relation to
these exemptions. Initially the then government was not
too interested in listening on the question of
exemptions, but when Ms Pennicuik threatened to
move a private members bill the issue was shunted off
to a review which looked at some of the issues that
earlier speakers have talked about.
The question was raised — and it is now addressed in
Ms Pennicuik’s amendments — as to whether a
particular attribute on the basis of which people might
want to discriminate can be an inherent requirement of
the job. As has reasonably been pointed out, an inherent
requirement for someone working for a Greens MP in
their electorate office is that they support the aims of
the Greens MP. I would not like to see the secretary of
the local Liberal Party branch working in my office as
an electorate officer.
Mr Ramsay interjected.
Mr BARBER — I would not mind hearing some of
their policies if they had something to say on that
subject.
There is an argument that can be mounted that if
religion is an inherent part of the job of being a
gardener, a piano teacher or a cleaner in a religious
school, it might be put in as a test — but certainly not
gender, marital status or parental status. Is the
government really defending the idea that a woman
who has children could be sacked from her job because
the organisation she works for believes women with
children should not work but should stay at home?
Equally in relation to marital status, if a woman with
children, whom you were perfectly happy to hire last
week, gets divorced, is it determined that she can no
longer work in your organisation? Is the idea of a
divorcee or a single mother really so threatening?
The ACTING PRESIDENT (Mr O’Brien) —
Time, Mr Barber!
Mr SCHEFFER (Eastern Victoria) — The
Attorney-General stated in his second-reading speech
that the government is committed to the ideal of equal
opportunity, and he invoked the reputation of the
Hamer government as a cover to justify the
counteractive amendments that this bill will
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implement. The Attorney-General condemned the
powers that the Equal Opportunity Act 2010 gives
the equal opportunity commissioner on the basis that
its provisions would expose businesses and
community organisations to the threat of what he
called an ‘unwarranted and unchecked exercise of
coercive powers’.

rhetoric and policy excesses of the Kennett
government. That promotes a sense that the Baillieu
government is the heir of Rupert Hamer, but each week
we see more announcements and new legislation
introduced showing that this government is not the
small-l liberal, leafy Camberwell government that it
purports to be.

Specifically the government aims in this bill to repeal
the inherent requirements test so that religious
organisations are permitted to discriminate against
individuals and can refuse, for example, to employ
same-sex-attracted people, people who are in a
same-sex relationship or indeed single mothers. The
2010 legislation, as has been observed by other
members making contributions to this debate, requires
that religious organisations apply an inherent
requirements test to ensure that the need for a potential
employee to hold certain religious beliefs is embedded
and necessary for them to carry out the particular tasks
of the job they applied for.

I remind the government that it was the citizens of
Camberwell, Kew, Hawthorn and South Yarra who bit
back with some ferocity against the Kennett
government’s attack on the independence of the
Auditor-General. They were the people who were
aghast at the undermining of open government and at
inequality. This is a government that strikes swiftly and
ruthlessly to roll back the advances in human rights that
the previous Labor government worked through in a
careful and consultative manner.

The Attorney-General’s second-reading speech also
says — and Mr Barber drew attention to this — that the
2010 act imposes no inherent requirements test on
political parties, asserting that it would be absurd to
expect political parties to employ people who are
actively opposed to what that party represents and
promulgates. But this condition distorts the argument,
because the purpose of the inherent requirements test is
that it requires the faith-based organisation to assess
whether it matters if an applicant is of the same faith or
conducts their personal relationships in ways that may
be at variance with the particular religious ideology of
the organisation. If it does matter, then the faith-based
organisation can invoke an exemption under the act not
to employ the applicant, but if it does not matter —
because the person is a gardener or, for argument’s
sake, an accountant working off site — then it is
unjustifiably discriminatory to turn down an applicant
on the grounds that their religious beliefs or behaviour
are not consistent with the employing organisation.
The amendments contained in this bill also remove the
powers of investigation that the 2010 act gives to the
Victorian Equal Opportunity and Human Rights
Commission. They would mean that the commission
would not be able to initiate its own inquiries into the
underlying causes of discrimination in the practice and
structure of our society or make recommendations as to
how these could be remedied.
These changes to the 2010 act are, as other contributors
to the debate have observed, deeply disappointing, and
they reveal more of the true nature of this government,
which has self-consciously distanced itself from the

The reforms of the Equal Opportunity Act 2010 were
grounded in careful and thorough research, consultation
and scrutiny. The initial consultation and research were
undertaken by the Victorian Equal Opportunity and
Human Rights Commission, and once the bill was
before the Parliament further work was undertaken by
this Parliament’s Scrutiny of Acts and Regulations
Committee. The government has not undertaken a
similar process that would justify repeal of these
reforms that were brought in by the last government.
Throughout our history we have seen many reforms
introduced by the progressive side of politics in this
state and in this country only to have them reversed by
succeeding governments and then to have the reforms
finally reintroduced by a successor progressive
government.
The government and its backers must know that the
march of history is against them and that in the end the
further step towards greater social equality contained in
the 2010 legislation will prevail. What the government
is doing here is widely recognised as rearguard action
and a delaying tactic, but this is not a game, and during
the years that it will take to reverse today’s
amendments many individuals and groups will have to
endure discriminatory acts against them which will go
unchallenged and be undefended.
The government has made much of the Victorian
families statement. While I think this statement is weak
in research, poor in ideas and incredibly shallow in its
ambition, the government has held it up as one of its
key value positions. Let us have a look at it. In section 2
of the statement we read:
Today there is no typical Victorian family. Victorians live in
single-parent households, blended, step and extended
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families. Some of us are starting a family while others have
seen their children grow up and move out to live independent
lives. Some couples choose not to have children, some people
choose to live alone or in group households and some include
same-sex relationships.

There we have it: an acknowledgement of the
legitimacy, equality and validity of families, including
those families of people in same-sex relationships. I
remind members that in February the Leader of the
Government in this house, David Davis, attended and
addressed the crowd at the Gay Pride march. By being
there on that Sunday, he validated on behalf of the
government members of the community who were
same-sex attracted and who comprised families with
members in same-sex relationships. Yet in this bill the
government is very clearly saying that religious
organisations are free to disqualify a person in a
same-sex relationship from employment for a job that
has absolutely nothing to do with their religious belief
or practice. The religious organisation in question does
not even have to justify its decision, as was the case
under the 2010 act that is now to be scrapped.
Individuals who consider that they have been unfairly
treated have no avenue for the matter to be tested by the
commission.
The families statement gave a commitment that the
government knows it will ‘have a role to play in
helping people achieve their aspirations’. By its own
definition of families and that commitment, this
government is pledged to support the very families
whom this legislation so viciously targets.
Other key concerns with the amendments made by this
bill are the removal of the commission’s ability to
conduct public inquiries and the measures that will
constrain the commission’s capacity to investigate
systemic discrimination. One of the objectives of the
2010 act was to eradicate entrenched and systemic
discrimination against minority groups and to give the
commission the power to investigate such
discrimination without a complaint first being made.
I support, and I did so during the time of the last
government, this proactive approach. It is a very serious
setback that this power will be removed from the
commission. Discrimination is not simply perpetrated
against an individual; it is structural, and it can be fully
redressed only through understanding the complex
vectors through which discrimination is socially
transmitted.
Our sometimes inadvertent attitudes and behaviours can
unfairly discriminate against certain individuals and
groups, and we need to empower independent
authorities such as the Victorian Equal Opportunity and
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Human Rights Commission to take a whole view of
society based upon research and evidence. As
legislators we have a responsibility to put in place laws
and structures that promote the common good, but the
provisions in these amendments to the 2010 act move
us away from this imperative.
It is not good enough for us to believe that
discrimination is simply about the interaction between
individuals on the basis of their gender, race, sexual
orientation, parental status or political belief. We need
to recognise that people experience inequality and
discrimination because of their social circumstances.
We cannot continue to live in a fantasy world where we
can reduce discrimination if institutions simply deal
with everyone equally. We cannot continue to imagine
that general categories of race, age, gender, disability or
sexual orientation are purely and simply individual
conditions.
People are discriminated against because their social
power is weakened by their economic circumstances
and because of the place they and the group they belong
to occupy in the wider culture: the status of their job,
their status as a woman, their age, their level of
education, their sexual orientation, their ethnicity or
immigration status, or even their language or accent.
The provisions in this bill take us back to the past. As I
said earlier, I think that in time they will be reversed. At
the moment this bill represents a wasted opportunity. It
is very poor legislation, and it should be voted down.
Mr TARLAMIS (South Eastern Metropolitan) — I
rise to make a contribution to the debate on the Equal
Opportunity Amendment Bill 2011, and I wish to make
it known from the outset that, along with my Labor
colleagues, I oppose this bill.
It is important to understand that strong and progressive
equal opportunity laws lead to a just society for all
citizens regardless of background, gender, sexuality or
race. Victoria’s Equal Opportunity Act 1977, the first
such act, was introduced by the Hamer government,
and equal opportunity legislation has evolved over
time. It was enhanced by the Kennett government in
1995 and by the Bracks and Brumby governments in
2000, 2008 and again last year. The ongoing reforms
were brought about to strengthen the legislation and to
reflect changing community standards and values to
ensure that the law is both robust and relevant to the
community.
What the reforms have in common is that they were all
subjected to wide-ranging government and community
consultation and debate, no matter what people’s
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political preference was. This was certainly the case in
the lead-up to the 2010 amendments. I can speak with
firsthand experience about the large amount of
correspondence that Labor members of Parliament
received from the community, which in some cases
raised concerns and in others expressed support for the
changes.
I take this opportunity to contrast the process engaged
in by the Baillieu government with the process
undertaken by the Brumby government after it
announced a review of the Equal Opportunity Act 1995
in August 2007. After announcing the review the
Brumby government set about establishing a policy
framework to reform the legislation, and a subsequent
discussion paper was developed and released by Julian
Gardner, an eminent authority on human rights and
social justice. What followed in 2008 was an extensive
period of consultation in which the community engaged
and debated the issues outlined in the Gardner report.
The final Gardner report was released in June 2008, and
in December 2008 the Brumby government introduced
a bill to amend the Equal Opportunity Act 1995 relating
to the governance of the Victorian Equal Opportunity
and Human Rights Commission.
Subsequently the Scrutiny of Acts and Regulations
Committee called for public submissions and
conducted two public hearings in 2009, with its final
report being handed down in November 2009. In
March 2010 the government released a report outlining
its responses to the final recommendations in the SARC
report. By any measure, that was an extensive and
detailed consultation process befitting the importance of
the act.
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caught red-faced trying to avoid the very scrutiny and
transparency its members promised at the November
2010 election to uphold.
That should have been the end of the bill, but the
government took the extremely unusual action of
suspending standing orders so it could have another
vote on the same bill, and this time the minister turned
up, and it was passed. We have seen the government
again doing away with proper process and appropriate
scrutiny by bringing the debate on in this chamber
tonight. Clearly the government intends to roll back the
reforms due to come into effect in August this year and
to avoid scrutiny.
Through the abolition of the inherent requirements test
this bill will allow religious institutions to discriminate
in employment on the grounds of religious belief or
activity, sexual orientation, lawful sexual activity,
marital status, parental status and gender identity as
these relate to each religious doctrine. The bill also
winds back the powers of the Victorian Equal
Opportunity and Human Rights Commission to
investigate on its own volition patterns of systemic
discrimination. Additionally the bill undermines the
commission’s ability to effectively handle and manage
complaints. The result will be a weaker commission
and a loss of confidence by workers and the wider
community in the commission’s ability to protect their
confidentiality, which will deter complainants and
victims from declaring their personal status for fear of
victimisation or reprisal.

In March 2010 the then Labor government introduced
the Equal Opportunity Bill 2010 to the other place to
extend the laws relating to equal opportunity, to protect
against sexual discrimination, harassment,
discrimination generally and victimisation. However,
the outcome of that community engagement and
extensive consultation process will never see the light
of day.

It is becoming patently obvious that this government is
strongly influenced by the personal religious and
ideological views of a number of its members at the
expense of the rights and protections of those members
of the community who are vulnerable to discrimination
and victimisation. All institutions should be subject to
the same antidiscrimination laws, and no group in our
society should be in a position to discriminate against a
person based on that person’s background, gender,
sexuality or race. Labor opposes these changes and will
continue to do all it can to deliver equality for all.

The 2010 amendments are due to take effect from
August this year, but in a rare act of decisiveness and
urgency the Baillieu government has taken action to
amend the act. It rushed the legislation into the other
place with little or no consultation with the community
or the key stakeholders that this amending bill will
directly impact upon. The government was in such a
rush to bring in these amendments that one of its own
ministers missed the vote, resulting in a government bill
being embarrassingly defeated. The irony of this is not
that the bill was defeated but that the government was

Mr LEANE (Eastern Metropolitan) — There was
obviously a lot of controversy about how this bill made
its way into our chamber. During the controversy I
thought to myself, ‘I wonder how many jurisdictions
around the world other than ours, with its new
government, are introducing pro-discrimination
provisions into their legislation?’. A number of
jurisdictions are introducing antidiscrimination
provisions into legislation, but I wondered how many
jurisdictions around the world would be introducing
pro-discrimination provisions. Straightaway I went to
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Google, as you do, and I googled ‘pro-discrimination
legislation’. Given the controversy about the way this
bill was introduced in the other house and then
reintroduced and how many cracks the government had
at it, under that search many media articles came up
about our new, shiny government introducing
pro-discrimination provisions into legislation. I could
find only one other jurisdiction that had recently been
introducing pro-discrimination provisions into
legislation. It was the jurisdiction of the good ol’ boys
of Tennessee.
They do not muck around in Tennessee. They do not go
around saying ‘We’re amending the Equal Opportunity
Act, right?’. They say, ‘We’re going to introduce the
Special Access to Discriminate Act’. They do not
pussyfoot around. They say, ‘We’re fair dinkum. We’re
the good ol’ boys of Tennessee, and we’re not going to
hide behind weasel words like the new coalition
government of Victoria. We’re going to be fair dinkum,
and we’re introducing the Special Access to
Discriminate Act’. That is what is actually happening
here, even though there are all these weasel words
being used in this jurisdiction.
I wondered also whether on the other side of the world
there was an MP in Tennessee doing what I was doing.
I wondered whether that MP was thinking, ‘I wonder if
there’s another jurisdiction in the world that is
introducing pro-discrimination provisions into its
legislation?’, and I wondered whether that MP was
googling that and coming up with Victoria — with the
new shiny government of Victoria.
In that Google search that MP might have looked at the
other things this government has done, although it has
not done many things, and said, ‘In Victoria those good
ol’ boys introduced steers into the national parks. We
have got to move there. They have moved steers into
the national parks. It is amazing’.
The ACTING PRESIDENT (Mr O’Brien) —
Order! Through the Chair!
Mr LEANE — ‘That’s where we want to be’, the
good ol’ boys of Tennessee would say. ‘You can take
your steers into your national parks and openly
discriminate and introduce pro-discrimination
legislation into — —
Mr Finn — I do have a point of order, Acting
President, but I am also doing this to give Mr Leane a
break for a couple of minutes. I listened with interest to
Mr Leane’s comments about what is happening in
Tennessee, and I am struggling to see the relevance of
that particular point. But when he gets to steers in
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national parks I think he is stretching the relevance of
his contribution. I respectfully suggest, Acting
President, that you ask him to return to the bill.
The ACTING PRESIDENT (Mr O’Brien) —
Order! I understand that Mr Leane was using some
analogy to a parallel universe or jurisdiction, but in
relation to his comment about steers I ask him to return
to the bill before the house.
Mr LEANE — I will take the Acting President’s
advice and will not go to the duelling banjos; I will stay
away from that. Let us get fair dinkum about what this
legislation is about. I do not understand. I do not know
where the call for it came from. When the previous
government amended the equal opportunity act there
were certain stakeholders from different religions. The
opposition was outraged when the then government
introduced that legislation, but the stakeholders, with
whom there were a lot of conversations, were quite
comfortable with it in the end. Having met with a
number of principals from religion-based schools for
discussions on the provisions that were to be
introduced, I know that they were quite angry that their
religions and their organisations would be looked on as
being anything other than at the forefront of social
justice. They said they did not want to be seen as
discriminatory towards certain people, so I do not know
why — —
Mr Finn interjected.
Mr LEANE — I will get to that. Thank you very
much for that segue; it is exactly what I needed. They
said they do not want to discriminate against people on
the basis of their sexuality, their marital status or any
other form of discrimination whether that be the colour
of their skin or anything else. That is because they are
at the forefront of social justice.
All of a sudden we have this urgent bill that we have to
debate all through the night and morning. The
stakeholders at the time the equal opportunity
legislation was introduced in the previous Parliament
said they were comfortable with its provisions, yet all
of a sudden there is this urgency about bringing the bill
to this house. I am not sure where the push is from, but
the way I see it is that there are people in the coalition
who are concerned that when certain religious
organisations are employing there will be people they
see as falling into the category of sinners. If you are an
unmarried mother, you might be a sinner. If you are a
homosexual, you fall into the category of sinner, and
you do not go to heaven; you go to hell. These
members of the coalition do not want those sorts of
people infecting other people in their school population
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who might join them on their highway to hell. That is
their big concern. This is what it is all about for certain
people. It is all a bit weird and strange.
We do not know where the push is from. We do not
know why there is this urgency tonight. There are only
two jurisdictions around the world that are introducing
pro-discrimination provisions into legislation — us and
the good old boys from Tennessee. It is all a bit weird.
Getting back to Mr Finn’s interjection. I am a bit of
pessimist when it comes to discrimination in
employment. I actually think that if an employer wants
to discriminate against you, they usually find a way to
do it, and they usually find a way to do it without being
nailed by any sort of legislation or penalty. I can speak
about this with some personal knowledge. I do not
know how many people in this chamber, like me, have
spent a number of years unemployed because of their
activities — whether they be union or other political
activities — —
Mr Finn — I’ve been sacked for my political
activity. The equal opportunity board didn’t want to
know about it.
Mr LEANE — Other than Mr Finn, who I note has
put on the record again that he was discriminated
against because of his right-wing beliefs, and I actually
believe that. As I said, I am a bit of a pessimist when it
comes to discrimination in employment. I think
employers can find a way to do it. I am not just saying
that employers or people who you think traditionally
fall into employer groups will do that. I know unions
that do that to people to try to keep them out of work
because they are not the sort of unionists that the unions
think they should be. Those people can be
discriminated against. It is an across-the-board
situation, so unfortunately, as I said, I am a bit of a
pessimist when it comes to being discriminated against
in employment, but I have to ask the question: why
should the state be party to that? Why should we be
party to that? Why cannot our legislation reflect exactly
the way it should be, even though I am standing here
and I know it may well never be? It may well never be
a perfect world and employers will find a way to
discriminate against you, perhaps in a job interview
process where someone with matching skills might see
you as the sort of person they like to discriminate
against because they do not see you falling inside their
values.
We are hearing a lot about values in this debate. We
hear members saying, ‘If you’re going to be employed
in a certain religious organisation, then you’ve got to
share their values’. But no-one has actually explained to
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me why people in the categories that are being
introduced that can be discriminated against cannot
have the same values. Why cannot a single mother have
the same values? Why is it that just because you are an
unmarried mother you cannot have the same values?
Why cannot someone who is a homosexual have the
same values as that particular organisation? Why
cannot they have the same good values? I do not know
what we are talking about with ‘values’, but whatever
the values are supposed to be, I would say they would
have to be good, upstanding values. Why cannot people
in those categories share those values?
It would be good if government members who are
going to speak on this bill told us why those people
cannot share those values, and also told us who the
stakeholders are who are jumping up and down to see
this urgent bill get through. Who are the stakeholders
who are jumping up and down, other than people in the
coalition’s own ranks, other than people in its own
caucus, who go on this crusade? Those opposite should
tell us who the stakeholders are, tell us why people who
fall into these categories cannot have these values. I do
not think they will be able to do that. I defy them to be
able to do that. I do not think they will. So here we
are — they will use their numbers — here we are
damned to being looked at by the rest of the world,
along with another jurisdiction, the good old boys of
Tennessee, as one of two jurisdictions around the world
to introduce pro-discrimination provisions into
legislation, and I think it is a sad, sad day for us all that
that is happening.
Ms PULFORD (Western Victoria) — Good
legislation does not need to be debated under the cover
of darkness, and good parliamentary practice does not
require the number of tricks, turns and rorts that have
been required to get this bill to the place that it is at in
its passage through the Parliament of Victoria tonight at
almost 2 o’clock in the morning.
The objectives of the Equal Opportunity Bill that came
to this place in 2010, which previous speakers have
talked about, included the elimination of discrimination,
sexual harassment and victimisation to the greatest
extent possible and the facilitation of the progressive
realisation of equality. That bill also expanded on the
role of the Victorian Equal Opportunity and Human
Rights Commission.
Last week I was speaking to a group of grade 2 children
about what is involved in being a member of
Parliament. I was talking to a bunch of seven-year-olds
about what it means to make the law and the types of
good laws that we try to encourage. I would hate to
have to try to describe to a bunch of innocent,
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wide-eyed, idealistic seven-year-olds what we are doing
tonight. What this law does is expand the circumstances
in which discrimination is lawful in Victoria.

discrimination is a pattern of discrimination that is the
result of interrelated policies, practices and attitudes
that is entrenched in organisations or in broader society.

What is discrimination? The Equal Opportunity Act
2010 identifies a number of attributes on the basis of
which discrimination is prohibited. These include age,
breastfeeding, employment activity, impairment,
industrial activity, physical features, political belief or
activity, pregnancy, race, and personal association. That
is one group of the attributes. They are a class of
attributes that apply to some people in Victoria and
were covered by what has historically been a blanket
exemption for religious organisations.

The work that SARC undertook commenced in
December 2008 and was a considered look at
exceptions and exemptions to the Equal Opportunity
Act 1995. We have an act that lists a range of attributes
and says it is not right to discriminate against people in
Victoria who have these attributes, and then there is a
whopping great list of exceptions and exemptions.
SARC sought to make some sense of that. Some of
these have evolved over numerous iterations of this
legislation over a number of decades. SARC received
over 1800 written submissions and hundreds of
comments in petition form. We also conducted a couple
of very full days of public hearings and in November
2009 released our report, which featured some
59 recommendations.

The second group of attributes from that list in part 2 of
the Equal Opportunity Act 2010 includes gender
identity, lawful sexual activity, marital status, parental
status or status as a carer, religious belief or activity,
sex and sexual orientation. These are the attributes that
previous speakers have talked about at length because
this is the group for which the 2010 legislation requires
organisations to identify the basis on which
discrimination ought be allowed when it is undertaken
by some organisations in some circumstances. Those
circumstances have been described in the legislation by
previous speakers as an inherent requirement of the
task.
I do not believe that when we talk about freedom of
religion what we are talking about is a freedom or a
right to unfettered discrimination, nor do I believe for a
minute that Victoria’s religious organisations want or
desire to have a right to unfettered discrimination.
The 2010 act, which is important contextually because
the 2011 act seeks largely to undo the work of the 2010
act, was a response to a major review conducted by
Mr Julian Gardner, a former public advocate. The bill
also responded to some work that was undertaken by
the Scrutiny of Acts and Regulations Committee
(SARC) during the previous Parliament, a committee of
which I was a member.
The 2010 act changes the role of the commission from
a complaints handling body to one that educates and
facilitates dispute resolution, and the work that was
done in the period between August 2007 — when the
then Labor government commenced the review — to
the point in March 2010 when that bill was in the
Parliament, was extensive. The Gardner report
examined why the previous legislative framework was
inadequate to counter discrimination effectively,
particularly systemic discrimination, which is the type
of discrimination that has been found to be unlikely to
be raised in an individual complaint. Systemic

I have, like other members I am sure, received quite a
deal of correspondence from constituents expressing a
variety of views on this legislation that is before the
house today, and I have been struck by the degree of
misinformation there has been regarding the present
bill, particularly as it relates to the hiring of staff in
religious organisations. The current bill does not force
schools to employ non-religious persons as, say,
religious education teachers, but if a person applies for
a gardening job at a Catholic school — an example that
others have cited, and one that I think nicely
characterises the notion of the ‘inherent requirements’
of the job — then their religious beliefs should not be
used to discriminate against them. The
Attorney-General, the Honourable Robert Clark, in his
second-reading speech on this legislation observed:
The 2010 act also overstepped the mark in unfairly restricting
the activities of faith-based schools and other organisations
and in repealing too many of the 1995 act’s exceptions. This
bill achieves a much better and fairer balance —

in the view of the government. I disagree. The legal
ability to discriminate against someone because of their
marital status, sexuality or religious beliefs does not
make for a better or fairer society and does not make
for a better community organisation, a better school or a
better workplace.
In a media statement the commissioner of the Victorian
Equal Opportunity and Human Rights Commission,
Dr Helen Szoke, said the amendments leave many of
the commission’s key functions intact, including the
role of education, the development of guidelines,
dispute resolution services and an investigation power,
but she also said:
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However, we are disappointed at the government’s proposal
to remove the commission’s ability to conduct public
inquiries, and at the extra administrative layers the changes
will impose on our ability to investigate systemic
discrimination.
These changes will affect our ability to respond effectively to
systemic discrimination.

The commission’s ability to conduct investigations,
prosecutions and public inquiries into serious instances
of systemic discrimination is an essential part of the
state’s active role in promoting equality.
I will take a moment to respond to what a number of
government speakers have said. Mrs Petrovich had
some interesting interpretations of attributes, and she
talked about the previous government having
discriminated against people because of their views on,
say, water infrastructure or where Melbourne’s urban
growth boundary line ought to be drawn and in what
circumstances. These are not attributes that are the
subject of this piece of legislation. Mrs Petrovich also
seemed to go some way to suggesting that perhaps a
requirement of the role of members of Parliament is to
participate in the Lord’s Prayer in the morning, but I
certainly do not remember that being on the form at the
point of nomination to election in this place.
Mrs Petrovich talked about the people who have been
caught up in a net by the former Labor government’s
legislation of 2010, but nobody has been caught up in
anything resembling a net because the legislation that
Labor introduced, which was the result of many years
of work in building a community consensus and
developing legislation that reflected a community
consensus, is being effectively repealed by the Baillieu
government tonight before it has had an opportunity to
work, as it does not take effect for another couple of
months. To suggest that there are any number of people
being caught up in this is wildly inaccurate.
Mr Finn talked about his tolerance for the lifestyle of
some people that he knows and likes to have a beer
with, and he talked a lot about hatred and this
legislation not being about hatred from the
government’s perspective. Again, government speakers
have talked about balance. But in all that talk about
hatred Mr Finn did not talk about love or about the
types of love that cause a great many people in Victoria
to be treated differently because the type of love they
feel does not fit within the Liberal Party’s acceptable
frame. Mr Leane talked about values, and tolerance and
acceptance of people no matter their circumstances,
attributes or sexual orientation are important values. It
is an important value not to discriminate, and it is an
important value not to broaden the range of lawfully
acceptable discrimination.
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This legislation abandons an important consensus that
had been achieved. The work that led to the 2010
legislation has not had an opportunity to work or to be
reviewed. This legislation is not about the ladies
competition at the bowls club; it is about some Liberal
and Nationals MPs’ obsession with and reaction to the
inevitable march to equality for members of a number
of Victorian communities and importantly for members
of Victoria’s gay and lesbian communities. This is
regressive legislation that I am proud to oppose.
By expanding the permanent exceptions the Baillieu
government will allow religious groups and entities to
discriminate against de facto couples, gays, lesbians
and single mums. As one of my constituents put it in
correspondence to me:
… to give religious people and organisations additional legal
privileges and protections over other groups in society is
totally against notions of fairness and social justice. It goes
against all efforts to create and maintain a society in which
citizens welcome diversity and understand that although we
all have human rights, we also have responsibilities to respect
the equal rights of others. It is absurd that a government
would excuse or pardon one group’s discrimination against
others just because it is done on the basis of their particular
spiritual beliefs.

Mrs COOTE (Southern Metropolitan) — I was not
going to speak on the Equal Opportunity Amendment
Bill 2011, because I have the dilemma of having in my
electorate two sets of groups that have been spoken
about at length tonight. I am very fortunate to have a
very large, vibrant gay community — gay, transgender,
intersex and lesbian as well. They are a rich and diverse
part of our community, and I have had a great deal to
do with them since I have been in Parliament. Indeed
many of the things they have as concerns I hold very
dearly. Tonight we have heard a lot of people speak
about the gay community and its issues and express a
whole range of opinions.
I also have a very large Jewish community. Members
of the Jewish community have some major concerns
about their religion-based schools, and I think those of
us in this chamber can understand exactly why they
have those concerns. They have been subjected to
prejudice and discrimination for centuries, and it is
important, as has been said in many of the speeches
here tonight, for us to get the balance right, to put
parameters in place and to make quite certain that
people are protected.
Tonight many people from both sides of the argument
have spoken about 1995, about the act introduced then
and about how it has served Victoria. Labor Party
members have made many comments, but it seems to
me that one of the things they are concerned about is
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balance. The argument that came through in many of
the contributions was that they got the balance right in
2010 and that it was a balance that was needed. But as
Martin Pakula said in his opening speech — and I
commend him on that speech as it was a well-balanced
and very thoughtful speech — they listened to the
people and they heard the religious organisations that
did not think the bill went far enough and those who
felt it went too far. In his opinion, he felt they got the
balance right.
One of the benefits of sitting at this time of the night to
discuss a piece of legislation that is as important as this
is that you get a very good insight into the people who
make up this chamber. You learn a lot about the people
in this place. You learn what motivates them. You learn
what their true values are, and you learn a lot about
what influences them and how they make the decisions
they make. Last night and this morning we have heard
some very powerful and passionate speeches from
members of all parties. I think everyone in this chamber
is entitled to make those speeches and have those
thoughts, and that is what this democracy is all about.
One of the things that came through from the
opposition members was how this bill came to be here
tonight. Many people questioned the consultation
process, including Mr Leane, who in a very colourful
contribution said, ‘I defy you to show us where the
stakeholders have been asked about what they think of
this particular bill’. Ms Pennicuik said there had been
no broad consultation on this bill. We heard Mr Viney
say that a government can only gain political advantage
from a bill like this.
I say to them all that we had the ultimate consultation.
We took this position to the people of Victoria. In
November last year we asked the people of Victoria
what they thought. It was a key platform that we went
into the election with, and it is something that we stand
by. It is an issue in which there are no surprises, and the
fact that we are continuing to debate this for as long as
it takes shows that we are not rushing this through. We
are not hiding it under the carpet, as many members of
the opposition have said.
Ms Mikakos spoke about diversity. Again, she
delivered a very good and well-thought-through
contribution in which she spoke about diversity and
how it will not be allowed under this particular bill. I
think she is perpetuating a line that is incorrect. The
removal of the inherent requirements test does not
allow faith-based organisations to discriminate on the
basis of race or ethnic background. It is important that
we get that right.
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Ms Pennicuik spoke about the protection of Victorians,
suggesting that the elimination of discrimination
protects the health, happiness and welfare of all
Victorians. But I do not think she elaborated on the
school situation or the particular issues within my own
electorate — certainly not those in relation to the
Jewish community.
I would like to remind members in this chamber of
some technical points of clarification in relation to the
introduction of the bill in this house. On the Thursday
of the last sitting week, the Greens denied leave to
second read this bill, and normally it would have been
on the notice paper for about a week. The government
then handed a copy of the bill to Shaun Leane, the
Opposition Whip, on Wednesday last week advising
him that we would be debating it on the Tuesday of this
week. The suspension of standing orders happened at
least three times in this chamber in the last Parliament,
so that, too, was not something out of the ordinary.
There have been many comments. I have sat through
the entirety of this debate, and I would have to say that
there have been some comments from members of the
opposition with which I would agree. There have also
been comments with which I vehemently disagree. One
I take the most umbrage at came from perhaps one of
the best speeches of this evening and that was from
Mr Viney. He said a government can only gain political
advantage from a bill like this. As a representative of
my electorate I find that a very difficult thing to
contend with. I would have to say the thought behind
this bill was anything but ‘political advantage from a
bill like this’. We went to the election, we made our
point, and we have carried it through in the debate
today. I would like to congratulate everybody in this
chamber because, although I disagree with much that
has been said here tonight, this really is the very best of
democracy at work.
House divided on motion:
Ayes, 19
Atkinson, Mr
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr

Hall, Mr
Koch, Mr
Kronberg, Mrs
Lovell, Ms
O’Brien, Mr (Teller)
Ondarchie, Mr (Teller)
Petrovich, Mrs
Ramsay, Mr
Rich-Phillips, Mr

Noes, 17
Barber, Mr (Teller)
Broad, Ms
Eideh, Mr

Pennicuik, Ms
Pulford, Ms
Scheffer, Mr
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Hartland, Ms
Jennings, Mr
Leane, Mr
Lenders, Mr
Mikakos, Ms
Pakula, Mr
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Somyurek, Mr
Tarlamis, Mr
Tee, Mr (Teller)
Tierney, Ms
Viney, Mr

Pairs
O’Donohue, Mr
Peulich, Mrs

Darveniza, Ms
Elasmar, Mr

Motion agreed to.
Read second time.
Committed.
Committee
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I seek leave
to have Mr O’Brien join me at the table.
Leave granted.
Clauses 1 to 17 agreed to.
Clause 18
The DEPUTY PRESIDENT — Order! I believe
Ms Pennicuik’s amendment 1 invites the committee to
vote against clause 18. This is then a test for her
amendments 3 or 4, but not both as amendments 3 and
4 are mutually exclusive.
Ms PENNICUIK (Southern Metropolitan) —
Thank you, Deputy President. In amendment 1 to
clause 18 standing in my name I invite members to vote
against the clause. As the Deputy President has
mentioned, this is a test for two other amendments,
amendment 3 or amendment 4. These amendments go
to the exceptions part of the bill. I would like to preface
this discussion by saying that if it were not such a late
hour, I probably would have raised more questions
about other clauses in the bill and invited the committee
to vote against them as well, particularly those parts of
the bill that change the function and make-up of the
commission. However, I think the arguments against all
those issues have been prosecuted well enough during
the second-reading debate that everyone understands
what everyone else feels about those issues.
This is a particularly important part of the bill and the
one that is causing the most hurt and concern in the
community. The Equal Opportunity Act 2010 allows
religious bodies and religious schools to discriminate in
relation to employment matters on the basis of religious
belief or activity, sex, sexual orientation, lawful sexual
activity, marital status, parental status or gender
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identity. However, the act contains the qualifier that
such attributes must be an inherent requirement of the
job being offered by the religious body or religious
school, and this has been spoken about a lot in the
debate. Religious bodies are covered in section 82 of
the act and religious schools in section 83.
I have never agreed, nor have the Greens, with leaving
those exceptions in the bill because they allow for
discrimination on the basis of the aforementioned
attributes. That is not Greens policy, and it is certainly
not anything I believe in. I cannot understand how any
of those attributes — someone’s sex, gender identity,
whether or not they are married or a parent — could be
an inherent requirement of any job. I fundamentally
cannot agree with the argument that any religious body,
religious school or any other organisation should take
those attributes into account when they are offering
employment or when choosing to keep or not keep
someone employed. That is discrimination. There is no
way that those attributes could be an inherent
requirement of any job that I can think of. I violently
disagreed with those provisions being included in the
last bill, and that is why I am seeking to have them
removed from the bill now.
As the Deputy President pointed out, there are two
consequential amendments. The first amendment that is
tested by amendment 1 is amendment 3, which seeks to
remove all those attributes completely. I put it to the
committee that this is about religion, not small business.
The ability for small business to discriminate on any
attribute was taken out of the bill in 2010 and has not
been put back in by this bill. This is about religion. It is
about a religious body or religious school saying that
certain attributes are inherent requirements of a job. I
have outlined that I do not believe that someone’s sex,
gender or marital status could have anything to do with
the inherent requirement of a job.
However, I am prepared to accept, reluctantly, that if a
religious body or school has a fair dinkum argument
that it has an inherent requirement that if someone is to
teach religious instruction at their school, their religious
beliefs or activities should be taken into account. That
is what the second amendment does. It removes the
other attributes but keeps a provision for religious belief
or activity and also keeps the requirement that that has
to be an inherent requirement of the position. Those are
the amendments that I am putting forward to the
committee because I strongly believe we should not in
the law be encouraging any sort of discrimination
which cannot be justified in any way, shape or form.
That is what I think those other attributes are. They
cannot be justified and they should not be there.
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Mr LENDERS (Southern Metropolitan) — I note
that in her opening remarks Ms Pennicuik made the
comment that the hour was late and she was not
prepared to say the things she would normally have said
because of the hour. It is now 41⁄2 hours since the house
considered the motion that the sitting continue. I put to
the committee that it is now 2.30 in the morning.
Legislators are yawning and staff members are
dropping papers. We have gone for long enough in
considering serious business and therefore I move:
That progress be reported.

Progress should be reported and we should return at a
civilised hour.
The DEPUTY PRESIDENT — Order! That is a
30-minute procedural debate.
Mr LEANE (Eastern Metropolitan) — I wish to
support Mr Lenders’s motion. After we had a similar
late-night sitting I asked the parliamentary library to
obtain for me research on fatigue in regard to the hours
someone remains awake and data that provided blood
alcohol levels representing an equivalent mental state.
The research the library provided to me showed that
after a person had been awake and active for 17 hours
their condition, particularly in regard to their reactions
and consciousness, would be comparable to that of
someone with a blood alcohol level of 0.05 per cent.
Most of us would probably get up around 7.00 a.m.;
17 hours from then would take us up to midnight, at
which time we would have a reaction level and mental
state equivalent to that of someone with a blood alcohol
reading of 0.05 per cent. Interestingly, being awake for
an extra hour or hour and a half after the 17 hours can
equate to a blood alcohol level of 0.1 per cent.
The government can wave this off and think it is all
funny, but we on this side of the chamber take seriously
the fact that the people who voted for us to represent
them in this house expect us to be in a condition in
which we can seriously and soberly debate legislation.
Honourable members interjecting.
Mr LEANE — If I came in here with a blood
alcohol level of 0.1 per cent, Mr Drum would be calling
for my head. He would be saying, ‘What an outrageous
way for an MP to act — to not accept his
responsibilities for the people he represents. What a
horrible way to act. He should be sacked!’. Mr Drum
would be calling for me to be sacked, but obviously
Mr Drum does not take his responsibilities as seriously
as we do. That is fine. If Mr Drum wants to do that, that
is fine, but we on this side of the chamber want to
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seriously debate legislation in the fashion in which
people would expect us to debate it.
Hon. D. M. DAVIS (Minister for Health) — The
government will not support this motion. The
government believes this bill can be debated sensibly. It
is very clear that sometimes democracy requires long
debates, it requires the Parliament to allow everyone
who wants to speak to speak and it requires long
committee stages during which ideas are thrashed
through and there are opportunities for every member
to speak on every clause if required.
The point is that there is clearly an opposition filibuster
going on here. The government will not in any way
prevent the opposition from debating in full what it
wants to debate, and the government will not stand in
the way of the democratic right of opposition members,
minor party members or anyone else to have their say
and make their points. Nonetheless, we will not support
this procedural motion and we will continue the debate,
allowing each and every member to have their say to
ensure that the opportunity is there to pass the
legislation after the house has fully, completely and
comprehensively debated the merits of the bill.
Mr Drum interjected.
Mr Leane interjected.
The DEPUTY PRESIDENT — Order! That is
enough from Mr Drum. He has been interjecting
constantly and is provoking response. That is also
enough from Mr Leane. We would like to hear from
Ms Pulford.
Ms PULFORD (Western Victoria) — I would like
to speak in support of the motion of Mr Lenders that we
report progress. I am offended by the suggestion of
Mr David Davis that there is an opposition filibuster on
this bill. I was the last opposition speaker on this
legislation, and I think winding back discrimination
laws in this state is an important issue. I waited
patiently for my turn throughout the debate. It is an
absolutely offensive assertion. The opposition proposes
that serious legislation that affects many tens of
thousands of people in Victoria might be better
considered by people who are alert.
Ms PENNICUIK (Southern Metropolitan) —
Mr Lenders started by suggesting that I was not going
to ask all my questions because of the hour, but the
reason for that was mainly because we have gone over
all the provisions of the bill in everyone’s speeches. I
think everybody understands where each other sits.
That was the main reason I did not want to reprosecute

EQUAL OPPORTUNITY AMENDMENT BILL 2011
1902

COUNCIL

the whole thing during the committee stage. It has all
been thrashed out already.
It is now 2.30 a.m., and we started work on this bill at
9.00 p.m. If you take out the half-hour break, we have
been working on it for 5 hours. I think that is reasonable
for a bill of such importance. Nevertheless, I also think
everybody is pretty tired, which can be seen in some of
the tetchiness around the chamber. I think 2.30 a.m. is
probably a good time to stop. We have finished the
second-reading debate. There is a bit of the committee
stage to go, which could easily be held over to the next
day of meeting and finished then, when we are all a
little bit fresher, and we would still be able to get
through the government business. I strongly urge the
government to agree with the motion to report progress.
We can finish the committee stage without taking up
too much time during the next day of meeting.
Motion negatived.
Hon. M. P. PAKULA (Western Metropolitan) — I
am seeking your indulgence, Deputy President, in
trying to get some clarity in relation to Ms Pennicuik’s
amendments, and it is difficult. My cognitive function
is not what it was a few hours ago, but at 2.35 a.m. I
will give this a crack.
I know it is not the norm for a member of the
opposition to direct a question at someone other than
the minister, but I think for the purpose of clarity we
need to be clear. Could Ms Pennicuik explain how the
omissions of clause 18 and clause 19 test the
subsequent amendments? It appears to me that the
effect of Ms Pennicuik’s amendments 1 and 2 — —
Ms Pennicuik — You might want guidance.
Hon. M. P. PAKULA — I am happy to take
guidance from anyone who can provide it.
The DEPUTY PRESIDENT — Order! I will give
Mr Pakula some guidance. What he is seeking is for
Ms Pennicuik to clarify matters in relation to her
amendments before the committee, and that is in order.
Hon. M. P. PAKULA — It appears to me that the
effect of Ms Pennicuik’s amendments 1 and 2 is to in
effect retain the inherent requirements tests in
sections 82 and 83 of the principal act, because one of
the things that clauses 18 and 19 of the bill do is
remove the inherent requirements tests in sections 82(3)
and (4) of the principal act. It seems to me that the
effect of Ms Pennicuik’s amendments 1 and 2 would at
least in part be to retain the inherent requirements test,
but then she goes on in her subsequent amendments to
remove the exemptions entirely. I am struggling to
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understand why Ms Pennicuik’s first two amendments
seek to retain the inherent requirements test when they
are then being followed up by subsequent amendments
which remove the exemptions entirely. Those two
actions seem to be at odds with one another, and I
would be grateful if Ms Pennicuik could explain how
they are not.
Ms PENNICUIK (Southern Metropolitan) — I do
not believe that is the case. I believe that amendment 3
does not retain anything in sections 81 to 84 except for
section 82(1), which states:
82

Religious bodies
(1) Nothing in Part 4 applies to —
(a) the ordination or appointment of priests,
ministers of religion or members of a
religious order; or
(b) the training or education of people seeking
ordination or appointment as priests, ministers
of religion or members of a religious order; or
(c) the selection or appointment of people to
perform functions in relation to, or otherwise
participate in, any religious observance or
practice.

That is the only section this amendment leaves intact.
The exceptions are completely removed, so the inherent
requirements test does not need to be there.
Amendment 3 only leaves in place section 82(1).
Hon. M. P. PAKULA (Western Metropolitan) — I
think Ms Pennicuik is agreeing with me. My point is
that if what Ms Pennicuik says amendment 3 does is
what it actually does, which is that it removes the body
of most of sections 81, 82, 83 and 84, then I am still
struggling to understand what her amendments 1 and 2
are designed to do, because her amendments 1 and 2
appear to me to in effect omit clauses 18 and 19 of this
bill. Those clauses are about removing the inherent
requirements tests, so logically if clauses 18 and 19 of
this bill are omitted, then the inherent requirements tests
that they seek to remove would in fact be retained —
but then the clauses in the principal act are in effect
removed by amendment 3.
I understand what Ms Pennicuik is trying to do with
amendment 3 and thereafter, but I am struggling to
understand what she is trying to do with amendments 1
and 2.
The DEPUTY PRESIDENT — Order! If I can
assist Mr Pakula procedurally, what I understand would
occur is that unless Ms Pennicuik’s proposal to omit
clauses 18 and 19 is passed, her proposed
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amendments 3 or 4 cannot be put. In other words, it is
necessary to retain those clauses in relation to the
inherent requirements test in order to subsequently
amend them. If the committee were to agree that
clauses 18 and 19 remain part of the bill, the inherent
requirements test would be removed, and therefore
Ms Pennicuik’s proposed amendments 3 and 4 could
not be put. In order for Ms Pennicuik to achieve her
objective — which is to retain only a small portion of
the inherent requirements test in the legislation — she
needs to have that clause retained in the act before she
can move to have most of the clauses omitted. The
problem is that we are dealing with double negatives
here.
Ms Pennicuik — Yes.
The DEPUTY PRESIDENT — Order! So the
issues before the committee are — and they are not
mutually exclusive — that the committee is being
invited to remove clauses 18 and 19 from this bill,
which would retain the inherent requirements test, and
to subsequently amend the inherent requirements test to
further restrict it. If her amendments 1 and 2 were
passed, the committee would need to subsequently vote
on her proposed amendments 3 and 4. It is not a test, if
you like; it is a pre-requirement before amendments 3
and 4 can be put. I inform Mr Pakula that it took me a
while to get my head around it at this time of night.
Hon. M. P. PAKULA (Western Metropolitan) —
Deputy President, I accept that is what the drafters of
the amendments were seeking to do, and I accept that
your explanation of it is an explanation of the intent.
However, I remain unconvinced that that explanation is
accurate, to the extent that in repealing sections 81, 83
and 84 Ms Pennicuik is not in fact repealing the
inherent requirements tests; she is repealing the
exemptions altogether. So I struggle to understand why
the retention of the inherent requirements test is a
precondition to the removal of the exemptions. It will
help the debate if Ms Pennicuik indicated to the house
that she moves amendments 1 and 2 only for the
purpose of subsequently moving amendment 3. If she
indicated that, it would make all of our lives much
easier.
Ms PENNICUIK (Southern Metropolitan) — I
thank Mr Pakula. That is what I would do because I am
not amending the bill, I am amending the act — that is
probably the easiest way to say it — and in order to do
that I have to amend the current sections in the act.
An honourable member interjected.
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Ms PENNICUIK — Yes. I think the Deputy
President explained it. Between the two of us we have
explained it as fully as we possibly could have.
The DEPUTY PRESIDENT — Order! I am not
wanting to enter the debate; I am wanting to be clear.
The committee is being invited to vote to omit clauses
in the bill that would have the effect of omitting clauses
in the act. Ms Pennicuik is seeking not to proceed with
that in order that she may subsequently amend the act
in all of the relevant clauses bar one small part.
Hon. M. P. PAKULA (Western Metropolitan) —
Given that clarification from Ms Pennicuik that she has
invited the committee to vote against clauses 18 and 19
for the purpose of subsequently moving amendment 3, I
can therefore indicate to the house that the opposition’s
position is that we will not support the amendments. I
say that because the opposition does not agree with the
wholesale removal of the exemptions, which is the
effect of Ms Pennicuik’s amendment 3. We have
indicated throughout the second-reading debate that we
believe the balance that was struck by the 2010
legislation between the rights of religious organisations
and the rights of people to be employed without
discrimination was appropriate. We have made that
point consistently throughout this debate. The purpose
of Ms Pennicuik’s amendments is to ultimately repeal
those exemptions. On that basis, we will not support the
amendments.
I also make the point that as a matter of form and
practice it would be uncommon for the opposition to
seek to make amendments to a bill we have decided we
are going to oppose. I am not saying it is impossible to
occur, because sometimes the amendments would be
such that they would ultimately allow us to change our
position and support a bill. We have made it clear we
are opposing the bill on that basis, and on the basis that
we do not support the removal of the exemptions we
will be opposing Ms Pennicuik’s amendments.
The DEPUTY PRESIDENT — Order!
Ms Pennicuik’s amendment 1 invites the committee to
vote against the proposition that clause 18 stand part of
the bill. Those wanting to support Ms Pennicuik’s
amendment should vote ‘No’.
Committee divided on clause:
Ayes, 35
Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.

Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
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Davis, Mr P.
Drum, Mr (Teller)
Eideh, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr
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Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr (Teller)
Tee, Mr
Tierney, Ms
Viney, Mr

Noes, 3
Barber, Mr (Teller)
Hartland, Ms (Teller)

Pennicuik, Ms

Clause agreed to.
Clause 19
The DEPUTY PRESIDENT — Order! I ask
Ms Pennicuik to speak to her amendment 2, which
invites the committee to vote against clause 19.
Ms PENNICUIK (Southern Metropolitan) — It is a
test for amendment 5.
The DEPUTY PRESIDENT — Order! It will be a
test of her amendment 5.
Ms PENNICUIK (Southern Metropolitan) — As
the committee did not agree to the omission of
clause 18, I therefore was not able to put my
amendment 3. So I will move amendment 2 standing in
my name, which is to omit clause 19 and thereby
replace it with a new clause. Deputy President, I think it
could also be a test for clauses 4 and 5, but I would be
guided by you, because the purpose of omitting
clause 19 is to amend the sections of the act to do with
religious bodies and religious schools being able to
discriminate on the attribute of religious belief and
activity if it is an inherent requirement of the job. I
invite members to vote against clause 19.
Honourable members interjecting.
The DEPUTY PRESIDENT — Order! I ask
Ms Pennicuik to pause. If members want to have a
conversation, can they please leave the chamber, as this
is a complex proposition that I am trying to understand.
Ms PENNICUIK — As I was saying, this is similar
to my earlier proposition, in that the committee would
need to agree to the omission of clause 19, which would
reinstate existing provisions of the act, and I would
amend those so that a religious body and a religious
school could discriminate on the basis of religious
belief and activity only if it was an inherent requirement
of the job and not under the other attributes that are
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already in the act, which are ‘sex, sexual orientation,
lawful sexual activity, marital status, parental status or
gender identity’. Those attributes would not then be
exceptions in the act, but religious activity and belief
would be for employment in a religious school if it is an
inherent requirement of the job.
The DEPUTY PRESIDENT — Order! I take it
that Ms Pennicuik is asking my advice about whether
her proposed amendment 4 is also tested by this
amendment; is that correct?
Ms PENNICUIK — I was asking that.
The DEPUTY PRESIDENT — Order! My advice
is that amendment 4 was tested in the previous
amendment 1, so that amendment 5 is the only
amendment that remains as a test of amendment 2.
Ms PENNICUIK — This amendment then refers to
religious schools in the way I have just explained.
Hon. M. P. PAKULA (Western Metropolitan) — I
will not revisit the last debate. I rise simply to say that,
because the opposition does not support the amendment
that this amendment is a test of, the opposition will not
be supporting this amendment. That is a matter of some
complexity for the opposition, because the opposition
will be invited to support the question that clause 19
stand part of the bill, yet we would prefer not to do so
as clause 19 removes the inherent requirements test that
we support. However, given that Ms Pennicuik has
indicated that the passage of this amendment is a test of
another amendment which we oppose, we will oppose
this amendment.
The DEPUTY PRESIDENT — Order!
Amendment 2, then, is a proposition from
Ms Pennicuik to invite the committee to not agree that
clause 19 stand part of the bill. By way of clarification,
Ms Pennicuik’s amendment 4 was tested by her
amendment 1, because it relates to religious bodies, and
that is in clause 18. So the proposed amendment 4 has
been tested and we are now dealing with the proposed
amendment 2, which is a prerequisite requirement for
the committee to consider the proposed amendment 5.
The question I will put is that clause 19 stand part of the
bill. Members wishing to support Ms Pennicuik’s
amendment would need to vote no to the question.
Committee divided on clause:
Ayes, 35
Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms

Lovell, Ms
Mikakos, Ms
O’Brien, Mr (Teller)
O’Donohue, Mr
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Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Eideh, Mr
Elsbury, Mr
Finn, Mr
Guy, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr
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Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr (Teller)
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Motion agreed to.
Read third time.

ADJOURNMENT
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the house do now adjourn.

Melbourne Wholesale Fish Market: relocation
Noes, 3

Barber, Mr (Teller)
Hartland, Ms
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Pennicuik, Ms (Teller)

Clause agreed to.
Clauses 20 to 36 agreed to; schedules 1 to 10 agreed
to.
Reported to house without amendment.
Report adopted.

Mr LENDERS (Southern Metropolitan) — The
matter I wish to raise this evening is very appropriately
for the attention of the Minister for Public Transport. It
is in regard to the Melbourne Wholesale Fish Market,
which is probably the only other place in Victoria that
is open at 3.15 in the morning. It is interesting to note
that the fish market is open at 3.15 a.m., but it is in
some danger of being closed on 30 June. I will do
something most uncharacteristic and congratulate
Mr Philip Davis on some very good work he has done
in trying to fix the problems of the fish market.

Third reading
Hon. D. M. Davis interjected.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I move:
That the bill be now read a third time.

I thank members for the time they spent on this debate.
House divided on motion:
Ayes, 19
Atkinson, Mr
Coote, Mrs (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Elsbury, Mr (Teller)
Finn, Mr
Guy, Mr

Koch, Mr
Lovell, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Petrovich, Mrs
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr

Noes, 17
Barber, Mr
Broad, Ms
Eideh, Mr
Hartland, Ms
Jennings, Mr
Leane, Mr
Lenders, Mr
Mikakos, Ms
Pakula, Mr

Pennicuik, Ms
Pulford, Ms
Scheffer, Mr (Teller)
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms (Teller)
Viney, Mr

Pairs
Hall, Mr
Kronberg, Mrs

Darveniza, Ms
Elasmar, Mr

Mr LENDERS — I find it very sad that Mr David
Davis should be so churlish when I have just heaped
praise on his predecessor for trying to fix the problems
of the fish market. Mr David Davis just cannot help
himself.
The fish market, which has been operating since the
1950s, has a lease with the City of Melbourne which
expires on 30 June. As I said, I know that Mr Philip
Davis has been doing some good work in trying to
broker some arrangements between the various
stakeholders to keep the fish market open.
I have had the privilege of visiting the wholesale fish
market early in the morning, a bit but not much later
than this hour, when the market had been open for a
few hours, and talking to people there. A portion of the
people at the fish market, probably three-quarters of the
stallholders, have alternative arrangements in
Kensington which they will be able to go to towards the
end of this year. There is an impasse regarding what
happens between the expiration on 30 June of the lease
with the City of Melbourne and the move to
Kensington.
Some very good work has been done not just by
Mr Philip Davis but also and particularly by a number
of people at the fish market. A stallholder, Mr Con
Melis, invited me and others to come down, and we
met with him, Mr Malcolm McLaughlin, Mr Andy
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McLaughlin and a range of others. They took us
through some of the history of the market, some but not
all of which I was familiar with.
The Department of Primary Industries and much of the
government are on board — I guess the ducks are lining
up — to fix the dilemma and let the stallholders stay in
the market long enough for their new Kensington
premises to open. What is missing is the agreement of
the City of Melbourne. It will not agree until it gets
some assurance from VicTrack that it will not insist on
its rights to fix this problem.
The action I seek this evening is for the Minister for
Public Transport to direct VicTrack to do the work that
many — including, as I said, Mr Philip Davis — have
been doing to try to get a solution that will let Victorian
fish go to market and be distributed more broadly
across the state. The market is important, and there are
solutions, and the last piece of the puzzle is for
VicTrack to ease off for a few months so that the City
of Melbourne can extend its lease. I urge the Minister
for Public Transport to act promptly on that matter.

Responses
Hon. D. M. DAVIS (Minister for Health) — I have
written responses to adjournment matters raised by
Mr Ramsay on 5 April, Mr Leane on 3 May, Mr Eideh
on 4 May and Ms Pulford on 5 May.
Tonight Mr Lenders has raised for the attention of the
Minister for Public Transport a matter that relates to the
Melbourne Wholesale Fish Market. That is an issue
with which I am familiar and about which in the past I
have questioned him in this chamber and at a regional
sitting. I agree with Mr Lenders’s comments about the
good work of Mr Philip Davis, who has been working
very hard to assist the fish market and to bring about a
good outcome for the people at the fish market. I
understand the issues with the City of Melbourne that
Mr Lenders outlines, the time line and the involvement
of VicTrack. I will certainly direct this matter to the
Minister for Public Transport and seek his comment. I
make the point that after 11 years Mr Philip Davis and
others are working very hard to solve the issue now, but
I will in good faith pass this on to the Minister for
Public Transport.
The PRESIDENT — The house therefore stands
adjourned.
House adjourned 3.20 a.m. (Wednesday).
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