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Useful information

Role of the Committee

The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.

The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.
Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides —

In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any

matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.
When may human rights be limited
Section 7 of the Charter provides —

Human rights — what they are and when they may be limited —

(2) A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—

(a) the nature of the right; and
(b) the importance of the purpose of the limitation; and
(c) the nature and extent of the limitation; and
(d) the relationship between the limitation and its purpose; and
(e) any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve
Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter

‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission

‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2015 one penalty unit equals $151.67 )

‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights

‘VCAT’ refers to the Victorian Civil and Administrative Tribunal

[ 1denotes clause numbers in a Bill
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Appropriation (2016-2017) Bill 2016

Introduced 27 April 2016
Second Reading Speech 27 April 2016

House Legislative Assembly
Member introducing Bill Hon. Tim Pallas MLA
Minister responsible Hon. Tim Pallas MLA
Portfolio responsibility Treasurer
Purpose

The Bill is for an Act to provide appropriation for payments of certain sums out of the consolidated
revenue for the ordinary annual services of the Government for the financial year 2016-2017.

Charter report

The Appropriation (2016-2017) Bill 2016 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities.

The Committee makes no further comment.
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Appropriation (Parliament 2016-2017) Bill 2016

Introduced 27 April 2016

Second Reading Speech 27 April 2016

House Legislative Assembly
Member introducing Bill Hon. Jacinta Allan MLA
Minister responsible Hon. Tim Pallas MLA
Portfolio responsibility Treasurer

Purpose

The Bill is for an Act to provide appropriation for payments of certain sums out of the consolidated
revenue to the Parliament for the financial year 2016-2017.

Charter report

The Appropriation (Parliament 2016-2017) Bill 2016 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.

The Committee makes no further comment.
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Infant Viability Bill 2015

Introduced 20 October 2015
Second Reading Speech 13 April 2016
House Legislative Council

Member introducing Bill Dr Rachel Carling-Jenkins MLC
Private Members Bill

Purpose

Part 2 of the Bill would:

require registered medical practitioners and certain other registered health practitioners to
provide (or make a referral to) certain support services for women who are 24 or more
weeks pregnant and in distress [4]

require a registered health practitioner in charge of the delivery of a child born alive after 24
weeks gestation to take all reasonable steps to preserve the life of the child [6]

Part 3 of the Bill would:

repeal sections 5 and 7 of the Abortion Law Reform Act 2008, which currently authorise the:

0 termination of a pregnancy, in certain circumstances, by a registered medical
practitioner after 24 weeks and

0 the supply or administration by a registered pharmacist or registered nurse, in
certain circumstances, of drugs intended to cause an abortion in a woman who is
more than 24 weeks pregnant [8, 9]

amend the Crimes Act 1958 to make it an offence — subject to a maximum of 5 years
imprisonment — for a person to perform a late-term abortion (an abortion conducted on a
woman is 24 or more weeks pregnant) [10]

Charter report

Statement of Compatibility — Clauses requiring support services for pregnant women and requiring
medical practitioners to take reasonable steps to preserve the life of a child born alive after 24
weeks’ gestation — Whether ‘law applicable to abortion or child destruction’

Summary: The Committee will write to the Member seeking further information as to whether or not
Part 2 of the Bill is ‘applicable to abortion or child destruction’ and, if not, whether and how it is
compatible with human rights.

The Committee notes that the Bill contains two substantive Parts:

Part 2, titled ‘Infant viability’, which consists of clauses whose purpose is ‘to require
medical practitioners and certain other registered health practitioners to refer pregnant
women to appropriate support services in certain circumstances’ and ‘to require registered
medical practitioners to take reasonable steps to preserve the life of a child born alive after
24 weeks’ gestation but before full term’; and

Part 3, titled ‘Amendment of other acts’, which consists of clauses amending the Abortion
Law Reform Act 2008 ‘to limit the operation of that Act to abortions at less than 24 weeks’
and the Crimes Act 1958 ‘to prohibit late-term abortions’.
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The Committee observes that the Member who introduced the Bill tabled the following statement:

In accordance with section 28 of the Charter of Human Rights and Responsibilities Act 2006
(the charter), a statement of compatibility is not required. The effect of section 48 is that
none of the provisions of the charter affect the bill.

The Committee notes that Charter s. 28 states:

(1) A member of Parliament who proposes to introduce a Bill into a House of Parliament
must cause a statement of compatibility to be prepared in respect of that Bill.

(2) A member of Parliament who introduces a Bill into a House of Parliament, or another
member acting on his or her behalf, must cause the statement of compatibility prepared
under subsection (1) to be laid before the House of Parliament into which the Bill is
introduced before giving his or her second reading speech on the Bill.

(3) A statement of compatibility must state—

(a) whether, in the member's opinion, the Bill is compatible with human rights
and, if so, how it is compatible; and

(b) if, in the member's opinion, any part of the Bill is incompatible with human
rights, the nature and extent of the incompatibility.

(4) A statement of compatibility made under this section is not binding on any court or
tribunal.

Charter s. 48 states:

Nothing in this Charter affects any law applicable to abortion or child destruction, whether
before or after the commencement of Part 2.

The Committee observes that, although Part 3 of the Bill is clearly ‘applicable to abortion or child
destruction’, Part 2 of the Bill may not be. Part 2 regulates the provision of medical services to
pregnant women, to preborn children and to certain newborn infants, whether or not those services
are associated with an abortion. Accordingly, Charter s. 28’s requirement for a statement of
compatibility may apply to Part 2 of the Bill.!

The Committee notes that, by regulating medical care, Part 2 may engage the Charter’s rights to life,
medical treatment without consent and privacy.” As well, the clauses may engage the Charter’s right
to equal protection of the law without discrimination on the basis of pregnancy (as clause 4’s
obligation to provide holistic care to a distressed patient applies only if the patient is pregnant?®) and
on the basis of age (as clauses 5 and 6’s duties to protect preborn or newborn children apply only to
children of 24 or more weeks’ gestation.”)

The Committee will write to the Member seeking further information as to whether or not Part 2
of the Bill is ‘applicable to abortion or child destruction’ and, if not, whether and how it is
compatible with human rights.

The Committee notes that Part 2 of the Bill, if enacted, may also be subject to the Charter’s other operative
provisions, such as Charter s. 32’s requirement that statutory provisions be interpreted so far as is possible
consistently with their purpose in a way that is compatible with human rights.

Charter ss. 9, 10(c) and 13(a).

Charter s. 8(3) read with Charter s. 3’s definition of ‘discrimination’ and s. 6(l) of the Equal Opportunity Act 2010.
Charter s. 8(3) read with Charter s. 3’s definition of ‘discrimination” and s. 6(a) of the Equal Opportunity Act 2010. The
Committee observes that the argument depends on whether ‘age’ in s. 6(a) of the Equal Opportunity Act 2010
includes age since conception (rather than only age since birth) and also, in the case of clause 5, whether ‘human
being’ in Charter s. 3 (read with Charter s. 6(1)) includes preborn children: see the discussion in Scrutiny of Acts and
Regulations Committee, Alert Digest No 11 of 2008 (reporting on the Abortion Law Reform Bill 2008), p. 5.
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Privacy — Security — Late-term abortions — Whether defence of sudden or extraordinary emergency
applicable — Meaning of ‘24 or more weeks pregnant’

Summary: Clause 10 makes it an offence to ‘intentionally caus[e] the termination of the pregnancy of
a woman who is 24 or more weeks pregnant’. The compatibility of clause 10 with the Charter’s rights
to privacy and security may depend on whether or not an accessible, effective, safe and fair
procedure or standard is available to determine if a late-term abortion is permitted for the purpose of
saving the pregnant woman’s life. The Committee will write to the Member seeking further
information.

Note: Section 17(a)(viii) of the Parliamentary Committees Act 2003 permits the Committee to report
on whether or not any Bill introduced into Parliament directly or indirectly is incompatible with the
human rights set out in the Charter, regardless of whether or not the Bill is a law applicable to
abortion or child destruction.

The Committee notes that clause 10, inserting a new section 65A into the Crimes Act 1958, makes
it an offence to perform a late-term abortion, defined to mean ‘intentionally causing the
termination of the pregnancy of a woman who is 24 or more weeks pregnant’. A woman who
consents to or assists in a late-term abortion on herself commits no offence, but anyone else may be
liable to up to 5 years imprisonment.

The Committee observes that:

e the Supreme Court of Canada, applying that nation’s constitutional right to security of the
person, has held that Parliament may limit abortions in order to balance the interests of
pregnant women against foetal interests, with the primacy given to the women’s life but
with progressively greater conditions permitted at later stages of pregnancy.” In 1988, a
majority gave various reasons for invalidating a law prohibiting all abortions unless they are
approved by a ‘therapeutic committee’: that it did not establish ‘either a standard or a
procedure whereby any [foetal] interests might prevail over those of the woman in a fair
and non-arbitrary fashion’®, that its ‘practical effect is to undermine the health of the
woman’’ or that it gave primacy to foetal interests at early stages of pregnancy.®

e the United States Supreme Court, applying the implied right to privacy in that nation’s Bill
of Rights, has held that a law may ‘restrict abortions after fetal viability, if the law contains
exceptions for pregnancies which endanger the woman'’s life or health’.? In 2007, the Court
upheld a law prohibiting a particular form of abortion used in late-term pregnancies
(‘partial-birth abortion’), noting medical uncertainty about the necessity of the procedure,
the availability of alternatives and an express exception where the abortion ‘is necessary to

save the life of a mother’.’?

e the European Court of Human Rights, applying the right to privacy in the Council of
Europe’s rights convention, has held that a ‘woman’s right to respect for her private life

R v Morgentaler [1988] 1 SCR 30, 75, 124-128, 181-183.

R v Morgentaler [1988] 1 SCR 30, 76 (Dickson CJ & Lamer J)

R v Morgentaler [1988] 1 SCR 30, 125 (Beetz & Estey JJ)

R v Morgentaler [1988] 1 SCR 30, 183 (Wilson J)

Planned Parenthood of Southeastern Pa. v Casey, 505 U. S. 833 (1992), 846.

Gonzales v Carhart, 550 U.S. 124 (2007). See 18 U.S. Code § 1531(a): “Any physician who, in or affecting interstate or
foreign commerce, knowingly performs a partial-birth abortion and thereby kills a human fetus shall be fined under
this title or imprisoned not more than 2 years, or both. This subsection does not apply to a partial-birth abortion that
is necessary to save the life of a mother whose life is endangered by a physical disorder, physical iliness, or physical
injury, including a life-endangering physical condition caused by or arising from the pregnancy itself.”

© © N o u
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must be weighed against other competing rights and freedoms invoked including those of
the unborn child’.** In 2010, the Court held that Ireland’s prohibition on local abortions for
health reasons was compatible with the right to privacy, given that women in Ireland had
the option of seeking an abortion in another country.’”” However, the Court also held that
Irish abortion law, although it permitted abortions to protect the mother’s life, was
incompatible with the right to privacy because that permission did not provide ‘an
accessible and effective procedure’ to allow a doctor to determine whether an abortion
was permitted under that regime.*?

In short, the compatibility of clause 10 with the Charter’s rights to privacy and security may
depend on whether or not an accessible, effective, safe and fair procedure or standard is available
to determine if a late-term abortion is permitted for the purpose of saving the pregnant woman’s
life.**

The Committee notes that new section 65A does not provide any express exceptions to protect the
mother’s life. By contrast, Victoria’s pre-2008 abortion law was subject to a judicial interpretation
that established when such abortions were lawful,”> while the Abortion Law Reform Act 2008
currently provides that late-term abortions are lawful when two doctors reasonably believe that the
abortion is appropriate in all the circumstances.’® While existing s. 322R of the Crimes Act 1958
provides that ‘A person is not guilty of an offence in respect of conduct that is carried out in
circumstances of sudden or extraordinary emergency’, the Committee observes that a question of
statutory interpretation may arise as to whether or not this defence applies to new section 65A."

The Committee also notes that new section 65A does not define the term ‘24 or more weeks
pregnant’. Current Victorian practice is to measure the time of pregnancy from the first day of the
woman’s last period; however, conception typically occurs two weeks later and implantation in the
uterus a week after that.’® The Committee observes that, while this issue can be managed under the
existing law by obtaining two doctors’ opinions as to the appropriateness of the abortion in the case
of uncertainty as to how to measure the length of pregnancy, this solution may not be available
under new section 65A’s complete prohibition on late-term abortions.

The Committee will write to the Member seeking further information as to whether or not a late-
term abortion will be lawful in Victoria if carried out in circumstances of sudden or extraordinary
emergency under s. 322R of the Crimes Act 1958; and as to the meaning of ‘24 or more weeks
pregnant’ in new section 65A.

The Committee makes no further comment

A B&Cvlireland [2010] ECHR 2032, [213].

2 A B&Cvireland [2010] ECHR 2032, [241].

13 A B&Cvlireland [2010] ECHR 2032, [267].

Charter ss. 13(a) & 21(1). The Committee observes that the Explanatory Memorandum for the Charter Bill stated that
Charter s. 21(1) ‘is intended to operate in a different manner to article 7 of the Canadian Charter of Rights and
Freedoms which guarantees the right to “life, liberty and security of the person” in that the Victorian provision is not
intended to extend to such matters as a right to bodily integrity, personal autonomy or a right to access medical
procedures.” However, Charter s. 32(2) provides that: ‘International law and the judgments of domestic, foreign and
international courts and tribunals relevant to a human right may be considered in interpreting a statutory provision.’
R v Davidson [1979] VR 667, interpreting the word ‘unlawfully’ in the then s65 of the Crimes Act 1958.

Abortion Law Reform Act 2008, ss. 5 & 7 (to be repealed by clauses 8 and 9.) These provisions were the subject of
correspondence between the Committee and the Minister, published in Scrutiny of Acts and Regulations Committee,
Alert Digest No 13 of 2008 (reporting on the Abortion Law Reform Bill 2008), pp. 30-31.

Compare Quayle v R [2005] EWCA Crim 1415, holding that the common law defence of necessity does not apply to
the English offences of cultivating, importing or possessing cannabis.

See < https://www.betterhealth.vic.gov.au/health/healthyliving/baby-due-date>.

14
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Justice legislation (Evidence and Other Acts) Amendment Bill 2016

Introduced 12 April 2016

Second Reading Speech 13 April 2016

House Legislative Assembly
Member introducing Bill Hon. Robin Scott MLA
Minister responsible Hon. Robin Scott MLA
Portfolio responsibility Acting Minister for Police
Purpose

The Bill would amend the Evidence (Miscellaneous Provisions) Act 1958 (the Principal Act) to:

e require that an adult accused who is being held in custody must appear by audio visual link
in the Magistrates’ Court (new section 42JA(1)) unless:

0 the proceeding involves:
= aninquiry into their fitness to plead to the charge
=  the hearing of the charge if they are pleading not guilty
= a3 committal hearing (new section 42JA(2))

0 the court makes a direction that the accused physically appear under section 42L(1)
(i.e., because it is in the interests of justice or it is not practicable for the accused to
appear by audio visual link) [3] Refer to Charter report below

e require that an adult accused who is in custody and who is required to be brought before a
bail justice or the Magistrates’ Court within a reasonable time, must be brought physically
before the court unless they consent to appear by audio visual link (new section
42JA(3)) [3]

e  separate the provisions regarding the appearance of an adult accused in the Magistrates’
Court (i.e., new section 42JA) from the provisions that currently apply to all Victorian courts
(i.e., existing section 42K of the Principal Act) [4] Refer to Charter report below

e amend the Legal Aid Act 1978 to further provide for the nomination of directors to the
board of directors of Victoria Legal Aid [12 to 14]

e make minor and consequential amendments to other Acts [9 to 11]

Charter report

Right to be tried in person — Accused in custody during proceedings in the Magistrates’ Court —
Presumption of attendance via audiovisual link at guilty pleas and sentencing hearings

Summary: The effect of clauses 3 and 4(2)(b) is to reverse an existing presumption that an accused in
custody must be brought physically before a Magistrates’ Court when pleading guilty and at a
sentencing hearing. The Committee will write to the Attorney-General seeking further information.

The Committee notes that clause 4(2)(b), amending existing s. 42K of the Evidence (Miscellaneous
Provisions) Act 1958, exempts Magistrates’ Courts from that section’s requirement that, unless a
court orders otherwise, an accused in custody ‘is required to appear, or be brought, physically before
the court’:

(a) onacommittal proceeding; or

(b)  onaninquiry into his or her fitness to stand trial; or
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(c)  onthe trial (apart from the arraignment of the accused) or hearing of the charge; or

(d)  onasentencing hearing...

In its place, clause 3, inserting a new section 42JA(2), requires that an accused in custody appear, or
be brought, physically before the court’:

(a) onaninquiry in the accused’s fitness to plead the charge; or

(b)  onthe hearing of the charge if the accused is pleading not guilty; or

(c) onacommittal hearing.

The Committee observes that the effect of clauses 3 and 4(2)(b) is to remove the existing
presumption that an accused in custody must be brought physically before a Magistrates’ Court
when pleading guilty and at sentencing. Further, clause 3 and existing s. 42L provide that an
accused in custody must appear at such hearings ‘by audio visual link’ unless the Court is satisfied
that a physical appearance is required in the interests of justice or it is not reasonably practicable
for the accused to appear before the Court by audio visual link.

The Committee considers that clauses 3 and 4(2)(b) may engage the Charter right of a criminal
defendant ‘to be tried in person and to defend himself or herself personally’.’* The Statement of
Compatibility remarks:

The presumption of appearing via audiovisual link will not apply for the following types of
Magistrates Court hearings: appearance before a bail justice after arrest, the appearance
before a magistrate after arrest, a fitness to plead inquiry, a summary hearing of a plea of not
guilty, or a committal hearing,. For these hearings, when an accused is challenging the
allegations against them or challenging their mental capacity to be tried, a physical
attendance at court will be required...

In any event, an accused still participates in their hearing ‘in person’ even if they attend by
audiovisual link. The accused is not being tried in abstentia. Due to the requirements of
section 42R of the Evidence (Miscellaneous Provision) Act 1958 the audiovisual technology
must be of such a standard that the accused can ‘see and hear the person appearing before
the court or giving the evidence or making the submission’. This requirement will ensure that
the audiovisual court hearing enables the accused to be fairly tried in person albeit by
audiovisual link.

The Committee notes that:

e ahearing where the accused pleads guilty requires a court to assess whether the accused is
pleading guilty under compulsion or a misunderstanding of the charges against him or her.
The Committee observes that the Supreme Court of lllinois has held that requiring an
accused to plead guilty by video link is incompatible with that nation’s constitutional right
to confrontation, remarking that:*

A guilty plea is a decisive moment for the defendant in the criminal process. The plea
obviates the prosecution's burden of proof. It supplies both evidence and verdict,
ending controversy. It carries the same finality as a jury verdict. The atmosphere of the
courtroom can play a critical, albeit intangible, role in the proceedings, including a
hearing on a plea. A courtroom 'is more than a location with seats for a judge, jury,
witnesses, defendant, prosecutor, defense counsel and public observers; the setting
that the courtroom provides is itself an important element in the constitutional
conception of trial, contributing a dignity essential to the integrity of the trial process.

19 Charter s. 25(2)(d).
20 People v Stroud, 804 N.E.2d 510, 517 (2004) (references omitted).
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In a televised appearance, crucial aspects of a defendant's physical presence may be
lost or misinterpreted, such as the participant's demeanor, facial expressions and vocal
inflections, the ability for immediate and unmediated contact with counsel, and the
solemnity of a court proceeding. In a guilty plea hearing, as in a trial, these
components may be lost if a defendant's appearance is through closed circuit
television.

a sentencing hearing requires a court to assess the accused in various ways and may also
involve the accused challenging factual allegations made against him or her that are
relevant to the sentence. The Committee observes that existing s. 87 of the Criminal
Procedure Act 2009 provides that ‘If the Magistrates’ Court proceeds to hear and determine
a charge in the absence of the accused and finds the accused guilty, the court must not
make a custodial order’, a provision explained when it was introduced as necessary to avoid
‘an inherent unfairness to the defendant’.” However, the Bill does not expressly state
whether or not this section applies where an accused is physically absent from the court

but attends via audiovisual link.

The Committee will write to the Minister seeking further information as to whether or not a
person who attends a sentencing hearing via audiovisual link can be subject to a custodial order.

The Committee makes no further comment

21

Hon R Hulls MP, Second Reading Speech to the Courts Legislation (Jurisdiction) Bill 2006, Legislative Assembly, 7 June

2006.
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Land (Revocation of Reservations - Metropolitan Land) Bill 2016

Introduced 12 April 2016

Second Reading Speech 13 April 2016

House Legislative Assembly

Member introducing Bill Hon. Lisa Neville MLA

Minister responsible Hon. Lisa Neville MLA

Portfolio responsibility Minister for Environment, Climate Change and Water
Purpose

The Bill would:

e revoke the permanent reservation of certain Cranbourne Racecourse land, provide for the
temporary reservation of that land for the purposes of a racecourse and public recreation,
and save certain leases over that land [3 to 8]

o revoke the permanent reservation of certain Fitzroy Gasworks land [9 to 10]

e revoke the permanent reservation of certain cemetery land at Springvale and temporarily
reserve that land for cemetery purposes [11 to 13]

Charter report

The Land (Revocation of Reservations - Metropolitan Land) Bill 2016 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.

The Committee makes no further comment

10
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Local Government (Greater Geelong City Council) Act 2016

Introduced 12 April 2016

Second Reading Speech 13 April 2016

Royal Assent 15 April 2016*

House Legislative Assembly

Member introducing Bill Hon. Natalie Hutchins MLA
Minister responsible Hon. Natalie Hutchins MLA
Portfolio responsibility Minister for Local Government
Purpose

The Act provides for:

e the dismissal of the Greater Geelong City Council and the persons holding office as
Councillors of the Greater Geelong City Council [5]

e the appointment of an administrator or a panel of administrators to constitute the Greater
Geelong City Council and to perform all of its functions, powers and duties [6 to 9]

e a general election of Councillors for the Greater Geelong City Council to be held on the
fourth Saturday in October 2017 [10]

e related amendments to the City of Greater Geelong Act 1993 [11 to 13]

Charter report

The Local Government (Greater Geelong City Council) Act 2016 is compatible with the rights set out
in the Charter of Human Rights and Responsibilities.

Charter requires that the Committee report on every bill — Consequences of non-compliance.

The Committee notes that it did not report on the compatibility of the Local Government (Greater
Geelong City Council) Bill 2016 while it was a bill, although it is now exercising its power to report on
the bill now that it has become an Act.”®

The Committee observes that Charter s. 30 provides that the Committee ‘must consider any bill’ and
‘must report as to whether the bill is incompatible with human rights.” The Committee is concerned
that it is mandatory for the Committee to report on a bill while it is a bill. In contrast to other
procedural provisions of the Charter,” there is no savings provision for the validity of a law that was
passed without compliance with Charter s. 30. Given the existence of specific savings provisions in
relation to other aspects of non-compliance with the Charter’s requirements for the introduction of
legislation into the Victorian Parliament, non-compliance with s. 30 of the Charter may affect the
validity of the Local Government (Greater Geelong City Council) Act 2016.

In accordance with past practice, the Committee will write to the Attorney-General seeking further
information as follows:

1. Has Charter s. 30 been complied with in relation to the Local Government (Greater Geelong
City Council) Bill 2016?

2. If not, what are the consequences of non-compliance?

22 The Act came into operation on the day after Royal Assent.

Parliamentary Committees Act 2003, s. 17(c)(ii)
E.g. Charter ss. 29, 31(9) & 36(5)

23
24

11
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3. Should Charter s. 30 be amended to clarify its operation in light of the Committee’s power to
report on an Act under s. 17(c)(ii) of the Parliamentary Committees Act 2003?

4. Should Charter s. 30 be amended to clarify the consequences of any non-compliance with
Charters. 30?

Pending the Attorney-General’s response, the Committee draws attention to Charter s. 30.

The Committee makes no further comment

12
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Public Administration Amendment (Public Sector Communication
Standards) Bill 2016

Introduced 12 April 2016

Second Reading Speech 13 April 2016

House Legislative Assembly
Member introducing Bill Hon. Jacinta Allan MLA
Minister responsible Hon. Jacinta Allan MLA
Portfolio responsibility Minister for Employment
Purpose

The bill would amend the Public Administration Act 2004 (the Principal Act) to establish a legislative
framework for the governance of communication and advertising by public sector bodies.

The Bill would insert a new Part 5A into the Principal Act to provide:

that a public sector body that publishes a public sector communication must ensure that it
is in the public interest (new section 97B)

that a public sector body that publishes a public sector communication must ensure that it
is not designed or intended to directly or indirectly influence public sentiment for or against
a political party, a candidate for election or a member of Parliament, and must be in
accordance with prescribed communication standards (new section 97C)

that a public sector body that advertises a public sector communication on television must
ensure that it is for one of the specific purposes set out in the Bill (new section 97D)

for further specific standards or requirements to be applied to public sector communication
published by means of advertising generally, whether on television or in other media. The
requirements may relate to both the content and the purchasing of media placements for
advertising (new section 97E) [5]

Charter report

The Public Administration Amendment (Public Sector Communication Standards) Bill 2016 is
compatible with the rights set out in the Charter of Human Rights and Responsibilities.

The Committee makes no further comment

13
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Road Management Amendment (Bus Stop Delivery Powers) Bill

2016

Introduced 12 April 2016

Second Reading Speech 13 April 2016

House Legislative Assembly
Member introducing Bill Hon. Jacinta Allan MLA
Minister responsible Hon. Jacinta Allan MLA
Portfolio responsibility Minister for Public Transport
Purpose

The Bill would amend the Road Management Act 2004 (the Principal Act) to:

enable the Public Transport Development Authority (PTDA) to exercise certain powers and
perform certain functions and duties in relation to bus stop infrastructure and bus stopping
points [4 to 10]

validate the past exercise of those powers and the past performance of those functions and
duties by the PTDA [12]

Content

Retrospective commencement — Validation of powers, functions and past actions — bus stop
infrastructure

Clause 12 of the Bill would insert new clause 3 into Schedule 10 to the Principal Act to validate the
purported exercise by the PTDA of a power, function or duty of the Secretary to the Department of
Economic Development, Jobs, Transport and Resources:

during the period commencing 2 April 2012 and ending 14 September 2015 in relation to
the installation of bus stop infrastructure or the designation of a bus stopping point (new
clause 3(1))

during the period commencing 2 April 2012 and ending 30 September 2015 in relation to
the removal, relocation or modification of bus stop infrastructure or the removal or
relocation of a bus stopping point (new clause 3(2)).

The second reading speech clarifies the purpose of the amendment and the necessary retrospective
validation:

14

After some years of designating bus stopping points and installing or modifying bus stop

infrastructure PTV identified that it did not possess sufficient statutory power to undertake

these bus stops activities. The agency has subsequently continued to perform the activities

under an agreement where it acts as the agent of the secretary of DEDJTR. The arrangement
is administratively cumbersome.

The only way to remedy PTV's absence of power for the future and the past is to make

statutory change. Accordingly, the bill amends the Road Management Act to give appropriate

functions to PTV and validates past acts undertaken by PTV when PTV did not have authority

to use these powers.

The government regrets the need to introduce this bill. It demonstrates the need to take
great care when establishing new entities.
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The circumstances that have led to the development of this bill provide a timely reminder
that statutory agencies can only act if statute provides them with sufficient power.
Accordingly, agencies need to be vigilant and must ensure they have power at all times to
support their activities.

The Committee is satisfied that the retrospective amendments are appropriate and do not appear
to encroach on any rights, freedoms or privileges.

Charter report

The Road Management Amendment (Bus Stop Delivery Powers) Bill 2016 is compatible with the
rights set out in the Charter of Human Rights and Responsibilities.

The Committee makes no further comment
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Victorian Funds Management Corporation Amendment Bill 2016

Introduced 12 April 2016
Second Reading Speech 13 April 2016

House Legislative Assembly
Member introducing Bill Hon. Tim Pallas MLA
Minister responsible Hon. Tim Pallas MLA
Portfolio responsibility Treasurer
Purpose

The Bill would amend the Victorian Funds Management Corporation Act 1994 and the Borrowing and
Investment Powers Act 1987 to make further provision regarding the powers and procedures of the
Victorian Funds Management Corporation.

Content
Delegation of legislative power — Delayed commencement — Whether justified

Clause 2 provides that the Bill will come into operation on a day to be proclaimed or on 30 June 2017
if not proclaimed earlier.

The Committee notes that the Explanatory Memorandum does not contain an explanation for the
possible delayed commencement of the Bill.

The Committee will therefore write to the Treasurer to request further information as to the
reasons for possible delayed commencement date.

Charter report

The Victorian Funds Management Corporation Amendment Bill 2016 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.

The Committee makes no further comment
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Education and Training Reform Amendment (Miscellaneous) Bill
2016

The Bill was introduced into the Legislative Assembly on 22 March 2016 by Hon James Merlino MLA,
Minister for Education. The Committee considered the Bill on 11 April 2016 and made the following
comments in Alert Digest No. 5 of 2016 tabled in the Parliament on 12 April 2016.

Committee comments
Charter report

Equal protection of the law — Cancellation of registration or permission to teach without
inquiry — Extension of definition of sexual offence to include offence of forced marriage
involving a person under 18 years of age.

Summary: The effect of clause 4 of the Bill is to broaden the definition of “sexual offence” in
s.1.1.3(1) of the Education and Training Reform Act 2006 to include the offence of
participation in a forced marriage involving a person under 18 years of age. If a teacher is
convicted or found guilty of a sexual offence their teaching registration ceases and they are
automatically disqualified from teaching in a school, without inquiry. The Committee will
write to the Minister seeking further information.

The Committee notes that clause 4 extends the existing definition of “sexual offence” in
s.1.1.3(1) of the Education and Training Reform Act 2006 to include the offence of
participation in a forced marriage involving a person under 18 years of age.

The Committee observes that the offence of forced marriage involving a person under 18
years of age is most likely to involve a marriage that has occurred overseas by participants
from countries where marriages involving one or both persons who are under 18 years old
is prevalent. The effect of clause 4 is to automatically disqualify teachers who are found
guilty or convicted of being involved in a forced marriage involving a person under 18 years
of age from teaching in a school, without holding any inquiry into the circumstances in
which the offence occurred. This may breach the right to the equal protection of the law.

The definition of forced marriage in s. 270.7A of the Criminal Code (Cth) covers circumstances
in which one party to the marriage (the victim) enters into the marriage without freely and
fully consenting either because of the use of coercion, threat or deception; or because the
party is incapable of understanding the nature and effect of the marriage ceremony. For the
purposes of these provisions, a person under 16 years of age is presumed, unless the
contrary is proved, to be incapable of understanding the nature and effect of a marriage
ceremony. This means that where a child who is under 16 years old is a party to a marriage it
is presumed that they are the victim of a forced marriage.

There are two forced marriage offences set out in s. 270.7B of the Criminal Code (Cth), the
first of which addresses non-participants in the marriage (the offence of causing another
person to enter into a forced marriage as a victim of the marriage) and the second of which
addresses participants (where the person is a party to the marriage and is not a forced
marriage victim). The first class of offences will capture the victim’s parents and other parties
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involved in causing an under 16 year old to marry and will not involve any sexual offences,
although clause 4 of the Bill will define them as a “sexual offence”. Where third parties, such
as a victim’s parents, are convicted of a forced marriage offence their teaching registration
will be cancelled without a hearing into the surrounding circumstances of the marriage or
their involvement in it.

In both classes of offences, where the alleged victim is under 16 years old the accused must
prove that the alleged victim was capable of understanding the nature and effect of the
marriage ceremony at the time that they were married in order to displace the presumption
that the marriage was forced. It is unclear how an accused parent or spouse will prove an
alleged victim’s capacity where a lack of capacity is alleged on the basis of age. Forced
marriage charges may be laid well after a marriage has occurred when it is not possible to
obtain expert evidence to prove the capacity of the alleged victim at the time of the
marriage, as they may be significantly older by the time any expert comes to assess capacity.
In practice the evidentiary burden imposed upon those charged under this section may mean
that all marriages involving people under 16 years old are held to be forced marriages,
regardless of capacity and consent.

The Commonwealth forced marriage offences do expressly allow for a defence of reasonable
excuse in s. 270.7B(4). However this excuse only applies to the offence that addresses the
other marriage participant, not to the offence of causing another person to enter into a
forced marriage as a victim of the marriage, an offence that is likely to capture the parents of
the victim.

In Australia it is not possible for a person to get married if they are under 18 years of age
without the approval of a court. An Australian court would not authorise a forced marriage,
so as a matter of practice the offence of forced marriage involving a person under 18 years of
age will only ever involve a marriage that has occurred overseas. The Commonwealth forced
marriage offences apply extraterritorially to overseas marriages.

In some countries it is lawful for a girl of 15 years old to be married (Mali, Chad and Niger for
example). There are many more countries in which a large percentage of girls under 15 years
old are married, despite the legal age for marriage being 18 years. According to UNICEF, in
the Central African Republic, Chad and Bangladesh 29% of girls are married by the age of 15;
in Niger 28% of girls are married by the age of 15; and in Mali 15% of girls are married by the
age of 15." Given the presumption in s. 270.7A of the Criminal Code (Cth) that a marriage
involving a child that is under 16 years old is forced, the offences in s. 270.7B are much more
likely to apply to immigrants from these countries. These offences criminalise acts that will
often have occurred in countries where they are lawful and are often committed by family
members who are acting in accordance with culturally accepted norms and traditions in
which these marriages are viewed as normal and desirable. Instead they reflect Australian
norms and traditions, which focus on protecting children from sexual exploitation and
according to which the marriage of a 15 year old is viewed as abnormal and undesirable.

Exclusion from teaching as a result of the inclusion of this offence in the definition of “sexual
offence” is therefore a detriment that is more likely to be imposed on immigrants of certain
races. Because race is a protected attribute under the Equal Opportunity Act 2010, the right
to the equal protection of the law under the Charter may be limited by the inclusion of this
offence in the definition of “sexual offence” under the Act. The Statement of Compatibility
notes that the expansion of the definition of “sexual offence” promotes the protection of
children from sexual exploitation in affording them greater protection from a wider range of
“sexual offenders”. It does not address the potential for the inclusion of the forced marriage
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offence to capture a wider range of people who have not themselves engaged in sexual
offences and who will often be immigrants from the specific countries mentioned. The
Statement of Compatibility does not consider the differential impact of this extension of the
definition upon teachers who have emigrated from countries with high girl-child marriage
rates or whether this limits the right to equal protection of the law in s. 8 of the Charter. As a
result there is also no consideration of whether any limit is a reasonable limit under s. 7(2) of
the Charter, for example because inclusion of the forced marriage offence in the definition of
“sexual offence” is necessary to protect school children from the person involved in the
forced marriage offence.

The Committee will write to the Minister seeking further information as to the
compatibility of the Bill with the right to equal protection of the law.

Minister’s response

The Committee thanks the Minister for the attached response.
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Serious Sex Offenders (Detention and Supervision) Amendment
(Community Safety) Bill 2016

The Bill was introduced into the Legislative Assembly on 23 March 2016 by Hon Robin Scott MLA,
Minister for Corrections. The Committee considered the Bill on 11 April 2016 and made the following
comments in Alert Digest No. 5 of 2016 tabled in the Parliament on 12 April 2016.

Committee comments

26

Charter report

Arbitrary detention — Prohibition on offenders posing a risk to good order of a residential
facility or threatening their own safety — Minimum sentence of 12 months imprisonment

Summary: The combined effect of clauses 4, 10 to 15, 40 and 41 is to prohibit offenders
subject to supervision orders from engaging in conduct that ‘poses a risk to the good order of
a residential facility’ or ‘threatens the safety of... the offender’ and to require offenders who
engage in such conduct without reasonable excuse to ordinarily be imprisoned for at least 12
months. The Committee refers to Parliament for its consideration the question of whether or
not these clauses are compatible with the Charter’s right against arbitrary detention.

The Committee notes that clause 12, amending existing s. 16(2), adds mandatory conditions
to every serious sex offender supervision order, including that the offender:

(ac) if the court requires an offender to reside at a residential facility, not engage in
conduct that poses a risk to the good order of the residential facility or the safety
and welfare of offenders or staff at the residential facility or visitors to the
residential facility;

(ad) not engage in conduct that threatens the safety of any person, including the
offender

Clauses 11, 13, 14 and 15, amending existing ss. 15, 17, 19 and 20, add the prevention of the
offender’s ‘violent conduct’ to the purpose of discretionary conditions to such orders. Clause
10, amending s. 3, provides that ‘violent conduct’ means ‘conduct of a kind referred to in
section 16(2)(ac) or (ad)’.

The Committee observes that the combined effect of clauses 10 to 15 is to prohibit, and
require decision-makers to prevent, offenders subject to supervision orders from engaging
in conduct that ‘poses a risk to the good order of a residential facility’ or ‘threatens the
safety of... the offender’, whether or not that conduct is violent or potentially criminal.

The Statement of Compatibility remarks:

The new core conditions relate to prohibiting violent conduct, conduct posing a risk to
the good order of a residential facility or safety of others. While prohibiting violent and
other anti-social conduct may result in an incidental limitation on an offender's human
rights, any such limitation is plainly justified under section 7(2) of the charter. It is
reasonable to limit a person's conduct if it constitutes a violent crime or poses a risk to
good order, security and safety, particularly in circumstances where there is a real and
genuine risk of that nature.

Further, the nature of these new conditions have sufficient connection with the
protective and rehabilitative purposes of the act and are not impermissibly punitive in
their scope or practical effect. Violent and anti-social conduct can be integral factors in
an offender's overall risk of sexual reoffending, and it is essential to the effectiveness of
the scheme that it have the capacity to protect against behaviour or conduct relevant to
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the risk of an offender reoffending, particularly in the case of some serious sex offenders
who present with a risk of violence. It is also necessary that the scheme address violent
behaviour or conduct engaged in by some serious sex offenders at a residential facility
and violent behaviour generally, including at any place where a serious sex offender is
residing or being supervised in the community.

However, the Committee notes that:

e the Bill does not define the terms ‘poses a risk to the good order’ or ‘threatens the
safety’. By contrast, all the current core conditions in existing s. 12 require
compliance with the criminal law or specific directions by the Adult Parole Board.

e the Statement of Compatibility does not address the inclusion of ‘conduct that
threatens the safety of... the offender’ as a mandatory prohibition in all supervision
orders or in the definition of ‘violent conduct’. By contrast, existing Victorian law
provides that attempted suicide is not a criminal offence and only prohibits
Victorians from conduct endangering others, not themselves."

¢ while the Committee considers that ‘violent and anti-social conduct can be integral
factors in an offender’s overall risk of sexual offending’, it notes that ‘violent
conduct’ (as clause 3 defines it) does not require any proof or connection to such a
risk.

The Committee observes that no other similar Australian law for the supervision of sex
offenders imposes, or requires decision-makers to consider imposing, conditions prohibiting
conduct by such offenders that poses a risk to good order of a residential facility or that
threatens the offender’s safety."

The Committee also notes that the clause 4, amending existing s. 3, defines ‘restrictive
condition’ to include the new conditions in s. 16(2)(ac) and (ad). Clause 40, inserting a new
section 10AB into the Sentencing Act 1991, requires a court sentencing an offender for
breach of a supervision condition without a reasonable excuse that finds that the ‘offender
intentionally or recklessly failed to comply with a restrictive condition of the supervision
order’ to ‘impose a term of imprisonment of not less than 12 months unless the court finds
that a ‘special reason exists’ under existing s. 10A. Clause 41, amending existing s. 10A,
requires a court to have regard to ‘the Parliament’s intention that a sentence of
imprisonment of not less than 12 months should ordinarily be imposed for an offence
covered by section 10AB’.

The Committee observes that the combined effect of clauses 4, 12, 40 and 41 is that
offenders who, without reasonable excuse, intentionally or recklessly engage in conduct
that poses a risk to the good order of a residential facility or threatens their own safety
must ordinarily be imprisoned for at least 12 months.

The Statement of Compatibility remarks:

Section 10 of the charter relevantly provides that a person must not be punished in a
cruel, inhuman or degrading way. Section 21 of the charter relevantly provides that a
person must not be deprived of his or her liberty except on grounds, and in accordance
with procedures, established by law. To be compatible with these rights, a scheme of
minimum sentencing must be proportionate to the punishment that is appropriate by
normal sentencing standards, having regard to the nature of the offence and the
circumstances of the offender.

Crimes Act 1958, ss. 6A, 22 & 23.

See Crimes (High Risk Offenders) Act 2006 (NSW), s. 11; Serious Sex Offenders Act 2013 (NT), s. 18; Dangerous
Prisoners (Sexual Offenders) Act 2003 (Qld), s. 16; Criminal Law (High Risk Offenders) Act 2015 (SA), s. 10; Dangerous
Sexual Offenders Act 2006 (WA), s. 18.
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In my opinion, a statutory minimum sentence of 12 months imprisonment (with any
non-parole period) for an offence of intentional or reckless failure to comply with a
restrictive condition does not limit these rights, as it does not compel the imposition of a
grossly disproportionate sentence, for the following reasons.

Firstly, the statutory minimum sentence is only triggered in limited circumstances, which
involve breaches of restrictive conditions. A condition is restrictive either because it
relates to prohibiting further sexual or violent offending or violent conduct, which by its
very nature involves a high level of harm and culpability, or is a condition considered
necessary to address the risk of an offender engaging in further sexual or violent
offending. This ensures the minimum sentence is sufficiently connected and
commensurate to certain breaches of an order which present the most serious risk to
community safety. Further, the breach must be intentional or reckless, which focuses on
the mindset of an offender and involves consideration of their level of premeditation or
malicious intent prior to or during the offending.

Secondly, the minimum sentence is only 12 months (with any non-parole period of at
least six months), which would be considered to be within the range of normal
sentencing standards for any offence considered to be at the higher end of the objective
range of wrongdoing.

Finally, the bill acknowledges the possibility that, in certain cases, there may be factors
present which lessen the culpability of on offender, such that the offender should not be
subject to the statutory minimum sentence. In this regard, the bill safeguards against
the imposition of a disproportionate sentence by allowing a court to depart from the
statutory minimum sentence if it finds that the personal characteristics and/or the
particular circumstances of the case justify doing so. Once a special reason is found to
exist, a court has full discretion and may impose any sentence it considers appropriate,
including a non-custodial sentence.

However, the Committee notes that:

e clause 4’s definition of ‘restrictive condition’ does not require proof of either ‘a high
level of harm and culpability’ or that the condition is ‘necessary to address the risk
of an offender engaging in further sexual or violent conduct’.

e the terms ‘intentionally’ and ‘recklessly’ do not require proof of either the
offender’s ‘premeditation’ or ‘malicious intent’. Rather, the High Court has held
that such terms relate to the defendant’s ‘knowledge or belief about the facts’ and
not the defendant’s understanding of the character of his or her actions.”

¢ while a sentence of 12 months is ‘within the range of normal sentencing standards
for any offence considered to be at the higher end of the objective range of
wrongdoing’, conduct that merely poses a risk to the good order of a residential
facility or threatens the offender’s own safety may not be at the higher end of the
objective range of wrongdoing.

¢ the Statement of Compatibility does not address clause 41’s requirement that a
sentence for a breach of a restrictive condition should ‘ordinarily’ be ‘not less than
12 months’ imprisonment.

The Committee observes that the only other Australian legislation that imposes a mandatory
minimum sentence for a breach of a supervision order by a sex offender is Queensland’s
regime, where the minimum only applies to tampering with an electronic tag."

The Committee refers to Parliament for its consideration the questions of whether or not:

iv
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e clauses 10 to 15, by prohibiting, and requiring decision-makers to impose conditions in
order to prevent, sex offenders subject to supervision orders from engaging in conduct
that poses a risk to the good order of a residential facility or threatens their own
safety; and

e clauses 4, 12, 40 and 41, by requiring that offenders who engage in such conduct with
reasonable excuse ordinarily be imprisoned for at least 12 months;

are compatible with the Charter’s right against arbitrary detention.”

Court control of detainees — Police officer may detain an offender for 3 days in a police
station without charge or court supervision — Whether less restrictive alternatives
reasonably available

Summary: Clause 37 extends the maximum period for which an offender subject to a
supervision order can be detained in a police station by any police officer on suspicion of an
imminent risk of a breach of a condition of the order from 10 hours to 72 hours. The
Committee will write to the Minister seeking further information.

The Committee notes that clause 37, amending existing s. 168, extends the maximum
period for which an offender subject to a supervision order can be detained under Division
3 of Part 11 of the Act from 10 hours to 72 hours. Division 3 permits any police officer to
apprehend and detain an offender in a police station or police gaol if the officer has
reasonable grounds to suspect that there is an imminent risk that the offender will breach
a condition of a supervision order. There is no requirement for court approval of such
detention, either before or after the offender is apprehended.

The Committee observes that clause 37 may engage Charter s. 21(5)(a)’s provision that
anyone who is ‘detained... on a criminal charge... must be brought promptly before a court’.
Breach of a supervision order is a criminal offence punishable by up to five years
imprisonment.

The Statement of Compatibility remarks:

It may be argued that extending the duration of the holding period to 72 hours is
disproportionate and hence a limitation on the protection against arbitrary detention. It
is my view that any such limitation would be justified under section 7(2) of the charter.
The holding power is intended as a last resort to prevent imminent breaches of a
supervision order from occurring, which, if not responded to immediately, will expose
the community to a serious risk of harm. The current maximum duration of 10 hours is
not considered an adequate period of time for any threat of an imminent breach to be
sufficiently addressed and contained. Appropriate responses to any escalation of an
offender's risk include undertaking a further forensic assessment of an offender, making
an urgent application to the court for an interim detention order or a review of the
existing conditions of a supervision order, or holding an emergency hearing before the
Adult Parole Board. The current maximum period of 10 hours is insufficient for any of
these responses to occur and obstructs the legislative purpose of the holding power
from being realised. | note that this amendment does not alter the existing procedural
rights surrounding the exercise of the holding power, including the prohibition on
guestioning, notice and communication rights and reporting obligations, which ensure
there are no unreasonable limitations on the human rights of offenders.

However, the Committee notes that neither clause 37 nor existing Division 3 of Part 11 limit a
police officer’s detention of an offender to the need to ‘address and contain’ the threat of

v Charter s. 21(2).
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imminent breach or, in particular, the unavailability of the Adult Parole Board or a court to
respond to that threat. By contrast, existing s. 120 provides the Adult Parole Board with a
power to give a direction to any offender who is subject to a supervision order where there is
an imminent risk of harm to the offender or the community and the urgency of the situation
makes it impracticable to apply to a court for a variation of an order.

The Statement of Compatibility does not address whether or not there are any less restrictive
alternatives reasonably available to achieve clause 37’s purpose,” such as requiring
detention without supervision for a shorter period than 72 hours or requiring that the
offender be brought before the parole board or a court as soon as practicable. The
Committee observes that all other similar Australian schemes for supervision of sex offenders
either require that a court first authorise the detention of an offender on suspicion of a likely
breach of a supervision order or require that any offender be brought before a court (or, in
the case of South Australia, the parole board) as soon as practicable.”™ No existing Australian
law permits a police officer to detain an offender (or anyone else) in a police station for three
days without charge or independent approval.

The Committee will write to the Minister seeking further information as to whether or not
there are less restrictive alternatives reasonably available to achieve clause 37’s purpose.

Minister’s response

The Committee thanks the Minister for the attached response.

viii
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Witness Protection Amendment Bill 2016

The Bill was introduced into the Legislative Assembly on 23 March 2016 by Hon Robin Scott MLA,
Minister for Corrections. The Committee considered the Bill on 11 April 2016 and made the following
comments in Alert Digest No. 5 of 2016 tabled in the Parliament on 12 April 2016.

Committee comments
Charter report

Fair hearing — Separation of the investigative and protective functions of Victoria Police ‘as
far as practicable’

Summary: Clause 5 requires police administering the witness protection scheme to have
regard to the principle that ‘as far as practicable, there should be a clear separation of the
investigative and protective functions of Victoria Police’. The Committee will write to the
Minister seeking further information.

The Committee notes that clause 5, inserting a new section 3AA, requires police
administering the witness protection scheme to have regard to a number of principles,
including (at new section 3AA(2)(b)) that ‘as far as practicable, there should be a clear
separation of the investigative and the protective functions of Victoria Police’.

In his review of the Act, the Hon. Frank Vincent remarked:™

The key policy reason for separating witness protection and investigating functions
within a policing agency is to ensure the integrity of the criminal justice process. This
separation serves to minimise the risk that the provision of protective assistance might
be seen as an inducement for the giving of evidence favourable to the prosecution and
thereby compromise its reliability and credibility. It follows that where a protected
witness is a registered human source, the person’s entry into the program would
ordinarily be expected to signal an end to the performance of any role as an active
informer.

Witnesses generally, while appropriately supported when necessary, must be kept at a
proper professional distance by investigators in order to avoid both the fact and
perception of contamination and unreliability arising from an overly close association. In
the case of a person under protection, this is perhaps even more important but at the
same time can be more difficult. There is likely to be an ongoing reliance upon the
support of the police as their protector and a belief, which may or may not be justified,
that their safety is dependent upon a successful prosecution outcome. This, in turn, can
give rise to a significant risk of an identification of interests and a sense of "team
membership" that may impact upon the perceived reliability of the witness' evidence.
On the other hand, it is not unknown for witnesses to exploit their importance to the
prosecution and, using a threat of withdrawal of cooperation, to make increasing and
potentially compromising demands or employ their position as witnesses to their
personal advantage.

The line between the provision of protection and proper support for a witness and the
gratification of the individual's exploitative demands to encourage continued
cooperation may sometimes be difficult to discern. Nevertheless, it can assume great
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importance when an assessment is made of the investigation and the probative value of
the evidence adduced.

The Report’s recommendation of the adoption of a requirement that police comply with the
principle of separation and investigative functions when administering the Act does not
include the caveat ‘as far as is practicable’.”

The Committee observes that clause 5 may engage the Charter right of criminal defendants
to a fair hearing.® While the Statement of Compatibility argues that other principles in new
section 3AA further the Charter’s rights to life and protection of families and children, it does
not address new section 3AA(2)(b).

The Committee will write to the Minister seeking further information as to the
compatibility of new section 3AA(2)(b), specifically its caveat ‘as far as practicable’, with
the Charter’s right to a fair hearing.

Expression — Presumption of innocence — Offence to cause detriment to anyone because of
anyone’s involvement in a criminal investigation or proceeding — Accused must prove that
the conduct was done without malice in the course of a lawful business, industrial action or
political communication

Summary: The effect of clause 40 is to prohibit anyone from causing any ‘detriment’ on
anyone because of anyone’s involvement in a criminal investigation or proceeding ‘in any...
capacity’. The Committee will write to the Minister seeking further information.

The Committee notes that clause 40, inserting a new section 257 into the Crimes Act 1958,
includes a prohibition on anyone ‘caus[ing] or procur[ing] any detriment of any kind to a
person... because’ he or she ‘knows or believes that [any] person is, was, may be or may
become involved in a criminal investigation or criminal proceeding’. New section 256
provides that:

e a person is ‘involved in a criminal investigation’ if he or she is ‘a witness to an
alleged crime’, ‘a victim of an alleged crime’ or ‘involved in the investigation in any
other capacity’;

e a person is ‘involved in a criminal proceeding’ if he or she is ‘a witness in that
proceeding’, ‘a juror in that proceeding’ or ‘involved in the proceeding in any other
capacity’; and

e ‘detriment, to a person, includes... loss or damage to a person’s property or
business’ or ‘discrimination, disadvantage or adverse treatment in relation to the
person’s employment, career, business, trade, profession or enterprise’.

The penalty for breaching new section 257 is up to ten years imprisonment.

The Committee observes that the effect of clause 40 is to prohibit anyone from causing any
‘detriment’ to anyone because of anyone’s involvement in a criminal investigation or
proceeding ‘in any... capacity’.

The Statement of Compatibility remarks:

Clause 40, which inserts a new witness intimidation offence into the Crimes Act 1958,
may restrict people from associating or communicating with a person involved in a
criminal investigation or criminal proceeding in certain circumstances. However, the

xi
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offence contains safeguards, as it does not apply to conduct engaged in by a person
performing certain official duties. Defences are also available for conduct engaged in
without malice in the normal course of a lawful business, industrial disputes, political
activities or public affairs communication.

The offence also only prohibits association, expression and movement that the person
either knows, or ought to know, would be likely to arouse apprehension or fear in a
person. There is no less restrictive way to achieve the purpose of the offence, which is to
protect people from intimidation and reprisals that are due to the person's (or another
person's) known or believed involvement in a criminal investigation or criminal
proceeding. Any limitation of these rights is balanced with the charter rights contained
in section 9 (right to life) and section 17 (protection of families and children), and is
reasonable and justified under section 7(2) of the charter.

However, the Committee notes that:

e the new offence does not ‘only prohibit... expression that the person knows, or
ought to know, would be likely to arouse apprehension or fear in a person’. Rather,
clause 40’s provisions on ‘detriment’ are not limited in this way and may extend to
expression criticising the conduct of an investigation or proceeding (for example,
alleging that someone involved in the investigation or proceeding was biased) in a
way that damages the reputation of one or more people involved in the
investigation.

e other Australian offences of similar scope are variously limited to a person who
causes or threatens ‘physical injury to a person or property’; detriments imposed
because of someone’s ‘lawful’ or ‘good faith’ actions in an investigation; or actions
that might influence the outcome of an investigation or prosecution.”

e the remaining Australian offences are limited to detriments because of a witness’s
testimony or to actions done in a proceeding and therefore do not extend to police
and other officials involved in a criminal investigation."

The Committee also observes that the defence in new section 257(5) for actions performed
without malice in a lawful business, industrial dispute or political communication may engage
the Charter’s right to be presumed innocent until proved guilty of an offence” The
Statement of Compatibility remarks:

the offences in clauses 13(4) and 40 of the bill each place an evidential onus on the
accused, requiring them to present or point to evidence that suggests a reasonable
possibility of the existence of facts that would establish the excuse. The exceptions
relate to matters that are peculiarly within an accused's knowledge, which would be
unduly onerous on a prosecution to investigate and disprove at first instance. Once the
accused has pointed to evidence of the excuse, the burden shifts back to the
prosecution who must prove the essential elements of the offence to a legal standard.
As noted above, evidential burdens are not considered to limit the right to be presumed
innocent and as such, | am of the view that these offence provisions are compatible with
the charter.

However, the Committee notes that, while this analysis is correct for clause 13(4) (which sets
out an offence with a ‘reasonable excuse’ exception) and clause 40’s new section 257(4)

xiii

Criminal Code 2002 (ACT), s. 709A; Criminal Code 1983 (NT), s. 103A; Crimes Act 1900 (NSW), s. 326(1); Criminal Code
1899 (Qld), s. 119B; Criminal Law Consolidation Act 1935 (SA), s. 248; Criminal Code 1913 (WA), s. 133.

Crimes Act 1914 (Cth), s. 36A; Criminal Code 2002 (ACT), s. 712 (and see also s. 709A(2), which does not extend to
investigators); Crimes Act 1900 (NSW), s. 326(2); Criminal Law Consolidation Act 1935 (SA), s. 244(3); Criminal Code
1924 (Tas), s. 100.

Charter s. 25(1).
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(which sets out an exception for official conduct), it may be incorrect for clause 40’s new
section 257(5), which provides that ‘it is a defence to the charge for the accused to prove’
that his or her conduct was engaged in without malice in the course of a lawful business,
industrial dispute or political communication.

The Committee will write to the Minister seeking further information as to whether or not
new section 257(5) imposes a legal (as opposed to evidential) burden on the accused and, if
so, whether or not it is compatible with the Charter’s right to be presumed innocent.

Minister’s response

The Committee thanks the Minister for the attached response.

2 May 2016
Committee Room
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Victoria Police) will have been previously agreed in a signed MOU between the witness and the
Chief Commissioner, minimising the risk that the actions of an investigating officer might be
viewed as contaminating evidence.

If a protected witness sought to exploit their importance to the prosecution and threaten to
withdraw cooperation, by making increasing and potentially compromising demands, the fact that
they have signed a MOU will continue to demonstrate a separation of Victoria Police’s
investigative and protective functions. Any change to the agreed protective assistance measures
would need to be agreed with the Chief Commissioner as a variation to that signed MOU.

Independent monitoring of decision making under the Act will ensure that the principles are given
practical effect, have appropriate oversight and are seen to be separate and independent from
investigating officers. Relevantly to new section 3AA(2)(b), the Public Interest Monitor (PIM) will
have power to recommend that the Chief Commissioner take action in relation to a matter arising
out of the PIM’s functions under the Act. For example, the PIM could recommend action in respect
of Victoria Police’s separation of its investigative and protective functions. In addition, the Bill adds
the PIM to the list of specified entities under section 10(4) of the Victoria Police Act 2013. The
effect will be that:
e if the PIM makes a report or recommendation to the Chief Commissioner in relation to, for
example, a further separation of Victoria Police’s investigative and protective functions
(which relate to Victoria Police’s organisational structure); and
e in the Minister's opinion, the Chief Commissioner does not respond adequately to that
report or recommendation,
the Minister may — after consulting the Chief Commissioner — give the Chief Commissioner
written directions in relation to the policy and priorities to be pursued.

In this context, including the term ‘as far as practicable’ in the principle that there should be a clear
separation of Victoria Police's investigative and protective functions — particularly when the
provision is considered together with new sections 3AA(2)(c) and (e) — will promote behaviours
within Victoria Police that ensure, as far as possible, that evidence is not contaminated by the
process of witness protection itself and will not adversely affect a person’s right to a fair trial.

For the above reasons, it is not considered that section 3AA(2)(b) will create a risk of
contamination of a person’s evidence or compromise the integrity of the investigative process.
Accordingly, clause 5 is considered compatible with the Charter right of criminal defendants to a
fair hearing.

| thank the Committee for its comments and trust the above response assists in the consideration
of this important legislation.

Yours sincerely

//jﬁ_ - /4

e

Robin Scott MP
Acting Minister for Police

TRIM ID:
CD/16/185672 6
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Public Administration Amendment (Public Sector Communication Standards) Bill 2016
Racing and Other Acts Amendment (Greyhound Racing and Welfare Reform) Bill 2015
Road Legislation Amendment Bill 2015

Road Management Amendment (Bus Stop Delivery Powers) Bill 2016

Rooming House Operators Bill 2015

Serious Sex Offenders (Detention and Supervision) Amendment (Community Safety) Bill 2016

Sex Offenders Registration Amendment Bill 2016
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Appendix 2
Committee Comments classified
by Terms of Reference

This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.

Alert Digest Nos.

Section 17(a)

(iv) unduly requires or authorises acts or practices that may have an adverse effect on personal
privacy within the meaning of the Privacy and Data Protection Act 2014

Judicial Commission of Victoria Bill 2015 1,2

(v) unduly requires or authorises acts or practices that may have an adverse effect on privacy of
health information within the meaning of the Health Records Act 2001

Judicial Commission of Victoria Bill 2015 1,2

(vi) inappropriately delegates legislative power

Victorian Funds Management Corporation Amendment Bill 2016 6

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities

Access to Medicinal Cannabis Bill 2015 1,3
Assisted Reproductive Treatment Amendment Bill 2015 16 of 2015, 1
Bail Amendment Bill 2015 16 of 2015, 1
Confiscation and Other Matters Amendment Bill 2016 4,5
Education and Training Reform Amendment (Miscellaneous) Bill 2016 5,6
Health Complaints Bill 2016 2,3
Infant Viability Bill 2015 6
Justice legislation (Evidence and Other Acts) Amendment Bill 2016 6
Local Government (Greater Geelong City Council) Act 2016 6
Racing and Other Acts Amendment (Greyhound Racing and Welfare Reform) Bill 2015 1,2
Road Legislation Amendment Bill 2015 14 of 2015, 3
Rooming House Operators Bill 2015 1,2
Serious Sex Offenders (Detention and Supervision) Amendment (Community Safety) Bill 2016 5,6
Upholding Australian Values (Protecting Our Flags) Bill 2016 3
Witness Protection Amendment Bill 2016 5,6
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Appendix 3
Ministerial Correspondence 2016

Table of correspondence between the Committee and Ministers or Members

during 2016

This Appendix lists the Bills where the Committee has written to the Minister or Member seeking

further advice, and the receipt of the response to that request.

Bill Title Minister/ Member Date of Alert Digest No.
Committee Issue raised /
Letter / Response
Minister’s Published
Response
Road Legislation Amendment Bill Roads and Road Safety 10.11.15 14 of 2015
2015 23.02.16 3of2016
Assisted Reproductive Treatment Health 08.12.15 16 of 2015
Amendment Bill 2015 05.02.16 1of2016
Bail Amendment Bill 2015 Attorney-General 08.12.15 16 of 2015
24.12.15 10f2016
Access to Medicinal Cannabis Bill Health 09.02.16 1 of 2016
2015 25.02.16 3of2016
Judicial Commission of Victoria Bill | Attorney-General 09.02.16 1 of 2016
2015 22.02.16 2 of 2016
Racing and Other Acts Amendment | Racing 09.02.16 1 of 2016
(Greyhound Racing and Welfare 22.02.16 2 of 2016
Reform) Bill 2015
Rooming House Operators Bill 2015 | Consumer Affairs, Gaming and 09.02.16 1 of 2016
Liquor Regulation 22.02.16 2 0f 2016
Health Complaints Bill 2016 Health 23.02.16 2 of 2016
25.02.16 3of2016
Corrections Amendment (No body, | Hon Edward O’'Donohue MP 08.03.16 3 of 2016
no parole) Bill 2016 16.03.16 4 of 2016
Sex Offenders Registration Police 08.03.16 3 of 2016
Amendment Bill 2016 18.03.16 4 0f 2016
Upholding Australian Values Mr Daniel Young MP 08.03.16 3 of 2016
(Protecting Our Flags) Bill 2015
Confiscation and Other Matters Attorney-General 22.03.16 4 of 2016
Amendment Bill 2016 06.04.16 50f2016
Education and Training Reform Education 12.04.16 5 of 2016
Amendment (Miscellaneous) Bill 02.05.16 6 of 2016
2016
Serious Sex Offenders (Detention Corrections 12.04.16 5 of 2016
and Supervision) Amendment 29.04.16 6 of 2016
(Community Safety) Bill 2016
Witness Protection Amendment Bill | Police 12.04.16 5 of 2016
2016 29.04.16 6 of 2016
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Bill Title Minister/ Member Date of Alert Digest No.

Committee Issue raised /
Letter / Response

Minister’s Published
Response

Infant Viability Bill 2015 Dr Rachel Carling-Jenkins MP 03.05.16 6 of 2016

Justice legislation (Evidence and Police 03.05.16 6 of 2016

Other Acts) Amendment Bill 2016

Local Government (Greater Attorney-General 03.05.16 6 of 2016

Geelong City Council) Act 2016

Victorian Funds Management Treasurer 03.05.16 6 of 2016

Corporation Amendment Bill 2016
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