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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (currently one penalty unit equals $140.84)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
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Aboriginal Lands Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

16 April 2013
17 April 2013
Legislative Assembly
Hon. Jeanette Powell MLA
Minister for Aboriginal Affairs

Purpose
The Bill amends the Aboriginal Lands Act 1970. It:‐


Makes further provision for the administration of the Framlington Aboriginal Trust and the Lake
Tyers Aboriginal Trust;



Broadens the functions of the Framlington Aboriginal Trust and the Lake Tyers Aboriginal Trust.

Amendment of Aboriginal Lands Act 1970 (the Act)


The Second Reading Speech extract:‐ ‘The Aboriginal Lands Act 1970 was introduced to enable
reserve land at Framlington and Lake Tyers to become the property of the Aboriginal Residents
living there at the time, and their descendants. It also provided for the governance of the Trusts
established by the Act. In its day, the Act was unique legislation and has been largely unchanged
in 43 years. This Bill will address several matters not dealt with in the original Act, particularly in
regard to action that may be taken in the event of a governance failure …The current Bill
proposes more comprehensive arrangements that will apply to both Trusts. … If a committee of
management fails to address a failure to comply with the Act, the Minister may require the
committee to take action to address the matter ... The existing legislation limits Trusts to leasing
out land in the reserve for a maximum period of 21 years …The Bill will allow leases longer than
21 years.’



The Bill allows a Trust to lease land for longer than 21 years. A lease of more than 21 years
requires 75 per cent of the Trust members attending a general meeting to vote in favour of the
lease. [6] Each Trust must provide half yearly financial reports and reports regarding the
economic and social wellbeing of the community of residents. The Explanatory memorandum
notes: ‘It may not include ‘personal information’ within the meaning of the Information Privacy
Act 2000.’ An auditor must be appointed. [12] It allows the Minister to appoint an administrator
to either Trust. The Administrator may be either a single person or a board of persons. [19] The
Administrator is entitled to receive fees determined by the Minister. [20] The Minister may
cancel the appointment of an Administrator and appoint another Administrator. [21] An
Administrator must establish an advisory committee of Trust members to apply to both
Trusts. [24]



A board of persons may be appointed to act as Administrator. Three persons are to have skills
and experience relevant to the functions of an Administrator. At least three persons are
appointed by the Minister after consulting with the residents of the Trust. [29] The Trust must
give the Minister a copy of interim financial reports and the audited balance‐sheets after it has
been tabled at the annual general meeting. [31]

1
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Charter report
The Aboriginal Lands Amendment Bill 2013 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities.
The Committee makes no further comment
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Bail Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

16 April 2013
17 April 2013
Legislative Assembly
Hon. Robert Clark MLA
Attorney‐General

Purpose
The Bill amends the Bail Act 1977. It: ‐


Lists key and commonly imposed bail conditions;



Makes it an offence to contravene specified bail conditions;



Requires further bail applications to be heard by the same magistrate or judge who heard the
previous application.

Amendments to the Bail Act 1977 (the Act)


The Bill inserts a list of conditions about the conduct of an accused that a bail decision maker
may impose. This includes reporting to a police station, residing at a particular address,
surrender of the accused’s passport, attendance and participation in a bail support service, that
the accused not drive a motor vehicle or carry passengers when driving a motor vehicle, any
other condition that the court considers appropriate to impose in relation to the conduct of the
accused etc. [4] Note the Explanatory memorandum:‐ ‘The list is non‐exhaustive so that a bail
decision maker has the flexibility within the framework of section 5 of the Bail Act 1977, to
impose conduct conditions that are appropriate to the circumstances of a particular case. The
conduct conditions listed in subsection (2A) are those that were identified during consultations as
being key or commonly imposed by bail decision makers.’



Where it is reasonably practicable to do so, a bail application is to be heard by a court
constituted by the same judge or magistrate who heard the previous application for bail. The
applicant must give three days written notice of a further application for bail or an application
for variation of the conditions of bail to the informant or Director of Public Prosecutions. [5‐7] It
is an offence for an accused on bail to contravene without reasonable excuse any conduct
condition imposed on him or her. The maximum penalty for the offence is a fine of 30 penalty
units or three months imprisonment. [8] Note the Second Reading Speech extract:‐ ‘When
children are prosecuted and found guilty of the new offences, they will be sentenced in
accordance with the principles in the Children, Youth and Families Act 2005. That Act includes a
range of specialised sentencing options for children and a presumption of concurrency of
sentences.’



It provides that the police may serve an infringement notice on a person where the police
member has reason to believe the person has committed an offence under the new offence. The
infringement penalty is 1 penalty unit. The same power is also given to authorised officers under
the Fisheries Act 1995 for contraventions which occurs while a person is on bail for an offence
against the Fisheries Act 1995 or an associated offence within the meaning of section 98 of that
Act. Note the Explanatory memorandum:‐ ‘This power is given to fisheries officers as they
already have the power to arrest such a person if they have reasonable grounds to believe the
person is likely to break, or they suspect the person is breaking or has broken a bail condition.’

3
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Charter report
The Bail Amendment Bill 2013 is compatible with the rights set out in the Charter of Human Rights
and Responsibilities.

Submission
The Committee received a submission from the Victorian Equal Opportunity and Human Rights
Commission.
The
submission
will
be
posted
on
the
Committee’s
website:
www.parliament.vic.gov.au/sarc.
The Committee makes no further comment
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Education and Training Reform Amendment (School
Attendance) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

16 April 2013
17 April 2013
Legislative Assembly
Hon. Martin Dixon MLA
Minister for Education

Purpose
The Bill amends the Education and Training Reform Act 2006 (the Act). It:‐


Provides a framework for the enforcement of compulsory enrolment and attendance at school
through the introduction of a penalty infringement regime;



Provides for the issuing of school enrolment notices and school attendance notices.

Amendments to the Act


It is an offence for a parent not to provide instruction to a child registered for home schooling
without reasonable excuse. The penalty of 1 penalty unit for each day on which the duty is not
complied with applies to the duty of a parent to provide instruction to a child registered for
home schooling. [5‐6] It removes ‘the child’s absence from Victoria’ as a reasonable excuse. [7]



It expands the power of the Minister to exempt a student from enrolment at school, attendance
at school or both enrolment and attendance at school. The Explanatory memorandum note:‐
‘The Minister currently has the power to exempt a student from attendance at school.’ It
authorises a school attendance officer to access, use or disclose information recorded in the
Student Register for the purposes of monitoring and ensuring student enrolment and
attendance. [10]



It also inserts new Division 3 which provides for the issuing of school enrolment notices and
school attendance notices. School attendance notices may be issued if a child at a registered
school is absent on at least 5 separate days in 12 months if no reasonable excuse has been given
and measures undertaken to improve the student’s attendance have been unsuccessful or are
considered to be inappropriate in the circumstances. A parent must respond to such a notice. It
is an offence to fail to comply with a school enrolment notice or a school attendance notice. The
maximum penalty is 5 penalty units. A penalty infringement notice may be issued. The
infringement penalty for an offence is 0∙5 penalty units. The Minister may issue Guidelines. [13]
A school attendance officer may bring proceedings for offences where a parent fails to comply
with a school enrolment notice or school attendance notice. [11]

Charter report
The Education and Training Reform Amendment (School Attendance) Bill 2013 is compatible with the
rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Fortification Removal Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

17 April 2013
18 April 2013
Legislative Assembly
Hon. Robert Clark MLA
Attorney‐General

Purpose
The purpose of the Bill is to provide for the Magistrates’ Court, on application by the Chief
Commissioner of Police, to require the removal or modification of fortifications on premises that are
connected to certain criminal offences.
Part 1


The Bill sets out the meaning of fortification. [4] Note the Second Reading Speech extract:‐
‘Fortifications on premises can be used to facilitate and protect criminal activity, preventing or
delaying lawful entry by police or other authorities while evidence is destroyed or concealed …
The Bill will specify a fortification to be a structure or device (including an electronic surveillance
device, such as closed‐circuit television equipment, a night vision camera or motion sensor) or a
combination of the two, that forms part of or is attached to premises, that has or could (or would
be considered by a reasonable person to be intended to) have the effect of preventing uninvited
entry, beyond what is reasonably necessary to provide security for the ordinary lawful use of that
kind of premises.’
Under the Bill, the Chief Commissioner will be empowered to make an application to the
Magistrates’ Court for a fortification removal order that will require the fortification to either be
modified or removed wholly. The Court will be able to make such an order against a fortification
if it is satisfied there are reasonable grounds to believe that the premises are being used, have
been used, or are likely to be used in connection with a specified offence.’

Part 2 – Fortification removal orders


Application may be made by the Chief Commissioner to the Magistrates’ Court for a fortification
removal order. An application must be in writing, state the grounds on which the order is sought
and specify the premises from or at which a fortification is sought to be removed or modified.
The application must be served. An owner or occupier may object to the application. [6‐9]



The Magistrates’ Court may order the removal or modification in place at the premises if
satisfied on reasonable grounds that the premises are being used or have been used or are likely
to be used in connection with the commission of a specified offence. [11] Specified offences as
per the definition in clause [3] mean indictable offences which are punishable by at least 10
years imprisonment, an offence specified in the Schedule or offences against various specified
provisions of the Crimes Act 1958. Compliance orders must be served on the owner and fixed to
the fortified premises. [17] Application may made to the Magistrates’ Court for an extension of a
compliance period. [19]

Part 3 – Inspections


6

Victoria Police may inspect and enter premises while a fortification removal order is in
effect. [25] The conduct of police inspections under clause 25 may be without warrant.
Inspections may take place on any day on which the fortification removal order is in effect, must
be announced and state the basis of the authority for entry and given anyone at the premises a
reasonable opportunity to permit entry to the premises. If permission is not given, reasonable
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force may be used to gain entry. (See Charter report) [35] The Chief Commissioner may apply
for an inspection order after a fortification removal order ceases to have effect. [26] An owner
or occupier may object to the application. [29]
Part 4 – Enforcement of fortification removal orders


The Bill specifies enforcement powers of Victoria Police where a fortification removal order is in
effect but the compliance period has ended and the fortification has not been removed. Police
may enter the fortified premises without warrant, remove or modify fortifications and do
anything reasonably necessary to modify fortifications. Entry by Victoria Police must be
announced, state the basis of the authority and give anyone at the premises an opportunity to
permit entry to the premises. Reasonable force may be used to gain entry if permission to enter
the premises is not given. [35‐37] A direction may be given to an obstructive person to leave
the fortified premises. Reasonable force may be used to remove a person who refuses to comply
with such directions. [38]

Part 5 – Offences


It creates a number of new criminal offences for seeking to defy or obstruct the lawful removal
of fortifications. The offences apply to obstructing the inspection of fortified premises,
obstructing the execution of a fortification removal order, failing to comply with a direction by
police to leave fortified premises, obstructing the removal of a person from premises and
interfering with affixed documents. Penalties, depending on the offence range from 60 penalty
units, or 6 months imprisonment or both to 240 penalty units or 2 years imprisonment or
both. [43‐7] The offence of constructing or installing a fortification on certain premises and
constructing or installing a fortification on a premises where a fortification removal order has
previously been made attracts a penalty of 240 penalty units or imprisonment for 2 years or
both or for a body corporate, 1200 penalty units. [48] (See Charter report)

Part 6 – General


The Chief Commissioner of Police may delegate his or her power or function to a member of
Victoria Police of or above the rank of Commander. The delegation must be by instrument. [51]
A standard regulation making power is set out. [53] The Schedule lists specific offences which
are included in the definition of ‘specified offence’ in clause [3].

Charter report
Privacy – Fortification removal order – Entry without warrant to inspect residence named in an
order
Summary: The effect of clause 25(a) is that any residence named in a fortification removal order can
be entered without warrant by any police officer at any time for at least 15 months after the order is
named. The Committee refers to Parliament for its consideration the question of whether or not
clause 25(a) is compatible with the Charter’s right against arbitrary interferences in a person’s
privacy or home.
The Committee notes that clause 15 provides that, if a magistrate makes a fortification removal
order, it remains in effect for 12 months (or longer, if extended by the magistrate) after the expiry of
the 3 month (or longer, if extended) compliance period, unless the Commissioner withdraws the
order. Clause 25(a) provides that, on any day the order is in place, a member of Victoria police may
enter and inspect premises specified in the order to determine whether the order has been complied
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with or another fortification has been constructed or installed on the premises.1 Clause 35 provides
that all such entries must be announced and explained and that force may only be used if the
occupier does not permit the police to enter after being given a reasonable opportunity.
The Committee observes that the effect of clause 25(a) is that any residence named in a
fortification removal order can be entered without warrant by any police officer at any time for at
least 15 months after the order is made.
The Statement of Compatibility remarks:
The right to privacy and home is relevant to these provisions of the bill, where fortification
removal orders are made in respect of residential premises. In my opinion, the powers of entry
and inspection conferred on Victoria Police do not infringe this right because any interference
will be lawful and will not be arbitrary. These powers are conferred for the limited purpose of
determining whether there has been compliance with a court order.
While at the premises, Victoria Police are only authorised to do things that are reasonably
necessary to determine compliance or the existence of further fortifications (cl 25(b) and cl
32(b)). Before entering, police must announce the fact and basis of their authorisation and
provide a reasonable opportunity for persons present to permit entry without the police needing
to use reasonable force (cl 35.)
The Committee notes that Queensland’s fortification removal legislation also empowers the police to
enter premises that are subject to a fortification removal order without a warrant.2 However, under
Queensland’s provisions:
•

the magistrate must fix the period when inspections can occur;3

•

the order given to the owner and occupier must state the length of that period;4

•

the magistrate may make ancillary orders on how the order may be enforced, e.g. placing
limits on the time of day when powers may be exercised;5

•

police are only permitted to enter premises without a warrant if they have reasonable
grounds to believe that entry is necessary to inspect whether the order has been complied
with or additional fortifications have been built;6

•

for residential premises, magistrates must consider the interests of residents when making
ancillary orders;7 and entry to residential parts of premises may only occur if police
reasonably believe that those parts contain fortifications and that entry to those parts is
necessary to make the inspection.8

By contrast, Victoria’s legislation does not expressly: permit a court to limit the inspection period or
how the powers are exercised; require that the order state how long it is in effect (and hence how
long inspections without warrant can occur);9 require that police believe that entry is reasonably

1

2
3
4
5
6
7
8
9

8

While clause 25(a) is expressed to be limited to ‘fortified premises’, clause 3 defines ‘fortified premises’ to mean ‘the
premises specified in a fortification removal order’ (i.e. there is no requirement that the fortifications remain in
place.)
Criminal Organisation Act 2009 (Qld), s. 44(2).
Criminal Organisation Act 2009 (Qld), s. 44(1)
Criminal Organisation Act 2009 (Qld), s. 46(1)(d).
Criminal Organisation Act 2009 (Qld), s. 45(1).
Criminal Organisation Act 2009 (Qld), ss. 44(3), 52(1).
Criminal Organisation Act 2009 (Qld), s. 45(2)(a).
Criminal Organisation Act 2009 (Qld), ss. 44(3), 52(2).
See clause 13(g)(i), only requiring that the order state that Victoria police may enter and inspect ‘in accordance with
Part 3... while the order is in effect’.

Alert Digest No. 6 of 2013

necessary to enforce the order or inspect fortifications;10 or make specific provision for residential
premises.
The Committee also notes that no other Australian legislation on fortification removal authorises
police to enter premises without a warrant, except to remove fortifications that were not removed
as required by the order.11
The Committee refers to Parliament for its consideration the question of whether or not clause
25(a), by automatically empowering police to enter any premises (including residential premises)
that are subject to a fortification removal order on any day for at least fifteen months to
determine whether the order has been complied with or additional fortifications have been built,
is compatible with the Charter’s right against arbitrary interferences in a person’s privacy or home.

Privacy – Offence to construct or install excessive security measures in premises connected with a
specified offence
Summary: The Committee refers to Parliament for its consideration the question of whether or not
clause 48, by criminalising any construction or installation of excessive security measures in premises
that the builder ought to know are connected to a specified offence, is compatible with the Charter’s
right against unlawful or arbitrary interferences in privacy.
The Committee notes that clause 48 makes it an offence to construct or install fortifications on
premises that the person knows or ought to know are likely to be used in connection with, or to
conceal evidence of or keep proceeds of, a specified offence. Clause 4 defines ‘fortifications’ as a
structure or device that is part of or attached to a premises, could prevent uninvited entry to
premises and ‘is beyond what is reasonably necessary to provide security for the ordinary lawful use
of that kind of premises’. The offence is punishable by up to 6 months imprisonment.
The Statement of Compatibility does not address the ban on constructing or installing fortifications in
clause 48. In relation to other provisions requiring the removal of fortifications, the Statement
remarks:
Requiring a person to remove or modify a fortification that forms part of or is attached to their
home might negatively affect the person’s privacy or home (although a removed or modified
fortification would have to be beyond what is reasonably necessary to provide security for the
lawful use of residential premises.)...
To the extent that the rights in charter act s. 13(a)... are relevant, in my view these rights are not
limited by the bill because:
any interference with privacy and home will be lawful and not arbitrary (and hence will not
limit the right in s. 13(a))...
A fortification removal order may only be imposed by order of the Magistrates Court, after
application by the chief commissioner....
The bill also contains safeguards which protect persons who may be affected by fortification
removal orders. These include.... the requirement that the chief commission must make
reasonable efforts to serve the owner of relevant premises... with notice of the application [and]

10
11

See clause 25(b), which limits the police to reasonably necessary actions ‘while at the premises’.
See Law Enforcement (Powers and Responsibilities) Act 2002 (NSW), Part 16A; Serious Crime Control Act 2009 (NT),
Part 6; Summary Offence Act 1953 (SA), Part 16; Police Offences Act 1935 (Tas), Part II, Division III; Corruption and
Crime Commission Act 2003 (WA), Part 4, Division 6. Clause 37 empowers Victorian police to enter a premises without
a warrant to remove fortifications.
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there is period for voluntary compliance with the order of at least three months before any
enforcement action can be taken...
The Committee observes that these safeguards do not apply to clause 48, which criminalises the
building of fortifications whether or not a fortification removal order has been made12 and exposes
the builder to a penalty for building fortifications that were voluntarily removed at the police’s
request.
While the Committee considers that banning the building of fortifications at a premises for the
purpose of preventing the police from investigating crimes connected to that premises is compatible
with the Charter’s privacy right,13 it notes that clause 48 applies even if the builder:
•

believed the measures were necessary for ordinary lawful use of a residential premises. (It
is enough if a court holds that they went beyond what was reasonably necessary for that
purpose.14); or

•

was unaware of the premises’ link to a specified offence. (It is enough that the builder
ought to know of that link.15)

The Committee observes that there is no similar offence in any other Australian legislation
concerning fortifications.16
The Committee will write to the Attorney‐General seeking further information about the
compatibility of clause 48 with the Charter’s privacy right. Pending the Attorney‐General’s
response, the Committee draws attention to clause 48.
The Committee makes no further comment

12
13

14
15
16

10

Clause 49 provides for an aggravated form of the offence where a fortification removal order has been made.
Charter s. 13(a) provides: ‘A person has the right... not to have his or her privacy, family, home or correspondence
unlawfully or arbitrarily interfered with’.
See clause 4(1)(c).
See clause 48.
See Law Enforcement (Powers and Responsibilities) Act 2002 (NSW), Part 16A; Serious Crime Control Act 2009 (NT),
Part 6; Criminal Organisation Act 2009 (Qld), Part 5; Summary Offence Act 1953 (SA), Part 16; Police Offences Act 1935
(Tas), Part II, Division III; Corruption and Crime Commission Act 2003 (WA), Part 4, Division 6.
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Heavy Vehicle National Law Application Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

17 April 2013
18 April 2013
Legislative Assembly
Hon. Terry Mulder MLA
Minister for Roads

Purpose
The purpose of the Bill is to provide for the application of the Heavy Vehicle National Law which has
been enacted by the Queensland Parliament.
The Second Reading Speech notes:‐ ‘This Bill allows for the application of the Heavy Vehicle National
Law which has been enacted by Queensland Parliament in Victoria. In doing so it gives effect in
Victoria to the National Heavy Vehicle Regulator … The Heavy Vehicle National Law reflects the 2011
Council of Australian Governments agreement to establish a national system of regulation consisting
of a uniform national law administered by a single national regulator, based in Queensland, for all
heavy vehicles over 4.5 tonnes. The Heavy Vehicle National Law received Royal Assent in Queensland
on 26 February 2013 … The Bill applies the Heavy Vehicle National Law in Victoria. The Heavy Vehicle
National Law creates a uniform regulatory framework that:


Establishes the National Heavy Vehicle Regulator;



Provides for the national registration of heavy vehicles;



Imposes duties and obligations on operators, drivers and other persons whose activities
may influence whether the vehicles or drivers comply with these requirements; and



Includes measures to allow improved access to roads in certain circumstances …

Victoria will adopt the Heavy Vehicle National Law with only minor variations to provide for fatigue
exemptions for emergency and rail replacement buses, thus protecting the status quo in Victoria, and
to address issues of justice, fairness and equity in the areas of seizure and forfeiture and challenging
an evidentiary certificate. These minor variations will not undermine the intent of the Heavy Vehicle
National Law and Victoria will continue to work at the national level to resolve these minor variations
… Victoria will continue to be responsible for the management of its road network.’
The Bill is comprised of three separate volumes of legislation.
Volume 1 – Parts 1‐7 (pages 1 to 53)


Part 1 contains preliminary provisions. Clause [2] is the commencement provision. It does not
have a default commencement date. The Explanatory memorandum note:‐ ‘The Bill will come
into operation on a day or days to be proclaimed. It does not identify a default commencement
date as the commencement of the Heavy Vehicle National Law is to be co‐ordinated nationally.
As a national scheme, the Heavy Vehicle National Law relies on each jurisdiction passing its
application laws before the agreed commencement date. To allow for any contingencies that
may occur in other jurisdictions passing their application laws, no default commencement date is
set.’



Part 2 sets out the application and jurisdiction of heavy vehicle national law. Provision is made
for the scrutiny of national regulations by SARC. If a national regulation is disallowed under the
Subordinate Legislation Act 1994, the disallowance does not take effect unless a majority of
participating jurisdictions have disallowed the national regulation. [6] It also sets out the
application of Heavy Vehicle National Law in Victoria. The Explanatory memorandum note:‐
‘Note that national regulations made under section 730 of the Heavy Vehicle National Law apply
11
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as a law of Victoria. The national regulations are made by the Queensland Governor acting with
the advice of the Executive Council of Queensland and on the unanimous recommendation of the
responsible Ministers and will apply as a law of Victoria by virtue of the application of the Heavy
Vehicle National Law in clause 4’.


Part 3 sets out the meaning of various terms for Heavy Vehicle National Law (Victoria). A
member of the police force as authorised by the Chief Commissioner of Police is an authorised
officer for the purposes of the Heavy Vehicle National Law (Victoria). Authorised officers have
the power to serve infringement notices under the Infringements Act 2006. Section 591 provides
for the serving of infringement notices in the Heavy Vehicle National Law (Victoria). [12‐3] An
infringement penalty is defined as 10% of the maximum penalty for the offence. [25] In Victoria
VCAT is the ‘relevant tribunal or court’. The ‘road authority’ is VicRoads. [17]



Part 4 governs offences and legal proceedings. It contains a ‘no double jeopardy’ provision
which means that a person is not liable for the same conduct under the Victorian law and a
corresponding law of a different jurisdiction. A person charged with an offence does not have
the benefit of the mistake of fact defence for the offence.[30]



Part 5 governs the registration of heavy vehicles. It provides for the continuation of the state
based registration of heavy vehicles until Chapter 2 of the Heavy Vehicle National Law is
proclaimed. The Explanatory memorandum note:‐ ‘Chapter 2 contains the national registration
provisions, and it has been agreed by the Standing Council on Transport and Infrastructure that
the national registration provisions are not ready for operation yet. As a result, state based
registration of heavy vehicles will continue.’ VicRoads may register a heavy vehicle under the
Road Safety Act 1986 if the Regulator has granted a vehicle standards exemption (notice) for the
category of heavy vehicle or granted a vehicle standards exemption (permit) to the person who
applies to be a registered operator under the Heavy Vehicle National (Law) Victoria. [49]
VicRoads may cancel the registration of a heavy vehicle if the Regulator has cancelled or
suspended a vehicle standards exemption (notice) for the category of heavy vehicle or granted a
vehicle standards exemption (permit) to the person when they applied to be a registered
operator under the Heavy Vehicle National Law (Victoria). [50]



Part 6 contains general provisions. It contains a general regulation making power. Regulations
may also be made prescribing offences for the purposes of section 591 (the service of
infringement notices) of the Heavy Vehicle National Law (Victoria). [54] The Explanatory
memorandum note:‐ ‘Regulations may also be made about any transitional nature, including
matters of an application and savings nature, arising as a result of the enactment of the Heavy
Vehicle National Law (Victoria). This may have a retrospective effect to a day on or after the day
of the commencement of clause 4. The ability to make retrospective regulations will be repealed
on the first anniversary of the commencement of clause 53.’ It provides for the repeal of Part 5
(the State‐based registration of heavy vehicles). This will be proclaimed at a later date once the
national registration scheme is ready to commence. [53]



Part 7 contains consequential amendments. A Schedule also containing consequential
amendments in incorporated. The Schedule contains amendments which update references,
consequential changes for national registration and make provision for the ongoing fatigue
management provisions for light buses . Provision is made for the automatic repeal of Part 7 and
the Schedule on the first anniversary of the proclamation of clause. [53, 61]

Volume 2 – Explanatory notes (pages 54 to 468)


12

Volume 2 is an extremely comprehensive set of explanatory notes. The explanatory notes
provide additional material to the substantive provisions of the Heavy Vehicle National Law. The
substantive provisions are contained in Volume 3.
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Volume 3 –Annexure 2 – Heavy Vehicle National Law (pages 459 to 1275)
The annexure sets out the Heavy Vehicle National Law.
Chapter 1 – Preliminary


Chapter 1 contains preliminary provisions. The objects of the law are to promote public safety;
manage the impact of heavy vehicles on the environment; road infrastructure and public
amenity; promote industry productivity and efficiency in the road transport of goods and
passengers by heavy vehicles; encourage and promote productive, efficient, innovative and safe
business practices. [3] It contains definitions and sets out the operation of the law. [5, 16]
Application may be made to the Regulator for a PBS design approval for the design of a type of a
heavy vehicle. [23]

Chapter 2‐ Registration


Chapter 2 establishes a scheme for the national registration of heavy vehicles of specified
standards. It includes a general regulation making power. Regulations may prescribe procedures
for the registration of heavy vehicles. [26, 28] Heavy vehicles must be registered. The maximum
penalty which may be imposed for a failure to comply is $10,000. [30] The Regulator may by
Commonwealth Gazette notice exempt a category of heavy vehicles from the requirement to be
registered for a period of not more than a year. [40] National regulations may provide for the
exemption of heavy vehicles from the requirement to be registered and the imposition of any
conditions to which a registration exemption is subject. [47] The Regulator must keep a vehicle
register. [48]

Chapter 3 – Vehicle operations – standards and safety


The purpose of Chapter 3 is to ensure heavy vehicles used on roads are of a standard and in a
condition that prevents or minimises safety risks. National regulations may be made with
prescribe vehicle standards with which heavy vehicles must comply to use roads. [59] The
Regulator may grant a vehicle standards exemption (permit) if satisfied of various matters. [70]
Part 3.4 sets out various offences and the associated penalties in respect of safety
requirements. [89‐93]

Chapter 4 – Vehicle operations – mass, dimension and loading


The purpose of Chapter 4 is to improve public safety by decreasing risks to public safety caused
by excessively loaded or excessively large heavy vehicles. This is done by imposing mass limits
for heavy vehicles, restrictions about the size of heavy vehicles, requirements about securing
loads on heavy vehicles and restricting access to roads by heavy vehicles of a particular
mass. [94] It sets out dimension requirements and what is minor risk breach, a substantial risk
breach and a severe risk breach. [104‐106] Loading requirements are established. [110] Part 4.9
sets out various offences in relation to towing restrictions, false and misleading documentation,
the use of coupling trailers etc. It also sets out duties of operators etc. [191]

Chapter 5 – Vehicle operations – speeding


The purpose of Chapter 5 is to improve public safety and compliance with Australian road laws
by imposing responsibility for speeding by heavy vehicles on person whose business activities
influence the conduct of the drivers of heavy vehicles. It requires person who are most directly
responsible for the use of a heavy vehicle to take reasonable steps to ensure their activities do
not cause the vehicle’s driver to exceed speed limits(eg: reviewing driving, work and record
trips, regular consultation with other parties in the chain of responsibility‐ unions and industry
association to address compliance issues, a program to report and monitor incidents of speeding
and related risks and hazards). It requires anyone who schedules the activities of a heavy
vehicle, or its driver to take reasonable steps to ensure the schedule for the vehicle’s driver does
13
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not cause the driver to exceed speed limits. It also requires loading managers to take reasonable
steps to ensure that arrangements for loading goods onto and unloading goods from a heavy
vehicle do not cause the vehicle’s driver to exceed speed limits.


Part 5.3 implements extended liability provisions for speeding offences on employers of the
driver, a prime contractor of the driver and an operator of the vehicle if the driver is making a
journey for the operator. The maximum penalty is $10,000. A person charged has the benefit of
the reasonable steps defence. [219]

Chapter 6 – Vehicle operations – driver fatigue


The purpose of Chapter 6 is to provide for the safe management of the fatigue of drivers of
fatigue‐regulated heavy vehicles while they are driving on a road. This is done by imposing
duties on drivers of fatigue‐regulated heavy vehicles, imposing general duties directed at
preventing persons driving fatigue‐regulated heavy vehicles on a road, imposing duties directed
at helping drivers of fatigue‐regulated heavy vehicles to comply with the Chapter, providing for
the maximum work requirements and minimum rest requirements and providing for the
recording of work times and rest times. National regulations may prescribe the maximum work
times and minimum rest times (the standard hours) applying for a driver of a fatigue‐regulated
heavy vehicle. [249] National regulations may provide for information that is to be recorded in a
driver’s work diary. [295]



It provides for the use of electronic work diaries. [314] Record keeping requirements are
imposed on the record keeper of the driver of a fatigue‐regulated heavy vehicle. [341]
Applications for electronic recording systems must be made to the Regulator. [343] The
Regulator has the power to exempt record keepers from fatigue record keeping requirements by
way of permit if satisfied of various conditions. [384] National regulations may provide for the
exemption of record keepers for drivers of fatigue regulated heavy vehicles from various
requirements to comply. [394]

Chapter 7 – Intelligent Access program


The purpose of the Chapter is to ensure the integrity of systems used for compliance with
intelligent access conditions and to provide for appropriate collection, keeping and handling of
intelligent access information. An ‘approved intelligent transport system’ as defined in
clause [403] means an intelligent transport system approved by Transport Certification Australia
Limited (TCA) for the purposes of the Intelligent Access Program, for use by an intelligent access
service provider to monitor the relevant monitoring matters for an intelligent access vehicle.
Note the Explanatory memorandum:‐ ‘Section 400 describes the main purpose of Chapter 7 as
being to ensure the integrity of systems used for compliance with intelligent access conditions
and to provide for appropriate collection, keeping and handling of intelligent access information
… Intelligent access describes a concept by which electronic or technological means are used to
monitor whether vehicles or drivers are complying with conditions affecting their use of roads.
The concept offers advantages to both participating road users and enforcement personnel
because of the streamlined alternative it presents to convention enforcement. This Chapter
provides for the monitoring of intelligent access vehicles (as defined in section 4030 and the
means of ensuring that the systems needed to effect the monitoring are accurate and secure.
Section 401 introduces the concept of the ‘Intelligent Access Program’ and explains its purpose.
The term has historically been applied to the regulatory activities incorporated in Chapter 7 and
is well understood by users in the industry and government. The retention of this concept allows
for the clearer differentiation between regulatory telematics required as condition of access and
non‐regulatory systems used for other purposes …

14
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Intelligent access conditions require monitoring of such matters as the areas or roads on which a
vehicle travels, the mass of the vehicle when so travelling, the time of travel or the speed at
which the vehicle is travelling. The monitoring is undertaken by an intelligent access service
provider (as defined in section 403) by means of an intelligent transport system. The term
‘intelligent transport system’ is defined in section 5. It relates to a system using electronic or
other technology, which may be installed on a vehicle, road or other place to monitor, generate,
record, store, display, analyse, transmit or report information about heavy vehicles, drivers,
operators or others involved in road transport using a heavy vehicle.’
Chapter 8 – Accreditation


Chapter 8 sets out those matters relating to accreditation of operators of heavy vehicles.
Application may be made to the Regulator for heavy vehicle accreditation. The Regulator may
grant accreditation to an operator of a heavy vehicle for a period of not more than 3 years. [458,
459] The Regulator may make enquiries of the police commissioner for a prescribed criminal
history within 5 years immediately before the application. [460] A driver of a heavy vehicle must
keep in his or her possession a copy of the accreditation certificate. [468] Application may be
made to the Regulator for amendment of or cancellation of heavy vehicle accreditation. [472]

Chapter 9 – Enforcement


Chapter 9 sets out the functions and powers of authorised officers to monitor, investigate and
enforce compliance with the law. Authorised officers may be appointed by instrument by the
Regulator from specified classes of persons if the Regulator is satisfied the person qualified for
appointment has the necessary expertise or experience. [481] Authorised officers must carry
identity cards. [487] It sets out the powers of entry and search by authorised officers. [495‐500]
It provides for the application for and issue of warrants from the authorised warrant
official. [506] The powers for authorised officers to enter and inspect heavy vehicles for
monitoring purposes are set out. [520] Seized or forfeited property becomes the property of the
Regulator. [563] Information gathering powers of authorised officers are set out in Division 4.
Improvement notices may be issued by authorised officers. [571] Chapter 9 also contains
miscellaneous provisions. It is an offence for a person to obstruct an authorised officer. The
maximum penalty is $10,000. [584]

Chapter 10 – Sanctions and provisions about liability for offences


Chapter 10 sets out general provisions relating to sanctions and the liability of offences. It
establishes a general power for an authorised officer to issue infringement notices for
prescribed offences. [591] It sets out the matters a court must consider when imposing
sanctions for non‐compliance with mass dimension or loading requirements. [594] It sets out
the court’s power to cancel or suspend vehicle registration. [598] It sets out matters relating to
the use of the ‘reasonable steps’ defence. [618‐623] National regulations may be made with
respect to section 623 and when particular persons are to be regarded as having taken all
reasonable steps. [624] The liability of executive officers of corporations is set out. [636]

Chapter 11 – Reviews and appeals


Chapter 11 covers matters relating to reviews and appeals. It provides definitions for terms
including public safety ground, relevant appeal body, relevant jurisdiction, reviewable decision,
review application, review decision and reviewer. It outlines processes relating to a dissatisfied
person’s application for internal review. Reviews of decisions of the Regulator or an authorised
officer may be made to the relevant appeal body. [647] It outlines the powers of the appeal
body including that the appeal may be by way of rehearing. [649]
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Chapter 12 – Administration


Chapter 12 provides general directions in relation to the administration of the Bill. Responsible
Ministers may as a group give directions to the Regulator about the policies to be applied by the
Regulator. [651] A responsible Minister may refer matters to the Regulator for action or
information. [652] Part 12.2 establishes the National Heavy Vehicle Regulator. [656] It sets out
the general powers of the Regulator. [658] It establishes the governing board for the
Regulator. [662] The appointment of the board members is by the Queensland Minister on the
unanimous recommendation of all the responsible Ministers. [663] It sets out standard
procedural provisions for the conduct of meetings etc. [672] It establishes the National Heavy
Vehicle Regulator Fund to be administered by the Regulator. [687] Annual reports must be
tabled. [693]

Chapter 13 – General


Chapter 13 contains miscellaneous general provisions necessary for the operation of the Bill. The
Regulator may make guidelines for industry codes of practice. [705] Division 2 contains general
evidentiary provisions. [708‐729] National regulations may be made. The maximum penalty
which may be imposed under regulations is $4000 for an individual and $20,000 for a
corporation. [730‐734] The regulations may prescribe fees payable for applications or for the
issue of a work diary. [740]

Chapter 14 – Savings and transitional provisions


Chapter 14 contains savings and transitional provisions. Schedule 1 contains miscellaneous
interpretation provisions. This provides consistency in interpretation across jurisdictions.
Schedule 2 sets out the types of conditions the Regulator may consider appropriate to impose
under a mass or dimension exemption (notice) or a mass or dimension (permit) or a class 2
heavy vehicle authorisation (permit). Schedule 3 sets out the decisions that are reviewable
decisions for the purposes of Chapter 11. Part 1 identifies the reviewable decisions of the
Regulator. Part 2 identifies the reviewable decisions of an authorised officer. Part 3 identifies
the reviewable decisions of a relevant road manager. Schedule 4 outlines the provisions
specified for the liability of executive officers for offences by corporations (section 636).
Appendix 1 sets out the various penalties for offences against the Heavy Vehicle National Law.
Appendix 2 sets out the offences prescribed for the purposes of section 636 (executive officer
liability).

Charter report
Statement of compatibility – National law – Practice Note No. 3
Summary: The Committee will write to the Minister seeking further information as to whether, and
to what extent, the Charter’s operative provisions will apply under the Heavy Vehicle National Law.
The Committee notes that clause 4 applies the Schedule of the Heavy Vehicle National Law Act 2012
(Qld), as in force from time to time, as a law of Victoria as if it were an Act passed by the Parliament
of Victoria. Section 656 of the Heavy Vehicle National Law establishes the Heavy Vehicle National
Regulator as ‘one single national entity’ with functions and powers conferred on it by that Law as
applied by clause 4. Section 734 of the Heavy Vehicle National Law empowers the Governor of
Queensland, acting with advice from the Executive Council of Queensland and on a unanimous
recommendation of the Responsible Ministers, to make national regulations under that Law.
The Committee observes that the effect of clause 4 is that subsequent amendments to the Heavy
Vehicle National Law made by the Parliament of Queensland and actions by the Heavy Vehicle
National Regulator under that law will have legal effect in Victoria without further involvement by
16
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the Parliament of Victoria. However, clause 6 of the Bill and s. 734 of the Heavy Vehicle National Law
provide for scrutiny of national regulations by the Parliament of Victoria, including this Committee.
The Committee recalls its Practice Note No. 3:
The Victorian Parliament often considers Bills that apply non‐Victorian laws or refer powers to
non‐Victorian bodies. Such Bills raise a number of concerns for scrutiny, including that the non‐
Victorian laws or powers may not be subject to the protections in the Charter. While the passage
of national co‐operative laws is a matter for Parliament, the Committee considers that the
explanatory material to Bills creating or enhancing such schemes should fully explain their
human rights impact.
The Committee would prefer that the explanation have two components: First, the Statement of
Compatibility may assess the human rights compatibility of all existing non‐Victorian laws that
are to be applied in Victoria. Second, the explanatory material may set out whether, and to what
extent, the Charter’s operative provisions (including its provisions for scrutiny, interpretation,
declarations of inconsistent interpretation and obligations of public authorities) will apply under
the national cooperative scheme.
The Committee notes that the Victorian Government, in its submission to the National Transport
Commission on the draft of the Heavy Vehicle National Law, remarked:17
In finalising the Heavy Vehicle National Law, the National Transport Commission will need to
provide Victoria with a Statement of Compatibility with the Victorian Charter of Human Rights
and Responsibilities.
The Committee observes that the Charter may permit a federal body to prepare a Statement of
Compatibility for a Victorian Bill at the request of the member who is to introduce the Bill into the
Victorian Parliament,18 but that the statement must (as the statement for this Bill does) state the
‘opinion’ of that member as to its compatibility with human rights.19
The Committee notes that, while the Statement of Compatibility contains an assessment of the
compatibility of the Heavy Vehicle National Law with human rights, it does not set out whether and
to what extent the Charter’s operative provisions will apply under the Heavy Vehicle National Law.
The Committee will write to the Minister seeking further information as to whether, and to what
extent, the Charter’s operative provisions (including its provisions for scrutiny, interpretation,
declarations of inconsistent interpretation and obligations of public authorities) will apply under
the Heavy Vehicle National Law. Pending the Minister’s response, the Committee draws attention
to clause 4.

17

18

19

Minister for Roads, ‘Victorian Government Submission on the Draft Heavy Vehicle National Law and Regulatory
Impact
Statement’,
May
2011,
available
at
<http://www.ntc.gov.au/rfcDocuments/Victorian%20Government2011102412163877.pdf>, p. 2. See also the
discussion of national laws by the federal human rights committee, which ‘urges the [federal] government to ensure
that human rights compatibility is an integral and explicit part of the development of all national cooperative schemes
and their implementation’: Parliamentary Joint Committee on Human Rights, Third Report of 2013, Parliament of
Australia, 2013, [1.131].
Charter s. 28(1) provides: ‘A member of Parliament who proposes to introduce a Bill into a House of Parliament must
cause a statement of compatibility to be prepared in respect of that Bill.’
Charter s. 28(3)(a) provides that ‘A statement of compatibility must state… whether, in the member's opinion, the Bill
is compatible with human rights and, if so, how it is compatible’.
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Presumption of innocence – Reverse onus of proof – Sudden or extraordinary emergency
Summary: The effect of s. 630 of the Heavy Vehicle National Law is that someone who claims that his
or her otherwise criminal conduct was due to a sudden or extraordinary emergency will be found
guilty unless he or she can prove that claim on the balance of probabilities. The Committee will write
to the Minister seeking further information.
The Committee notes the s. 630 of the Heavy Vehicle National Law provides:
In a proceeding for an offence against this Law, it is a defence for the person charged to prove
that the conduct constituting the offence occurred in response to circumstances of sudden or
extraordinary emergency.
The Committee observes that the effect of s. 630 is that someone who claims that his or her
otherwise criminal conduct was due to a sudden or extraordinary emergency will be found guilty
unless he or she can prove that claim on the balance of probabilities. The Committee considers that
s. 630 may engage the Charter’s right to be presumed innocent until proved guilty according to law.20
The Statement of Compatibility does not discuss s. 630. The Committee notes that Victoria’s existing
legislation on heavy vehicles (and the model law on which it was based) provides the same defence
but does not impose any burden of proof on people charged with an offence.21 Instead, once the
accused has presented or pointed to evidence that raises a reasonable possibility that his or her
conduct was due to a sudden or extraordinary emergency, he or she must be acquitted unless the
prosecution proves beyond reasonable doubt that his or her conduct was not due to such an
emergency. The existing approach is consistent with the usual approach to defences of emergency or
necessity in Australian criminal law.22
The Committee will write to the Minister seeking further information as to the compatibility of
s. 630 of the Heavy Vehicle National Law with the Charter’s right to be presumed innocent until
proved guilty according to law. Pending the Minister’s response, the Committee draws attention to
s. 630.
The Committee makes no further comment

20
21

22

18

Charter s. 25(1).
Road Safety Act 1986, s. 215; Road Transport Law (Compliance and Enforcement) Bill – Model Provisions, Approved
by
the
Australian
Transport
Council,
3
November
2003,
available
at
<http://www.ntc.gov.au/DocView.aspx?documentid=00937>, clause 154.
E.g. Crimes Act 1958, s. 9AI; Criminal Code (Cth), s. 10.3.
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Justice Legislation Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

16 April 2013
17 April 2013
Legislative Assembly
Hon. Robert Clark MLA
Attorney‐General

Purpose
The Bill generally makes a number of amendments to the Administration and Probate Act 1958, the
Crown Land (Reserves) Act 1978, the Electoral Act 2002, the Magistrates’ Court Act 1989, the
Sentencing Act 1991, the Coroners Act 2008 and the Victorian Institute of Forensic Medicine Act 1985.
Amendments to the Administration and Probate Act 1958, the Crown Land (Reserves) Act 1978, the
Electoral Act 2002, Magistrates’ Court Act 1989, the Coroners Act 2008 and The Victorian Institute
of Forensic Medicine Act 1985


It amends the Administration and Probate Act 1958. It simplifies the process for applying to the
Supreme Court for a re‐seal of a foreign grant of probate or letters of administration by allowing
advertisements of applications for re‐sealing of grants to be made online on the Supreme Court
website. [3] It amends the Crown Land (Reserves) Act 1978. It clarifies that trustees and
managers of reserved Crown land may take part in any agreement on the line of fencing where a
waterway forms the boundary between adjoining lands. It clarifies that managers of reserved
Crown land, such as councils are not liable to contribute to fencing costs under the Fences Act
1968. [4]



It amends the Electoral Act 2002 to enable the Victorian Electoral Commission (VEC) to use
information it receives from the Australian Electoral Commission (AEC) directly to enrol
Victorian electors. [5] It amends the Magistrates’ Court Act 1989 to make further provision for
flexible arrangements for the appointment of an Acting Chief Magistrate by the Governor in
Council when the Chief Magistrate is absent on leave or temporarily unable to perform the
required duties. [6]



It also amends the Coroners Act 2008 and The Victorian Institute of Forensic Medicine Act 1985.
The amendments to these Acts enable a more effective integration of their respective roles so
that reportable deaths may be reported to the coroner or alternately to the Victorian Institute
of Forensic Medicine (VIFM). The VIFM has the power to receive various reports of deaths and
investigations on behalf of the coroner. VIFM may also assist and guide a person who must
report a death in establishing whether a death, is, in fact a reportable or reviewable death. It
specifies additional functions which will allow the VIFM to assist the coroner in the initial
investigation of deaths and in the necessary communication between the Court and the senior
next of kin of the deceased during that initial investigation. [10‐21]

Amendments to the Sentencing Act 1991
Section 17(a)(i) – rights or freedoms – retrospectivity


It amends the Sentencing Act 1991. It amends the definition of fine so that a fine does not
include money payable by an offender under an order of a court to an organisation that
provides a charitable or community service or to the court for payment to such an organisation.
Note the Second Reading Speech extract:‐ ‘It has long been the practice of the Magistrates’
Court where a case is being adjourned upon the offender giving an undertaking to require as one
of the conditions of the undertaking that the offender pay a sum of money directly to a
charitable or community service or to the Court Fund for payment to a charitable or community
19
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service. These donations have supported the work of the Salvation Army, the St Vincent de Paul
Society and the Melbourne City Mission, among many others.
Recently the Supreme Court in Brittain v Mansour [2013] VSC 50 on 19 February 2013 held that
courts do not have the power to require such payments be made. The Supreme Court held that
such payments made under an order of the court must be characterised as fines under the
Sentencing Act 1991 and so cannot be directed to particular charities or to the Court Fund…The
Bill amends the definition of fine in section 3 of the Sentencing Act to expressly include such
payments. This makes clear that court ordered donations as a condition of adjourned
undertakings are not to be characterised as a monetary penalty.’


It also amends the Sentencing Act 1991 to retrospectively validate adjournment orders made by
the courts requiring an offender to give an undertaking to make a payment to an organisation
that provides a charitable or community service or to the court for payment to such an
organisation. It covers adjournment orders made between the commencement of the provisions
enabling conditions to be attached to an undertaking and the date the Bill commences. [10]
Note the Second Reading Speech extract:‐ ‘To ensure legal certainty and avoid any disruption to
the criminal justice system (or to the operations of organisations that have received payments)
the Bill validates and preserves existing and previous court orders requiring donations to
organisations or the court and any consequences flowing from those orders. The validation will
be limited to sentencing orders with donation requirements made since the commencement of
the Sentencing Act.
The sentencing orders covered are adjourned undertakings and the abolished Community‐based
Orders. Any directions, orders and processes associated with the making of such orders are
validated and preserved by the Bill. Importantly, the Bill will not affect the right to appeal those
orders or any subsequent direction, process or order, on any other grounds. For the avoidance of
doubt, the Bill will provide that the amendments are not intended to apply to the Brittain case.’

The Committee notes the retrospective operation of clause 10 may engage its terms of reference
under section 17(a)(i) of the Parliamentary Committees Act 2003 and the Second Reading Speech.
The Committee draws the provision to the attention of the Parliament.

Charter report
The Justice Legislation Amendment Bill 2013 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities.
The Committee makes no further comment
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Residential Tenancies
Standards) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Private Members Bill

Amendment

(Rooming

House

17 April 2013
17 April 2013
Legislative Council
Mr Brian Tee MLC

Purpose
The Bill amends the Residential Tenancies Act 1997 (the Act). Its purpose is to ensure that rooming
house owners cannot opt out of the rooming house standards.
Amendment to the Act


It amends section 94(1A) to ensure that rooming house owners are subject to the standards
established by regulations and the obligation of the rooming house owner to comply with those
standards. Note the Statement of Compatibility:‐ ‘This Bill is a simple amendment to close a
loophole in regulations around rooming houses in Victoria. The regulations enacted by the
Minister and due to come into effect on 31 March may not be able to be effectively enforced due
to rooming house owners exploiting the provision of s 191A of the Residential Tenancies Act
1997 (the Act). The amendment seeks to make clear that rooming house owners and residents
who enter into tenancy agreements are still bound by the regulations made pursuant to s 142 of
the Act’.

Charter report
The Residential Tenancies Amendment (Rooming House Standards) Bill 2013 is compatible with the
rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Sentencing
Amendment
(Abolition
Sentences and Other Matters) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

of

Suspended

16 April 2013
17 April 2013
Legislative Assembly
Hon. Robert Clark MLA
Attorney‐General

Purpose
The Bill introduces further reforms in relation to sentencing in Victoria. It also amends the
Infringements Act 2006, the Surveillance Devices Act 1999 and the Sentencing Amendment
(Community Correction Reform) Act 2011. In particular the Bill:‐


Makes further provision for the abolition of suspended sentences for all remaining offences (in
stages);



Gives the Supreme Court and the County Court the power to order electronic monitoring of a
curfew condition;



Makes further reforms in relation to community correction orders;



Includes new sentencing powers in relation to unpaid court fines.

Part 2 – Staged abolition of suspended sentences – Amendment of the Sentencing Act 1991


Division 2 of Part 2 of the Bill abolishes suspended sentences in the higher courts by expressly
providing that the Supreme Court and the County Court must not make a suspended sentence
for any offence. Division 2 of Part 2 commences on 1 December 2013 unless proclaimed
earlier. [6‐7] Division 3 of Part 2 further abolishes suspended sentences in all courts including
the Magistrates’ Court. Division 3 of Part commences on 1 September 2014 unless proclaimed
earlier. [8‐11] Transitional provisions preserve the law applying to suspended sentences made
before the commencement of each stage in the abolition. [21‐2] The Second Reading Speech
note:‐ ‘This Bill now provides for the complete abolition of all remaining suspended sentences, in
two stages. In the first stage, suspended sentences will be abolished in the higher courts for all
remaining offences. In the second stage, suspended sentences for all offences will be abolished in
the Magistrates’ Court.
Suspended sentences will cease to be available for offences committed after the commencement
of the relevant stage. The existing law will continue to apply to previously committed offences
and to previously imposed suspended sentences. The Bill also makes it clear that suspended
sentences are not available for a significant offence commenced in the Supreme or County Court
and then transferred to the Magistrates’ Court under section 168 of the Criminal Procedure Act
2009.’

Part 3 – Electronic monitoring
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It empowers the Supreme Court or the County Court to attach a requirement to a monitored
condition that an offender is to be electronically monitored. Only a monitored condition under a
community correction order (CCO) can be subject to an electronic monitoring requirement. The
relevant Court must have regard to the pre‐sentence report. The Court must be satisfied that
the offender is a suitable person; it is appropriate in all the circumstances and there are
appropriate resources to enable the offender to electronically monitored. It is an offence for a
person to use or disclose any personal or confidential information obtained as a result of
electronic monitoring. The penalty is 120 penalty units. [25] The Second Reading Speech note:‐
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‘Offenders who are monitored will be required to wear an electronic monitoring device at all
times. The offender must not tamper with, damage or disable the device. If they do, this will
constitute a contravention of their CCO, which is an offence carrying a penalty of up to three
months imprisonment. If an offender subject to a curfew breaches their CCO, the Secretary of the
Department of Justice will be able to impose further curfew requirements.’
Part 4 – Community Corrections Orders – Part 5 – Fines


It inserts new section 48CA into the Sentencing Act 1991 to give courts discretion to decide
whether hours of treatment and rehabilitation may be counted as hours of unpaid community
work when satisfactorily undertaken by the offender. [28‐29] CCO’s with a residence restriction
must not be inconsistent with a child protection order. [30‐32] The courts are given the
discretion to issue a warrant to arrest if an offender fails to appear before a court for review in
accordance with the terms of a judicial monitoring condition. [33]



It amends the definition of ‘fine’ to clarify that it does not include costs incurred between
parties in a civil proceeding, money paid by an offender to an organisation that provides a
charitable or community service, money payable by way of restitution or compensation or costs
incurred by a third party. [46] It inserts a new Part 3B which sets out general provisions and
principles relating to the imposition of sentences and fines. This include the power to fine,
maximum fines, aggregate fines, instalment orders, fine conversion orders and other matters. A
warrant of arrest may be issued by the sentencing court if a person defaults in the payment of a
fine or of any instalment under an instalment order. Note the Explanatory memorandum:‐ ‘New
section 69ZG provides that new Part 3B does not apply to enforcement of a penalty under the
Infringements Act 2006.’



New section 69N sets out the maximum term of imprisonment (24 months) applicable if a
person is imprisoned under Division 5 (Division 5 fine default by natural persons – orders of
court) New section 69O sets out the maximum term of unpaid community work applicable to a
person in default 500 hours) New section 69Q provides the applicable period over which hours
of unpaid community work may be performed. New section 69Y provides for the enforcement of
fines against bodies corporate by the issue of a warrant for the seizure of property. New section
69ZF sets out the power of the Supreme Court, County Court and Magistrates’ Court to make
rules with respect to specified matters. It also deals with the liability of a director if a body
corporate is unable to pay a fine.[47] (See Charter report) It sets out the sentencing powers of a
court on a finding of guilt for contravention or fines work orders. A court has the power in
certain circumstances (for example if the offender has suffered an injury or suffers from an
illness) to reduce or discharge a fine if an offender has contravened a fines work order. [50]

Part 6 – Amendments to the Infringements Act 2006


This Part creates a new right under the Infringements Act 2006 to apply for rehearing or orders
(including imprisonment). [51] The Second Reading Speech note:‐ ‘In response to issues recently
raised by the Court of Appeal in the Taha and Brookes cases, reported at [2013] VSCA 37, this Bill
will amend the Infringements act 2006 to create a new right to apply for a rehearing of orders
made under section 160 of that Act. The Bill also provides for a right to apply to vary an
instalment order made under section 160 of that Act. The new rehearing process in the Bill will
allow courts to determine whether special circumstances may exist (such as undisclosed mental
illness) or whether there is new or previously undisclosed information that may render
imprisonment excessive, disproportionate or harsh. The Bill will not affect the Court of Appeal’s
finding that the magistrate has a duty when first hearing a case to make enquiries about such
circumstances where appropriate.’
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Charter report
Fair hearing – Director liable to pay fine imposed on insolvent body corporate
Summary: New section 55 provides that a court may, in some circumstances, declare that any person
who was a director of an insolvent body corporate when it committed an offence is liable to pay the
fine imposed on the body corporate for that offence. The Committee observes that this provision
may make one person liable for a criminal penalty imposed on another, without that person being a
party to the hearing that determined the criminal charge and without proof of that person’s criminal
responsibility for the other’s offending.
The Committee notes that clause 47, inserting a new section 55 into the Sentencing Act 1991,
provides that a court may declare that any person who was a director of a body corporate when it
committed an offence is liable to pay the fine imposed on the body corporate for that offence. The
declaration:
•

can only be made if the court is satisfied that the body corporate is not able to pay the fine
and there were reasonable grounds to believe that the body corporate would not be able
to meet its liabilities when it committed the offence.

•

can not be made about a particular director if that director ‘satisfies’ the court that he or
she reasonably believed that the body corporate would be able to meet its liabilities when
it committed the offence and took all reasonable steps to ensure that it would be able to do
so when those liabilities became due.23

If the fine isn’t paid, then the director may be arrested or ordered to perform community work.24
The Committee observes that new section 55 may make one person liable for a criminal penalty
imposed on another, without that person being a party to the hearing that determined that the
offence was committed and without proof of that person’s criminal responsibility for the other’s
offending. In addition, it places a burden of proof on each director to show that he or she falls within
the sole exception to liability. The Committee considers that new section 55 may engage the
Charter’s right to a fair hearing before a criminal charge or civil proceeding is decided.25
The Statement of Compatibility does not address new section 55. The Committee notes that an
identical provision has been part of Victorian sentencing law since at least 1991.26 However, there
are no equivalent provisions elsewhere in Australia.
The Committee observes that new section 55 differs from other common provisions that make
directors of a body corporate:
•

23

24

25

26
27

24

criminally liable for offences committed by the body corporate, as such provisions generally
require proof (or the absence of defences) about each director’s responsibility for each
offence.27

New section 55(2). The Court of Appeal and High Court have held that the word ‘satisfies’ generally imposes a legal
burden of proof to prove a matter on the balance of probabilities: R v Momcilovic [2010] VSCA 50, [19]; Momcilovic v
R [2011] HCA 34, [62], [454], [466], [510], [670].
New sections 69(1) and 69D(2). Directors do not appear to be liable to further orders relating to fine defaults
(including imprisonment): see new section 69E(1) (which refers to a ‘sentenced’ person) and new sections 69G and
69H (which refer to an ‘offender’.)
Charter s. 24(1) states that ‘A person charged with a criminal offence or a party to a civil proceeding has the right to
have the charge or proceeding decided by a competent, independent and impartial court or tribunal after a fair and
public hearing.’ See also Charter s. 25(1) (the presumption of innocence), to the extent that a director who is made
liable to pay a criminal fine may be considered ‘a person charged with a criminal offence’.
Sentencing Act 1991, s. 50(6),(7). See also Infringements Act 2006, s. 91.
E.g. Statute Law Amendment (Directors’ Liability) Act 2013.
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•

criminally liable for permitting the body corporate to incur a debt while insolvent, as such
provisions require proof that each director suspected the insolvency and dishonestly failed
to prevent the debt from being incurred.28

•

civilly liable for permitting the body corporate to incur a debt while insolvent, as such
provisions are limited to compensating actual loss or damage others have suffered because
of that insolvency or penalties for the director’s own prejudicial or serious failures.29

As well, all such provisions require that body corporate’s relevant conduct be proved at a hearing to
which the director is a party.
The Committee refers to Parliament for its consideration the question of whether or not new
section 55:
•

by potentially imposing liability for a body corporate’s criminal fines on a director, without the
director being a party to the hearing where the body corporate’s offending was proven and
without proof that the director was criminally responsible for that offending; and

•

by imposing a burden of proof on each director to establish that he or she falls within an
exception to that liability

is compatible with the Charter’s right to have criminal charges and civil proceedings decided after a
fair hearing.
The Committee makes no further comment

28
29

Corporations Act 2001 (Cth), s. 588G(3)(c), (d).
Corporations Act 2001 (Cth), ss. 588M(1)(b), (2), (3), 1317G(1)(b), 1317H(1)(b). These provisions are subject to
detailed excuse provisions in ss. 588H & 1317S.
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Sustainable Forests (Timber) Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

18 April 2013
18 April 2013
Legislative Council
Hon. Peter Hall MLC
Minister for Environment and Climate Change

Purpose
The Bill amends the Sustainable Forests (Timber) Act 2004. It makes further provision in relation to:‐


Allocation orders;



The management of timber resources;



The management of timber harvesting;



The conduct of timber harvesting operations.

Amendment of Sustainable Forests (Timber) Act 2004 (the Act)


It provides for property in timber resources allocated to VicForests under an allocation order to
be vested in VicForests on publication of the order. [6] It provides for the vesting and divesting
of timber resources from VicForests. Note the Second Reading Speech:‐ ‘The Bill strengthens the
allocation of timber to VicForests which would enable VicForests to offer longer term contracts
to industry to improve the industry’s capacity to achieve competitive returns on investments. The
Bill amends the current two stage process of vesting timber to VicForests through an Allocation
Order and Timber Release Plans. Timber assets will vest under an Allocation Order only. This will
improve clarity and efficiency, provide resource security, reduce regulatory burden on industry
and more clearly separate the process of transfer of timber resources from the process of
operational planning.
The Bill removes the time limit on the period of an Allocation Order. Removing the time limit will
provide VicForests with the incentive to actively manage all of the area identified for timber
production in the Allocation Order. While the Bill proposes an indefinite Allocation Order will be
used as the mechanism by which maximum contract length is set and will specify that VicForests
could only offer up to 20 year timber supply contracts. Contracts greater than 20 years will
require the approval of the Minister for Agriculture and Food Security in consultation with the
Minister for Environment and Climate Change and the Treasurer.’



It provides for the vesting and divesting of timber resources from VicForests when an allocation
order is amended or varied to increase or reduce the timber resources allocated by the
allocation order. [8] The Minister is no longer required to review the allocation of timber every
five years. [9] In preparing a proposed timber release plan, VicForests must comply with any
conditions as to consultation specified in the allocation order. A proposed timber release plan
must be consistent with the allocation order to which it relates and any Code of Practice relating
to timber harvesting. [15]



Notice of the preparation of a timber release plan must be published in the Government Gazette
including details of where the plan may be viewed. [19] It provides for review of and change to
the timber release plan by VicForests if it is not inconsistent with the allocation plan and
relevant Code of Practice. [21] Timber harvesting operations must be undertaken in accordance
with the allocation order as well as the timber release plan. [23] Amendments made by the Bill
do not affect native title rights and interests. [24]
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It amends the regulation making powers in section 96 of the Act to remove regulation making
powers relating to the regime for the licensing of timber harvesting operators. Note the Second
Reading Speech:‐ ‘The current Timber Harvesting Operators License system duplicates
occupational health and safety and environmental standards governed by other legislation and
regulation. This will bring the native timber industry in line with other industries with similar risk
profiles such as mining, that do not have similar regulatory burdens.’



It makes consequential amendments to the Traditional Owner Settlement Act 2010 to ensure
that current traditional owner procedural rights are maintained. It specifies the requirement for
traditional owner approval where a land use activity agreement specifies the making of a new
timber release plan as a negotiation activity. [35‐40]

Charter report
The Sustainable Forests (Timber) Amendment Bill 2013 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment

Committee Room
6 May 2013
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Appendix 1
Index of Acts and Bills in 2013
Alert Digest Nos.
Aboriginal Lands Amendment Bill 2013
Accident Compensation Legislation (Fair Protection for Firefighters) Bill 2011
Adoption Amendment Bill 2013
Alpine Resorts And National Parks Acts Amendment Bill 2013
Assisted Reproductive Treatment Amendment Bill 2012
Bail Amendment Bill 2013
Company Titles (Home Units) Bill 2013
Co‐Operatives National Law Application Bill 2013
Corrections Amendment Bill 2012
Corrections Further Amendment Bill 2013
Courts Legislation Amendment (Reserve Judicial Officers ) Bill 2012
Crimes Amendment (Gross Violence Offences) Bill 2012
Crimes Amendment (Integrity in Sports) Bill 2013
Education and Training Reform Amendment (School Attendance) Bill 2013
Education and Training Reform Amendment (Teacher Registration and Other Matters) Bill 2013
Energy Legislation Amendment (Feed‐In Tariffs and Other Matters) Bill 2013
Energy Legislation Amendment (Flexible Pricing and Other Matters) Bill 2012
Fortification Removal Bill 2013
Gambling Regulation Amendment Bill 2013
Heavy Vehicle National Law Application Bill 2013
Integrity Legislation Amendment Bill 2013
Jury Directions Bill 2012
Justice Legislation Amendment Bill 2013
Justice Legislation Amendment (Cancellation of Parole and Other Matters) Bill 2013
Major Sporting Events Amendment Bill 2013
Parliamentary Committees Amendment Bill 2013
Planning and Environment (Growth Areas Authority and Miscellaneous) Bill 2013
Rail Safety National Law Application Bill 2013
Residential Tenancies Amendment (Rooming House Standards) Bill 2013
Sentencing Amendment (Abolition of Suspended Sentences and Other Matters) Bill 2013
Statute Law Amendment (Directors’ Liability) Bill 2012
Sustainable Forests (Timber) Amendment Bill 2013
Tobacco Amendment (Smoking in Outdoor Areas) Bill 2012
Transport Legislation Amendment (Rail Safety Local Operations and Other Matters) Bill 2013
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring further correspondence with the appropriate Minister or Member.

Alert Digest Nos.
Section 17(a)
(viii) is incompatible with the human rights set out in the Charter of Human
Rights and Responsibilities Act 2006
Adoption Amendment Bill 2013
Co‐operatives National Law Application Bill 2013
Fortification Removal Bill 2013
Heavy Vehicles National Law Application Bill 2013
Rail Safety National Law Application Bill 2013
Statute Law Amendment (Directors’ Liability) Bill 2012
Transport Legislation Amendment (Rail Safety Local Operations and Other Matters) Bill 2013

4
2
6
6
4
1
4

Section 17(b)
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Appendix 3
Ministerial Correspondence 2013
Table of correspondence between the Committee and Ministers and
members during 2012‐13
Bill Title

Minister/ Member

Tobacco Amendment (Smoking in
Outdoor Areas) Bill 2012
Statute Law Amendment
(Directors’ Liability) Bill
Co‐operatives National Law
Application Bill 2013
Justice Legislation Amendment
(Cancellation of Parole and Other
Matters) Bill 2013
Adoption Amendment Bill 2013

Ms Colleen Hartland MLC

Rail Safety National Law
Application Bill 2013
Transport Legislation Amendment
(Rail Safety Local Operations and
Other Matters) Bill 2013

i

Attorney‐General
Consumer Affairs

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

11‐12‐12
06‐02‐13
05‐02‐13
18‐02‐13
19‐02‐13
28‐02‐13
04‐03‐13

18 of 2012
2 of 2013
1 of 2013
2 of 2013
2 of 2013
3 of 2013
[i]
4 of 2013

19‐03‐13
04‐04‐13
19‐03‐13
01‐04‐13
19‐03‐13
01‐04‐13

4 of 2013
5 of 2013
4 of 2013
5 of 2013
4 of 2013
5 of 2013

Corrections

Community Services
Public Transport
Public Transport

The Committee’s report on the Justice Legislation Amendment (Cancellation of Parole and Other Matters) Bill 2013
appeared in Alert Digest No. 2 of 2013.

33

