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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
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Drugs, Poisons and
Amendment Bill 2017
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

Controlled

Substances

Miscellaneous

8 March 2017
9 March 2017
Legislative Assembly
Hon Lisa Neville MLA
Hon Lisa Neville MLA
Minister for Police

Purpose
The Bill would:


amend the Drugs, Poisons and Controlled Substances Act 1981 to prohibit the production,
sale and promotion of ‘psychoactive substances’ that either have a psychoactive effect when
consumed, or are represented as having such an effect (new Part IIIA) [8]



amend the Drugs, Poisons and Controlled Substances Act 1981 to add several synthetic drugs
and classes of synthetic drugs already temporarily prohibited under the Drugs, Poisons and
Controlled Substances (Drugs of Dependence—Synthetic Cannabinoids and Other
Substances) Regulations 2016



extend existing police search, seizure and forfeiture powers under the Drugs, Poisons and
Controlled Substances Act 1981 and the existing forfeiture powers under the Confiscation Act
1997 to apply in relation to psychoactive substances [14, 24]



amend schedule 11 of the Drugs, Poisons and Controlled Substances Act to reduce the large
commercial and commercial trafficking quantities for methylamphetamine



provide for the administration of opioid substitution therapy to drug dependent persons in
police gaols by exempting medical practitioners and nurse practitioners working in police
gaols from requiring a permit to administer such treatment.

Content
Power of entry, search and seizure without a warrant
Clause 14 of the Bill would insert new subsection (2) into section 82 of the Principal Act to empower
police officers to exercise warrantless search and seizure powers where they have reasonable grounds
for suspecting that there is a psychoactive substance:


on or in a vehicle in a public place



on an animal in a public place



in the possession of a person in a public place



on or in a boat or vessel, underway or not



on or in an aircraft.
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The police officer would be empowered to do any of the following:


search the vehicle, animal, person, boat, vessel or aircraft



seize and carry away any instrument, device or substance which the police officer reasonably
believes to be used or capable of being used for or in the production, sale, commercial supply
or preparation for sale or commercial supply of any psychoactive substance



seize and carry away the psychoactive substance.

The Committee notes the following explanation in the Statement of Compatibility:
…the power to search is limited to where the person, vehicle, animal, boat, vessel or aircraft is
in a public place. This requirement is expressly stated in relation to searches of persons,
vehicles or animals but it is also implied in relation to vessels and aircraft as section 82 does
not authorise entry onto private premises. The search powers, therefore, do not interfere with
a person’s home.
While the expanded search powers in section 82 do not specify the manner in which any search
may be conducted, this question must necessarily be determined by balancing the
circumstances giving rise to the need for the search against any impacts of a search on the
rights of the person. Section 38 of the charter ensures that police officers must act in a way
that is compatible with a human right, and give proper consideration to relevant human rights.
In doing so, section 7(2) of the charter would also require police officer to consider any less‐
restrictive options available. Therefore, the police officer would need to consider, for example,
the necessity of the search against the degree of force used, if any, the extent of the search,
or the inconvenience caused by the search. These considerations will need to be made on a
case‐by‐cases basis, taking into account all relevant factors.
The Committee also notes the following extract from the Statement of Compatibility:
Unlike the existing powers in section 82 for drugs of dependence, police will not also need to
suspect that an offence has been committed. This does not mean that police will be able to
search a person for legitimate products.
… the difference between the existing search and seizure powers in relation to drugs of
dependence, and their proposed extension to psychoactive substance reflects the fact that the
bill does not criminalise the simple possession of psychoactive substances (whereas possession
of a drug of dependence is an offence under section 73 of the Drugs, Poisons and Controlled
Substances Act). This decision to target the new offences at those responsible for making
synthetic drugs available in Victoria does not reduce the need for police to have appropriate
powers to search persons in the circumstances described to prevent potential harm to both
the user and the wider public from the consumption of these substances. This may not be
possible in all cases if police were required to suspect that an offence had been committed.
The Committee is satisfied that the power to enter and search without a warrant, contained in clause
14, is necessary and reasonable in the circumstances.
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Charter report
Property – Retrospective criminal law – Offence to produce or sell reasonably suspected psychoactive
substance – State may seize, take and destroy any psychoactive substance – Whether definition of
‘psychoactive substance’ sufficiently clear
Summary: The Committee will write to the Minister seeking further information as to whether or not
the definition of ‘psychoactive substance’ introduced by clause 4 is sufficiently clear and accessible to
people involved in the production or sale of substances.
The Committee notes that clause 8, introducing a new Part IIIA, makes it an offence to produce, sell or
commercially supply ‘a substance that the person knows or reasonably suspects is a psychoactive
substance’. Clause 14, amending existing s. 82, provides that a police officer, who reasonably suspects
that a psychoactive substance is in a public place, vehicle or vessel may enter and ‘seize and carry away
any psychoactive substance’. Clause 15 provides for a court to order the forfeiture of any ‘psychoactive
substance’. Clause 17(2) provides for the police officer to destroy any ‘psychoactive substance’ seized.
Clause 4, amending existing s. 4, provides that ‘psychoactive substance’ includes:
(a) a substance that, when consumed by a person, has a psychoactive effect…
‘Psychoactive effect’ means:
(a) stimulation or depression of the person’s central nervous system, resulting in
hallucinations or in a significant disturbance in, or significant change to, motor function,
thinking, behaviour, perception, awareness or mood; or
(b) causing a state of dependence, including physical or psychological addiction.
The definition of ‘psychoactive substance’ excludes the following:

1
2
3
4
5
6



drugs and fresh or dried plants listed Parts 1, 2 or 3 of schedule 11, including analogues,
derivatives or isomers1



poisons listed in schedules 1 to 9 of the Poisons Standard February 2017 (Cth) (including later
amendments) or otherwise regulated as poisons2



‘plastic solvent, adhesive cement, cleaning agent, glue, dope, nail polish remover, lighter
fluid, gasoline, or any other volatile product derived from petroleum, paint thinner, lacquer
thinner, aerosol propellent or anaesthetic gas’ or substances declared to be volatile3



cannabis, cannabis material or products manufactured or obtained in accordance with the
Access to Medicinal Cannabis Act 20164



a therapeutic good that is registered, exempted or approved under the Therapeutic Goods
Act 1989 (Cth)5



‘food’ (including any substance or thing of a kind used, for either human consumption or as
ingredient or additive or in preparation if it comes into direct contact, or chewing gum, or
anything declared to be food’) that complies with the Food Standards Code published in the
Commonwealth gazette6

Para (d) and see existing s. 4(1).
Para (e) and see existing s. 4(1) and s. 52D(2) of the Therapeutic Goods Act 1989 (Cth).
Para (f) and see existing s. 57(1).
Para (g) and see existing s. 4(1).
Para (h).
Para (i) and see Food Act 1984, s. 4A and Australia New Zealand Food Authority Act 1991 (Cth), s. 4(1).
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‘a beverage, or other prescribed substance, intended for human consumption with an
alcoholic content greater than 0∙5% by volume at a temperature of 20° Celsius’7



‘tobacco, cigarette or cigar or any other product the main ingredient of which is tobacco and
which is designed for human consumption’8



‘a substance or mixture of substances that is represented, imported, manufactured, supplied
or used as a means of directly or indirectly: destroying, stupefying, repelling, inhibiting the
feeding of, or preventing infestation by or attacks of, any pest in relation to a plant, a place
or a thing; destroying a plant; modifying the physiology of a plant or pest so as to alter its
natural development, productivity, quality or reproductive capacity; modifying an effect of
another agricultural chemical product; attracting a pest for the purpose of destroying it’9



‘a substance or mixture of substances that is represented as being suitable for, or is
manufactured, supplied or used for, administration or application to an animal by any means,
or consumption by an animal, as a way of directly or indirectly: preventing, diagnosing, curing
or alleviating a disease or condition in the animal or an infestation of the animal by a pest;
curing or alleviating an injury suffered by the animal; modifying the physiology of the animal
so as to alter its natural development, productivity, quality or reproductive capacity; or so as
to make it more manageable; or modifying the effect of another veterinary chemical
product’10



‘a plant or fungus or an extract of a plant or fungus’11



a substance prescribed not to be a psychoactive substance.12

The Statement of Compatibility remarks:
Synthetic drugs are developed to mimic the effects of existing illicit drugs such as cannabis and
ecstasy, while attempting to avoid drug control measures. They are often marketed as ‘legal
highs’ and have been sold openly in some Victorian shops for the last ten years. Prospective
users may interpret the marketing and overt supply of these substances as meaning they are
legal and safe to use, or less harmful than illicit drugs. However, many of these substances
have not been tested on humans, and their ingredients and purity is generally unknown.
Synthetic drugs have been linked to Australian hospital emergency admissions and even
fatalities. For example, synthetic drugs were linked to three deaths in Victoria in a four month
period between 2013 and 2014, and last year the Alcohol and Drug Foundation issued a
warning after 20 people were hospitalised after taking a new synthetic drug.
The health and safety of others may also be at risk from those who consume synthetic drugs.
For example, the United Nations Commission on Narcotic Drugs has highlighted the potential
for harm caused by instances of driving under the influence of synthetic drugs, and various
symptoms associated with consumption of some synthetic drugs, such as severe agitation,
violent behaviour, psychosis, and paranoia.
However, the Committee observes that the Parliamentary Joint Committee on Human Rights, when
considering Commonwealth legislation defining ‘psychoactive substance’ in very similar terms, for the

7
8
9

10

11
12

4

Para (j) and see Liquor Control Reform Act 1998, s. 3(1).
Para (k) and see Tobacco Act 1987, s. 3.
Para (l) and see s. 4(1), Agricultural and Veterinary Chemicals (Control of Use) Act 1992 and Agricultural and Veterinary
Chemicals Code Act 1994 (Cth), Schedule, s. 4(2).
Para (l) and see s. 4(1), Agricultural and Veterinary Chemicals (Control of Use) Act 1992 and Agricultural and Veterinary
Chemicals Code Act 1994 (Cth), Schedule, s. 5(2).
Para (m).
Para (n).
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purposes of a ban on importation, remarked, in relation to the international human right against
retrospective criminal liability, that:13
The committee considers that article 15 of the ICCPR may be engaged to the extent that the
proposed law is not sufficiently clear to ensure people know what conduct is prohibited. The
committee notes that the statement of compatibility did not address ‘quality of law’ issues or
whether rights under article 15 of the ICCPR are engaged.
The committee acknowledges the challenges for government in responding to the emergence
of new psychoactive substances. However, in the committee’s view, the extremely broad
definition of what constitutes a ‘psychoactive substance’ combined with the complex list of
eleven exceptions from the offence in section 320.2(1) may be insufficiently precise for the
purpose of international human rights law.
The Statement of Compatibility does not address the Charter’s right against retrospective criminal
laws.14 In relation to property rights, the Statement of Compatibility remarks:
Section 20 of the charter provides that a person must not be deprived of his or her property
other than in accordance with law. A deprivation of property is, therefore, permitted where
authorised by legislation and is appropriately confined and structured. I consider that the
proposed extension of the existing powers satisfies these requirements. The power to deprive
a person of their property under the extended powers will be conferred by statute and for the
purpose or preventing the consumption of synthetic drugs
However, the Statement does not address whether or not the definition of ‘psychoactive substance’ is
sufficiently accessible to satisfy the Charter’s right against deprivation of property ‘other than in
accordance with law’.15
The Committee notes that, in response to the federal Committee’s queries, the federal Minister
responded:16
The Government acknowledges that there are a large number of substances with a legitimate
use which could induce the same effect as an illicit drug when consumed by humans. However,
these are specifically excluded from the measure. In particular, the measure excludes the
following: foods, therapeutic goods, tobacco, plants, fungi, industrial chemicals, agricultural
chemicals and veterinary chemicals. In a practical sense, these exclusions mean that the
definitions of ‘psychoactive substance’ and ‘psychoactive effect’ will apply very narrowly to a
small, specific and definite range of substances that do not have a legitimate use. If a person
is importing a substance for a legitimate use, he or she will not have to be concerned about
the definitions of ‘psychoactive substance’ or ‘psychoactive effect’.
There is no alternative method of achieving the Bill’s aims that will not involve similarly broad
definitions. It is not possible to narrow or more specifically define the terms ‘psychoactive
substance’ or ‘psychoactive effect’ without fundamentally undermining the purpose and utility
of the legislation. Ireland and New South Wales have taken a similar route and used similar
definitions of ‘psychoactive substance’ and ‘psychoactive effect’….
A broad definition of ‘psychoactive substance’ is necessary for the Bill to achieve its aim of
preventing largely unknown and untested chemical substances being imported as alternative
versions of illicit drugs. When put in the context of the exclusions in subsection 320.2(2), the

13

14
15
16

Parliamentary Joint Committee on Human Rights, 10th Report of the 44th Parliament, 26th August 2014, [1.54]‐[1.58].
See also 15th Report of the 44th Parliament, 14th November 2014, [1.88]‐[1.90].
Charter s. 27(1).
Charter s. 20.
Parliamentary Joint Committee on Human Rights, 20th Report of the 44th Parliament, 3rd March 2015, [2.7].
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law is sufficiently specific for individuals who import goods, particularly chemicals, to
understand their obligations under it.
The federal committee then concluded ‘that the new offence of importing psychoactive substances is
compatible with the prohibition against retrospective criminal laws and the quality of law test.’17
However, the Committee observes that clause 8 prohibits a different range of activities: production
(defined to mean ‘make, prepare, process, extract, refine, package or label’), sale (defined to include
‘wholesale or retail or otherwise, barter, exchange, deal in, agree to sell, offer or expose for sale, keep
or have in possession for sale, send forward, deliver or receive for or for the purpose of sale or in the
course of sale’) and supply in the course of carrying out a commercial activity. As well, the Committee
notes that:


unlike the Commonwealth provisions,18 new section 56C provides that ‘[i]t is not a defence…
that any labelling of, or representation made about, a substance indicates that it is not for
human consumption’. The Committee observes that the interaction of new section 56C with
the exemption in para (l) of the definition of ‘psychoactive substance’ for substances that are
‘represented’ as a means of agricultural control or as suitable for animal consumption may
be unclear.



unlike all other Australian provisions on synthetic drugs,19 new sections 56D and 56E extend
to production, sale or commercial supply of a substance that the person ‘reasonably suspects
is a psychoactive substance’. In other contexts, the term has been defined to mean ‘a positive
feeling of actual apprehension or mistrust, amounting to ‘a slight opinion, but without
sufficient evidence’.20 However, the Committee observes that the term ‘reasonably suspects’
does not appear to be used in any other Victorian criminal offence provisions and its meaning
in that context may be unclear.

The Committee will write to the Minister seeking further information as to the compatibility of:
•

clause 8, which prohibits the production and sale of psychoactive substances, with the Charter’s
right against retrospective criminal law; and

•

clauses 14, 15 and 17, which permit the seizure, forfeiture and destruction of psychoactive
substances, with the Charter’s right to property;

and, in particular whether or not the definition of ‘psychoactive substance’ introduced by clause 4
is sufficiently clear and accessible to people involved in the production or sale of substances.

Expression – Advertising to promote the consumption of psychoactive substances
Summary: New section 56F, makes it an offence to display an ‘advertisement’ that the displayer intends
to (or knows of a substantial risk that it may) promote the consumption, sale or supply of a psychoactive
substance or psychoactive substances generally’. The Committee will write to the Minister seeking
further information as to whether or not new section 56F prohibits the use of signs, banners or leaflets
making positive claims about a psychoactive substance.
The Committee notes that clause 8, inserting a new section 56F, makes it an offence to display, in a
public place, vehicle or vessel, an ‘advertisement’ that the displayer intends to (or knows of a

17
18
19

20

6

Ibid [2.8].
Criminal Code (Cth), Division 320.
Criminal Code (Cth), s. 320.2; Drug Misuse and Trafficking Act 1985 (NSW), s. 36ZF; Controlled Substances Act 1984 (SA),
s. 33LD; Misuse and Drugs Act 1981 (WA), s. 8Q.
Queensland Bacon Pty Ltd v Rees (1966) 115 CLR 266, 303.
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substantial risk that it may) promote ‘the consumption, sale or supply of a psychoactive substance
or psychoactive substances generally’. ‘Advertisement’ means:
(a)

any words, whether written or spoken; or

(b)

any pictorial representation or design; or

(c)

any other representation by any means at all

The Explanatory Memorandum states: ‘This could include signs, banners, posters, and audio, visual
and audio visual recordings.’
The Statement of Compatibility remarks:
I consider that prohibiting the advertisement of psychoactive services as described is necessary
to protect public health and public order. As I have already identified, psychoactive substances
have been marketed and sold openly in Victoria in a way that prospective users — many of
whom may be young or naïve — may interpret as meaning the substances are legal and safe
to use, or less harmful than illicit drugs. However, for the reasons I have explained, this is not
the case.
Further, the offences are appropriately limited. They do not prohibit all advertisements that
relate to psychoactive substances but only those that are either intended to promote the
consumption, sale or supply of psychoactive substances or where the person displaying or
causing or permitting the advertisement to be displayed knows that may be the result.
Importantly, the offences also do not interfere with a person’s right to freedom of expression
in their home or online.
However, the Committee observes that new section 56F, by prohibiting the display of a sign, banner
or poster intended to, or that it may, promote the consumption of a particular psychoactive substance
or psychoactive substances generally, may prohibit the use of signs, banners or leaflets that make
positive claims about the alleged positive effects (or absence of negative effects) of psychoactive
substances, for example as part of political protests against the ban on psychoactive substances.
The Committee will write to the Minister seeking further information as to whether or not new
section 56F would prohibit the use of signs, banners or leaflets that make positive claims about a
psychoactive substance.
The Committee makes no further comment.
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Family Violence Protection Amendment Bill 2017
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

7 March 2017
8 March 2017
Legislative Assembly
Hon Martin Pakula MLA
Hon Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend the Family Violence Protection Act 2008 to:


require the court to make a family violence intervention order for a child if the court makes
an order for an affected family member



amend requirements for explaining family violence intervention orders



provide for a court to order alternative service (e.g. by post or electronic communication) of
a family violence intervention order or other document



extend the maximum duration of family violence safety notices



make other miscellaneous amendments to that Act.

The Bill would amend the Coroners Act 2008 to:


establish the Victorian Systemic Review of Family Violence Deaths unit and to provide for its
objectives and functions



enable the Coroners Court to include information relating to family violence intervention
orders or recognised domestic violence orders in its published findings, recommendations
and reports.

The Bill would also:

8



amend the County Court Act 1958 and the Magistrates’ Court Act 1989 to give the Koori Court
Division of each of those courts jurisdiction in relation to certain family violence matters



amend section 327 of the Crimes Act 1958 to provide that a prosecution for the offence of
failure to disclose a sexual offence committed against a child under the age of 16 years must
not be commenced without the consent of the Director of Public Prosecutions



amend the Criminal Procedure Act 2009 to provide for the use of recorded evidence‐in‐chief
by certain witnesses in certain criminal proceedings



amend the Public Health and Wellbeing Act 2008 in relation to the inclusion of family violence
measures in municipal public health and wellbeing plans



repeal the Family Violence Protection Amendment Act 2014



make consequential amendments relating to the National Domestic Violence Order Scheme
Act 2016.
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Content
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill provides that the Parts 1, 7 and 8 and section 41 will come into operation on the
day after the day on which the Act receives Royal Assent.
The remaining provisions of the Act will come into operation on a day or days to be proclaimed, with
a default commencement date of 1 September 2018, which is more than 12 months after the Bill’s
introduction.
The Explanatory Memorandum provides the following explanation:
The default commencement date is approximately 18 months after the introduction of the Bill,
to ensure that affected stakeholders have sufficient time to complete all the implementation
activities that are necessary for each of the reforms to commence, and to allow for appropriate
staging of their commencement.
The Committee is satisfied that the possible delay in the commencement of the Bill is justified.
Retrospective operation – Future application based on past events
Clause 49
Clause 49 would insert new section 102 in Part VIII of the County Court Act 1958.
New section 102(1) provides that the amendment made to section 4DA by clause 46 of the Bill21 would
apply, on or after commencement of that section, to a proceeding for the contravention or variation
of a sentence, or to a proceeding for an offence constituted by such contravention, regardless of when
the offence to which the sentence relates was committed or when the contravention occurred.
New section 102(2) provides that the amendment made to section 4E by clause 47 of the Bill22 would
apply on or after commencement of that section, to a proceeding for a contravention of a family
violence intervention order or family violence safety notice (or to a proceeding for an offence arising
out of the same conduct as that from which such contraventions arise), and to appeals against
conviction or sentence for such offences, regardless of when the offence was committed and
regardless of when the sentence to which the appeal relates was imposed.
Clause 53
Clause 53 would insert new item 55 at the end of Schedule 8 to the Magistrates Court Act 1989.
New item 55(1) would provide that the amendment made to section 4EA by clause 50 of the Bill23
would apply, on or after commencement of that section, to a proceeding for the contravention or
21

22

23

Clause 46 would amend section 4DA of the County Court Act 1958 to provide the Koori Court Division of the County
Court with jurisdiction to deal with a contravention or variation of a sentence where the relevant offence is a
contravention of a family violence intervention order or family violence safety notice under the Family Violence
Protection Act 2008. It would also give the Koori Court Division of the County Court jurisdiction to deal with offences
arising out of the same conduct as that from which a contravention of such a sentence arises.
Clause 47 would amend section 4E of the County Court Act 1958 to provide the Koori Court Division of the County Court
with jurisdiction to deal with contraventions of family violence intervention orders and family violence safety notices
under the Family Violence Protection Act 2008 (and offences arising out of the same conduct as that from which such
contraventions arise). It would also give the Koori Court Division of the County Court jurisdiction to deal with appeals
against conviction or sentence for such offences.
Clause 50 would amend section 4EA of the Magistrates’ Court Act 1989 to provide the Koori Court Division with
jurisdiction to deal with a contravention or variation of a sentence where the offence to which the sentence relates is
a contravention of a family violence intervention order or family violence safety notice under the Family Violence
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variation of a sentence, (or to a proceeding for an offence constituted by such contravention),
regardless of when the offence to which the sentence relates was committed or when the
contravention occurred.
New item 55(2) would provide that the amendment made to section 4F by clause 51 of the Bill24 would
apply, on or after commencement of that section, to a proceeding for a contravention of family
violence protection order or family violence safety notice (or to a proceeding for an offence arising out
of the same conduct as that from which the contravention arose), regardless of when the offence was
committed.
The Committee notes that clauses 49 and 53 would introduce provisions that could apply
retrospectively in relation to persons who committed the relevant offences or contraventions prior to
the commencement of the new provisions. The effect of the clauses is to extend the jurisdiction of the
Koori Court, which is a consensual jurisdiction.
The Committee notes that the retrospective operation of the amendment in clause 49 is beneficial
to respondents and affected family members named in a family violence intervention order or family
violence safety notice under the Family Violence Protection Act 2008.
The Committee notes that that the retrospective operation of the amendment in clause 53 is
beneficial to respondents and affected family members named in a family violence intervention
order or family violence safety notice under the Family Violence Protection Act 2008 or in a personal
safety intervention order under the Personal Safety Intervention Orders Act 2010.

Charter report
The Family Violence Protection Amendment Bill 2017 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment.
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Protection Act 2008, or a contravention of a personal safety intervention order under the Personal Safety Intervention
Orders Act 2010. It would also give the Koori Court Division of the Magistrates’ Court jurisdiction to deal with offences
arising out of the same conduct as that from which a contravention of such a sentence arises.
Clause 51 of the Bill would amend section 4F of the Magistrates’ Court Act 1989 to provide the Koori Court Division
with jurisdiction to deal with contraventions of family violence intervention orders and family violence safety notices
under the Family Violence Protection Act 2008 and offences arising out of the same conduct as that from which such
contraventions arise. It would also give the Koori Court Division of the Magistrates’ Court jurisdiction to deal with
contraventions of personal safety intervention orders under the Personal Safety Intervention Orders Act 2010 and
offences arising out of the same conduct as that from which such contraventions arise.

Alert Digest No. 4 of 2017

Ports and Marine Legislation Amendment Bill 2017
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

7 March 2017
8 March 2017
Legislative Assembly
Hon Luke Donnellan MLA
Hon Luke Donnellan MLA
Minister for Ports

Purpose
The Bill would amend the Marine Safety Act 2010 to:


apply safety duties to local port managers and to persons who manage boating activity
events



extend the safety duties that apply to pilotage service providers



remove the ability of children between the ages of 12 and 16 to apply for a personal
watercraft endorsement on their marine licence



make the dangerous operation of a vessel offence apply in circumstances where the vessel
is at anchor or made fast to the shore



permit waterway managers to relocate, seize and dispose of things abandoned on waterways
under their control and recover all associated costs of relocating, seizing and disposing of the
abandoned things



provide for the maintenance of the knowledge, skills and medical fitness of vessel pilots



change the way criminal liability of officers of bodies corporate in respect of certain specified
offences is to be determined [27]



provide for new arrangements for the use and disclosure of information collected and held
by the Safety Director [28]

The Bill would amend the Marine (Drug, Alcohol and Pollution Control) Act 1988 to:


permit approved health professionals to take blood samples



make provision for criminal liability of officers of bodies corporate for contraventions of
certain specific offences under that Act [42]

The Bill would amend the Port Management Act 1995 to permit port managers to relocate, seize and
dispose of things abandoned at ports and recover all associated costs under Division 4 of Part 5B of
that Act.
The Bill would also amend the Road Safety Act 1986 to make an amendment to the information
disclosure provisions consequential to the new information disclosure provisions in the Marine Safety
Act 2010.
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Content
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill provides that:


the provisions of the Bill (except clause 32) will come into operation on a day or days to be
proclaimed, with a default commencement date of 1 March 2018



clause 32 will come into operation on the day on which Part 3 of the Medical Treatment
Planning and Decisions Act 2016 comes into operation.

Clause 2 of the Medical Treatment Planning and Decisions Act 2016 provides that the Act will come
into effect on a day or days to be proclaimed, or on 12 March 2018 if not proclaimed earlier.
Clause 32 of the Bill therefore has a default commencement date that is more than 12 months after
the introduction of the Bill.
The Committee wrote to the Minister for Health to request an explanation for the possible delayed
commencement of the Medical Treatment Planning and Decisions Act 2016 and published the
Minister’s response in its Alert Digest No. 14 of 2016.
The Committee notes that the purpose of clause 32 is to amend the definition of ‘authorised
representative’ in new section 298A of the Marine Safety Act 2010 so that it includes a medical
treatment decision maker for the individual within the meaning of the Medical Treatment Planning
and Decisions Act 2016.
The Committee is satisfied that the possible delay in the commencement of clause 32 is justified.

Charter report
The Ports and Marine Legislation Amendment Bill 2017 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment.
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Appendix 1
Ministerial responses to Committee
correspondence
The Committee received Ministerial responses in relation to its correspondence on the Bills listed
below.
The responses are reproduced in this appendix – please refer to Appendix 4 for additional
information.

i.

Commercial Passenger Vehicle Industry Bill 2017

ii.

Jury Directions and Other Acts Amendment Bill 2017
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Appendix 2
Index of Bills in 2017
Alert Digest Nos.
Administration and Probate and Other Acts Amendment (Succession and Related Matters)
Bill 2016
Building Amendment (Enforcement and Other Measures) Bill 2016
Children Legislation Amendment (Reportable Conduct) Bill 2016
Children, Youth and Families Amendment (Youth Offenders) Bill 2016
Commercial Passenger Vehicle Industry Bill 2017
Corrections Amendment (Parole) Bill 2016
Country Fire Authority Amendment (Protecting Volunteer Firefighters) Bill 2016
Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2016
Drugs, Poisons and Controlled Substances Amendment (Pilot Medically Supervised Injecting
Centre) Bill 2017
Drugs, Poisons and Controlled Substances Miscellaneous Amendment Bill 2017
Education and Care Services National Law Amendment Bill 2017
Electricity Safety Amendment (Bushfire Mitigation Civil Penalties Scheme) Bill 2017
Fair Work (Commonwealth Powers) Amendment Bill 2017
Family Violence Protection Amendment Bill 2017
Jury Directions and Other Acts Amendment Bill 2017
Justice Legislation Amendment (Parole Reform and Other Matters) Act 2016
Ports and Marine Legislation Amendment Bill 2017
Resources Legislation Amendment (Fracking Ban) Bill 2016
Small Business Commission Bill 2016
Statute Law Revision Bill 2017
Summary Offences Amendment (Begging or Gathering Alms) Bill 2016
Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016
Victorian Planning Authority Bill 2016
Wrongs Amendment (Organisational Child Abuse) Bill 2016

1
1, 2
1
1, 3
3, 4
1
2
1
2, 3
4
3
2
2
4
3, 4
1, 2
4
3
1
2
1
1
1, 2
1
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Appendix 3
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Resources Legislation Amendment (Fracking Ban) Bill 2016
(vi)

3

inappropriately delegates legislative power

Building Amendment (Enforcement and Other Measures) Bill 2016
Commercial Passenger Vehicle Industry Bill 2017
Small Business Commission Bill 2016

1, 2
3, 4
1

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Administration and Probate and Other Acts Amendment (Succession and Related Matters)
Bill 2016
Building Amendment (Enforcement and Other Measures) Bill 2016
Children, Youth and Families Amendment (Youth Offenders) Bill 2016
Commercial Passenger Vehicle Industry Bill 2017
Corrections Amendment (Parole) Bill 2016
Drugs, Poisons and Controlled Substances Amendment (Pilot Medically Supervised Injecting
Centre) Bill 2017
Jury Directions and Other Acts Amendment Bill 2017
Justice Legislation Amendment (Parole Reform and Other Matters) Act 2016
Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016
Victorian Planning Authority Bill 2016
Wrongs Amendment (Organisational Child Abuse) Bill 2016

1
1, 2
1, 3
3, 4
1
2, 3
3, 4
1, 2
1
1, 2
1
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Appendix 4
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Upholding Australian Values
(Protecting Our Flags) Bill 2015

Mr Daniel Young MP

08.03.16

3 of 2016

Crimes Amendment (Carjacking)
Bill 2016

Hon Edward O’Donohue MP

30.08.16

11 of 2016

Primary Industries Legislation
Amendment Bill 2016
(House Amendments)

Agriculture

13.09.16

12 of 2016

Transport Integration Amendment
(Head, Transport for Victoria and
Other Governance Reforms) Bill
2016

Public Transport

25.10.16

14 of 2016

Small Business Commission Bill
2016

Small Business, Innovation and
Trade

22.11.16
07.12.16

16 of 2016
1 of 2017

Administration and Probate and
Other Acts Amendment
(Succession and Related Matters)
Bill 2016

Attorney‐General

06.12.16
15.12.16

17 of 2016
1 of 2017

Resources Legislation Amendment
(Fracking Ban) Bill 2016

Resources

06.12.16
22.02.17

17 of 2016
3 of 2017

Urban Renewal Authority Victoria
Amendment (Development
Victoria) Bill 2016

Major Projects

06.12.16
23.01.17

17 of 2016
1 of 2017

Wrongs Amendment
(Organisational Child Abuse) Bill
2016

Attorney‐General

06.12.16
15.12.16

17 of 2016
1 of 2017

Building Amendment (Enforcement
and Other Measures) Bill 2016

Planning

07.02.17
17.02.17

1 of 2017
2 of 2017

Children, Youth and Families
Amendment (Youth Offenders) Bill
2016

Ms Georgie Crozier MP

07.02.17
20.02.17

1 of 2017
3 of 2017

Corrections Amendment (Parole)
Bill 2016

Hon Edward O’Donohue MP

07.02.17

1 of 2017

Justice Legislation Amendment
(Parole Reform and Other Matters)
Act 2016

Corrections

07.02.17
20.02.17

1 of 2017
2 of 2017
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Victorian Planning Authority Bill
2016

Planning

07.02.17
17.02.17

1 of 2017
2 of 2017

Drugs, Poisons and Controlled
Substances Amendment (Pilot
Medically Supervised Injecting
Centre) Bill 2017

Ms Fiona Patten MP

21.02.17
23.02.17

2 of 2017
3 of 2017

Commercial Passenger Vehicle
Industry Bill 2017

Public Transport

07.03.17
20.03.17

3 of 2017
4 of 2017

Jury Directions and Other Acts
Amendment Bill 2017

Attorney‐General

07.03.17
20.03.17

3 of 2017
4 of 2017

Drugs, Poisons and Controlled
Substances Miscellaneous
Amendment Bill 2017

Police

21.03.17

4 of 2017
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Appendix 5
Statutory Rules and Legislative
Instruments considered
The following Statutory Rules and legislative instruments were considered by the Regulation Review
Subcommittee on Monday, 20 February 2017.

Statutory Rules Series 2016
SR No. 147 – Victorian Energy Efficiency Target Amendment (High Efficiency Televisions) Regulations
2016
SR No. 148 – Planning and Environment Amendment (Prescribed Class of Amendment) Regulations
2016
SR No. 150 – East Link Project Regulations 2016
SR No. 153 – Assisted Reproductive Treatment Amendment Regulations 2016
SR No. 154 – Sex Offenders Registration Amendment Regulations 2016
SR No. 155 – Transport (Ticketing) Amendment (On‐the‐Spot Penalty Fares Revocation) Regulations
2016

Legislative Instruments
Ministerial Order 928 – Power of School Council to Grant a Licence in Relation to School Lands or
Buildings
Exemption Order under Section 6(3) of the Livestock Disease Control Act 1994
Ministerial Order 956 – Exemptions from Attendance and Enrolment at School (Amendment) Order
2016
Ministerial Order 957 – Order Amending Ministerial Order 615 – Amendment to Order Fixing of Fees
Administered by the Victorian Qualifications and Registration Authority
Determination under Section 3.6.5A of the Gambling Regulation Act 2003 Fixing the Value of the
Supervision Charge for Venue Operators for 2015‐2016
Notice – Lord Mayoral, Deputy Lord Mayoral and Councillor Allowances Alteration – Melbourne City
Council
Notice – Mayoral and Deputy Mayoral Allowances Alteration – Greater Geelong City Council
VCGLR Player Account Equipment Technical Requirements (PAETR) Standard Version 2
Event Management Declaration for Kardinia Park Events
Notice of Decision – Factor Scheme Order 2016

Statutory Rules Series 2017
SR No. 1 – Fisheries (Fees, Royalties and Levies) Amendment Regulations 2017
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Legislative Instruments
Specification of Electric Personal Transporter use area – Geelong Foreshore
Naming Rules for Places in Victoria – Statutory Requirements for Naming Roads, Features and Localities
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