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Terms of Reference - Scrutiny of Bills
The func ons of the Scru ny of Acts and Regula ons Commi ee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to whether the
Bill directly or indirectly –
(i)
trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obliga ons dependent upon insuﬃciently de ned administra ve powers;
(iii) makes rights, freedoms or obliga ons dependent upon non-reviewable administra ve decisions;
(iv) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on personal privacy
within the meaning of the Informa on Privacy Act 2000;
(v) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on privacy of health
informa on within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legisla ve power;
(vii) insuﬃciently subjects the exercise of legisla ve power to parliamentary scru ny;
(viii) is incompa ble with the human rights set out in the Charter of Human Rights and Responsibili es;
(b)

to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)
as to whether the Bill directly or indirectly repeals, alters or varies sec on 85 of the Cons tu on Act 1975,
or raises an issue as to the jurisdic on of the Supreme Court;
(ii)
if a Bill repeals, alters or varies sec on 85 of the Cons tu on Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary sec on 85 of the Cons tu on Act 1975, but an issue is raised as to the
jurisdic on of the Supreme Court, as to the full implica ons of that issue;
Parliamentary Commi ees Act 2003, sec on 17
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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament;
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006;
‘Council’ refers to the Legislative Council of the Victorian Parliament;
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria;
‘human rights’ refers to the rights set out in Part 2 of the Charter;
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (currently one penalty unit equals $140.84).
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights.
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal;
[ ] denotes clause numbers in a Bill.
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Adoption Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

5 March 2013
6 March 2013
Legislative Assembly
Hon. Mary Wooldridge MLA
Minister for Community Services

Purpose
The Bill amends the Adoption Act 1984 in relation to adoption requirements.


It removes the requirement for obtaining an adult adopted person’s consent before giving
identifying information to the adopted person’s natural parents. It also provides for adult
adopted persons to make contact statements about their wishes for contact with their
natural parents. The penalty for contact contrary to a current contact statement is 60 penalty
units [5‐8]. The Second Reading Speech extract: ‐ ‘Adoptions which took place in the State of
Victoria were closed. This meant that no parties to the adoption were permitted to access
information about the others. The law was changed in 1984 and adoptions nowadays are
transparent and open, with the child encouraged to understand their background and with a
capacity to connect with their natural family. The 1984 changes also allowed adopted
persons full access to identifying information about their parents. It did not, however extend
the same rights to birth parents. Birth parents currently require the explicit permission of the
adopted person, or evidence of their death, to access identifying information. In practice, this
means that some mothers and fathers, decades after an adoption took place, still do not
know the name of their son or daughter. This Bill will change that … In conjunction with this,
and in line with the recommendations of the Senate Community Affairs References
Committee into the Commonwealth Contribution to Former Forced Adoption Policies and
Practices, this legislation introduces a ‘Contact Statement’ which will allow adopted persons
to regulate contact should they wish. The contact statement will enable an adopted person to
either regulate contact or refuse to allow another party to the adoption to make contact with
them but it will not prevent the release of identifying information to birth parents.’



It also enables a birth certificate to be issued for child adopted in a Convention country,
whose adoption is recognised under the Act [4].

Submissions
The Committee received submissions from the following organisations on the Bill:


Adoption Origins Victoria Inc;



Woodend Women’s Group;



Independent Regional Mothers;



Vanish Inc.

The Committee will publish these to its website: www.parliament.vic.gov.au/sarc

1
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Charter report
Equal protection of the law – Parental status – Statements by adopted person about contact with
natural parents
Summary: Clauses 5, 6 and 8 only provide for statements of the wishes of the adopted person about
contact by the natural parent. The Committee will write to the Minister seeking further information
as to the compatibility of clauses 5, 6 and 8 with the Charter’s right to equal protection of the law
without discrimination on the ground of parental status.
The Committee notes that clause 5, inserting a new Division 1A, provides for an adult adopted
person to provide the Secretary of the Department of Human Services with a written statement
stating the person’s wishes about being contacted by a natural parent of the adopted person.
Clause 6, substituting existing s. 96(2), provides that the relevant authority cannot give information
that discloses an adopted person’s identity or whereabouts to a natural parent unless the authority
has disclosed the adopted person’s wishes about contact with the natural person. Clause 8, inserting
a new section 127A, provides that it is an offence for a ‘person who is a natural parent of an adopted
person’ who knows that he or she has been specified in a current contact statement as a person by
whom an adopted person does not wish to be contacted to contact the adopted person.
The Committee observes that clauses 5, 6 and 8 only provide for statements by adopted persons
about contact with natural parents. By contrast, similar provisions in other Australian adoption laws
also provide for statements by natural parents about contact with adopted persons.1
The Committee notes that the equality rights in the Charter are generally limited to rights against
discrimination on the basis of an attribute protected by the Equal Opportunity Act 2010.2 The
Committee observes that the protected attribute of ‘parental status’,3 which is defined to mean ‘the
status of being a parent or not being a parent’,4 is usually associated with distinctions between
people with responsibilities for children and people without such responsibilities, e.g. in employment
decisions.5 The Committee is not aware of any legal authorities that have discussed the potential
application of the attribute of parental status outside of the employment context.
The Committee will write to the Minister seeking further information as to the compatibility of
clauses 5, 6 and 8 with the Charter’s right to equal protection of the law without discrimination on
the ground of parental status. Pending the Minister’s response, the Committee draws attention to
clauses 5, 6 and 8.

1

2

3
4
5

2

Adoption Act 1993 (ACT), s. 70(1)(f); Adoption Act 2000 (NSW), s. 154(b); Adoption of Children Act 1994 (NT), s. 65(2)
(statements about disclosure of identifying information, rather than contact); Adoption Act 2009 (Qld), s. 269(1);
Adoption Act 1988 (SA), s. 27B(2) (statements about disclosure of identifying information, rather than contact);
Adoption Act 1988 (Tas), s. 82(2); Adoption Act 1994 (WA), s. 101 (c.f. the previous s. 96(1)).
Charter s. 8(3) provides: ‘Every person is equal before the law and is entitled to the equal protection of the law
without discrimination and has the right to equal and effective protection against discrimination.’ ‘Discrimination’ is
defined in Charter s. 3 to mean ‘discrimination on the basis of an attribute set out in s.6’ of the Equal Opportunity Act
2010.
Equal Opportunity Act 2010, s. 6(j).
Equal Opportunity Act 2010, s. 4.
See, e.g., Equal Opportunity Act 2010, ss. 17, 19, 22 & 32, providing for additional duties of employers, principals and
firms to accommodate an employee’s, contract worker’s or partner’s or prospective employee’s or partner’s
responsibilities as a parent or carer.
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Privacy – Natural parent may receive information identifying an adult adopted person without the
adopted person’s consent
Summary: The Committee considers that clause 6, by permitting the Secretary and adoption agencies
to disclose the identity and whereabouts of an adult adopted person to a natural parent without the
adopted person’s consent, may engage the Charter right of adult adopted people not to have their
privacy arbitrarily interfered with. The Committee will write to the Minister seeking further
information as to whether or not there are any less restrictive alternatives reasonably available to
achieve clause 6’s purpose of giving natural parents a right to identifying information about an adult
adopted person while allowing the adult adopted person to regulate contact.
The Committee notes that clause 6 repeals existing section 96(2), which prohibits the Secretary and
adoption agencies from releasing information that may identify or allow the ascertainment of the
whereabouts of a living adult adopted person to that person’s natural parent without the written
consent of the adult adopted person.6 In its place, new section 96(2) permits the release of that
information after Secretary or agency has disclosed any statement made by the adopted person
about his or her wishes concerning contact to the natural parent.
The Committee observes that a Canadian court has held that a similar scheme is incompatible with a
right under Canada’s Charter against the non‐consensual disclosure of personal and confidential
information where a person has a reasonable expectation of privacy.7 However, two United States
courts have rejected challenges under that nation’s constitutional right to privacy to similar laws
permitting the disclosure of the natural parent’s identity to adult adopted children.8 The Committee
considers that clause 6, by permitting the Secretary and adoption agencies to disclose the identity
and whereabouts of an adult adopted person to a natural parent without the adopted person’s
consent, may engage the Charter right of adult adopted people not to have their privacy arbitrarily
interfered with.9
The Statement of Compatibility remarks:
The bill engages the right to privacy, by giving natural parents a right to be provided with identifying
information about their adult adopted son or daughter, without the written agreement, or evidence of
death, of the adopted person. This could impact on an adult adopted person’s right not to have their
privacy, family or home unlawfully or arbitrarily interfered with.
The bill also engages the right to freedom of expression, by allowing an adult adopted person to
regulate contact by lodging a contact statement specifying the type of contact, if any, they wish to
have with a natural parent. Those wishes about contact must be disclosed to a natural parent before
providing them with identifying information, and it is an offence to breach a current contact statement
where no contact is specified...
These rights have been balanced so that a natural parent has a right to identifying information about
an adult adopted child, but the adopted person can regulate contact. Thus privacy is not unlawfully or
arbitrarily interfered with by the bill...

6

7

8
9

The prohibition extends to information that would contradict conditions the adult adopted person would place on the
disclosure. However, existing s. 99 provides that the County Court of Victoria may order the release of the
information to the natural parent if it finds that disclosure is in the natural parent’s best interests and that special
circumstances exist that make it desirable to release the information, having first heard from the adult adopted
person in a closed hearing.
Cheskes v Ontario (Attorney General), 2007 CanLII 38387. The Ontario legislature responded by re‐enacting the law
with a provision permitting the adult adopted person to veto the disclosure of identifying information: see Vital
Statistics Act 1990 (Ontario), s. 48.1(9).
Doe v Sundquist, 2 SW 3d 919 (1999); Does v Oregon, 993 P 2d 822 (1999).
Charter s. 13(a).
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The Committee notes that similar disclosure schemes for past adoptions exist in most Australian
jurisdictions.10 However, some of those jurisdictions require or permit the non‐disclosure of
information to prevent harm;11 or provide for the disclosure to be delayed and/or advance notice of
the disclosure to be given in some circumstances.12 The Committee also notes that, under new
section 127A, it is not an offence to contact a person contrary to that person’s contact statement if
the contact statement was lodged after contact was first made13 or if the contact statement permits
contact, but only in a specified way.14
The Committee will write to the Minister seeking further information as to whether or not there
are any less restrictive alternatives reasonably available to achieve clause 6’s purpose of giving
natural parents a right to identifying information about an adult adopted person while allowing
the adult adopted person to regulate contact. Pending the Minister’s response, the Committee
draws attention to clause 6.
The Committee makes no further comment

10

11

12
13

14

4

Adoption Act 1993 (ACT), Division 5.3; Adoption Act 2000 (NSW), Part 2, Division 2 & Part 4; Adoption Act 2009 (Qld),
s. 265 & Part 11, Division 4; Adoption Act 1988 (Tas), s. 84; Adoption Act 1994 (WA), s. 82(2) & Part 4, Division 4. In the
Northern Territory and South Australia, the adopted person may veto the disclosure of identifying information to the
natural parent: Adoption of Children Act 1994 (NT), s. 65(2); Adoption Act 1988 (SA), s. 27B(1).
Adoption Act 1993 (ACT), s. 68(7) (‘if the director‐general believes, on reasonable grounds, that the person has been
subjected to sexual or physical abuse from that birth parent’); Adoption Act 2000 (NSW), s. 136A(3) (‘exceptional
circumstances exist that make it necessary to do so to prevent serious harm to a party concerned’); Adoption of
Children Act 1994 (NT), s. 62(3) (‘there are reasonable grounds for believing that the personal safety of another
person may be endangered’); Adoption Act 2009 (Qld), s. 275 (‘an unacceptable risk of harm’); Adoption Act 1994
(WA), s. 83(2) (‘likely to place the [adopted person] or the person to whom the [adopted person] is married, or in a de
facto relationship with, or the [adopted person]’s children at serious risk’). See also broader discretions to refuse to
supply information in South Australia, Tasmania and Western Australia: Adoption Act 1988 (SA), s. 27(5); Adoption Act
1988 (Tas), ss. 78(b) & s. 86A(1)(b); Adoption Act 1994 (WA), s. 82 (‘a good reason for not doing so’.)
See Adoption Act 2000 (NSW), Part 3 & ss. 162(1), 163; Adoption Act 2009 (Qld), s. 271(4)(a).
New section 127A(2) contains an exception for where ‘the contact is a continuation of, or of a similar kind to, contact
that the person had with the adopted person before the person knew of the current contact statement’.
New section 90A(3)(b) provides that a contact statement may state that ‘the adopted person wishes any contact with
a specified person occur only in a specified way’. However, new section 127A(1) limits the offence relating to contact
statements to ‘a person specified in a current contact statement as a person by whom an adopted person does not
wish to be contacted’.
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Crimes Amendment (Integrity in Sports) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

5 March 2013
7 March 2013
Legislative Assembly
Hon. Robert Clark MLA
Attorney‐General

Purpose
The purpose of the Bill is to insert new offences in relation to corrupting the betting outcomes of
events or event contingencies on which it is lawful to place bets.
Amendments to the Crimes Act 1958 (the Act)


It inserts new Division 2B which sets out the offences of engaging in or facilitating conduct
that corrupts or would corrupt a betting outcome of event or event contingency. The
maximum penalty is 10 years imprisonment. It also includes offences of concealing conduct
or the use of corrupt conduct information for betting purposes [3]. The Explanatory
memorandum note: ‘The Bill implements a key objective of the National Policy on Match
Fixing in Sport, agreed by all Australian Governments on 10 June 2011, to pursue a nationally
consistent approach to criminal offences in relation to match fixing and cheating at gambling.
The new offences in the Bill are consistent with those enacted in New South Wales are
targeted at addressing a set of match fixing, race fixing and cheating at gambling behaviours
that all jurisdictions have agreed to cover in their legislative arrangements.’

The Committee makes no further comment
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Planning and Environment Amendment (Growth Areas
Authority and Miscellaneous) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

5 March 2013
6 March 2013
Legislative Assembly
Hon. Robert Clark MLA
Minister for Finance

Purpose
The Bill amends the Planning and Environment Act 1987. It:‐


Enables growth areas to be declared anywhere in Victoria;



Expands the functions of the Growth Area Authority (the Authority);



Makes further provision in relation to criminal liability of officers of bodies corporate.

Part 2 ‐ Amendment of Planning and Environment Act 1987

15

6



The Minister may declare a growth area anywhere in Victoria by order published in the
Government Gazette [3‐4]. It amends the objectives and functions of the Authority
accordingly. The Minister may request advice from the Authority on any matter relating to
land in Victoria or an objective of planning in Victoria [5‐6]. The Second Reading Speech
extract: ‐ ‘The Bill does not remove or change the planning powers and responsibilities of
municipal councils. Instead, it enables the Minister to support the work of councils by
making additional planning skills and resources available to them. The aim is for the Growth
Areas Authority to work in partnership with councils, to provide advice requested by
councils. The Bill does not change the areas affected by the Growth Areas Infrastructure
Contribution (GAIC) scheme. That scheme is designed to apply only to growth areas within
Melbourne’s seven growth areas. Clause 7 of the Bill inserts a definition of growth area in
Part 9B of the Act to ensure the application of the GAIC scheme does not change.’



Part 4 of the Act governs permits required by planning schemes. Section 97H provides for
the ongoing administration and enforcement of a permit issued under Division 615 of Part 4
of the Act. The Bill amends section 97H to provide that the responsible authority specified
in the planning scheme will be responsible for the administration and enforcement of a the
permit, receive notice of any decisions made by the Minister to amend or correct the
permits and be responsible for including details of these permits in its planning register [11‐
15]. The Explanatory memorandum: ‐ ‘Currently under section 97H, the ‘first responsible
authority’ that refers the application to the Minister under section 97B or 97C of the
Planning and Environment Act becomes responsible for the administration and enforcement
of the permit. If the responsible authority specified in the planning scheme changes after the
application has been referred to the Minister, the ‘first responsible authority’ still remains
the responsible authority for the permit ... If the responsible authority specified in the
planning scheme changes, the ‘new’ responsible authority will assume the administration
and enforcement responsibilities for the permit. As is the case now, the Minister will
continue to be responsible for administering certain aspects of these permits as specified in
section 97H(a) to (f).’



It substitutes section 128 which relates to the criminal liability of officers of body corporate
for offences committed by that body corporate under the Act [17‐8]. The Second Reading
Speech extract: ‐ ‘The existing liability provision applies to all offences under the Act and

Division 6 of Part 4 sets out the powers of the Minister in relation to applications for permits.
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places a legal onus of proof on the officer. Clause 17 of the Bill replaces this with a Type 1
model directors’ liability provision. Under a Type 1 provision, an officer’s liability arises from
a failure to exercise due diligence and it requires the prosecution to prove that the officer
failed to exercise due diligence to prevent the commission of the offence by the body
corporate. The amended provision is consistent with guidelines approved by the Council of
Australian Governments for directors’ liability.’
The Committee makes no further comment
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Rail Safety National Law Application Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

6 March 2013
7 March 2013
Legislative Assembly
Hon. Terry Mulder MLA
Minister for Public Transport

Purpose
The purpose of the Bill is to provide for a national rail safety regulation scheme, including a national
rail safety regulator and a national rail safety investigator in Victoria.
The Explanatory memorandum note:‐ ‘In June 2009, the Council of Australian Governments (COAG)
agreed to pursue national schemes including dedicated regulators for the heavy vehicle, rail and
marine sectors in addition to a national rail safety investigator, COAG members, including the Premier
of Victoria, signed intergovernmental agreements in August 2011 which set the structures and
procedures for the roll out of these proposals across the country … South Australia is the host
jurisdiction for the national rail regulation scheme and it passed a template national law in 2012
thereby making it available for other jurisdictions to apply….The national rail safety regulator which is
located in Adelaide is created by the national law …
Service level agreement
Rail safety regulation will continue to be provided in Victoria by the Director, Transport Safety, the
current industry regulator established under the Transport Integration Act 2010. The Safety Director is
the head of Transport Safety Victoria (TSV), Victoria’s integrated safety regulator for bus, maritime
and rail transport. As provided by the Bill, the Safety Director will operate under a service level
agreement (SLA) a between the Minister, the Director, Transport Safety and the national regulator
along with sufficient accompanying delegations to ensure an effective, robust and practical
arrangement. In recognition of the importance of good rail safety to Victorians, the Bill provides that
the Minister and the Director, Transport Safety must both sign the SLA to ensure the approval of the
arrangement at both policy and operational levels... ’
Parts 1‐7

8



Part 1 contains preliminary provisions. Clause [2] is the commencement provision. It does
not have a default commencement date. The Explanatory memorandum comments: ‐ ‘The
Bill does not contain a default commencement date. This is because, as specifically provided
for in clause 2(2), the commencement of the Bill is dependent on a service level agreement
and associated delegations taking place. For this reason, it is necessary to allow for an open
ended commencement. An open ended commencement is also usually provided for in respect
of national law application Bills.’



Part 2 sets out the application and jurisdiction of rail safety national law. Provision is made
for scrutiny of national regulations by SARC. If a national regulation is disallowed under the
Subordinate Legislation Act 1994, the disallowance does not take effect unless a majority of
participating jurisdictions have disallowed the national regulation. [12]. Part 3 makes
provision for the regulator. The Minister may declare by notice published in the Government
Gazette whether a SLA is in effect [13]. The National Safety Regulator is the Regulator if a SLA
is in effect. The Safety Director is the regulator if no SLA is in place [14‐15]. It provides for the
Governor in Council to make regulations containing transitional provisions which may have a
retrospective effect arising as a result of the making of declarations under clause 13 [38].



Part 4 sets out provisions which relate to Victoria local modifications to the national law. This
includes the provision for the jurisdiction of local courts and VCAT [47]. It also enables drug
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and alcohol controls to continue to apply to rail safety workers in Victoria16 [43]. It provides
that warrants issued under the Rail Safety National Law (Victoria) must be issued in
accordance with the Magistrates’ Court Act 1989 [45]. It deals with the abrogation of the
privilege against self‐incrimination [46]. (See Charter Report)


Part 5 contains miscellaneous provisions which govern director and officer criminal liability in
respect of a body corporate [49]. A standard regulation making power is set out in clause
[51]. Part 6 makes consequential amendments to other Acts. References are updated and
amended. These update changes in terminology include the use of ‘rail operator’ and
‘railway operations’ instead of ‘rail operations’ and the insertion of definitions within the
national structure. Part 7 contains general savings and transitional provisions.

Annexure – Rail Safety National Law


The Annexure sets out the Rail Safety National Law. (It is originally set out in the Schedule to
the Rail Safety National Law (South Australia) Act 2012 of South Australia.) It is adopted by tis
Bill.

Part 1 contains preliminary provisions. Part 2 establishes the Office of the National Safety Regulator
(ONRSR). It makes provision for the appointment of the National Safety Regulator (the Regulator). It
includes procedures for meetings. It establishes the National Rail Safety Regulator Fund. Annual
reports must be tabled every year. It sets out the power of the Regulator to obtain information [20].
(See Charter Report) Part 3 governs rail safety generally. It sets out the principles of shared
responsibility, accountability and integrated risk management. Rail safety is the responsibility of rail
transport operators, rail safety workers and other who work on, with or supply rolling stock or rail
infrastructure. It sets out the duties of rail transport operators, designers, manufacturers, suppliers
etc. It also set out offences and penalties [58]. Rail transport operators must be accredited.

16



Part 4 sets out the guiding principles in relation to the enforcement of the RSNL. It provides
for the appointment of rail safety officers by the Regulator. It sets out the powers of entry
and procedures and requirements for search warrants. Clause [155] provides that a person is
not excused from answering questions on the ground that the answers may tend to
incriminate the person. (See Charter Report) Part 5 sets out enforcement measures. This
includes the issue of improvement notices and prohibition notices where there is an
immediate risk to safety. The Regulatory may apply to the Court for an injunction in relation
to a notice. Part 6 provides for Ministerial exemptions. Ministerial exemptions from a
provision of the law may be granted after consultation with the Regulator, limited to a period
of three months and published by special notice in the Government Gazette. A rail transport
operator may apply to the Regulator for an exemption in respect of specified railway
operations. It sets out the penalties for a breach of condition or restriction on an exemption.



Part 7 provides for the review of decisions where an application for accreditation by a rail
transport operator has been refused. Review is by the Regulator which is subject to appeal in
court. Part 8 contains general evidentiary provisions in respect of legal proceedings. It is an
offence to give false or misleading information. Clause [225] sets out the provisions which
govern dismissal or other victimisation of employees and the presumption of innocence
[225]. (See Charter report) Part 9 makes provision for infringement notices and penalties. It
makes provision for national regulations (see clause 264). Part 10 contains general delegation
provisions. Schedule 1 contains matters about which national regulations may be made.
Schedule 2 contains provisions governing the interpretation of the RSNL.

The effect of clause 43 is that the drug and alcohol controls inserted into the Rail Safety (Local Operations) Act 2006
by the Transport Legislation Amendment (Rail Safety Local Operations and Other Matters) Bill 2013 apply to safety
workers and railway operations under the national law.

9
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Charter report
Presumption of innocence – Victimisation offence – Employers must prove that victimisation was
not the dominant reason for their conduct
Summary: Section 225(4) of the Rail Safety National Law may require an employer charged with a
victimisation offence to prove that victimisation was not the dominant reason why the employer
acted against or failed to hire an employee. The Committee will write to the Minister seeking further
information as to the compatibility of section 225(4) with employers’ Charter right to be presumed
innocent of victimisation offences until proved guilty according to law.
The Committee notes that section 225 of the Rail Safety National Law makes it an offence for an
employer to dismiss an employee or act to an employee’s detriment, to threaten to do so, or to fail
to offer employment to or to treat a prospective employee unfavourably, because the employee
assisted or complained to a public agency about a breach of an Australian rail safety law, if that was
the dominant reason for the employer’s action. Section 225(4) provides that, in proceedings for such
an offence:
if all the facts constituting the offence other than the reason for the defendant’s conduct are proved,
the defence bears the onus of proving that the reason alleged in the charge was not the dominant
reason why the defendant engaged in the conduct.

The Committee observes that section 225(4) may require an employer charged with a victimisation
offence to prove that victimisation was not the dominant reason why the employer acted against
or failed to hire an employee. The Committee considers that section 225(4) may engage the Charter
right of employers to be presumed innocent of a victimisation offence until proved guilty according
to law.17
The Statement of Compatibility does not address section 225(4). The Committee notes that reverse
onuses on the issue of the dominant purpose for acting against or failing to hire an employee are
common in victimisation offences in Australian safety laws.18 The Committee also notes that the
reverse onus in section 225(4) does not apply until the prosecution has first proved beyond
reasonable doubt that the employer acted against or failed to hire an employee. However, the
Committee observes that a number of recent Australian work safety laws impose additional proof or
evidence requirements on the prosecution before an employer is required to discharge such a
reverse legal onus.19
The Committee will write to the Minister seeking further information as to the compatibility of
section 225(4) of the Rail Safety National Law with employers’ Charter right to be presumed
17
18

19
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Charter s. 25(1). This right is limited to human (rather than corporate) employers: Charter s. 6(1).
E.g. Occupational Health and Safety Act 2004 (Vic), s. 77; Road Safety Act 1986 (Vic), s. 196(4); Coal Mine Health and
Safety Act 2002 (NSW), s. 61(2); Mine Health and Safety Act 2004 (NSW), s. 52(2); Road Transport (General) Act 2005
(NSW), s. 116(5); Heavy Vehicle National Law Act 2012 (Qld), Schedule, s. 639(3); Road Traffic Act 1961 (SA), s.
174G(5); Dangerous Goods (Road and Rail Transport) Act 2010 (Tas), s. 130(5); Heavy Vehicle Road Transport Act 2009
(Tas), s. 155(5); Rail Safety Act 2010 (WA), s. 191.
I.e. requirements that the prosecution first prove beyond reasonable doubt that the employee’s circumstances were
susceptible to victimisation (i.e. that the employee assisted or complained to a public authority about a safety issue)
(see Work Health and Safety Act 2011 (Cth), s. 110(1)(b); Work Health and Safety Act 2011 (ACT), s. 110(1)(b); Work
Health and Safety Act 2011 (NSW), s. 110(1)(b); Work Health and Safety (National Uniform Legislation) Act 2011 (NT),
s. 110(1)(b); Work Health and Safety Act 2011 (Qld), s. 110(1)(b); Work Health and Safety Act 2012 (SA), s. 110(1)(b);
Work Health and Safety Act 2012 (Tas), s. 110(1)(b)); and that the prosecution must adduce evidence that
victimisation was a reason for the employer’s conduct (Work Health and Safety Act 2011 (Cth), s. 110(1)(c); Work
Health and Safety Act 2011 (ACT), s. 110(1)(c); Work Health and Safety Act 2011 (NSW), s. 110(1)(c) ; Work Health and
Safety Act 2012 (Tas), s. 110(1)(c)). In Chasser v Patrick Stevedoring Pty Ltd [2011] VMC 62, [10]‐[12], a magistrate has
held that the first of these requirements is implicit in s. 77 of the Occupation Health and Safety Act 2004 (Vic), which
is in similar terms to section 225(4) of the Rail Safety National Law.
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innocent of victimisation offences until proved guilty according to law. Pending the Minister’s
response, the Committee draws attention to section 225(4) of that Law.

Self‐incrimination – National Rail Safety Regulator may require a person to provide self‐
incriminatory information
Summary: Section 20(7) of the Rail Safety National Law may abrogate the common law privilege
against self‐incrimination for people who are required to answer questions put by the Rail Safety
National Regulator. The Committee will write to the Minister seeking further information as to the
compatibility of section 20(7) with the Charter’s rights against self‐incrimination.
The Committee notes that section 155 of the Rail Safety National Law provides that a person is not
excused from answering questions on the ground that the answers may tend to incriminate the
person. While section 155(2) provides that the person’s answers cannot be used against him or her in
most subsequent proceedings, the Rail Safety National Law omits the common law protection against
prosecution using information derived from those answers. The Committee considers that section
155 may engage the Charter’s rights against self‐incrimination.20
The Committee observes that clause 46 modifies the Rail Safety National Law as it applies in Victoria
to provides for protection against prosecution using information derived from answers that a person
is required or directed to give by a rail safety officer under Part 4 of that Law.21 However, it does not
provide such protection for answers that the National Rail Safety Regulator requires under section 20
of that Law.22
The Statement of Compatibility remarks:
The abrogation of the privilege against self‐incrimination in section 155 of the national law and the
associated immunity provided in section 155(2) apply only to directions under part 4 of the national
law…
This means that the common law right not to incriminate oneself and charter rights (including
derivative use immunity…) apply to requirements made by the national regulator under section 20 of
the national law. For that reason, the extended immunity and exceptions provided for under clause 46
do not need to extend to section 20 powers.

However, the Committee notes that section 20(7) of the Rail Safety National Law provides that
‘[s]ection 155 (with any necessary changes) applies to a requirement’ by the National Rail Safety
Regulator to answer questions under section 20. Accordingly, the Committee observes that section
20(7) may abrogate the common law privilege against self‐incrimination for people who are
required to answer questions put by the Rail Safety National Regulator.
The Committee will write to the Minister seeking further information as to the compatibility of
section 20(7) of the Rail Safety National Law with the Charter’s rights against self‐incrimination.
Pending the Minister’s response, the Committee draws attention to sections 20(7) of that Law.
The Committee makes no further comment
20

21

22

See Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [143], which held that
Charter ss. 24(1) and 25(2)(k) provide protection against self‐incrimination that is as extensive as the common law.
The immunity in clause 46 does not extend to proceedings for giving false information, or to information required to
be kept under the Rail Safety National Law.
Section 20 provides that a person who the Regulator has reasonable grounds to believe is capable of giving
information in relation to a possible contravention of the national Law or to assist in monitoring or enforcing
compliance with the Law may be required by written notice to give information, produce documents or answer
questions as required by the Regulator. Failure to comply without reasonable excuse is an offence punishable by a
$10,000 fine.
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Transport Legislation Amendment (Rail Safety Local
Operations and Other Matters) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

6 March 2013
7 March 2013
Legislative Assembly
Hon. Terry Mulder MLA
Minister for Public Transport

Purpose
The purposes of the Bill are to: ‐


facilitate the safe operation of local railways in Victoria to which the Rail Safety National
Law (Victoria) does not apply;



broadly align the Rail Safety Act 2006 (the Act) with the Rail Safety National Law (Victoria)
including offences and penalties to ensure consistency in the regulation of railway
operations in Victoria;



amend the Bus Safety Act 2009 to provide a mechanism to exempt operators of bus
services from the requirement to be registered or accredited;

The Second Reading Speech extract: ‐ ‘Essentially the Rail Safety Act must be adjusted to exclude
coverage of the national rail operations regulated by the Rail Safety National Law Application Bill
while retaining its application to the State’s domestic rail operations which do not transfer to the
national scheme. The key to understanding the Bill is recognising that some rail operations are purely
local matters which have little or no strategic or operational importance. Operations in this category
clearly include tram and light rail operations which stand alone from the State’s other rail networks.
The prime example is of course, Melbourne’s light rail and tram system … Many tourist and heritage
trams and heavy railways operating in regional areas of Victoria on dedicated rail lines are essentially
in the same position. These types of rail operations are heavily localised and while important to local
communities, are not connected to national rail networks and are therefore not critical nationally.’
Amendments to the Rail Safety Act 2006
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The Bill contains an open‐ended commencement provision. The Explanatory memorandum
note: ‐ ‘It is noted that Parts 2 and 3 of the Bill do not have a default commencement date.
This is because the commencement of these Parts is aligned with the commencement of the
Rail Safety National Law Application Bill 2013. Commencement of that Bill is dependent on a
service level agreement and delegations being in place. Although a delay is unlikely an open
ended commencement date is necessary and common with national scheme statutes.’



It inserts new section 18A into the Act which sets out the principles which apply to rail safety
duties. This is consistent with the Rail Safety National Law (Victoria) [20]. A rail transport
operator must ensure, so far as is reasonably practicable, the safety of the operator’s railway
operations. A penalty of $300,000 or 5 years imprisonment or both applies for a natural
person or penalty of $3,000,000 applies for a body corporate. The penalties are consistent
with those under the Rail Safety National Law (Victoria). [22].



A safety management system must include risk management provisions. An accredited rail
transport operator must comply with a safety management system. The penalty is $150 000
for a natural person or $1,500,000 for a body corporate. The penalties align with the Rail
Safety National Law (Victoria) [29, 32]. A rail transport operator must not carry out railway
operations unless the rail transport operator is accredited or holds an exemption under
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Division 5A of Part 5 [55]. A rail transport operator must conduct a comprehensive and
systematic assessment in relation to all possible hazards and incidents in accordance with
national standards [68]. A rail transport operator must prepare emergency plans for rail
infrastructure and railway operations [70].


It inserts new Division 5A which sets out the process that must be followed in the case of rail
transport operators who wish to apply to the Safety Director for an exemption from a
designated part of the Act (eg: safety management systems, accreditation, risk management
requirements etc). An exemption application must contain the prescribed information, be in
the prescribed form and accompanied by the prescribed fee [80]. It inserts new Division 7
which sets out the process of registration of rail transport operators of private sidings which
is similar to the process in the Rail Safety National Law (Victoria.) Application for registration
is made to the Safety Director [88]. Decisions made by the Safety Director relating to
accreditation, exemptions, registration etc may be reviewed in VCAT [90].



It replaces Part 6 of the Act with new sections 70 to 86L which contain alcohol and drug
controls for rail safety workers. It contains evidentiary provisions about blood tests and oral
fluid samples [89]. New section 71 contains provisions which enable presumptions to be
made where a certain concentration of alcohol or drugs is found to be present in a person’s
blood, body or oral fluid within a certain time after an alleged offence unless the contrary is
proved. New section 80 contains presumptions in relation to impairment by a drug. New
section 86 contains evidentiary matters relating to breath analysis. (See Charter report) New
section 75 as inserted by [89] sets out the powers of transport safety officers with powers to
entry to residential premises in specified circumstances. Entry to residential premises must
be either with the consent of the person with control or management of the place, or under
a search warrant or for the sole purpose of gaining access to suspected railway premises if
the transport safety officer or police officer reasonably believes that no reasonable
alternative access is available.



It inserts new section 98 into the Act which provides sets out the criminal liability of officers
of bodies corporate. The Explanatory memorandum note: ‐ ‘This means that the prosecution
is required to prove that the body corporate committed the offence. This does not require a
prior finding of guilt against the body corporate but requires the prosecution to satisfy the
court of the necessary elements constituting the specific offence. The prosecution is then
required to prove, beyond reasonable doubt, that the accused failed to exercise due diligence
to prevent the commission of the offence by the body corporate.’ New sections 101A and
101B provide that offenders cannot be punished twice for the same offence under different
legislation. There can be no double jeopardy [95]. New Part 10 as inserted into the Act
by [104] contains savings and transitional provisions. Part 3 of the Bill makes consequential
amendments to the Transport (Compliance and Miscellaneous) Act 1983. It adopts
terminology in that Act which is consistent with the Rail Safety Act 2006 and the Rail Safety
National Law (Victoria) [106‐124].

Amendments to the Bus Safety Act 2009


Part 4 of the Bill amends the Bus Safety Act 2009. It gives the Safety Director the power to
exempt certain bus operators from the need for accreditation or registration. An operator of
a bus service may apply to the Safety Director for an exemption. [127] The Safety Director’s
decision is reviewable by VCAT . The Explanatory memorandum note: ‘These amendments
give effect to a recommendation from the Red Tape Commissioner regarding undue
regulatory burden associated with the registration and accreditation requirements for bus
operators in certain circumstances. The new Division 7A of Part 4 is modelled on new Division
5A of Part 5 of the Rail Safety Act 2006 as inserted by clause 81 and maintains a consistent
approach to regulating transport safety.’ The operator of a bus service must not operate the
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bus service unless the operator is registered or holds an exemption [125]. It is an offence for
an operator to operate a commercial bus service or local bus service unless accredited [126].

Charter report
Fair hearing – Rail safety offences relating to alcohol – Breath analysis certificate is conclusive
proof of concentration of alcohol
Summary The effect of new section 86K(6) is that when a rail safety worker is prosecuted for an
alcohol offence, a court may be required to treat the main allegations against the worker as
conclusively proved by a certificate written by someone who the worker cannot cross‐examine. The
Committee will write to the Minister seeking further information as to whether or not omitting new
section 86K(6) is a less restrictive means reasonably available to achieve the purpose of facilitating
the effective prosecution of rail safety offences relating to the use of alcohol.
The Committee notes that clause 89, inserting a new section 86K into the Rail Safety Act 2006,23
provides that a certificate containing prescribed information produced by a breath analysing
instrument that measured the concentration of alcohol in a person’s breath and purporting to be
signed by the instrument’s operator ‘is conclusive proof of… the facts and matters contained in’ the
certificate and certain other matters establishing the accuracy and legality of the instrument.24 New
section 86K applies in prosecutions for rail safety offences related to alcohol where such facts are
often determinative of guilt.25
The Committee observes that an accused rail safety worker can prevent the certificate from being
conclusive proof of those facts if he or she gives timely notice26 that he or she either requires the
certificate’s maker to be called as a witness or intends to adduce evidence rebutting a fact in the
certificate. However, new section 86K(6) restores the conclusive nature of the certificate if a court is
satisfied that a person who the accused requires to be called as a witness dead, too sick to testify,
impracticable to call due to a change of occupation or state, or cannot be found.
Accordingly, the effect of new section 86K(6) may be to require a court to treat the main
allegations against a rail safety worker charged with an offence relating to alcohol as conclusively
proved by a certificate written by someone who the worker cannot cross‐examine.27 The
Committee considers that new section 86K(6) may engage the Charter right of a rail safety worker
charged with an offence relating to alcohol to have that charge determined after a fair hearing.28

23

24

25

26

27

28
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Section 86K will apply to both local and national rail operations in Victoria (see clause 43(2) of the Rail Safety National
Law Application Bill 2003).
These include the nature of the instrument, the authority of the operator, compliance with all relevant regulations,
the instrument’s accuracy and the certificate’s identity with one given to the accused after the breath was analysed.
See new sections 76(1)(c) (and 128(1)(c) of the Rail Safety National Law) (carrying out or attempting to carry out rail
safety work while so much under the influence of alcohol as to be incapable of effectively discharging the function or
duty of a rail safety worker, 77(1)(a) (carrying out rail safety work with breath that contains more than the prescribed
concentration of alcohol) and 77(1)(f) (having more than the prescribed concentration of alcohol with 3 hours of
carrying out rail safety work where the concentration is not due solely to consumption after having carried out that
work), each punishable by a fine of up to $10,000.
The notice must be given 28 days before the hearing of the offence, or any shorter period ordered by the court or
agreed by the informant.
See DPP v Murphy [2000] VSC 458, concerning an equivalent provision in s. 55(2C) of the Road Safety Act 1986,
holding that a court cannot exclude such a certificate from the trial merely because the maker of the certificate is
unavailable for cross‐examination by the accused.
Charter s. 24(1). See also Charter ss. 25(1) (the presumption of innocence) and 25(2)(g) (the right to examine opposing
witnesses.)
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The Statement of Compatibility remarks
New section 86K relates to the giving of evidence about breath tests. A certificate is conclusive proof
of the matters stated unless the accused gives notice that he or she requires the maker of the
certificate to be called. However, in certain circumstances (such as where the person is dead) the
provisions have effect as if such a notice by the accused had not been given.
…
These limitations in the bill are clearly related to their purpose which is to facilitate the effective
prosecution of rail safety offences relating to the use of alcohol. I do not consider that less restrictive
means are reasonably available to achieve the purpose of the limitation.

The Committee notes that neither of the two other Australian rail safety laws that provide for breath
analysis results to be proved by certificate unless the accused makes a timely request that the maker
of the certificate be called to testify creates an exception if the maker is unavailable to testify.29 The
Committee observes that, under new section 86K(7), the certificate remains admissible even if the
accused gives effective notice, but ceases to be conclusive proof of the facts it states.
The Committee will write to the Minister seeking further information as to whether or not
omitting new section 86K(6) (and therefore making breath analysis certificates admissible but not
conclusive evidence of the facts they contain if the accused makes a timely request for the maker
to testify and the maker is unavailable to do so) is a less restrictive means reasonably available to
achieve the purpose of facilitating the effective prosecution of rail safety offences relating to the
use of alcohol. Pending the Minister’s response, the Committee draws attention to clause 89.
The Committee makes no further comment

29

Rail Safety National Law (South Australia) Act 2012 (SA), s. 20(21)(b); Rail Safety (National Uniform Legislation) Act
2012 (NT), 31(2)(b). Under the NSW and Tasmanian rail safety laws, notice does not affect the evidential value of
breath analysis certificates, but those certificates are only ‘prima facie evidence’ (i.e. not proof) of the facts they
state: see Rail Safety (Adoption of National Law) Regulation 2012 (NSW), s. 28(2); Rail Safety National Law (Tasmania)
Act 2012 (Tas), s. 10(2)) (read with the Road Safety (Alcohol and Drugs) Act 1970 (Tas), s. 25(2)). Queensland’s and
Western Australia’s current rail safety laws (Transport (Rail Safety) Act 2010 (Qld), Rail Safety Act 2010 (WA)) do not
provide for breath analysis certificates.
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Ministerial Correspondence
Justice Legislation Amendment (Cancellation of Parole and Other
Matters) Bill 2013
The Bill was introduced into the Legislative Assembly on 5 February 2013 by the Hon. Andrew
McIntosh MLA. The Committee considered the Bill on 18 February 2013 and made the following
comments in Alert Digest No. 2 of 2013 tabled in the Parliament on 19 February 2013.

Committee Comment
Charter report
Age discrimination – Protection of children – Fair hearing – Legal representation of children under 10
in Family Division proceedings
Summary: The Committee refers to Parliament for its consideration the questions of whether or not
clauses 10 and 11, by providing that the Family Division of the Children’s Court may only adjourn
proceedings to allow an unrepresented child under 10 to obtain legal representation ‘in exceptional
circumstances’, limit the Charter rights of children under 10 to be protected and to access fair hearing
rights without discrimination on the basis of age; and if so, whether or not those clauses reasonably
limit those rights to facilitate the timely and effective protection of children in their best interests.
The Committee notes that clauses 10 and 11, amending existing ss. 524 and 525 of the Children, Youth
and Families Act 2005, provide that the Family Division of the Children’s Court may only adjourn
proceedings to allow an unrepresented child under 10 to obtain legal representation ‘in exceptional
circumstances’.i By contrast, the Court must adjourn such proceedings to allow an unrepresented
child over 10 to obtain legal representation unless the Court determines that the child is not mature
enough to give instructions.ii
The Second Reading Speech remarks:
The proposed amendments provide that proceedings involving a child aged 10 or more are to be
adjourned to enable the child to obtain legal representation unless a court determines that the
child is not sufficiently mature to give instructions to a legal practitioner. The bill provides that
the court may so determine based on consideration of the child's ability to form and
communicate the child's own views and to give instructions in relation the primary issues in
dispute. This approach is consistent with observations made in the Protecting Victoria's
Vulnerable Children Inquiry report.
Where a child is aged under 10 or the court is of the view that a child aged 10 or more is not
sufficiently mature, the child will generally not be legally represented. However, the court will
continue to be empowered to make an order for the legal representation of children on a 'best
interests' basis in exceptional circumstances.
Where a child is not directly legally represented, child protection officers will convey the wishes
of the child to the court as well as their assessment of what is in the 'best interests' of the child.
Consistent with the current interpretation of 'exceptional circumstances' in the family division, it
i

ii

See clauses 10(1), restricting the existing power in s. 524(1) to adjourn Family Division proceedings if a child is
unrepresented to children over 10; 10(3), removing Family Division proceedings from the existing rule in s. 524(2)
mandating such adjournments for children who are mature enough to give instructions; 10(5)(a), including children
under 10 in an existing rule in s. 524(4) providing for adjournments ‘in exceptional circumstances’; 10(5)(b), making
such adjournments discretionary rather than mandatory; and 11, restricting an existing requirement in s. 525(1) that
all children must be represented in certain Family Division proceedings to children over 10.
See clause 10(2).
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is expected that orders for best interests representation will only be made in a small number of
cases.
The Committee considers that clauses 10 and 11 may engage the Charter rights of children under 10 to
be protectediii and to access fair hearing rightsiv without discrimination on the basis of age.v
The Statement of Compatibility remarks:
[The] age‐based distinction replaces the existing distinction of whether the child is mature
enough to give instructions. The distinction based solely on maturity (which was undefined) led
to contested evaluations of maturity and Supreme Court litigation as to the meaning of maturity
which prolonged resolution of protection proceedings... Litigation on the matter of a child’s
maturity to give legal instructions had the potential to proliferate and delay proceedings.
It is generally accepted that at around 11 years of age, a child is better able to use logic and
reason in abstract decision making, such as is required in the giving of legal instructions on
sometimes complex issues. Prior to this age, abstract decision‐making is limited. Accordingly,
children who are young than 10 years of age are less likely to be able to provide direct legal
instructions than those aged 10 or over. A distinction for separate representation based on an
age of 10 or more is more consistent with the timely and effective protection of children in their
best interests than a rule based on contested evaluations of maturity.
While the Committee notes that some other Australian jurisdictions use age‐based distinctions to
reduce legal disputes about maturity in protection proceedingsvi and that a similar approach has been
recommended by the Protecting Victoria’s Vulnerable Children Inquiry (the Cummins Report),vii it
observes that no Australian jurisdiction presently limits the legal representation of children under a
particular age in protection proceedings to ‘exceptional circumstances’.viii
The Committee refers to Parliament for its consideration the questions of:
•

iii

iv

v

vi

vii

viii
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whether or not clauses 10 and 11, by providing that the Family Division of the Children’s Court
may only adjourn proceedings to allow an unrepresented child under 10 to obtain legal

Charter s. 17(2) states: ‘Every child has the right, without discrimination, to such protection as is in his or her best
interests and is needed by him or her by reason of being a child.’ However, the Statement of Compatibility remarks
that this right ‘does not require that a child is separately represented or represented by a lawyer at all, but rather,
that the child has an opportunity to participate by having their views ascertained and taken into account’.
Charter s. 24(1) states: ‘A... party to a civil proceeding has the right to have the... proceeding decided... after a fair...
hearing’. In Secretary to the Department of Human Services v Sanding [2011] VSC 42, [202] the Supreme Court held
that this right applies to children who are the subject of protection proceedings in the Family Division of the
Children’s Court. However, the Statement of Compatibility remarks that this right ‘does not require a child to be
represented directly, or at all in every case.’
The Charter provides that the rights in Charter s. 17(2) (expressly and when read with Charter s. 8(3)) and Charter s.
24(1) (when read with Charter s. 8(2)) are available ‘without discrimination’. Discrimination’ is defined in Charter s.
3(1) to mean discrimination ‘on the basis of an attribute set out in s. 6’ of the Equal Opportunity Act 2010, including
‘age’ at s. 6(a) of that Act.
E.g. s. 99B of the Children and Young Persons (Care and Protection) Act 1998 (NSW), which sets down ‘a rebuttable
presumption that a child who is less than 12 years of age is not capable of giving proper instructions to his or her legal
representative’ and provides that ‘the Children’s Court may, on the application of a legal representative for a child
who is less than 12 years of age, make a declaration that the child is capable of giving proper instructions.’
P Cummins et al, Report of the Protecting Victoria’s Vulnerable Children Inquiry (2012), 378, Recommendation 53: ‘A
child who is under 10 years of age is presumed not to be capable of providing instructions unless shown otherwise
and a child who is 10 years and over is presumed capable of providing instructions unless shown otherwise’. The
Committee notes that this recommendation is partially implemented in clauses 10(2) and 10(5)(a), but that the latter
clause does not provide for the rebuttal of the presumption of incapacity in the case of children under 10.
Court Procedures Act 2004 (ACT), s. 74E; Children and Young Persons (Care and Protection) Act 1998 (NSW), s. 99(1);
Care and Protection of Children Act 2007 (NT), s. 101; Child Protection Act 1999 (Qld), s. 110; Children’s Protection Act
1993 (SA), s. 48(1); Children, Young Persons and their Families Act 1997, s. 59(1); Children and Community Services Act
2004 (WA), s. 148(2). For the current position in Victoria, see A & B v Children's Court of Victoria & Ors [2012] VSC
589, [100]: ‘In my opinion, both the context and language of the [Children, Youth and Families Act 2005 (Vic)], and the
guidance available from authority and jurisprudence demonstrate that the concept of “maturity” does not involve
assumptions based on age alone. It is the concept of maturity that is found in s 524 of the Act and not the age of the
child alone. The Act recognises the need to have reference to each individual child’s development as well as age in
determining the child’s best interests.’
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representation ‘in exceptional circumstances’, limit the Charter rights of children under 10 to
be protected and to access fair hearing rights without discrimination on the basis of age; and
•

if so, whether or not those clauses reasonably limit those rights to facilitate the timely and
effective protection of children in their best interests.

Minister’s Correspondence
I write to address matters referred by you to Parliament regarding the Justice Legislation Amendment
(Cancellation of Parole and Other Matters) Bill 2013 (the Bill) in your Digest of 19 February 2013.
Your referral relates to clauses 10 and 11 of the Bill, which amend the Children, Youth and Families Act
2005 (CYFA). Specifically, you ask Parliament to consider:
•

whether or not clauses 10 and 11 , by providing that the Family Division of the Children 's Court
may only adjourn proceedings to allow an unrepresented child under 10 to obtain legal
representation 'in exceptional circumstances', limit the Charter rights of children under 10 to be
protected and to access fair hearing rights without discrimination on the basis of age; and

•

if so, whether or not those clauses reasonably limit those rights to facilitate the timely and
effective protection of children in their best interests.

Section 17(2) of the Charter of Human Rights and Responsibilities Act 2006 (Charter Act) provides that
children are entitled to protection in their best interests, which includes the right to a fair hearing (see
also section 24(1) of the Charter Act). As noted in the Bill 's Statement of Compatibility (SOC), the right
to a fair hearing does not require that a child be separately represented in legal proceedings, but
rather that the child has an opportunity to participate by having their views being taken into account.
The CYFA provides adequate protection for children and thus is consistent with section 17(2). It
contains many safeguards to ensure that children of any age may participate in Family Division
proceedings by requiring that their views and wishes are taken into account by all decision makers
under the Act, including judicial officers and child protection workers. In particular:
•

the views and wishes of children must be taken into account in decisions made or actions taken by
the Court, DHS and community services (sections 8 and 10 of the CYFA)

•

the Court must also take steps to ensure that proceedings are comprehensible to the child, allow
the child to fully participate in the proceeding and consider any wishes expressed by the child
(section 522 of the CYFA)

•

the Court is not a traditional adversarial environment and that the Court must proceed in an
informal manner (section 215 of the CYFA). This allows the Court to take a more active approach
to ascertaining a child' s views and wishes than may be the case in other courts.

In this way, the amended CYFA adequately protects a child's best interests and facilitates their right to
a fair hearing. It is therefore consistent with sections 17(2) and 24(1) of the Charter Act.
As noted by the Committee in its referral, the effect of the Bill is that a child under 10 years of age will
generally not be required to have their own lawyer represent them in Family Division proceedings. The
age distinction is made on the basis that, generally, prior to 11 years of age, children have limited
ability to use the kind of abstract decision‐making required when instructing a lawyer. Children under
this age will still have the opportunity to participate in the proceedings and have their views
ascertained and conveyed to the court but (usually) not by their own lawyer. Their views and wishes
will instead be conveyed to the Court by child protection workers who are skilled in the building of
rapport with children and identifying their views and wishes.
This differential treatment of children under 10 years reflects the reality of children's decision making
abilities. It goes to their maturity and the availability of a suitable alterative to legal representation as
a means of facilitating children's participation in Family Division proceedings and as such is not
unfavourable nor disadvantageous treatment. For that reason, this differential treatment based on
age does not involve discrimination and does not limit the rights in section 8 of the Charter Act.
Finally, the age‐based distinction was also preferred due to stakeholder concerns that a system of legal
representation turning on a 'rebuttable presumption' as to a child's maturity has the potential to
proliferate and delay proceedings. Further, concern has been expressed that under the current Act,
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where a child has not been able to secure legal representation, proceedings may need to be
adjourned. This has the potential to seriously adversely affect children who are at risk. The
amendments will protect children by removing this possibility and ensuring the prompt resolution of
proceedings.
Consultation
The Attorney‐General and the Minister for Community Services were closely consulted in the
development of the Bill and of this response to the Committee's concerns.
I thank the Committee for its thoughtful referral and trust this information is of assistance.
Andrew Mcintosh MP
4 March 2013

The Committee thanks the Minister for this response.

Committee Room
18 March 2013
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Extracts from the Proceedings
The Minutes of the Committee show the following Divisions that took place during consideration of
the Alert Digest No 4 of 2013 on Monday 18 March 2013.
Motion—That the Committee hold a half‐day public hearing, under s.27(1) of the Parliamentary
Committees Act 2003, on the Adoption Amendment Bill 2013.
Moved
Seconded

Hon. Christine Campbell MLA
Mr Colin Brooks MLA

The Committee divided.
Ayes, 3
Mr Colin Brooks MLA
Hon. Christine Campbell MLA
Mr Don Nardella MLA

Noes, 3
Mr Michael Gidley MLA
Mr Edward O’Donohue MLC
Mr Graham Watt MLA

And as there was an equality of votes, the Chair, Mr Edward O’Donohue MLC used his casting vote to
oppose the motion.
And so it passed in the negative.

Motion—That Alert Digest No 4 of 2013, as amended, be accepted as the report of the Committee
and be printed.
Moved
Seconded

Mr Graham Watt MLA
Mr Michael Gidley MLA

The Committee divided.
Ayes, 4
Mr Colin Brooks MLA
Mr Michael Gidley MLA
Mr Edward O’Donohue MLC
Mr Graham Watt MLA

Noes, 2
Hon. Christine Campbell MLA
Mr Don Nardella MLA

And so it was resolved in the affirmative.
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Appendix 1
Index of Acts and Bills in 2012‐13
Alert Digest Nos.
Accident Compensation Legislation (Fair Protection for Firefighters) Bill 2011
Adoption Amendment Bill 2013
Alpine Resorts And National Parks Acts Amendment Bill 2013
Assisted Reproductive Treatment Amendment Bill 2012
Company Titles (Home Units) Bill 2013
Co‐Operatives National Law Application Bill 2013
Corrections Amendment Bill 2012
Courts Legislation Amendment (Reserve Judicial Officers ) Bill 2012
Crimes Amendment (Gross Violence Offences) Bill 2012
Crimes Amendment (Integrity in Sports) Bill 2013
Education and Training Reform Amendment (Teacher Registration and Other Matters) Bill 2013
Energy Legislation Amendment (Flexible Pricing and Other Matters) Bill 2012
Jury Directions Bill 2012
Justice Legislation Amendment (Cancellation of Parole and Other Matters) Bill 2013
Major Sporting Events Amendment Bill 2013
Planning and Environment (Growth Areas Authority and Miscellaneous) Bill 2013
Rail Safety National Law Application Bill 2013
Statute Law Amendment (Directors’ Liability) Bill 2012
Tobacco Amendment (Smoking in Outdoor Areas) Bill 2012
Transport Legislation Amendment (Rail Safety Local Operations and Other Matters) Bill 2013

2
4
3
1
3
2, 3
1
1
1
4
2
1
1
2, 4
3
4
4
1, 2
2
4
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring further correspondence with the appropriate Minister or Member.

Alert Digest Nos.
Section 17(a)
(viii) is incompatible with the human rights set out in the Charter of Human
Rights and Responsibilities Act 2006
Co‐operatives National Law Application Bill 2013
Statute Law Amendment (Directors’ Liability) Bill 2012

2
1

Section 17(b)
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Appendix 3
Ministerial Correspondence 2012‐13
Table of correspondence between the Committee and Ministers and
members during 2012‐13
Bill Title

Minister/ Member

Tobacco Amendment (Smoking in
Outdoor Areas) Bill 2012
Statute Law Amendment
(Directors’ Liability) Bill
Co‐operatives National Law
Application Bill 2013
Justice Legislation Amendment
(Cancellation of Parole and Other
Matters) Bill 2013

Ms Colleen Hartland MLC
Attorney‐General
Consumer Affairs

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

11‐12‐12
06‐02‐13
05‐02‐13
18‐02‐13
19‐02‐13
28‐02‐13

18 of 2012
2 of 2012
1 of 2013
2 of 2013
2 of 2013
3 of 2013

04‐03‐13

4 of 2013

Corrections
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SARC Minority Report Adoption Amendment Bill 2013:
We present this minority report because, as this SARC Alert Digest notes, there will not be
any SARC hearings on the Adoption Amendment Bill and without such hearings SARC will
not be adequately able to discharge its responsibilities under the Parliamentary Committees
Act 2003, (the Act) particularly s17, its functions. Additionally the specific provisions of the
Act pertaining to public hearings, s27, state that they may be held on ‘any proposal, matter
or thing being inquired into or being considered by the Committee.’
Additionally we note that SARC received correspondence from Vanish Inc. and Adoption
Origins Victoria Inc., the key bodies representing adopted people and natural parents,
Independent Regional Mothers and the Woodend Women’s Group, who all opposed aspects
of the Adoption Amendment Bill 2013 and two sought public hearings.
This legislation affects the human rights of natural parents and their children in the most
profound manner. The Parliament of Victoria, without the benefit of public hearings on the
issues surrounding s17 on, but not limited to, whether the Bill directly or indirectly‐
(i) trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers
(iii) makes rights, freedoms or obligations dependent upon non‐reviewable
administrative decisions,
(iv) unduly requires or authorises acts or practices that may have an adverse effect on
personal privacy within the meaning of the Information Privacy Act 2001;
(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities (the Charter).
Contact statement
The human rights of birth parents and adopted children are treated differently. Birth
parents state that they are discriminated against. A hearing would have provided an
articulation of argument as to why natural parents make such a claim. As Origins stated, “If
our children wish to contact us they can do so under the bill, however there is no right of
veto for a mother or father, not that we are advocating this as a policy alternative.”
Woodend Women’s Group also highlighted the one‐sided nature of the contact
statement/veto. Further the group additionally pointed out that the Bill provides “capacity
to make criminals of natural parents” but not their children. SARC is unable to comment on
why, after the Victorian adoption apology, the Government has introduced legislation that
has 60 penalty units for natural parents.

The Independent Regional Mother’s also raised the issue of discrimination and asked SARC
“why has Minister Wooldridge gone against the Commonwealth Senate
recommendations?” Whilst SARC cannot answer that question, public hearings could have
provided an avenue for addressing the discrimination.
Vanish’s concern with the legislation is that it is “discriminatory, in that parents, especially
mothers, may be precluded from making contact with a son/daughter by use of the contact
statement or veto. This does not apply to people who were adopted.”
Rights, freedoms or obligations dependent upon administrative decisions and powers
Without hearings on the Bill, SARC is unable to adequately respond to or comment upon
submitters’ assertions on the impact of bureaucratic interference or direction in a contact
statement. The Minister in the Second Reading stated, “Anyone registering a Contact
Statement will be encouraged to …They will also be encouraged to …” Origins submitted to
SARC that natural mothers “have heard too often of the pressure put on the adopted person
by the adoptive parents classifying the natural parents as to not wanting their child. … Our
past experience with human services who make contact with the child has been too often,
and recently, to consider us ‘naughty girls’ or to portray us to our children and others as
‘crazy women’ ” SARC in this Alert Digest made no comment on such matters raised in the
minister’s second reading nor on those by Origins. Hearings which addressed this, as they
pertain to s17 of the Act, could have assisted the Parliament of Victoria.
Less restrictive mechanisms?
Hearings could also have examined evidence on whether there are less restrictive measures
as an alternative to the contact statement and veto.
Clarity
Vanish additionally states that, “The legislation is unclear as to when the date for application
of the contact statement applies. For example, it would seem to extend into the period of
‘open adoption’.”
Other jurisdictions
SARC does not make policy commentary on legislation therefore it does not comment on
Vanish’s policy contrast with, “Other jurisdictions are rethinking the utility of contact
statements and vetos eg WA has ended their use.” To date SARC has relied on footnoting
comparative legislation.
Regardless of the merits or otherwise of contact statements and vetos, Victoria’s Adoption
Act amendments have been tabled around the time of the national adoption apology.
Hearings could assist the Parliament of Victoria with greater scrutiny of human rights
compliance, any interstate less restrictive mechanisms and potential recommendations.

SARC’s terms of reference present difficulties for us to comment upon whether the
proposed legislation is in/consistent with Recommendation 15 of the Senate Community
Affairs Reference Committee report released in February 2012. Whilst the State
Government contends that the amendment is based on this recommendation, all submitters
who commented on this matters disagreed with the state government.
Penalties
SARC has in the past considered levels of penalties. Public hearings could have assisted on
this matter, eg the penalty of 60 penalty units that is to be imposed if a Contact Statement is
breached. Submissions suggest that this strongly reinforces negative stereotypes about
natural mothers and could lead to them being seen as a threat and as criminals for wanting
to contact an adopted person: their child. SARC’s functions under the Act s17, do not cover
stereotyping nor the levels of trauma, grief and suffering, nor the issues raised in the
adoption apology around characterisation of mothers as troublesome and needing to be
controlled by the state. Hearings could have addressed mother’s human rights (some would
use alternative terms such as their needs, their emotions). Hearings could have heard
argument about the human right of a parent to make contact with a now‐adult child and
penalties associated with use/breach of parental rights.
Birth Certificates
Origins raised the issue of birth certificates and the need for them to be an honest recording
of parentage, so that even if a child is adopted, the natural parents’ name would at least
appear alongside those of the adopting parents. Without a hearing, SARC is unable to be
fully informed on whether the proposed changes in the bill are consistent with the Charter,
Part 2 provisions, particularly for the child being adopted. They further argue that there is
an imperative need to introduce an independent safeguard that will ensure that the natural
parent has placed their child for adoption and that there is no avenue of a parent being able
to trace his or her child if they have been offered on the black market. Claims that the
human rights of a mother and her child are overridden and then given a ‘stamp of approval’
by the issuing of Victorian birth certificates to children whose origins and parentage are
unknown or unconfirmed is a serious claim that warrants examination at a hearing. Other
than the Origins’ email, the Parliament of Victoria will not have further evidence as to the
reasons for their comment and thus there will be a significant human rights question about
which SARC has not commented.

Christine Campbell, Deputy Chair SARC
Colin Brooks
Don Nardella

