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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Audit Amendment Bill 2017
Bill Information
Minister
Portfolio

Hon Gavin Jennings MP
Special Minister of State

Introduction Date
Second Reading Date

12 December 2017
13 December 2017

Bill Summary
The Bill would re‐enact with amendments certain provisions of the Audit Act 1994 to:


strengthen and modernise the Auditor‐General's information gathering powers, including
providing the Auditor‐General with the power to enter and inspect premises for the purposes
of an audit



facilitate more effective information sharing between the Auditor‐General and other
integrity bodies, Auditors‐General from other jurisdictions, and other relevant stakeholders



clarify reporting requirements and give the Auditor‐General greater discretion to share
reports



clarify the Auditor‐General's 'follow the dollar' powers, which enable the Auditor‐General to
audit the use of public funds given to an associated entity or other non‐government entity
by a public body

The Bill would also make consequential amendments to other Acts.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – delayed commencement — whether justified
Clause 2 provides that the Bill would commence on proclamation, with a default commencement date
of 1 January 2019, which is more than 12 months from the date of the Bill’s introduction.
The Committee notes that there is no explanation for the possible delayed commencement of the Bill.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
1
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The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to his
attention and to request further information as to the reasons for the possible delayed
commencement date.
Power of entry, search and inspection without a warrant
New section 43 (clause 9) would provide the Auditor‐General or an authorised person with the power,
under certain circumstances, to enter and remain on premises owned or occupied by a public body or
an associated entity to inspect the premises and any document or other thing on the premises. This
may include entry to residential premises in certain circumstances.
The Statement of Compatibility provides:
The ability of the Auditor‐General and authorised persons to effectively perform their
statutory functions depends on their ability to access and inspect premises that are subject to
an audit. In particular, to comply with Australian auditing standards, the Auditor‐General may
need to verify documentation through on‐site inspection and observation, and may not be able
to rely on documentary evidence alone.
The right to privacy is engaged to the extent that the Auditor‐General may need to access
premises during an audit that are also used for residential purposes (e.g. non‐government
organisations that own or occupy premises for the provision of residential care services).
The statutory power to enter and inspect is itself limited in scope, which reduces the likelihood
and extent of the interference with a person's privacy. This power is only exercisable as a last
resort, where the Auditor‐General is not able to access the information by consent or the
relevant information cannot be obtained through the Auditor‐General's power to require
information or attendance. The power cannot be used for assurance reviews, VAGO's annual
planning and annual reporting functions, or the Auditor‐General's functions and powers under
other acts.
The bill also establishes safeguards designed to ensure that any interference is not
unreasonable or arbitrary.
Notice requirements attached to this power enable persons residing in the premises to be
aware of and have time to object to the Auditor‐General's access and inspection of the
premises.
The Auditor‐General and authorised officers are required to observe procedural fairness
obligations when exercising their power of entry and inspection. For example, the Auditor‐
General or authorised person must provide proof of their identity if requested by the owner
or occupier of the premises, and must only conduct inspections at reasonable times and after
reasonable written notice.
The Auditor‐General, an authorised person or a VAGO officer is required to take reasonable
steps to protect the privacy of any person temporarily or permanently residing at the premises.
The Auditor‐General must also provide a written report to the Victorian Inspectorate within
three business days after an entry notice is served, which enables oversight of the Auditor‐
General's exercise of this power and its interference with the right to privacy.
In my opinion, any limitation of the right to privacy arising from this amendment in the limited
circumstances specified is reasonable in light of the purpose of conducting efficient and
effective performance audits.
The Committee notes that the power of entry, search and inspection without a warrant under new
section 43 is for the purpose of ensuring compliance by public bodies and associated entities and
considers that it is both reasonable and necessary in the circumstances.

2
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Possible strict or absolute liability offences
Clause 52 would make it an offence for a person duly served with an information gathering notice to,
without reasonable excuse, refuse or fail to comply with the notice.
Clause 53 would make it an offence for a person duly served with an entry notice to, without
reasonable excuse, refuse or fail to comply with the notice.
Clause 54 would make it an offence for a person who is duly served with an information gathering
notice to, without reasonable excuse, refuse or fail to take an oath or make an affirmation when
required to do so.
All three offences are punishable by 240 penalty units or imprisonment for 2 years.
It is unclear whether the provisions are intended to operate as strict liability offences or mens rea1
offences. An offence is one of strict liability if there is no requirement to prove mens rea on the part of
the accused but where the defence of ‘honest and reasonable mistake of fact’ is available. An offence
is one of absolute liability if there is no requirement to prove that the accused actually intended to do
the act for which they have been charged and the defence of ‘honest and reasonable mistake of fact’
is unavailable.
When legislation is silent on the question of mens rea, there is a presumption that it is required.
However, that presumption may be rebutted depending on: the subject matter; the nature of the
offence and the punishment; and whether the absence of mens rea would assist enforcement.2
Since the clauses each contain a reasonable excuse defence it seems unlikely that a court would
interpret them as creating absolute liability offences. However, the wording of the provisions —
particularly the use of the words “or fail to” — may establish a strict liability standard in the sense that
a person can fail to do something without knowing that they were meant to do it.
Paragraph A (iv) of the Committee’s Practice Note, states that it is a matter of concern to the
Committee where a Bill provides insufficient or unhelpful explanatory material in respect to the
creation of a strict or absolute liability offence. The Committee notes that neither the Explanatory
Memorandum nor the Statement of Compatibility address the question whether clauses 52, 53 or 54
should be construed as creating mens rea or strict liability offences.
Given the uncertainty regarding the construction of clauses 52, 53 and 54, the Committee will write
to the Minister to request clarification.

Recommendation



1

2

Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

Mens rea is a Latin term which means ‘guilty mind’. Different standards of mens rea apply depending on
the offence, i.e., that the accused: actually intended to do the act for which they have been charged; or had
knowledge as to the possible harmful consequences of the act; or was negligent regarding the likelihood of
the harm that would be caused by the act.
See the High Court decision in He Kaw Teh v R [1985] HCA 43.
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CHARTER ISSUES




NONE
Other: Statement of Compatibility




Compatibility with Human Rights
Operation of the Charter

Details
Freedom of Expression – Reports by Auditor‐General – Prohibition on questioning the merits of
Government policy
Summary: The Committee will write to the Attorney‐General seeking further information as to whether
the provision prohibiting any report by the Auditor‐General from questioning the merits of policy
objectives of the Government limits freedom of expression, and if so whether any such limit is
reasonable.
Relevant provision
The Committee notes that clause 9 of the Bill, inserting a new s 63 into the Audit Act 1994 (Vic),
provides:
(1) The Auditor‐General must not in a report prepared under this Act or any other Act
question the merits of policy objectives of the Government.
(2) In subsection (1) ‐
policy objectives includes –
(a) a Government policy direction of a Minister; and
(b) a policy statement in a Budget Paper; and
(c) a statement of objectives in a corporate plan of a public body approved by a Minister;
and
(d) any other document evidencing a policy decision of the Government or a Minister.
By comparison, the current s 16(5) of the Audit Act 1994 (Vic) provides:
Nothing in this section entitles the Auditor‐General to question the merits of policy objectives
of the Government.
Charter analysis
The new section 63 of the Act appears to limit the Charter right to freedom of expression in s 15(2) of
the Charter by prohibiting the Auditor‐General from certain forms of political expression, namely
questioning the merits of Government policy objectives in any report prepared under the Act or any
other Act.
Section 15(3) of the Charter provides that the rights in s 15(2) of the Charter may be subject to lawful
restrictions reasonably necessary to respect the rights and reputation of other persons, or for the
protection of national security, pubic order, public health or public morality. The prohibition on
questioning the merits of Government policy objectives does not appear to fall within these categories.
There is conflicting authority in relation to whether the internal limits in certain Charter rights, such as
the right to freedom of expression, establish the scope of allowable limits under s 7(2) of the Charter

4
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(or exclude the operation of s 7(2) of the Charter), however a number of cases have applied s 7(2) even
after finding that the relevant limit did not fall within the internal limits of the right.3
The Committee observes that the longstanding convention in relation to Auditors General operating
under the Westminster system of government is that an Auditor‐General does not comment on or
criticise government policy. This convention is already reflected to an extent in the current s 16(5) of
the Audit Act 1994 (Vic). The existing provision does not go so far as to impose a prohibition, rather it
clarifies that the Act does not confer an entitlement to communication of that type, presumably to
ensure that the legislation is not interpreted as overriding the existing convention. This convention
developed in order to avoid politicising the position of Auditor‐General and diminishing its perceived
independence. This may constitute a purpose of sufficient importance to warrant limitation of the right
under s 7(2).
Even if the new s 63 does impose a limit on the Auditor‐General’s freedom of expression, it may be
that because the Auditor‐General’s communication via reports under the Act ‘represents the fulfilment
of a statutory function’, the Auditor‐General will not have their ‘individual human rights’ limited by the
prohibition.4 This was the conclusion reached by Justice Bell in relation to the question of whether a
departmental secretary would have her individual right to a fair hearing engaged by the conduct of a
protection proceeding in the Children’s Court. However, the issue was not argued by the parties in that
matter and the question of whether a person’s Charter rights are able to be limited whilst they are
performing a statutory role is yet to be considered by the courts in any detail.
The Statement of Compatibility does not consider whether there is any limit on individual human rights
or whether any such limit is reasonable under s 7(2).
Relevant comparisons
In New South Wales, s 27B(6) of the Public Finance and Audit Act 1983 (NSW) is in similar terms to the
existing provision in the Victorian legislation (s 16(5)) although unlike the current Victorian section it
defines the phrase ‘policy objective’:
Nothing in this Act entitles the Auditor‐General to question the merits of policy objectives of the
Government including:
(a) any policy objective of the Government contained in a record of a policy decision of
Cabinet, and
(b) a policy direction of a Minister, and
(c) a policy statement in any Budget Paper or other document evidencing a policy direction
of the Cabinet or a Minister.
The New South Wales section (like the existing Victorian section) does not itself prohibit
communication, rather it clarifies that the Act does not confer an entitlement to communication of
that type, presumably to ensure that the legislation is not interpreted as overriding the existing
convention.
Like the new s 63 to be inserted by the Bill, the existing convention prohibits the questioning of ‘policy
objectives’, however the new s 63 appears to define policy objectives more broadly than this phrase
has generally been interpreted under the existing convention. For example, the subtle difference
between ‘policy objectives’ and ‘policies’ has been discussed by the previous New South Wales
3

4

LM [2008] VCAT 2084 [117] (s 21); Kracke v Mental Health Board [2009] VCAT 646 [109]‐[110]); AC [2009]
VCAT 1186 [122]‐[123]; PJB v Melbourne Health (Patrick's case) [2011] VSC 327 [74]‐[75]; Magee v Delaney
[2012] VSC 407 [157]; Kerrison v Melbourne City Council [2014] FCAFC 130 [230], [232], [233].
Secretary to the Department of Human Services v Sanding [2011] VSC 42, [158].
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Auditor‐General Tony Harris in his paper Auditors‐General: Policies and Politics.5 It appears that the
convention prohibits questioning of the objective itself but not the manner in which the objective is
sought to be attained. In contrast, the new s 63 appears to extend the prohibition beyond questioning
the objective to prohibit questioning of a policy direction, a policy statement or any other statement
evidencing a policy decision. The new prohibition appears to prevent the Auditor‐General from
questioning the manner in which policy objectives are sought to be attained, which it may currently
be allowable under the convention for the Auditor‐General to do.
Conclusion
Although the current legislation refers to the convention against questioning political objectives, it
does not itself impose a legislative ban on such questioning. Further, the new legislative ban may in
fact go further than the convention by prohibiting questioning regarding the manner in which policy
objectives are sought to be attained, rather than merely prohibiting questioning of the policy objective
itself. This extension of the prohibition appears to limit freedom of political expression by Auditors‐
General and may limit the right in s 15(2) of the Charter. As the Statement of Compatibility does not
consider the effect of this new provision on the right in s 15(2) of the Charter, it is unclear whether the
Attorney‐General considers that any such limit meets the reasonableness standard imposed by s 7(2)
of the Charter.
The Committee will write to the Attorney‐General seeking further information as to whether the
new s 63 imposes a limit on freedom of political expression and whether any such limit is reasonable.

Recommendation



5

6

Refer to Parliament
for consideration

19 May 2000.



Write to Minister/
Member for clarification



No further action
required
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Bail Amendment (Stage Two) Bill 2017
Bill Information
Minister
Portfolio

Hon Martin Pakula MP
Attorney‐General

Introduction Date
Second Reading Date

12 December 2017
13 December 2017

Bill Summary
The Bill would implement the remainder of the government's response to the legislative
recommendations made by the Hon Paul Coghlan QC in his review of Victoria’s bail system following
the Bourke Street tragedy of 20 January 2017.
The Bill would amend the Bail Act 1977 to:


reformulate and clarify how the tests for bail should be applied [7] (recommendations 2, 3
and 5)



introduce a police remand system to enable police to remand an adult accused until a court
is available [14] (recommendation 29(d))



require an accused, other than a child, Aboriginal person or vulnerable adult, who is already
on 2 undertakings of bail for indictable offences, to be brought before a court in relation to
any bail decision in relation to particular serious offences [20] (recommendation 15)



provide an express power for a court to bail or remand a person appearing on summons [18]
(recommendation 33)

The Bill would also make other minor and technical amendments to the Bail Act 1977 and other Acts,
including a number of technical amendments to the reforms introduced by the Children and Justice
Legislation Amendment (Youth Justice) Act 2017.

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES







NONE
Other:

Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
The Committee makes no comment on the Bill with respect to its non‐Charter terms of reference under
section 17 of the Parliamentary Committees Act 2003.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required
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CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
Liberty – Pre‐trial detention – Unacceptable risks if bailed – Reordered list of risks
Summary: The Committee will write to the Attorney‐General seeking further information as to whether
the revised order of the various risks of bail listed in new section 4E(1) is relevant to the assessment of
whether an accused person will be released on bail.
Relevant provision
The Committee notes that clause 7, inserting a new section 4E(1), provides:
A bail decision maker must refuse bail for a person accused of any offence if the bail decision
maker is satisfied that—
(a) there is a risk that the accused would, if released on bail—
(i)

endanger the safety or welfare of any person; or

(ii) commit an offence while on bail;
(iii) interfere with a witness or otherwise obstruct the course of justice in any matter; or
(iv) fail to surrender into custody in accordance with the conditions of bail; and
(b) the risk is an unacceptable risk.
The Committee observes that new section 4E(1) is in similar terms to existing s. 4(d)(i), but lists the
four identified risks in a new order, in particular moving the ‘endanger the safety or welfare’ risk from
last to first and the ‘fail to surrender’ risk from first to last. The Explanatory Memorandum remarks:
Subsection (1) replaces the substance of current section 4(2)(d)(i), and paragraph (a) reorders
the list of risks as recommended by Mr Coghlan in recommendation 3 of his first report, to
emphasise the importance of risks to safety and welfare.
The Honourable Paul Coghlan QC’s Bail Review states:6
I regard the specified factors in section 4(d)(ii) as being sound, but recommend they be
reordered so that primacy is given to considerations concerning further offending and
community safety rather than a failure to appear in court.
However, the Committee notes that there is no indication in the text of new section 4E(1) as to whether
or how the revised order of the factors is relevant to the question of whether an accused person should
be released on bail.
Charter analysis
The Statement of Compatibility remarks:
The clarification of the act will ensure that bail tests are applied properly by bail decision‐
makers including bail justices.

6

8

P Coghlan, Bail Review – First Advice to the Victorian Government, 3 April 2017, [4.30.]
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This change does not represent a significant departure from existing provisions which already
apply a reverse onus test for serious offences, nor does it impact on an accused's person rights
in criminal proceedings or change the existing evidential burdens under the Bail Act.
However, it is possible that this clarification will in some cases mean that a bail decision‐maker
might apply a more rigorous approach to the question of bail which could result in more people
being denied bail. However, this rigour is reasonable and justified taking into account the
seriousness of the offences in this category, and the increased risk to community safety. A
thorough consideration of whether a person should be released into the community is a
reasonable limitation on the right to liberty (section 21), the right to freedom of movement
(section 12) and rights in criminal proceedings (section 25(1)) because of the nature of the
right; and the importance of the purpose of the limitation to protect the Victorian community.
There are no less restrictive means reasonably available to achieve the purpose that the
limitation seeks to achieve.
Further, this bill does not affect a person’s ability to respond to the allegations made against
them, including in relation to claims that they would present an unacceptable risk on bail, to
advocate for why they should be released into the community, to make subsequent
applications for bail or to have their matters determined consistently with criminal procedure.
This is because an accused person is provided an opportunity to show ‘exceptional
circumstances’ or ‘compelling reasons’ as to why their detention is not justified. This is an
important safeguard for the accused person.
However, the Committee notes that the Statement of Compatibility does not address the risk factors
for bail in new section 4E and, in particular, their revised order.
The Committee observes that, in 1966, the Supreme Court of Ireland held:7
In this country it would be quite contrary to the concept of personal liberty enshrined in the
Constitution that any person should be punished in respect of any matter upon which he has
not been convicted or that in any circumstances he should be deprived of his liberty upon only
the belief that he will commit offences if left at liberty, save in the most extraordinary
circumstances carefully spelled out by the [legislature] and then only to secure the
preservation of public peace and order or the public safety and the preservation of the State
in a time of national emergency or in some situation akin to that.
The accepted method of preventing the commission of future offences is the threat of
conviction and punishment. Apart from any of the fundamental considerations already
referred to, even if one were to assume that the accused is guilty of the offence charged that
fact does not in any way establish the likelihood of the commission of another offence in the
relatively short interval before his trial. In the vast majority of cases, even of persons with
known criminal records, an attempt to predict who is likely to commit an offence while
awaiting trial on bail can never be more than speculation….
However, Ireland’s is the only national court to take this view.8

7

8

People v O’Callaghan [1966] 1 IR 501, 516‐517, unanimously upheld in Ryan v DPP [1989] IR 399. However,
see now Article 40.4.6, inserted by the Sixteenth Amendment to the Constitution of Ireland (approved by
75% of participating voters, with 29% of eligible voters voting), permitting provision for a court to refuse
bail to alleged serious offenders where reasonably necessary to prevent the commission of a serious
offence. See also Bail Act 1997 (Ireland), s. 2.
In 1987, a majority of the United States Supreme Court upheld a scheme allowing for pre‐trial detention on
the ground of future dangerousness, albeit only for ‘the most serious of crimes’: US v Salerno, 481 US 739
(1987).
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Relevant comparisons
The Committee observes that all equivalent Australian provisions on the test for whether an accused
person should be refused bail list the risk that a bailed accused will not attend his or her trial ahead of
the risks that the accused will endanger anyone or commit an offence while on bail.9
Conclusion
The Committee will write to the Attorney‐General seeking further information as to whether and
how the revised order of the various risks of bail listed in new section 4E(1) is relevant to the
question whether an accused person will be released on bail.

Recommendation



9

10

Refer to Parliament
for consideration



Write to Minister/
Member for clarification



No further action
required

Bail Act 1992 (ACT), s. 22(1); Bail Act 2013 (NSW), s. 17(2); Bail Act 1996 (NT), s. 24(1); Bail Act 1980 (Qld),
s. 16(1)(a); Bail Act 1985 (SA), s. 10(1)(b); Bail Act 1982 (WA), s. 7(2), (4). (There is no equivalent provision
in Tasmania’s Bail Act 1994.)
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Children Legislation Amendment (Information Sharing) Bill 2017
Bill Information
Minister
Portfolio

Hon Jenny Mikakos MP
Families and Children

Introduction Date
Second Reading Date

12 December 2017
13 December 2017

Bill Summary
The Bill would amend the Child Wellbeing and Safety Act 2005 to:




establish a child information sharing scheme for use by prescribed entities to:
o

request confidential information from another information sharing entity or restricted
information sharing entity, to promote the wellbeing or safety of a child or a group of
children

o

disclose confidential information to another information sharing entity or restricted
information sharing entity to promote the wellbeing or safety of a child or group of
children and to assist in the delivery of services

establish a register of children born or resident in Victoria (Child Link) to improve their
wellbeing and safety outcomes and to monitor and support their participation in
government‐funded programs and services. Child Link will be accessible by a range of
professionals responsible for delivering government‐funded services to children and families
for the purpose of assisting in early intervention and the provision of services to children.

The Bill would also amend a number of other Acts to reduce or remove barriers to information sharing.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – delayed commencement — whether justified
Clause 2 provides that the Bill will come into operation on a day or days to be proclaimed, with a
default commencement date of 31 December 2019, which is more than 12 months from the date of
the Bill’s introduction.
The Committee notes the following statement in the Minister’s Second Reading Speech:
Interface with the family violence information‐sharing scheme
Earlier this year, the Parliament passed the Family Violence Protection Amendment
(Information Sharing) Act 2017 (FVIS act),10 which is yet to commence. That act provides a clear
10

The Committee reported on this Bill in Alert Digest No. 5 of 2017.
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legislative basis for information to be shared between entities prescribed for the purpose of
assessing and managing risks of family violence.
The child information‐sharing reforms have been designed to complement the FVIS act, as
both schemes recognise that the safety of children, including their right to be safe from family
violence, must take precedence. Together, the two schemes will facilitate the early
identification and management of risks to child wellbeing or safety in a wide range of contexts,
enabling services to respond to the multiple, complex needs of children, women and families.
…
Implementation will be carefully phased. It is intended to align the inclusion of particular
workforces under the scheme to the schedule of the family violence information‐sharing
reforms, as much as possible. This will minimise the burden of change on organisations and
maximise organisational readiness. It will also ensure that practitioners are clear about their
roles and responsibilities under each of the new schemes.
…
An implementation strategy has been developed that sets out an overview approach to
implementation. This strategy is aligned with the implementation plan for family violence
information‐sharing reforms and the framework, including learnings to date.
The Committee is satisfied that the possible delay in the commencement of the Bill is justified.
Adverse effect on personal privacy within the meaning of the Privacy and Data Protection Act 2014
Adverse effect on privacy of health information within the meaning of the Health Records Act 2001
The Bill displaces certain Information Privacy Principles (IPPs) contained in the Privacy and Data
Protection Act 2014 and certain Health Privacy Principles (HPPs) contained in the Health Records Act
2001.
Clause 3111 inserts a new section 15B into the Privacy and Data Protection Act 2014 which provides
that nothing in IPPs 1.4, 1.5, or 10.1 applies to the collection of personal or sensitive information by
information‐sharing entities.
The effect of clause 31 is that:
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when acting in accordance with new part 6A of the Principal Act information‐sharing entities
need not collect personal information directly from the individual it relates to (IPP 1.4)



where an information‐sharing entity has collected personal information about an individual
from someone else, where compliance would be contrary to the promotion of the wellbeing
and safety of a relevant child, the entity need not take reasonable steps to ensure that the
individual is aware of matters such as the identity of the entity that has collected the
information, the fact that the individual can access the information, the purposes for which
it has been collected, and to whom the entity will disclose the information (IPP 1.5)



the circumstances in which entities are empowered to collect sensitive information are not
limited to those in which the individual has either consented; the collection is required under
law; the collection is necessary to prevent or lessen a serious and imminent threat to the life
or health of an individual; or the collection relates to the establishment, exercise or defence
of legal claims (IPP 10.1).

Clause 31 is misdescribed as clause 30 in the Statement of Compatibility.
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Clause 31 also provides that nothing in any IPP applies to the collection, use or disclosure of personal
or sensitive information under Part 6A to the extent that it requires the consent of the relevant
person.12
The Bill also displaces certain Health Privacy Principles (HPPs) contained in the Health Records Act
2001. Clause 30 inserts a new section 14C into the Health Records Act 2001 which provides that nothing
in HPPs 1.3 or 1.5 applies to the collection of health information13 and that nothing in HPP 4.3 applies
to the deletion of health information. Clause 30 also provides that nothing in any HPP applies to the
collection, use or disclosure of health information under Part 6A to the extent that it requires the
consent of the relevant person.
The Statement of Compatibility states:
…the Bill displaces certain IPPs in order to ensure that the objectives of new part 6A are not
unduly compromised… [and] makes similar amendments as outlined above to the Health
Records Act 2001, with respect to the corresponding health privacy principles contained in that
Act.
…
The Bill empowers information‐sharing entities to share a range of confidential information
about individuals in circumstances in which that information may not previously have been
able to be shared, and the scheme represents a recalibration of rights to give precedence to
the wellbeing and safety of children over the right to privacy of those children and other
persons. However, in my view, the circumstances in which confidential information may be
shared are sufficiently precise, confined, and proportionate to the legislative purpose sought
to be achieved. The information‐sharing provisions outlined above are therefore neither
unlawful nor arbitrary and as such, do not limit the right to privacy under the charter.
The bill aims to shift an entrenched, risk‐averse culture around information sharing to promote
an approach to information exchange that is proactive, collaborative and appropriately
balanced. The threshold purpose of 'wellbeing or safety' enables prevention, early risk
assessment and intervention before harm occurs or statutory intervention is required. The
factors that contribute to 'wellbeing' form the basis of the principles that are set out in new
section 41U for relevant entities to consider and, as outlined above, these principles (as well
the factors relevant in determining 'wellbeing' in the context of the legislation) will be reflected
and expanded in guidelines which must be made by the minister and which will bind relevant
entities. Further, by carving out certain categories of 'excluded information' from the
information‐sharing provisions, the bill ensures that confidential information that could give
rise to an unacceptable risk of harm cannot be shared.
The bill also contains a broad regulation‐making power in new section 46ZC of the principal
act, to provide further certainty as to the operation of the new information‐sharing scheme.
In addition to prescribing the confined list of entities which will be empowered to exchange
confidential information under the bill, the regulations may prohibit or regulate the type of
information that may be used, disclosed, handled, requested or received by an entity, further
prescribe the purposes for which confidential information may be used or disclosed, and
prescribe the information to be recorded by an entity for the purpose of its record‐keeping
requirements under new section 41ZC. Offence provisions relating to unauthorised use and
12

13

The Bill would also make consequential amendments to the Children, Youth and Families Act 2005 – Division
1 of Part 3 would repeal a number of prohibitions on disclosure under that Act. The Statement of
Compatibility states that ‘while the repeal of these provisions may permit such information to be shared
more broadly than was previously authorised, any disclosure of personal information must still be made in
accordance with the Privacy and Data Protection Act 2014 and the requirements under new Part 6A (if
sharing confidential information under that part)’.
IPPs 1.4 and 1.5 broadly correspond with HPPs 1.3 and 1.5.
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disclosure of confidential information without consent (new sections 41ZK and 41ZL), and false
claims to be or represent a prescribed information‐sharing entity (new section 41ZM) provide
further safeguards, as do the mandatory two and five‐year independent review provisions in
new sections 41ZN and 41ZO.
To the extent that the information‐sharing provisions displace some of the otherwise
applicable requirements contained in the Privacy and Data Protection Act 2014 and Health
Records Act 2001, in my view, this is crucial in order to achieve the objectives of the bill. This
approach is consistent with the approach taken in the Family Violence Protection Amendment
(Information Sharing) Act 2017, which displaced IPPs 1.4, 1.5 and 1.10 in relation to persons of
concern.
The Explanatory Memorandum states that the purpose of the displacement of IPPs 1.4, 1.5 and 1.10
and of HPPs 1.3 and 1.5 is to ensure that the promotion of children’s wellbeing and safety takes
precedence over general privacy considerations. The Explanatory Memorandum also states that it
would not be administratively practical for IPPs 1.4, 1.5 and 1.10 (or HPPs 1.3 or 1.5) to apply to Child
Link users or the Secretary to the Department of Education and Training under new Part 7A.
The Committee is satisfied that the displacement of the Information Privacy Principles and Health
Privacy Principles specified in the Bill is necessary and justified in the circumstances.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES




NONE
Other:




Compatibility with Human Rights
Operation of the Charter

Details
Privacy – Family – Children – Disclosure of confidential information to promote a child’s wellbeing or
safety
Summary: The effect of clause 8 is to allow the transfer of some confidential information between any
people or bodies prescribed by regulation, if the disclosure is for the purpose of promoting a child’s
wellbeing or safety and may assist in decisions, investigations, service provision or risk management
relating to a child. The Committee will write to the Minister seeking further information.
Relevant provision
The Committee notes that clause 8, inserting a new section 41V, provides that an ‘information sharing
entity’ may disclose ‘confidential information’ to another such entity if:
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‘the disclosure is made for the purpose of promoting the wellbeing or safety of a child or
group of children’; and



the disclosure ‘may assist’ the other entity in either making a decision relating to a child,
conducting an investigation relating to a child, providing a service to a child or managing any
risk to a child.
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‘Confidential information’ means health, personal or sensitive information, or identifiers. ‘Information
sharing entity’ means ‘a person, body or class of person or body, prescribed to be an information
sharing entity’.
The Committee observes that the effect of new section 41V is to allow the transfer of otherwise
confidential information between any people or bodies prescribed by the Governor in Council in
regulations, if the disclosure is for the purpose of promoting a child’s wellbeing or safety and may
assist in decisions, investigations, service provision or risk management relating to a child. For
example, if doctors or priests are prescribed, then those people may disclose confidential information
(e.g. about health or sexuality) provided by a child or another to any other prescribed entity (e.g. a
school or the police) if the disclosure is for the purpose of promoting a child’s wellbeing and it may
assist in service provision or risk management.
The Committee notes that the scheme in new section 41V is subject to:


an exclusion for information where its disclosure or use could endanger a person’s life or
cause injury; prejudice an investigation, inquest or trial; infringe client legal privilege,
informer confidentiality or a court order; or be contrary to ‘the public interest’.



regulations the Governor in Council ‘may make’ ‘prohibiting or regulating the type of
information that may be used, disclosed or handled’ or requested or collected ‘by an
information sharing entity’.



a set of ‘principles for guidance in relation to the collection, use or disclosure of confidential
information’, albeit ones that do not ‘create in any person any legal right’ or ‘affect in any
way the interpretation of any Act or law’.



guidelines that the Minister ‘must issue’ and that information sharing entities (other than
courts and tribunals) ‘must comply with… when handling confidential information’



any restrictions in other Victorian statutes.

The Committee observes that new section 41ZG(2) extends the Privacy and Data Protection Act 2014
to the handling of ‘personal information’ by information sharing entities that are not already subject
to that Act. However, clauses 30 and 31 disapply various Victorian information and health privacy
principles for transfers under new section 41V, including requiring that an individual be informed of
the collection of information about him or her unless there is a serious threat to life or health, and
barring the non‐consensual collection of confidential information absent a serious threat to life or
health. Other clauses disapply some transfers of information under new section 41V from various other
Victorian laws.14
Charter analysis
The Statement of Compatibility remarks:
The bill empowers information‐sharing entities to share a range of confidential information
about individuals in circumstances in which that information may not previously have been
able to be shared, and the scheme represents a recalibration of rights to give precedence to
the wellbeing and safety of children over the right to privacy of those children and other
persons. However, in my view, the circumstances in which confidential information may be
shared are sufficiently precise, confined, and proportionate to the legislative purpose sought

14

E.g. new sections 41ZH (disapplying eight provisions listed in New Schedule 7), 41ZI (disapplying provisions
in the Family Violence Protection Act 2008) & 41ZJ (disapplying provisions in the Judicial Proceedings Reports
Act 1958.)
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to be achieved. The information‐sharing provisions outlined above are therefore neither
unlawful nor arbitrary and as such, do not limit the right to privacy under the charter.
The bill aims to shift an entrenched, risk‐averse culture around information sharing to promote
an approach to information exchange that is proactive, collaborative and appropriately
balanced. The threshold purpose of 'wellbeing or safety' enables prevention, early risk
assessment and intervention before harm occurs or statutory intervention is required. The
factors that contribute to 'wellbeing' form the basis of the principles that are set out in new
section 41U for relevant entities to consider and, as outlined above, these principles (as well
the factors relevant in determining 'wellbeing' in the context of the legislation) will be reflected
and expanded in guidelines which must be made by the minister and which will bind relevant
entities. Further, by carving out certain categories of 'excluded information' from the
information‐sharing provisions, the bill ensures that confidential information that could give
rise to an unacceptable risk of harm cannot be shared.
The bill also contains a broad regulation‐making power in new section 46ZC of the principal
act, to provide further certainty as to the operation of the new information‐sharing scheme.
In addition to prescribing the confined list of entities which will be empowered to exchange
confidential information under the bill, the regulations may prohibit or regulate the type of
information that may be used, disclosed, handled, requested or received by an entity, further
prescribe the purposes for which confidential information may be used or disclosed, and
prescribe the information to be recorded by an entity for the purpose of its record‐keeping
requirements under new section 41ZC…
To the extent that the information‐sharing provisions displace some of the otherwise
applicable requirements contained in the Privacy and Data Protection Act 2014 and Health
Records Act 2001, in my view, this is crucial in order to achieve the objectives of the bill. This
approach is consistent with the approach taken in the Family Violence Protection Amendment
(Information Sharing) Act 2017, which displaced IPPs 1.4, 1.5 and 1.10 in relation to persons of
concern. A requirement that entities obtain consent from relevant individuals and make them
aware of various matters relating to confidential information collected would seriously
undermine the capacity of those entities to exchange information in the proactive, efficient
and collaborative manner envisaged by the bill. Obtaining the consent of children raises
complex issues; moreover, it may place a significant and inappropriate burden of responsibility
on children for their own safety and wellbeing, which would be inconsistent with the best
interests of those children. Further, requiring entities to obtain consent prior to sharing
confidential information would create significant uncertainty about when confidential
information can be shared and could encourage unnecessary risk aversion.
However, the Committee notes that Victoria’s similar scheme for information sharing relating to family
violence is limited to disclosures for the purpose of assessing or managing risks of such violence. By
contrast, clause 8 permits disclosure for the purpose of making decisions about a child’s ‘wellbeing’, a
term that is not defined in Victorian statutes.
The Committee notes that the United Kingdom Supreme Court recently ruled that a similar Scottish
scheme for sharing information that is ‘likely to be relevant to the exercise of any function of the
service provider or relevant authority which affects or may affect the wellbeing [also not defined] of
the child or young person’ was incompatible with human rights relating to privacy, family and children.
The Court held:15
The central problems are the lack of any requirement to obtain the consent of the child, young
person, or his or her parents to the disclosure, the lack of any requirement to inform them
about the possibility of such disclosure at the time when the information is obtained from
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them, and the lack of any requirement to inform them about such disclosure after it has taken
place. Such requirements cannot, of course, be absolute: reasonable exceptions can be made
where, for example, the child is unable to give consent, or the circumstances are such that it
would be inappropriate for the parents’ consent to be sought, or the child’s best interests
might be harmed. But, without such safeguards, the overriding of confidentiality is likely often
to be disproportionate.
The Statement of Compatibility remarks:
I note that in The Christian Institute & Ors v. The Lord Advocate (Scotland) [2016] UKSC 51, the
UK Supreme Court held an information‐sharing scheme to be incompatible with the right to
respect for private and family life under the European Convention on Human Rights. In
comparison, the information‐sharing scheme under this bill provides for detailed principles to
be considered by information‐sharing entities when sharing information. This essential aspect
of the bill will be reflected and expanded in the mandatory ministerial guidelines, with which
information‐sharing entities must comply. The extension of obligations contained in privacy
legislation (save for some limited exclusions) to information‐sharing entities under this bill also
ensures clarity and proportionality in the approach taken to information exchange. Therefore,
in my view, these features are sufficiently different to distinguish the two schemes.
The Committee observes that, in contrast to the Scottish scheme, new section 41ZA(5) provides that
information sharing entities (other than courts of tribunals) ‘must comply’ with Ministerial guidelines.
On the other hand, in contrast to new section 41U’s non‐binding principles and the Bill’s various
exceptions to privacy statutes, the Scottish scheme obliges decision‐makers to apply the Convention
on the Rights of the Child, sets out statutory rules requiring consideration of children’s wishes and to
balance their various interests and only permits disclosure by bodies that are fully subject to the United
Kingdom’s data protection law.16
Committee comment
In its 2016 judgment, the United Kingdom Supreme Court held:17
In order to reduce the risk of disproportionate interferences, there is a need for guidance to
the information holder on the assessment of proportionality when considering whether
information should be provided. In particular, there is a need for guidance on (a) the
circumstances in which consent should be obtained, (b) those in which such consent can be
dispensed with and (c) whether, if consent is not to be obtained, the affected parties should
be informed of the disclosure either before or after it has occurred. Also relevant is whether
the recipient of the information is subject to sufficient safeguards to prevent abuse.
The Committee notes that new section 41ZA(2) provides that Ministerial guidelines on information
sharing ‘must address’:
(a) how an information sharing entity or a restricted information sharing entity may
demonstrate its capacity to handle confidential information responsibly and appropriately
in accordance with this Part; and
(b) how the principles set out in section 41U are to be applied in practice by an information
sharing entity or a restricted information sharing entity when collecting, using or
disclosing confidential information under this Part.

16
17

Children and Young People (Scotland) Act 2014 (Scotland), ss. 1, 2, 26(5), 26(7) & 26(11).
The Christian Institute & Ors v The Lord Advocate (Scotland) [2016] UKSC 51, [101].
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The Statement of Compatibility remarks:
[I]n keeping with the principles, the guidelines will state that entities should have regard to the
views of a child (and their relevant family members) where appropriate, safe and reasonable
to do so. Further, the principle that an information‐sharing entity should only override a
person's right to privacy to the extent necessary to promote wellbeing or safety ensures a
proportionate approach to information sharing.
However, the Bill does not otherwise limit who can be prescribed to be an ‘information sharing entity’
under clause 8 or what the guidelines must specify. New section 41ZA(7), by specifying that the
guidelines are not ‘legislative instruments’, removes the guidelines from ordinary regimes for
parliamentary scrutiny of subordinate legislation, including for their compatibility with Charter rights.
In relation to the Scottish Bill, the United Kingdom Supreme Court held:18
It is thus perfectly possible that information, including confidential information concerning a
child or young person’s state of health (for example, as to contraception, pregnancy or sexually
transmitted disease), could be disclosed… to a wide range of public authorities without either
the child or young person or her parents being aware of the interference with their [human]
rights, and in circumstances in which there was no objectively compelling reason for the failure
to ascertain and have regard to their views. While [a Ministerial guideline] advises that a record
should be kept of the rationale behind a decision to share information, such a record will not
assist a child, young person or parent who is not informed that the information is to be or has
been shared.
The Statement of Compatibility remarks:
Although non‐compliance [with the guidelines] alone is not an offence (new section 41ZK(5)
and 41ZL(4)), it will be relevant to complaints made under the Privacy and Data Protection Act
2014, Health Records Act 2001 or Privacy Act 1988 of the commonwealth (Privacy Act), and
may lead to a person or body ceasing to be prescribed as an information‐sharing entity.
However, the Committee observes that new section 41ZB provides:
The use or disclosure of confidential information under this Part in good faith and with
reasonable care—
(a) does not for any purpose constitute unprofessional conduct or a breach of professional
ethics on the part of the individual by whom it was made; and
(b) does not make the individual by whom it was made subject to any liability in respect of it;
and
(c) without limiting paragraphs (a) and (b), does not constitute a contravention by the
individual of any other Act.
The Committee notes that this section may bar complaints or proceedings against a natural person for
breaches of privacy legislation or the Charter’s obligations for public authorities19 (unless the individual
disclosed the information in bad faith or negligently.)
Relevant comparisons
The Committee notes that there are similar child wellbeing information sharing schemes in every
Australian jurisdiction. All except South Australia have similar provisions to new section 41ZB

18
19
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The Christian Institute & Ors v The Lord Advocate (Scotland) [2016] UKSC 51, [84].
See Bare v IBAC [2015] VSCA 197.
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(exempting individuals who act in good faith from proceedings or other laws.)20 In contrast to the Bill,
Ministerial ‘standards’ for information sharing in the ACT are ‘disallowable instruments’ and hence
subject to parliamentary scrutiny.21
The Committee observes that a Bill to revise Scotland’s scheme in light of the ruling by the United
Kingdom Supreme Court removes a permission to disclose information in breach of any common law
duty of confidentiality, preserves the effect of all other laws, specifies that guidelines ‘must in
particular provide for safeguards applicable to the provision of information’ and requires that draft
guidelines be laid before the Scottish Parliament before they are issued.22
Conclusion
The Committee will write to the Minister seeking further information as to:
•

the reason for new section 41ZA(7)’s exemption of information sharing guidelines from the
definition of ‘legislative instrument’;23 and

•

whether or not new section 41ZB permits complaints or proceedings to be brought with respect
to the disclosure of information by an individual (absent bad faith or negligence) under
Victoria’s privacy legislation and/or the Charter.

Recommendation



20

21
22

23

Refer to Parliament
for consideration



Write to Minister/
Member for clarification



No further action
required

Children and Young People Act 2008 (ACT), s. 863E; Care and Protection of Children Act 2007 (NT), s. 293F;
Children and Young Persons (Care and Protection) Act 1998 (NSW), s. 245G; Child Protection Act 1999 (Qld),
s. 159Q; Children, Young Persons and Their Families Act 1997 (Tas), s. 53B(4); Children and Community
Services Act 2004 (WA), s. 28B(6).
Children and Young People Act 2008 (ACT), s. 887(2)(j) & (3).
Children and Young People (Information Sharing) Scotland Bill 2017. Indicative draft guidance is available
at <http://www.gov.scot/Resource/0052/00521285.pdf>.
See Subordinate Legislation Act 1994, s. 27, which provides that this Committee ‘may advise the Minister
about any matter relating to the administration or operation of this Act’.
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Justice Legislation Amendment (Victims) Bill 2017
Bill Information
Minister
Portfolio

Hon Martin Pakula MP
Attorney‐General

Introduction Date
Second Reading Date

12 December 2017
13 December 2017

Bill Summary
The Bill would:


amend the Criminal Procedure Act 2009 to introduce an intermediaries scheme pilot program
for certain witnesses and ground rules hearings (An intermediary acts on behalf of a
vulnerable witness to assist them to give their best evidence in criminal proceedings. Ground
rules hearings are used to discuss and establish how to enable certain witnesses to give their
best evidence.)



amend the Crimes Act 1958 to further reform laws relating to sexual offences to make them
simpler, clearer and more effective



amend the Sentencing Act 1991 to prevent a court from taking into account an offender's
prior good character or lack of previous convictions in sentencing for a child sex offence, if
that fact assisted the offender to commit the offence



amend the Sentencing Act 1991 to include an historical offence of indecent assault upon a
male in the serious offender sentencing regime in Part 2A of that act



amend the Victims of Crime Assistance Act 1996 to remove the time limit of two years for
applications in relation to child abuse



make minor amendments to the Family Violence Protection Act 2008 to correct previous
drafting errors



amend the Children, Youth and Families Act 2005 to remove the restriction on publication of
a report or picture that would identify a victim or alleged victim.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES







NONE
Other:

Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Retrospective application of laws
i.)

Retention of children’s forensic information and fingerprints

Clauses 8 and 9 would amend sections 464P to 464ZGA of the Crimes Act 1958, which deal with the
retention and destruction of fingerprint and forensic information from juveniles.
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The effect of clause 8 would be to alter the exception to the requirement to destroy fingerprints
retained following a finding of guilt (which currently applies for specified offences in section 464P) so
that it would apply in relation to:


offences against the Crimes Act 1958



offences at common law where the maximum penalty is specified by the Crimes Act 1958



where the offence is punishable by level 4 imprisonment or more.

Clause 9 would introduce the same change in relation to the retention of forensic information of
juveniles following a finding of guilt under section 464ZGA.
The Statement of Compatibility states:
Although the results of the amendments will be that the destruction requirements for
children's forensic information and fingerprints may differ from those at the time the child
committed the offence, the retention of forensic information and fingerprints is not a penalty.
The primary purpose of such retention is to prevent re‐offending by offenders, and facilitate
the investigation of further offences.
I further note that the amendments to the retention of forensic information will only apply to
forensic information that has been retained following an order under section 464ZFB(1) or that
was taken in accordance with an order under section 464ZF(2) after the commencement of
the bill.
The Committee considers that the retrospective effect of clauses 8 and 9 is reasonable and justified
in the circumstances.
ii.)

Sentencing for sexual offence committed against a child

Part 5 of the Bill (clauses 32 to 35) would amend the Sentencing Act 1991.
Clause 33 would insert new section 5AA into the Sentencing Act 1991 to introduce a requirement that
a court disregard an offender’s previous good character or lack of previous convictions when
sentencing them for a sexual offence committed against a child where those attributes assisted the
offender in committing the offence.24
Under clause 34 (new section 164), this would apply to adult offenders regardless of when the offence
was committed and could therefore affect future sentences for past crimes.
The Statement of Compatibility states:
…it is anticipated that any increase in sentence will be modest and within the range of the
existing penalty for the offence at the time it was committed. Part 5 will also only apply in very
specific circumstances of child sexual offending, and will not apply in relation to future hearings
for appeals of sentences already imposed prior to Part 5 coming into effect.
Further, it is argued that Part 5 promotes the human dignity of victims of child sex offenders,
by preventing an offender from being treated as a person of 'good character' where that
person has exploited that character to offend.

24

Currently, a court must have regard to an offender's previous good character or lack of previous findings of
guilt or convictions in sentencing even if those attributes assisted them to commit a sexual offence against
a child, see Ryan v The Queen (2001) 206 CLR 267 and Wakim v The Queen [2016] VSCA 301.
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The Committee considers that the retrospective effect of clause 33 is reasonable and justified in the
circumstances.
iii.) Historical offence of indecent assault upon a male person
Clause 35 would insert an historical offence of indecent assault upon a male person into schedule 1 to
the Sentencing Act 1991, making it a 'sexual offence' for the purposes of Part 2A (Serious offenders) of
that Act.
The Statement of Compatibility notes that subjecting this offence to the Part 2A provisions may lead
to longer sentences for offenders who have committed the historical offence and that there are two
scenarios in which it would affect such offenders:


where the offender is in future sentenced for the offence and also meets the ‘serious sexual
offender’ definition in Part 2A



where the offender is in future sentenced for another sexual offence and has in the past been
convicted and sentenced to imprisonment or youth detention for this offence and other
offences which bring them within the definition of a ‘serious sexual offender’.

The Statement of Compatibility states:
It is anticipated that this amendment will have a limited effect, as it will only affect persons
who have committed an indecent assault upon a male between 1 April 1959 and 8 November
1967, and who are captured under the scheme in Part 2A of the Sentencing Act by virtue of
being a serious offender. Further, the amendment will not apply in relation to future hearings
for appeals of sentences already imposed prior to Part 5 coming into effect.
The consequential amendment to the Serious Sex Offender (Detention and Supervision) Act
2009, to include this offence as a 'relevant offence', may result in ongoing detention and
supervision of certain persons given a custodial sentence for this offence. However, the
purpose of the ongoing detention and supervision of certain persons under this act is intended
for the protection of the community, and not as a further punishment for the offender (see
WBM v Chief Commissioner of Police (2010) 27 VR 249). Therefore, I do not consider that this
amendment limits the right in section 27(2) of the charter, as the purpose of any detention
and supervision is not to increase the punishment for an offender.
Further, other offences involving indecent assaults upon male persons are already included in
the list of relevant offences in the Serious Sex Offender (Detention and Supervision) Act 2009,
meaning that the inclusion of this offence will enable similar offenders, who have committed
similar offences involving indecent assaults upon male persons, to be treated alike when being
considered for a detention or supervision order.
The Committee considers that the retrospective effect of clause 35 is reasonable and justified in the
circumstances.

Recommendation
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Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required
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CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Justice Legislation Amendment (Victims) Bill 2017 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.

Recommendation



Refer to Parliament
for consideration



Write to Minister/
Member for clarification



No further action
required
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Labour Hire Licensing Bill 2017
Bill Information
Minister
Portfolio

Hon Natalie Hutchins MP
Industrial Relations

Introduction Date
Second Reading Date

13 December 2017
14 December 2017

Bill Summary
The Bill would:


establish a licensing system to regulate the provision of labour hire services



impose civil penalties upon providers and users of labour hire services who obtain such
services from anyone who is not a licensed provider of labour hire services



establish the Labour Hire Licensing Authority and the office of Labour Hire Licensing
Commissioner and provide for their functions and powers



provide for the development of a voluntary code of practice for the labour hire industry



provide for the appointment of inspectors to monitor compliance and provide for their
powers and



amend the Public Administration Act 2004 in relation to the office of Labour Hire Licensing
Commissioner.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – delayed commencement — whether justified
Clause 2 provides that the Bill will come into operation on proclamation, with a default
commencement date of 1 November 2019, which is more than 12 months from the date of the Bill’s
introduction.
The Committee notes that there is no explanation for the possible delayed commencement of the Bill.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to her
attention and to request further information as to the reasons for the possible delayed
commencement date.
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Self‐incrimination – Production of documents – Justification for limitation of privilege
Part 5 of the Bill, which deals with the powers of inspectors and enforcement under the Bill, would:


create an obligation for a holder of a licence to keep all documents relating to the business
available for inspection by an inspector (clause 67)



enable an inspector, with the written approval of the authority and for the purpose of
monitoring compliance with an embargo notice, to apply to the Magistrates Court for an
order requiring the owner of the thing, or the occupier of the premises where it is kept, to
answer questions or produce documents (clause 80)



make it a requirement to assist an inspector exercising a power of entry under a warrant by
giving information to the inspector, orally or in writing (clause 84)

Clause 91 provides that it is a reasonable excuse for a person to refuse or fail to give information or do
any other thing that the person is required to do under Part 5, if it would tend to incriminate them.
However, the clause also provides that it is not a reasonable excuse to refuse or fail to produce a
document if it would tend to incriminate the person. The clause therefore abrogates the privilege
against self‐incrimination, albeit only in relation to pre‐existing documents.
The Statement of Compatibility states:
The privilege against self‐incrimination generally covers the compulsion of documents or
things which might incriminate a person. However, the application of the privilege to pre‐
existing documents is considerably weaker than that accorded to oral testimony or documents
that are required to be brought into existence to comply with a request for information. I note
that some jurisdictions have regarded an order to hand over existing documents as not
engaging the privilege against self‐incrimination.
The primary purpose of the abrogation of the privilege in relation to documents is to facilitate
compliance with the scheme by assisting inspectors to access information and evidence that is
difficult or impossible to ascertain by alternative evidentiary means. Taking into account the
protective purpose of the bill, there is significant public interest in ensuring that labour hire
providers are operating in compliance with the provisions of the bill and the regulations.
… The documents that an inspector can require to be produced are those connected with a
licence‐holder's business of providing labour hire services, and for the purpose of monitoring
compliance with the bill or regulations. Importantly, the requirement to produce a document
to an inspector does not extend to having to explain or account for the information contained
in that document. If such an explanation would tend to incriminate, the privilege would still be
available.
The Statement of Compatibility also notes that where evidence or documents are produced in
proceedings for a pecuniary penalty order against a person for a contravention of a civil penalty
provision, clause 100 provides that such evidence is not admissible in subsequent criminal proceedings
against that person on the basis of the same conduct (except in respect of the falsity of the evidence).
The Committee is satisfied that the limitation of the privilege against self‐incrimination is both
reasonable and necessary in the circumstances.
Power of entry, search and seizure without a warrant
Clause 74 would provide an inspector with a power of entry, search and seizure without a warrant,
during normal business hours, to the premises of a labour hire services business and certain premises
associated with the business.
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The Explanatory Memorandum states:
The purpose of the inspection and other powers is to enforce compliance with the Act,
regulations and relevant licence conditions, to ensure that labour hire services are provided in
a safe and transparent manner and to ensure that the rights of vulnerable workers are
protected. Licence holders and others involved in the business of providing labour hire services
will have a diminished expectation of privacy in the regulatory context, and it is reasonable
that they can be required to produce information and permit entry to business premises for
compliance purposes.
In the case of persons who are not involved in the provision of labour hire services, inspectors'
powers to require third parties to answer questions or provide information are limited to those
individuals who have control over relevant documents and information, or bodies that are
likely to hold relevant information, and only for the purpose of monitoring compliance.
Moreover, the inspection powers in clause 74 are limited in that they may only be exercised
during the normal business hours of the business being conducted at the premises. Similarly,
the exercise of the entry powers is limited to the specific premises set out in subclause (1)(a).
Access to these premises is essential to the investigation and enforcement of compliance with
the Act and the regulations.
The Committee is satisfied that the power or entry, search and seizure without a warrant, contained
in the Bill, is necessary and reasonable in the circumstances.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Labour Hire Licensing Bill 2017 is compatible with the rights set out in the Charter of Human Rights
and Responsibilities.

Recommendation
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Refer to Parliament
for consideration



Write to Minister/
Member for clarification



No further action
required
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Marine and Coastal Bill 2017
Bill Information
Minister
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and Climate
Change

Introduction Date
Second Reading Date

12 December 2017
13 December 2017

Bill Summary
The Bill would repeal and partially re‐enact the Coastal Management Act 1995 and provide for the
integrated and coordinated planning and management of the marine and coastal environment of
Victoria.

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Possible strict or absolute liability offences
Clause 65 would make it an offence for a person without a consent to use or develop, or undertake
works on, marine and coastal Crown land. The offence would be subject to a penalty, in the case of a
natural person, of 60 penalty units and in the case of a body corporate, to 300 penalty units.
Clause 66 would make it an offence for a person to whom a consent is given to fail to comply with a
condition of that consent, other than a reporting condition. The offence would be subject to a penalty,
in the case of a natural person, of 60 penalty units and in the case of a body corporate, to 300 penalty
units.
Clause 67 would make it an offence for a person to whom a consent is given to fail to comply with a
reporting condition. The offence would be subject to a penalty, in the case of a natural person, of 12
penalty units and in the case of a body corporate, to 60 penalty units.
The Committee notes that an offence is one of strict liability if there is no requirement to prove mens
rea25 on the part of the accused but where the defence of ‘honest and reasonable mistake of fact’ is
available.
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Mens rea is a Latin term which means ‘guilty mind’. Different standards of mens rea apply depending on
the offence, i.e., that the accused: actually intended to do the act for which they have been charged; or had
knowledge as to the possible harmful consequences of the act; or was negligent regarding the likelihood of
the harm that would be caused by the act.
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An offence is one of absolute liability if there is no requirement to prove that the accused actually
intended to do the act for which they have been charged and the defence of ‘honest and reasonable
mistake of fact’ is unavailable.
When legislation is silent on the question of mens rea, there is a presumption that it is required.
However, that presumption may be rebutted depending on: the subject matter; the nature of the
offence and the punishment; and whether the absence of mens rea would assist enforcement.26
The absence of a specific knowledge requirement in each of clauses 65, 66 and 67 may mean that it
would be open to a court to interpret those clauses as either: requiring knowledge (mens rea offences);
not requiring knowledge but allowing for a defence of honest and reasonable mistake of fact (strict
liability); or not allowing for any defence (absolute liability).
Paragraph A (iv) of the Committee’s Practice Note, states that it is a matter of concern to the
Committee where a Bill provides insufficient or unhelpful explanatory material in respect to the
creation of a strict or absolute liability offence. The Committee notes that neither the Explanatory
Memorandum nor the Statement of Compatibility address the question whether clauses 65, 66 or 67
should be construed as mens rea, strict liability or absolute liability offences.
Given the uncertainty regarding the construction of clauses 65, 66 and 67, the Committee will write
to the Minister to request clarification.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Marine and Coastal Bill 2017 is compatible with the rights set out in the Charter of Human Rights
and Responsibilities.

Recommendation
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Refer to Parliament
for consideration



Write to Minister/
Member for clarification

See the High Court decision in He Kaw Teh v R [1985] HCA 43.



No further action
required
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Planning and Environment Amendment (Distinctive Areas and
Landscapes) Bill 2017
Bill Information
Minister
Portfolio

Hon Richard Wynne MP
Planning

Introduction Date
Second Reading Date

13 December 2017
14 December 2017

Bill Summary
The Bill would amend the Planning and Environment Act 1987 to provide for:


the declaration of distinctive areas and landscapes



the preparation and implementation of a Statement of Planning Policy for a declared area to
ensure coordinated decision‐making by public entities in relation to declared areas.

The Bill would also make consequential amendments to other Acts.

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES







NONE
Other:

Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
The Committee makes no comment on the Bill with respect to its non‐Charter terms of reference under
section 17 of the Parliamentary Committees Act 2003.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES




NONE
Other:




Compatibility with Human Rights
Operation of the Charter

Details
The Planning and Environment Amendment (Distinctive Areas and Landscapes) Bill 2017 is compatible
with the rights set out in the Charter of Human Rights and Responsibilities.
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Recommendation
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Refer to Parliament
for consideration



Write to Minister/
Member for clarification



No further action
required
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Victorian Independent Remuneration Tribunal and Improving
Parliamentary Standards Bill 2017
Bill Information
Minister
Portfolio

Hon Gavin Jennings MP
Special Minister of State

Introduction Date
Second Reading Date

12 December 2017
13 December 2017

Bill Summary
The Bill would amend: the Parliamentary Salaries and Superannuation Act 1968; the Members of
Parliament (Register of Interests) Act 1978; and the Public Administration Act 2004 to:


establish an independent remuneration tribunal (the Victorian Independent Remuneration
Tribunal) to set salaries and allowances for various people, such as members of Parliament
and salary bands for some public sector executives



introduce a range of reforms relating to parliamentary allowances, including reporting,
compliance and enforcement measures regarding the use of parliamentary allowances



modernise and update the code of conduct and register of interests applicable to members
of Parliament.

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES







NONE
Other:

Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – delayed commencement — whether justified
Clause 2 of the Bill provides that while certain clauses will commence on the day after Royal Assent,27
the remainder will come into operation on the first sitting day of the 59th Parliament, i.e:


sections 36(f) and (g)



Part 6 (except sections 42, 50 and 55)



Part 8



Part 9 (except section 77).

The Committee notes that the first sitting day of the 59th Parliament is likely to be more than 12 months
from the date of the Bill’s introduction.28
The Explanatory Memorandum states in relation to the commencement of the above provisions:

27
28

That is, Parts 1, 2, 3, 4 and 5 (except section 365(f) and (g)), sections 42, 50 and 55), Part 7 and section 76.
The election of the 59th Parliament of Victoria will take place on 29 November 2018.
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This will ensure that most of the reforms to the Parliamentary Salaries and Superannuation
Act 1968 and the reforms to the Members of Parliament (Register of Interests) Act 1978 will
be aligned with the commencement of the new Parliament.
The possible delayed commencement appears justified in the circumstances.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2017 is
compatible with the rights set out in the Charter of Human Rights and Responsibilities.

Recommendation
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Refer to Parliament
for consideration



Write to Minister/
Member for clarification



No further action
required

Appendix 1
Ministerial responses to Committee
correspondence
The Committee received Ministerial responses on the Bills listed below.
The responses are reproduced in this appendix – please refer to Appendix 4 for additional
information.

i. Primary Industries Legislation Amendment Bill 2017
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Appendix 2
Index of Bills in 2018
Alert Digest Nos.
Audit Amendment Bill 2017
Bail Amendment (Stage Two) Bill 2017
Children Legislation Amendment (Information Sharing) Bill 2017
Justice Legislation Amendment
(Victims) Bill 2017
Labour Hire Licensing Bill 2017
Marine and Coastal Bill 2017
Planning and Environment Amendment (Distinctive Areas and Landscapes) Bill 2017
Primary Industries Legislation Amendment Bill 2017
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2017

1
1
1
1
1
1
1
1
1
1

37
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Appendix 3
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Audit Amendment Bill 2017
Marine and Coastal Bill 2017
(vi)

1
1

inappropriately delegates legislative power

Audit Amendment Bill 2017
Labour Hire Licensing Bill 2017

1
1

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Audit Amendment Bill 2017
Bail Amendment (Stage Two) Bill 2017
Children Legislation Amendment (Information Sharing) Bill 2017

1
1
1
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Appendix 4
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Primary Industries Legislation
Amendment Bill 2017

Agriculture

12.12.17
20.12.17

18 of 2017
1 of 2018

Audit Amendment Bill 2017

Special Minister for State

06.02.18

1 of 2018

Bail Amendment (Stage Two) Bill
2017

Attorney‐General

06.02.18

1 of 2018

Children Legislation Amendment
(Information Sharing) Bill 2017

Family and Children

06.02.18

1 of 2018

Labour Hire Licensing Bill 2017

Industrial Relations

06.02.18

1 of 2018

Marine and Coastal Bill 2017

Energy, Environment and Climate
Change

06.02.18

1 of 2018
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