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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2014 one penalty unit equals $147.61 )
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
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Assisted Reproductive Treatment Amendment Bill 2015
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

24 November 2015
25 November 2015
Legislative Assembly
Hon. Jill Hennessy MLA
Minister for Health

Purpose
The Bill would amend the Assisted Reproductive Treatment Act 2008 (the Principal Act) to:


enable a person born as a result of a pre‐1998 donor treatment procedure (i.e., assisted
reproductive treatment involving donated gametes), or their descendants, to obtain
identifying information about their donor from the Victorian Assisted Reproductive
Treatment Authority (VARTA), whether or not the donor consents (substituted sections 59
and 60) [18, 19] (Refer to Charter report below)



establish a contact preference scheme (to be administered by VARTA) for donors and
persons born as a result of a donor treatment (as well as their parents and descendants),
under which the person lodging the preference would be indicate whether they consent to
contact and if so, on what basis (new Divisions 3A and 3B of Part 6) [23]
o

it would be an offence (subject to 50 penalty units) for a donor‐conceived person to
contact their pre‐1998 donor where the donor has lodged a no contact preference
(new section 63(3) and 63G(2)) [23]

o

it would also be an offence (subject to 50 penalty units) for a donor to contact a
person born as a result of a donor treatment procedure where that person has lodged
a no contact preference (new section 63O(2) [23]



provide for the making of a ‘production order’ by the Magistrates’ Court, requiring that a
person provide records relating to a pre‐1988 donor treatment procedure to VARTA (new
sections 56D, 56F, 56H and 56I) (Refer to Charter report below)



make it an offence (subject to 50 penalty units) for a person to disclose to any other person
that VARTA has requested that they provide:
o

records relating to a pre‐1988 donor treatment procedure that the Authority believes
on reasonable grounds is in their possession or control (new section 56C) or

o

information relating to a pre‐1998 donor or donor treatment procedure (new section
56K)

It would be an excuse to both offences for the person to show that the disclosure was
reasonably necessary for the purposes of locating the relevant records or information or
was made to the person to whom the records relate. [15] (Refer to Charter report below)
The Bill would also make consequential amendments to the Births, Deaths and Marriages
Registration Act 1996.

1

Scrutiny of Acts and Regulations Committee

Comment
Delayed commencement — commencement by proclamation or by 1 March 2017
Clause 2 of the Bill provides that the Bill will come into operation on a day or days to be proclaimed
or on 1 March 2017 if the Bill is not proclaimed before that date.
The Bill therefore provides for commencement by proclamation or on a day that is more than 12
months after the introduction of the Bill.
The Committee notes the following statement in the Explanatory Memorandum:
The default commencement date of 1 March 2017 is necessary as it is anticipated that a
period of up to 12 months will be required to prepare for implementation. The Victorian
Assisted Reproductive Treatment Authority will require this time to establish policies and
procedures for management of the Central Register and the Voluntary Register for which the
Authority will become responsible on the commencement of the Bill.

Submissions received
The Committee received a submission on the Bill from Monash University’s Castan Centre for Human
Rights Law.
A copy of the submission is reproduced at Appendix 5. The submission is also available on the
Committee’s website.
The Committee thanks the Castan Centre for Human Rights Law for its submission on the Bill.

Charter report
Privacy – Freedom of conscience – Magistrate may require person to produce records relating to a
pre‐1988 donor treatment procedure – Requirement overrides medical professional privilege,
professional ethics, medical patient confidentiality and sexual offence victim confidentiality
Summary: The effect of new sections 56H and 56I is that a person who is ordered to provide records
relating to a pre‐1988 donor treatment procedure may be required to breach medical professional
privilege, professional rules and ethics or the confidentiality of patients or sexual offence victims. The
Committee will write to the Minister seeking further information.
The Committee notes that clause 15, inserting new section 56F, provides that, if:


the Victorian Assisted Reproductive Treatment Authority has asked a person to locate and
give it records relating to a pre‐1988 donor treatment procedure that resulted in the birth
of someone who (or whose parent or child, or a donor) has requested information;



the person did not provide all the requested records within 90 days;



the Authority believes on reasonable grounds that the person is in possession or has
control of the requested records; and



the Magistrates’ Court is satisfied that there are reasonable grounds for believing that the
person is in possession or has control of the requested records;

‘the court may make a production order requiring the person to produce to the Authority… the
records specified in the order’.

2
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New Section 56H provides that it is an offence (punishable by a fine of up to 50 penalty units, or
about $7500) to fail to comply with the order without a reasonable excuse. New section 56I provides
that:


the grounds of medical professional privilege or that compliance would constitute
unprofessional conduct or a breach of professional ethics are not reasonable excuses; and



existing statutory provisions that bar:
o

physicians or surgeons from divulging any information in a civil suit, action or
proceeding that they have necessarily acquired in attending a patient without that
patient’s consent (or, if the patient is deceased, the consent of any legal personal
representative, spouse or child of the patient);1 and

o

anyone producing a document containing a communication made in confidence by an
alleged sexual offence victim to a registered medical practitioner or counsellor in a
legal proceeding unless a court finds that the information in the document would have
substantial probative value and that disclosure is in the public interest2

do not apply to prevent the production of documents under the order.
The Committee observes that the effect of new sections 56H and 56I is that a person who is
ordered to provide records relating to a pre‐1988 donor treatment procedure may be required to
breach medical professional privilege, professional rules and ethics or the confidentiality of
patients or sexual offence victims.
The Statement of Compatibility remarks:
The enquiry and production powers contained in the bill will engage the right of privacy of
the donor, the donor’s family and any other person whose information is disclosed as a result
of the exercise of the powers by VARTA. However, the bill ensures that the interference is
neither unlawful nor arbitrary by clearly setting out the procedures that will govern the
disclosure of the information and providing appropriate safeguards which protect the privacy
of personal and health information.
In the case of applications to the Magistrates’ Court for production orders, they must be
supported by an affidavit which sets out the grounds on which VARTA holds the belief that
the person against whom the order is sought holds the relevant records. The application and
affidavit must be served on the person holding the records (the respondent) prior to the
hearing, and the respondent will have an opportunity to attend court and present their case.
It is the court, rather than VARTA, who will decide whether the records a person has refused
to provide must be produced, and the court will make its decision having regard to the
matters contained in VARTA’s affidavit and any other evidence before it. Applications for
production orders will be heard in closed court, given the sensitivity of the information
involved.
However, the Committee notes that:

1
2



new section 56F provides that a magistrate who is satisfied that a person has a requested
record ‘may’ require that person to produce that record to the Authority. The Committee
observes that the section does not specify any criteria for how the magistrate should
exercise this apparent discretion.



new section 56I(1) provides that the grounds that compliance ‘would constitute
unprofessional conduct or a breach of professional ethics’ are not a reasonable excuse for
non‐compliance with an order to produce a record of a pre‐1988 donor treatment

Evidence (Miscellaneous Provisions) Act 1958, s. 28.
Evidence (Miscellaneous Provisions) Act 1958, s. 32C.
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procedure. The Committee observes that this may mean that a lawyer may be required to
produce a document containing confidential information supplied by a client (for example,
where the client sought legal advice about his or her possible liability for child support as a
result of the donation) even though that would breach ethical, professional and legal rules
protecting lawyer‐client confidentiality.


new section 56I(2) may mean that a document relating to a pre‐1988 donor treatment
procedure that contains a communication made in confidence by an alleged sexual offence
victim (for example, a questionnaire where a donor revealed, as part of his or her medical
history or pre‐donation counselling, that he or she was a rape victim) may be produced in a
legal proceeding without a court first finding that the disclosure would have substantial
probative value and would be in the public interest.

The Committee observes that new section 56I(1), to the extent that it may require doctors,
counsellors or other professionals to act in breach of their profession’s ethics or personal promises
(for example, by requiring them to divulge information about a patient that they had promised would
be kept confidential) may engage the Charter’s right to freedom of conscience, including the freedom
to demonstrate that belief in practice and not to be coerced in a way that limits that freedom.3
The Statement of Compatibility does not address the Charter’s right to freedom of conscience, but
does address the compatibility of new section 56F with the Charter’s right to privacy as follows:
The enquiry and production powers contained in the bill will engage the right of privacy of
the donor, the donor's family and any other person whose information is disclosed as a result
of the exercise of the powers by VARTA. However, the bill ensures that the interference is
neither unlawful nor arbitrary by clearly setting out the procedures that will govern the
disclosure of the information and providing appropriate safeguards which protect the privacy
of personal and health information.
In the case of applications to the Magistrates Court for production orders, they must be
supported by an affidavit which sets out the grounds on which VARTA holds the belief that
the person against whom the order is sought holds the relevant records. The application and
affidavit must be served on the person holding the records (the respondent) prior to the
hearing, and the respondent will have an opportunity to attend court and present their case.
It is the court, rather than VARTA, who will decide whether the records a person has refused
to provide must be produced, and the court will make its decision having regard to the
matters contained in VARTA's affidavit and any other evidence before it. Applications for
production orders will be heard in closed court, given the sensitivity of the information
involved.
The Committee will write to the Minister seeking further information as to:

3
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what criteria govern a magistrate’s discretion under new section 56F to refuse to order a
person (who the magistrate is satisfied has possession or control of a document relating to
a pre‐1988 donor treatment procedure) to produce a record to the Victorian Assisted
Reproductive Treatment Authority;



whether a lawyer can refuse to produce a document under new section 56H on the ground
that doing so would breach lawyer‐client confidentiality; and



the purpose of new section 56I(2)’s provision that existing s. 32C of the Evidence
(Miscellaneous Provisions) Act 1958, which limits when documents containing certain
communications made in confidence by alleged sexual offence victims can be produced in
legal proceedings, does not apply to prevent the disclosure of a document relating to a pre‐
1988 donor treatment procedure that a magistrate has ordered to be produced.

Charter s. 14.
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The Committee refers to Parliament for its consideration the question of whether or not new
section 56I(1), to the extent that it may require doctors, counsellors or other professionals to act in
breach of their professional ethics, is compatible with the right to freedom of conscience in
Charter s. 14.
Freedom of expression – Person requested to provide documents or information must not disclose
that request to most others
Summary: The Committee will write to the Minister seeking further information as to whether or not
new sections 56C and 56K, which generally bar a recipient of a request from the Victorian Assisted
Reproductive Treatment Authority for reports or information about donors or donor treatment
procedures from disclosing to any other person that the Authority has made that request, are
compatible with the Charter’s right to freedom of expression.
The Committee notes that clause 15, inserting new sections 56C and 56K, makes it an offence
(punishable by 50 penalty units, or approximately $7500) for a person who receives a request from
the Victorian Assisted Reproductive Treatment Authority:


to locate and give to the Authority records relating to a pre‐1988 donor treatment procedure
(section 56C) or



for information relating to a pre‐1998 donor or donor treatment procedure (section 56K)

to ‘disclose, whether directly or indirectly, to any other person that the Authority has made such a
request unless’:


‘the disclosure is reasonably necessary for the purposes of locating the’ records or
information ‘that is the subject of the request’; or



in the case of a request for records, ‘the disclosure is made to the person to whom the
requested records relate.’

The Committee observes that new sections 56C and 56K may engage the Charter’s right to freedom
of expression.4 The Statement of Compatibility does not discuss the Charter’s right to freedom of
expression.
The Committee notes that new sections 56C and 56K appear to bar a person who receives a request
from the Victorian Assisted Reproductive Treatment Authority for records or information relating to
a donor or a donor treatment procedure from disclosing the fact or nature of that request to:

4



the donor or a donor‐conceived person, to the extent that the request is for information
that is not part of a record.



a non‐donor who is potentially affected by the request (for example the donor’s family.)



a family member, counsellor, advisor or confidant of the recipient of the request (for
example, a person who the recipient wishes to consult with about the ramifications of
complying with the request.)



a lawyer (for example, where the person who receives the request wishes to seek legal
advice about the request, or wishes to engage a lawyer to represent him or her in court
proceedings relating to the request).



a court (for example, where the person wishes to challenge the legality of the request in
the Supreme Court.)

Charter s. 15(2).
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the media (for example, as part of a political campaign against the new legal rules
contained in the Bill).

The Committee observes that new sections 56C and 56K apply even if the making of the request is no
longer confidential.
The Committee will write to the Minister seeking further information as to whether or not new
sections 56C and 56K, which generally bar a recipient of a request from the Victorian Assisted
Reproductive Treatment Authority for reports or information about donors or donor treatment
procedures from disclosing to any other person that the Authority has made that request, are
compatible with the right to freedom of expression in Charter s. 15(2), including whether or not
there are any less restrictive alternatives reasonably available to achieve the purposes of new
section 56C and 56K.

Medical or scientific treatment without full, free and informed consent – Disclosure of information
that will or may identify a donor – Removal of requirement for donor consent – Donations made on
basis of anonymity
Summary: The effect of clauses 18 and 19 may be to require the disclosure of information about a
donor of gametes on a basis that is inconsistent with the basis on which the donor consented to
donate those gametes. The Committee will write to the Minister seeking further information.
The Committee notes that clauses 18 and 19, substituting existing ss. 59 and 60, provide that, on
receipt of an application from a person born as a result of a donor treatment procedure or a
descendant of such a person for the disclosure of information recorded on the Central Register, the
Victorian Assisted Reproductive Treatment Authority must disclose to the applicant information that
will or may disclose the identity of another person, such as a donor. This replaces an existing
provision that, in the case of donations made before 31 December 1997, the information can only be
disclosed if ‘the donor gives consent to the disclosure’.
The Statement of Compatibility remarks:
Section 8 of the charter protects the right of all people, including a child, to enjoy his or her
human rights without discrimination.
As noted in the submission of the Victorian Equal Opportunity and Human Rights Commission
to the Law Reform Committee Inquiry into Access by Donor‐Conceived People to Information
about Donors (Law Reform Committee Inquiry) this right is engaged when donor‐conceived
children are provided with different rights to obtain information about their donors based on
when they were conceived.
However, the Committee observes that the Charter defines ‘discrimination’ as meaning
discrimination on the basis of an attribute set out in s. 6 of the Equal Opportunity Act 2010. That list
of attributes includes neither the date of a person’s conception nor the date of the relevant donation
of gametes (which is the criterion stated in existing s. 59(b)).5
The Committee also notes that the purpose of existing s. 59’s requirement for the donor’s consent to
any disclosure in the case of any donation prior to 31 December 1997 is that, prior to that date, it
5

6

The list of attributes in s. 6 of the Equal Opportunity Act 2010 are: age, breastfeeding, employment activity, gender
identity, disability, industrial activity, lawful sexual activity, marital status, parental or carer status, physical features,
political belief or activity, pregnancy, race, religious belief or activity, sex, sexual orientation, an expunged
homosexual conviction, or personal association with a person who is identified by reference to any of these
attributes.
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was lawful to make donations of gametes for assisted reproductive treatment on the basis of
anonymity. The Committee observes that the effect of clauses 18 and 19 may be to require the
disclosure of information about a donor of gametes on a basis that is inconsistent with the basis on
which the donor consented to donate those gametes.
Charter s. 10(c) provides that a person must not be ‘subjected to medical or scientific… treatment
without his or her full, free and informed consent.’ The Committee notes that this right was
recommended by the Human Rights Consultation Committee because of ‘[o]ther Victorian laws
concerning medical consent [which] stress that consent must be both voluntary and that the person
must have been given sufficient information for an informed decision to be made.’6
The Statement of Compatibility does not address the Charter’s right against medical or scientific
treatment without full, free and informed consent, but does address the compatibility of clauses 18
and 19 with donors’ Charter right to privacy as follows:
[T]he interference with privacy and family life of a donor and their family is not arbitrary
because it is balanced against the rights that the bill seeks to promote, namely the rights of
the donor‐conceived person to recognition and equality before the law, privacy (in the
broader sense), protection of families and children, and cultural rights.
The Law Reform Committee Inquiry found that 'while the release of identifying information
to donor‐conceived people may potentially cause discomfort and distress to donors
(although this will not always be the case), it is certain that donor‐conceived people are
actually suffering from their lack of knowledge about their donors'. The committee noted
that 'knowledge about parentage and heredity often forms a substantial part of the person's
sense of identity, and donor‐conceived people who want this information but are unable to
obtain it, experience significant stress and frustration. Where people learn as youths or
adults that they are donor‐conceived, and are consequently forced to evaluate who they are
through newly perceived relationships, the stress and frustration of not being able to find out
more about their donor can be exacerbated. Unlike their parents, their donor, or the treating
physician, the children are passive participants in donor conception, and have no influence
over agreements made between those parties, even though they are substantially affected
by those agreements.
The recognition of the right of a donor‐conceived person to have access to identifying
information about their donor, despite the competing right of the donor to privacy, is
consistent with the principle of the best interests of the child set out in section 17(2) of the
charter. This best interest principle is also contained in the guiding principles of the Assisted
Reproductive Treatment Act 2008 (the act) which provide that the welfare and interests of
persons born or to be born as a result of treatment procedures are paramount, and children
born as a result of the use of donated gametes have a right to information about their
genetic parents (sections 5(a) and (c)).
The Committee will write to the Minister seeking further information as to which attribute of
discrimination listed in s. 6 of the Equal Opportunity Act 2010 is engaged when donor‐conceived
children are provided with different rights to obtain information about their donors based on
when they were conceived or when the donation that led to their conception occurred.
The Committee refers to Parliament for its consideration the question of whether or not clauses 18
and 19, to the extent that they require the disclosure of information about a donor of gametes on
a basis that is inconsistent with the basis on which the donor consented to donate those gametes,

6

Human Rights Consultation Committee, Rights, Responsibility and Respect: The Report of the Human Rights
Consultation Committee (Melbourne, 2005), p. 42.
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are compatible with the right against being subjected to medical or scientific treatment without
full, free and informed consent in Charter s. 10(c).
The Committee makes no further comment
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Bail Amendment Bill 2015
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

24 November 2015
25 November 2015
Legislative Assembly
Hon. Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend the Bail Act 1977 (the Principal Act) by:


requiring that bail be refused (unless there are exceptional circumstances) when an
accused is charged with:
o

intentionally providing documents or information to facilitate a terrorist act or

o

obstructing or hindering the exercise of special police powers to combat terrorism [4]
(Refer to Charter report below)



adding 'any expression of support for a terrorist act or terrorist organisation or the
provision of resources to a terrorist organisation' to the list of matters to be taken into
account in assessing ‘unacceptable risk’ under section 4(3) of the Principal Act [5] (Refer to
Charter report below)



increasing the maximum penalty for the offence of ‘failure to appear’ from 12 months to
two years [8]



reversing the presumption in favour of bail for people charged with serious offences who
have also been convicted of failing to appear in the previous five years [7]



inserting new child specific factors that address the specific needs of children to be
considered in bail decisions [10]



implementing a number of child‐specific recommendations in the 2007 Victorian Law
Reform Commission Review of the Bail Act — Final Report [12, 13]



exempting children from the offence of breaching a condition of their bail. [16]

The Bill would also amend the Children, Youth and Families Act 2005 to create a presumption in
favour of initiating criminal proceedings against children by summons, rather than arrest. [20]

Charter report
Automatic detention of people awaiting trial – People charged with obstructing special police
powers – Court must refuse bail unless exceptional circumstances proved
Summary: The Committee refers to Parliament for its consideration the question of whether or not
clause 4, by requiring that most people charged with obstructing, hindering or disobeying police
exercising special police powers be detained until their trial, is a reasonable limit on the Charter right
of persons awaiting trial to not be automatically detained.
The Committee notes that clause 4, amending existing s. 4, provides that a court shall refuse bail to a
person charged with offences under:
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existing s. 4B(1) of the Terrorism (Community Protection) Act 2003, which makes it an
offence (punishable by up to ten years imprisonment) to provide information to anyone
with an intent to facilitate preparation for a terrorist act;7 or



existing s. 21W of the Terrorism (Community Protection) Act 2003, which makes it an
offence (punishable by up to two years imprisonment) to obstruct or hinder a police officer,
where that police officer is exercising a special police power to search a person, vehicle or
premises or seize a thing, or to fail to comply with a direction given by a police officer as a
special police power, without a reasonable excuse;8

unless the court is satisfied that exceptional circumstances exist which justify the grant of bail.
The Committee observes that the effect of clause 4 is that most people charged with obstructing,
hindering or disobeying a police officer exercising special police powers will be detained until that
charge comes to trial.
The Committee considers that clause 4 may limit the Charter right of persons awaiting trial to ‘not be
automatically detained in custody’.9
The Statement of Compatibility remarks:
The inclusion of terrorism related offences in the list of offences that require an accused to
show exceptional circumstances is a reasonable limitation on the right to liberty, as it is
required to protect the community. Terrorism, by its very definition poses an increased risk
to community safety.
Further, as with all offences that attract the exceptional circumstances exception the
proposed insertion of this new category of offence into section 4(2) of the Bail Act will not
result in an automatic refusal of bail. An accused person still has the ability to argue that
exceptional circumstances exist, and if the court is convinced by such arguments, will be
granted bail.
However, the Committee observes that the offence in s. 21W of the Terrorism (Community
Protection) Act 2003 does not require proof of any connection to terrorism or any risk to community
safety.
The Committee notes that the ACT Supreme Court has declared that a provision requiring the
detention until trial of people charged with murder, attempted murder or commercial drug offences
except in exceptional circumstances is incompatible with the right under the Human Rights Act 2004
(ACT) of a person awaiting trial ‘not to be detained in custody as a general rule’.10 The Statement of
Compatibility remarks that:
the reasoning in that decision is not transferable to the Victorian Bail Act for two reasons.
Firstly, the court held that the underlying purpose of s 9C of the ACT Bail Act was not
apparent, as it applied only to murder and not other serious crimes. In contrast, the Victorian
exceptional circumstances provision applies to a number of very serious crimes.
Secondly, the right to liberty in the ACT Human Rights Act is drafted differently from section
21 of the charter. The relevant provision in the ACT Human Rights Act states that that
'anyone who is awaiting trial must not be detained as a general rule'. In contrast, section 21
7

8

9
10

10

See the discussion of this offence by this Committee in Alert Digest No. 14 of 2015 (reporting on the Terrorism
(Community Protection) Amendment Bill 2015), pp. 18‐19.
See the discussion of special police powers by this Committee in Alert Digest No. 14 of 2015 (reporting on the
Terrorism (Community Protection) Amendment Bill 2015), pp. 25‐28.
Charter s. 21(6).
In the matter of an application for bail by Islam [2010] ACTSC 147, [403].
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of the charter prohibits 'automatic' detention rather than a 'general rule'. Requiring certain
classes of accused to establish exceptional circumstances in order to be granted bail may
constitute a 'general rule', but does not mean that their detention is 'automatic'. Their
circumstances must still be considered by the court in making a determination about bail and
in every case the Court retains the discretion to grant an accused bail. Further, the ACT
Supreme Court acknowledged that the right to liberty in the ACT Human Rights Act is 'not
protected in an equivalent form in any other human rights instrument'.
However, the Committee observes that the ACT law barring bail except in exceptional circumstances
does not apply ‘only to murder’ but also covers serious drug offences, all punishable by life
imprisonment.11 The present Victorian provision similarly covers murder, treason or drug offences
punishable by either life imprisonment or 25 years imprisonment. By contrast, the offence of
obstructing, hindering or disobeying police exercising special police powers is a summary offence
punishable by a maximum of two years imprisonment.
The Committee refers to Parliament for its consideration the question of whether or not clause 4,
by requiring the detention until their trial of people charged with obstructing, hindering or
disobeying police exercising special police powers (a summary offence punishable by a maximum
of two years imprisonment) unless they can prove that there are exceptional circumstances which
justify their release, reasonably limits the Charter right of persons awaiting trial to not be
automatically detained.

Expression – Bail – Court shall have regard to accused’s public support for a terrorist act or
organisation – Whether less restrictive alternative reasonably available
Summary: The effect of clause 5 may be to make it more likely that a person charged with any
criminal offence will be detained until his or her trial if the person has made a public statement in
support of a terrorist act or organisation. The Committee will write to the Attorney‐General seeking
further information.
The Committee notes that clause 5, amending existing s. 4, provides that a court, in assessing
whether or not there is an unacceptable risk that an accused will fail to surrender, commit a further
offence, endanger public safety or obstruct the course of justice if released on bail, shall have regard,
as appears relevant, to:
whether or not the accused has expressed publicly support for—
(i)

a terrorist act or a terrorist organisation; or

(ii) the provision of resources to a terrorist organisation.
The Committee observes that:

11
12



the term ‘expressed publicly support for’ may include statements made as part of public
political debate about a terrorist act or organisation.



as noted in Alert Digest No. 14 of 2015, the term ‘terrorist act’ may include military actions
that are lawful under the international law of war, such as attacks on government
infrastructure as part of a civil war, including by a group that is supported by the Australian
government.12

Bail Act 1992 (ACT), s. 9C(1)(b).
See Scrutiny of Acts and Regulations Committee, Alert Digest No. 14 of 2015 (reporting on the Terrorism (Community
Protection) Amendment Bill 2015), p. 19.
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the term ‘terrorist organisation’ introduced into existing s. 3 by clause 3 may be broader in
one respect than the equivalent term in the federal Criminal Code. The federal definition
includes an organisation ‘preparing… the doing of a terrorist act’,13 while clause 3’s
definition includes an organisation ‘preparing for… the doing of a terrorist act’.



the term ‘resources’ may include neutral humanitarian support or legal services.

The Statement of Compatibility remarks:
Clause 5 does not limit the right to freedom of expression in section 15… as it does not
prohibit expressions of support for terrorism, but merely points to such expressions as a
relevant consideration to take into account when assessing risk for the purposes of a bail
decision.
Further, to the extent that clause 5 could be said to limit section 15, the limitation would fall
within the internal limitation in section 15(3) that allows for lawful restrictions that are
reasonably necessary for the protection of national security or public order. This limitation
recognises that special duties and responsibilities are attached to the right of freedom of
expression.
However, the Second Reading Speech remarks that ‘[t]he inclusion of a terrorism specific factor will
make it clear that this heightens the risk of a person’s release into the community’.
The Committee notes that the effect of clause 5 may be to make it more likely that a person
charged with any criminal offence will be detained until his or her trial if he or she has made a
public statement in support of a terrorist act or organisation, potentially including political
statements, statements about acts that are lawful under international law and statements
supporting the provision of humanitarian aid or legal services to a terrorist organisation.
The Committee observes that a similar provision recently introduced in New South Wales requires
that bail authorities in that state consider ‘whether the accused person has made statements or
carried out activities advocating support for terrorist acts’.14
The Committee will write to the Attorney‐General seeking further information as to whether or
not there are less restrictive alternatives reasonably available to achieve clause 5’s purpose.
The Committee makes no further comment

13
14

12

Criminal Code Act 1995 (Cth), Schedule, s. 102.1.
Bail Act 2013 (NSW), s. 18(1)(r). The provision also includes actions and statements in support of ‘violent extremism’.
Sub‐sections (q) and (s) provide for consideration of associations with terrorist groups and groups advocating support
for terrorist acts or violent extremism.
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Consumer Acts and Other Acts Amendment Bill 2015
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

24 November 2015
25 November 2015
Legislative Assembly
Hon. Jane Garrett MLA
Minister for Consumer Affairs, Gaming and Liquor Regulation

Purpose
The Bill would amend the Australian Consumer Law and Fair Trading Act 2012 (the Principal Act) to
improve the alignment between the:


enforcement provisions (entry and search of premises) and



remedies provisions (injunctions, undertakings, non‐punitive orders and declarations)

in the Principal Act and the equivalent provisions of the Australian Consumer Law (Victoria) and the
Competition and Consumer Act 2010 (Cth).
Notably, the Bill would provide that a search warrant issued under section 157(3) of the Principal Act
may authorise an inspector from Consumer Affairs Victoria to require certain persons to provide
information or assistance to enable access to information held in, or accessible from, any computer
or other electronic device located on the premises (new section 158). [11] (Refer to Charter report
below)
The person subject to such a direction would not be excused from complying on the ground that
compliance may result in the provision of information about their crimes (new section 170(3)). [12]
(Refer to Charter report below)
The Bill would also amend:


the Associations Incorporation Reform Act 2012 to provide that a person must vacate their
position on the committee of an incorporated association where they have been
disqualified from managing a corporation or an Indigenous corporation under relevant
commonwealth legislation or have been disqualified from managing a cooperative under
the Co‐operatives National Law (Victoria)



the Residential Tenancies Act 1997, including in relation to the service of notices under the
act by electronic communication



the Sale of Land Act 1962 and the Property Law Act 1958 in relation to certain property
transactions carried out by legal practitioners and conveyancers



the Property Law Act 1958 to apply to conveyancers the same conditions that apply to legal
practitioners in relation to the payment of costs and expenses by purchasers in relation to
the sale of land



the Retirement Villages Act 1986 by moving the formula for the calculation of the annual
maintenance charge from regulations into the act



the Sex Work Act 1994 to change all references to a 'sexually transmitted disease' to the
term 'sexually transmissible infection' and to provide that action may be taken against a
person who is not a licensee under the act if the person was a licensee at the time the
grounds for taking the action existed
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the Second‐Hand Dealers and Pawnbrokers Act 1989 to provide that action may be taken
under that Act against a person who is not a registered second‐hand dealer or an endorsed
pawnbroker if the person was registered or endorsed at the time the grounds for taking the
action existed



the State Trustees (State Owned Company) Act 1994 to remove a redundant requirement
for State Trustees to make a quarterly prudential declaration to the director.

Charter report
Self‐incrimination – Compelled production of computer passwords
Summary: The Committee refers to Parliament for its consideration the question of whether or not
clauses 11 and 12, by providing that a court may permit an inspector to require a suspect to provide
passwords for certain computers, devices or accessible remote data where either the provision of the
password or the data obtained may be evidence of that person’s crimes, reasonably limits the Charter
rights of criminal defendants to a fair hearing and against self‐incrimination.
The Committee notes that clause 11, inserting a new section 158A, provides that the Magistrates’
Court, when issuing a search warrant under existing s. 158, may authorise an inspector executing the
warrant to direct a specified person, including a person alleged to have contravened the Australian
Consumer Law and Fair Trading Act 2012 or its regulations, to provide information or assistance that
is reasonable and necessary to allow the inspector to access, download or copy information in or
accessible from a computer or data storage device. Non‐compliance with the direction without a
reasonable excuse is an offence punishable by 60 penalty units (approximately $9000.) Clause 12,
amending existing s. 170, provides that (unlike a similar federal provision15) such a person is not
excused from complying on the ground that compliance may result in the provision of information
about that person’s crimes.
The Committee observes that the effect of clauses 11 and 12 is that an inspector may require a
person alleged to have contravened consumer protection law to provide passwords for certain
computers, devices or accessible remote data where either the provision of the password or the data
obtained may be evidence of that person’s crimes. The Committee considers that clauses 11 and 12
may engage the person’s Charter’s right to a fair hearing, including the right against compelled self‐
incrimination set out in Charter s. 25(2)(k).
The Statement of Compatibility remarks:
The bill does not limit section 25(2)(k), because the person required to assist an inspector is
not a person who has been charged with a criminal offence. The execution of the warrant
occurs before any action for a contravention of the act or regulations is taken. In addition,
the person is not being required to testify against himself or herself because they are not
giving evidence in court. Finally, the person is not being required to confess guilt. While the
information the person provides may enable an inspector to obtain evidence that
incriminates the person, the giving of that information, such as a computer password or
similar, is not in itself a confession of guilt.
Even if the bill could be said to limit section 25(2)(k), the limitations are reasonable and
justified because of the fact that the investigation could be blocked by non‐disclosure of the
relevant information (such as a password to access a computer). If a person has locked hard
copy business documents in a cupboard, an inspector would not need the person's assistance
in breaking into the cupboard, under warrant, to seize that evidence and the person has no
15

14

Competition and Consumer Act 2010 (Cth), s. 154RA. The offence of not complying with an order under the federal
regime carries a maximum penalty of six months imprisonment.
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right to try to block the inspector from breaking into that cupboard. If the person has also
‘locked’ business records inside a computer through encryption, the person should not,
simply because of their use of more sophisticated technology, now be empowered to stymie
investigations by refusing to divulge the electronic key to that evidence.
The Committee observes that the Supreme Court of Victoria has said that coercive powers requiring
suspects to supply incriminating computer encryption keys limit their Charter rights against self‐
incrimination, even if they have not yet been charged.16 The Supreme Court also held (in the context
of questions asked by the Chief Examiner, supervised by the Supreme Court and used to investigate
organised crime offences) that such powers are not reasonable limits on those rights unless any
evidence discovered as a result (and not otherwise discoverable) is inadmissible in any future
prosecution of the person.17
The Committee refers to Parliament for its consideration the question of whether or not clauses 11
and 12, by providing that a court may permit an inspector to require a suspect to provide
passwords for certain computers, devices or accessible remote data where either the provision of
the password or the data obtained may be evidence of that person’s crimes, reasonably limits the
Charter rights of criminal defendants to a fair hearing and against self‐incrimination.
The Committee makes no further comment

16

17

Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [91]‐[92]. Compare English
authorities that have held that both the making of an order requiring a suspect to divulge a password and the
prosecution of a suspect for failing to do so are compatible with European fair hearing rights (e.g. R v S & A [2008]
EWCA Crim 2177; Greater Manchester Police v Andrews [2011] EWHC 1966 (Admin), discussing s. 49 of the Regulation
of Investigatory Powers Act 2000 (UK)).
Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [155]‐[156]. The Committee
notes that North American courts have generally held that requiring people to divulge passwords that establish their
access to or knowledge of information or could lead to the discovery of new information that may incriminate them
is incompatible with constitutional rights against self‐incrimination: R. c. Boudreau‐Fontaine 2010 QCCA 1108, [46]
[Quebec Court of Appeal]; In Re: Grand Jury Subpoena Duces Tecum dated March 25, 2011; USA v Doe, 670 F. 3d 1355
(2012) [United States Court of Appeals for the 11th Circuit.) For a decision upholding such a requirement where the
person’s access to, and the existence and nature of, the incriminatory data was already known to investigators, see
Commonwealth v Gelfgatt (unreported, Massachusetts Supreme Judicial Court, 25th June 2014.) For a very recent
holding in a civil enforcement action relating to alleged white collar crime, where a judge refused to order a suspected
insider trader to provide the passcode for access to a smartphone, see Securities and Exchange Commission v Huang
(unreported, United States District Court for the Eastern District of Pennsylvania, Civil Action No. 15‐269, 23rd
September 2015.
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Education and Training Reform Amendment (Victorian Institute of
Teaching) Bill 2015
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

24 November 2015
25 November 2015
Legislative Assembly
Hon. James Merlino MLA
Minister for Education

Purpose
The Bill would amend the Education and Training Reform Act 2006 (the Principal Act) to provide the
Victorian Institute of Teaching (the Institute) with the power to suspend the registration of teachers
and early childhood teachers where necessary for the protection of children.
The Bill also would also alter the membership requirements of the Council of the Institute. Notably,
the Bill would require that, of the 14 members of the Council of the Institute, 5 must be registered
teachers nominated by the Australian Education Union and 2 must be nominated by the Independent
Education Union (amended section 2.6.6). [15] (Refer to Charter report below)

Charter report
Participation in the conduct of public affairs – Industrial activity discrimination – Council of
Victorian Institute of Teaching – Half of members must be nominated by particular unions
Summary: The Committee refers to Parliament for its consideration the questions of whether or not
clause 15, by requiring that half of the members of the Council of the Victorian Institute of Teaching
be nominated by the Australian Education Union or the Independent Education Union, reasonably
limits the Charter’s right to have the opportunity to participate in public affairs without discrimination
on the basis of membership or representation of a particular union.
The Committee notes that clause 15, amending existing s. 2.6.6, provides that, of the 14 members of
the Council of the Victorian Institute of Teaching, 5 must be registered teachers nominated by the
Australian Education Union and 2 must be nominated by the Independent Education Union.
The Committee observes that the effect of clause 15 may be that only members of those two unions
will be considered for appointment to half of the available positions on the Council of the Victorian
Institute of Teaching.
The Statement of Compatibility remarks:
Under the bill the minister must consider those people nominated by the AEU or the IEU for
seven out of the 13 appointed positions on the council.
The bill may therefore limit the right to take part in public life under section 18(1) of the
charter. I consider this limitation to be reasonable and proportionate in accordance with
section 7(2) of the charter….
In Victoria, there are approximately 120 000 registered teachers as at June 2015. The
institute’s functions were expanded on 30 September 2015 to include the regulation and
registration of an additional 5000 early childhood teachers. The AEU has a membership base
of about 53 000 teachers and early childhood teachers. The IEU has about 20 000 members.
The proposed composition of the council reflects the proportion of registered teachers and
early childhood teachers represented by these unions.
16
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…
The appointment of members of the council could be based solely on the minister’s
discretion. However, this will not guarantee that the interests of a majority of teachers (who
are represented by the AEU and IEU) will be represented on the council. The bill seeks to
ensure that representation on the council.
However, the Committee notes that Charter s. 18(1) provides that:
Every person in Victoria has the right, and is to have the opportunity, without discrimination,
to participate in the conduct of public affairs, directly or through freely chosen
representatives.
The Charter defines ‘discrimination’ to mean discrimination on the basis of an attribute set out in s. 6
of the Equal Opportunity Act 2010. One of those attributes is ‘industrial activity’, which is defined to
include ‘being or not being a member of, or joining, not joining or refusing to join, an industrial
organisation or industrial association’ and ‘representing or advancing the views, claims or interests of
members of an industrial organisation or industrial association’.
The Committee observes that, in contrast to the existing position in Victoria where no positions on
the Council of the Victorian Institute of Teaching are nominated by unions representing teachers,
most other Australian jurisdictions provide that membership of government bodies with functions
concerning teaching registration must include members nominated by a particular union.18 However,
except in South Australia, those statutes only require that one member be a nominee of each
union.19 In New South Wales, half of the members of the Quality Teaching Council (which advises the
Board of Studies, Teaching and Educational Standards) are elected by employed or recently
employed teachers.20
The Committee refers to Parliament for its consideration the questions of:


whether or not clause 15, by requiring that half of the members of the Council of the
Victorian Institute of Teaching be nominated by the Australian Education Union or the
Independent Education Union, limits the Charter’s right to have the opportunity to
participate in public affairs without discrimination on the basis of membership or
representation of a particular union.



If so, whether or not the clause reasonably limits that right to achieve the purpose of
ensuring that the interests of a majority of teachers (who are represented by the AEU and
IEU) are represented on the Council.

The Committee makes no further comment

18

19

20

ACT Teacher Quality Institute Act 2010 (ACT), s. 15(2)(f),(g); Board of Studies, Teaching and Education Standards 2013
(NSW), s. 5(2)(e),(h); Teacher Registration (Northern Territory) Act 2004 (NT), s. 7(1)(b),(f); Education (Queensland
College of Teachers) Act 2005 (Qld), s. 239(1)(e),(f); Teachers Registration and Standards Act 2004 (SA), s. 9(1)(c),(f);
Teachers Registration Act 2000 (Tas), s. 6(1)(f),(h). The exception is Western Australia: see Teacher Registration Act
2012 (WA), s. 87.
South Australia requires 5 nominees of the Australian Education Union and 2 nominees by the Independent Education
Union on its 16 member Teachers Registration Board: Teachers Registration and Standards Act 2004 (SA), s. 9(1).
Teacher Accreditation Act 2004 (NSW), s. 13(1)(a). See also Education (Queensland College of Teachers) Act 2005
(Qld), s. 239(1)(j), which requires elections for 3 of the 16 members of the Queensland College of Teachers.
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Occupational Licensing National Law Repeal Bill 2015
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

24 November 2015
25 November 2015
Legislative Assembly
Hon. Tim Pallas MLA
Treasurer

Purpose
The Bill would repeal the Occupational Licensing National Law Act 2010 and enact related savings
and transitional arrangements. This would give effect in Victoria to:


the decision of the Council of Australian Governments to discontinue the scheme to replace
State and Territory based licensing arrangements with a National Occupational Licensing
System and



to disestablish the National Occupational Licensing Authority.

Content
Delayed commencement — commencement by proclamation
Clause 2 provides that the Bill will come into operation on a day to be proclaimed. There is no default
date for commencement in the Bill.
The Committee notes the following explanation in the Explanatory Memorandum:
There is no default day for the commencement of the Bill to enable the timing of
commencement to coincide with the commencement of corresponding repeal laws in other
jurisdictions.

Charter report
The Occupational Licensing National Law Repeal Bill 2015 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Ministerial Correspondence
Aboriginal Heritage Amendment
The Bill was introduced into the Legislative Assembly on 10 November 2015 by Hon Natalie Hutchins
MLA, Minister for Aboriginal Affairs. The Committee considered the Bill on 23 November 2015 and
made the following comments in Alert Digest No. 15 of 2015 tabled in the Parliament on 24
November 2015.

Committee comments
Charter report
Equality – Property – Secret or sacred Aboriginal objects – Transfer of ownership from non‐
Aboriginal persons
Summary: The effect of new section 21A is to deprive any non‐Aboriginal person who
currently owns (or comes to own) a secret or sacred Aboriginal object in Victoria of that
ownership (and to criminalise his or her subsequent custody of it.) The Committee will write to
the Minister seeking further information.
The Committee notes that clause 20, inserting a new section 21A, provides that the
traditional owners of an area where an Aboriginal secret or sacred object is reasonably
believed to have originated ‘become the owners’. New section 21A applies to any object that
is:
•

in Victoria or the coastal waters of Victoria;

•

of archaeological, anthropological, contemporary, historical, scientific, social or spiritual
significance to the Aboriginal peoples of Victoria (generally or of a particular group)
according to the body of traditions, observances, customs and beliefs of those peoples;

•

either secret or sacred according to those traditions or directly associated with a
traditional Aboriginal burial;

•

either relates to the Aboriginal occupation of any part of Australia (whether or not the
object existed prior to the occupation of that part of Australia by people of non‐
Aboriginal descent) or is removed or excavated from an area of such significance to the
Aboriginal peoples of Victoria according to those traditions;

•

not Aboriginal remains or an object that is likely to have been made for the purpose of
sale; and

•

in, or comes into, the custody of a State entity or a person ‘(other than an Aboriginal
person who is the rightful owner of the object)’ on or after the commencement of the
section.

New subsection 21A(3) makes it a criminal offence for a person who has custody of such an
object but is not its owner to fail to take all reasonable steps to transfer the object into the
custody of the Aboriginal Heritage Council as soon as practicable.
The Committee observes that the effect of new section 21A is to deprive any non‐
Aboriginal person who currently owns (or comes to own) a secret or sacred Aboriginal
object in Victoria of that ownership (and to criminalise his or her subsequent custody of it.)
19
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This effect does not apply to an Aboriginal person who is the object’s ‘rightful owner’ (section
21A), whether or not that person is the traditional owner of the object or of the area that the
object is reasonably believed to have originated.
The Explanatory Memorandum explains:
Section 21A clarifies the intent that secret and sacred Aboriginal objects are no longer
able to be lawfully owned by individuals or State entities other than in accordance with
Aboriginal tradition. People in possession of secret or sacred Aboriginal objects on the
commencement of the section must transfer these objects to the Victorian Aboriginal
Heritage Council as soon as practicable. The provision creates an offence of failing to
transfer secret or sacred objects to the Victorian Aboriginal Heritage Council as soon as
practicable after the commencement of the section. The intent is to encourage
compliance.
The Committee notes that new section 21A goes beyond existing s. 21, which only transfers
the ownership of such objects if they are in, or come into, the custody of a State entity
(defined to mean a person or body that ‘represents the State’), but not any other person.
The Statement of Compatibility remarks that ‘new amendments relating to private
possession of secret and sacred Aboriginal objects’ will ‘impact on human rights.’ However,
the Statement does not otherwise discuss new section 21A, identify which right or rights the
section impacts or (as required by Charter s. 28(3)) state whether or how it is compatible
with those rights.
The Committee considers that clause 20 may engage the Charter’s rights to equality and to
not be deprived of property other than in accordance with law.* The Committee notes that
new section 21A does not provide any mechanism for determining or resolving disputes
about the classification or ownership of secret or sacred objects (other than criminal
prosecution under new section 21A(3)) or for compensating current owners of such objects.
The Committee will write to the Minister seeking further information as to whether or not
new section 21A is compatible with the Charter’s right to equality and to not be deprived
of property other than in accordance with law and, in particular, what mechanisms exist
for resolving disputes about, or compensating current owners of, such objects.

Minister’s response
The Committee thanks the Minister for the attached response.

*

20

Charter ss. 8 & 20.

Scrutiny of Acts and Regulations Committee

Drugs, Poisons and Controlled Substances Amendment Bill 2015
The Bill was introduced into the Legislative Assembly on 10 November 2015 by Hon Martin Pakula
MLA, Attorney‐General. The Committee considered the Bill on 23 November 2015 and made the
following comments in Alert Digest No. 15 of 2015 tabled in the Parliament on 24 November 2015.

Committee comments
Charter report
Expression – Presumption of innocence – Offence to possess document containing
instructions for trafficking or cultivating a drug of dependence without reasonable excuse –
Defendant must prove that his or her purpose was not to traffick drugs to be eligible for an
adjourned bond
Summary: New section 71E makes it an offence punishable by up to five years imprisonment
to possess ‘a document containing instructions for the trafficking or cultivation of a drug of
dependence’ without a reasonable excuse. To be eligible for an adjourned bond, the
defendant must prove ‘on the balance of probabilities’ that he or she did not commit the
offence for any purpose relating to cultivating or trafficking in a drug of dependence. The
Committee will write to the Attorney‐General seeking further information.
The Committee notes that clause 10, inserting a new section 71E, makes it an offence
punishable by up to five years imprisonment to ‘possesses a document containing
instructions for the trafficking or cultivation of a drug of dependence’.
The Committee observes that new section 71E differs from existing s. 71A, which makes it an
offence punishable by 10 years imprisonment to possess (amongst other things) a ‘document
containing instructions relating to the preparation, cultivation or manufacture of drug of
dependence… with the intention of using the… document… for the purpose of trafficking in a
drug of dependence’, because the new offence:
•

does not require that the prosecution prove that the defendant intended to use the
document to traffick in a drug of dependence.

•

applies to documents containing instructions for trafficking (which includes sale) of
drugs of dependence, rather than just documents relating to preparation, cultivation or
manufacture.†

•

provides that, if the defendant gives or points to evidence that he or she was authorised
or licensed under the Drugs, Poisons and Controlled Substances Act 1983 or regulations
to possess the instructions, and otherwise had a ‘reasonable excuse’ to do so, then the
accused must be acquitted unless the prosecution proves that the accused was neither
authorised, licensed or had a reasonable excuse to possess the instructions.

•

has a maximum penalty of 5 years imprisonment, rather than 10 years, and can be the
subject of an adjourned bond for first‐time offenders under existing s. 76.

The Statement of Compatibility remarks, in relation to both new section 71E and a further
offence of publishing such documents intending or reckless as to their use by another person
to traffick or cultivate drugs of dependence:

†
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See also Criminal Code 2002 (ACT), ss. 614 & 621; Drug Misuse and Trafficking Act 1985 (NSW), s. 11C(1); Misuse of
Drugs Act 1990 (NT), s. 8B(1); Drugs Misuse Act 1986, s. 8A(1) (Qld); Controlled Substances Act 1984 (SA), s. 33LAB(1).
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While the offences in clause 10 may be said to limit freedom of expression by attaching
penalties to the possession and publication of information, the limitation clearly falls
within the internal limitation to that right in section 15(3) as lawful and reasonably
necessary to protect public order and public health.
The objective of both offences is to assist enforcement efforts to shut down the
domestic production of illicit drugs such as ice in clandestine drug laboratories. The
offences are intended to deter and sanction conduct that makes drug 'recipes' more
widely available in the community and increases the risk that individuals will either
make or grow illicit drugs themselves, or incite or assist others to commit these crimes.
Such behaviour increases the supply of illicit drugs in the community and potentially
causes people harm.
According to the Australian Crime Commission, domestic production of
methylamphetamine in clandestine drug laboratories has remained steady in Australia,
despite an upward trend in importations of methylamphetamine since 2010, and
continues to play a substantial role in supply.
The proposed offences are lawful in that they are established by legislation and the
circumstances in which they apply are appropriately limited to ensure only those
intended to be captured by the offences will be captured.
For example, the provisions exclude persons who possess or publish instructions for
drug trafficking or cultivation in connection with activities that are authorised or
licensed directly under the Drugs Act (such as drug manufacture, the provision of health
services, or for industrial, educational, advisory or research purposes), and except
persons who have a reasonable excuse.
…
A further safeguard is that for the offence of possessing drug trafficking or cultivating
instructions, the court will have the option of adjourning proceedings without conviction
for up to 12 months for a first time drug offender, under amendments to the Drugs Act
made by clause 13 of the bill. This will empower the court to allow the person to enter
into an adjourned bond for 12 months under section 75(1) of the Sentencing Act 1991.
However, the Committee notes that clause 13 provides that, to be eligible for an adjourned
bond for first‐time drug defendants, the defendant must prove ‘on the balance of
probabilities’ that he or she did not commit the offence for any purpose relating to
cultivating or trafficking in a drug of dependence. The Committee observes that the
Statement of Compatibility does not address the compatibility of the reverse onus in clause
13 with the Charter right of people charged with offences to be presumed innocent until
proved guilty.‡
The Committee notes that overseas courts have set out the following test for whether or not
a law is a ‘lawful restriction’ on the right to freedom of expression:§
Firstly, the law must be adequately accessible: the citizen must be able to have an
indication that is adequate in the circumstances of the legal rules applicable to a given
case. Secondly, a norm cannot be regarded as a "law" unless it is formulated with
sufficient precision to enable the citizen to regulate his conduct: he must be able ‐ if
need be with appropriate advice ‐ to foresee, to a degree that is reasonable in the
circumstances, the consequences which a given action may entail.

‡
§

Charter s. 25(2).
Sunday Times v UK [1979] ECHR 1, [49].
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The Committee observes that:
•

the heading to new section 71E – ‘Possession of document containing information about
trafficking or cultivating a drug of dependence’ – is significantly broader than the text of
new section 71E, which is limited to documents containing ‘instructions for’ such
trafficking or cultivation. The Committee notes that the heading may be relied upon by
lay people, police officers and (in interpreting the provision) courts.**

•

in contrast to new section 71F, there is no provision indicating whether or not the
prosecution must prove that the instructions ‘actually work to traffick or cultivate a drug
of dependence.’

•

the term ‘reasonable excuse’ in new section 71E is not defined. The Second Reading
Speech states: ‘It will be for the courts to determine reasonable excuse in all of the
circumstances of each individual case.’ The Committee notes that, in light of clause 13,
the fact that a person did not have the purpose of trafficking drugs may not be a
reasonable excuse.

The Committee will write to the Attorney‐General seeking further information as to:
•

the accuracy of the heading to new section 71E;

•

whether or not a prosecutor, in a proceeding for an offence under new section 71E,
must prove that the instructions contained in the document actually work to traffick
or cultivate a drug of dependence;

•

whether or not it is a reasonable excuse under new section 71E that the defendant did
not intend to use the document for trafficking in drugs; and

•

whether or not clause 13, which requires the defendant to prove on the balance of
probabilities that he or she did not possess the document for the purpose of
trafficking in drugs to be eligible for an adjourned bond, is compatible with the
Charter’s right to be presumed innocent until proved guilty.

Minister’s response
The Committee thanks the Minister for the attached response.

**
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Interpretation of Legislation Act 1984, s. 36(2A)(d).

Minister for Police
Level 16
121 Exhibition Street
Melbourne Victoria 3000
GPO Box 4356
Melbourne Victori a 3001
Telephone : (03) 8684 0900
Facsimile: (03) 8684 0910
DX210077

Our ref: CD/15/561559

07 DEC 2015

Ms Lizzie Blandthorn MLA
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
EAST MELBOURNE VIC 3002

Dear Ms

Bl~orn

L-jj .._.e_~ /

Drugs, Poisons and Controlled Substances Amendment Bill 2015
Thank you for you r letter of 23 November 2015, seeking furthe r information on a number of matters in
relation to the Drugs, Poisons and Controlled Substances Amendment Bill 20 15.
I have reviewed the matters raised by the Committee and my response to each matter is set out
below.
•

The accuracy of the heading to new section 71 E.

As the Committee has observed , the heading of new section 71 E refers to "information about
trafficking or cultivati ng" and is broader than the text of the new section, which is limited to "a
document contai ning instructions for" drug trafficking or cultivation . I am inform ed that this
inconsistency was overlooked in the finalisation of the Bill and will need to be corrected, to ensu re the
heading aligns accurately with the content of the provision .
I have therefore asked that my department initiate arrangements for the heading to be amended at the
next available opportunity, either through a statute law revision bill or another suitable amending bill.
Thank you for bringing this matter to my attention.
•

Whether or not a prosecutor, in a proceeding for an offence under new section 71 E,
must prove that the instructions contained in the document actually work to traffick or
cultivate a drug of dependence.

New section 71 E is intentionally distinct from new section 71 F. The offence under new section 71 E
deals only with the act of possession. There is no requirement in new section 71 E for a prosecutor to
prove that the instructions contained in the document actually work to traffick or cultivate a drug of
dependence, nor is the new section intended to be interpreted as applying such a requirement. In
contrast to new section 71 F, however, it was considered unnecessary to clarify this intention in the text
of new section 71 E given that the offence relates strictly to possession.
New section 71 F deals with the more serious offence of publishing instructions to traffick in or cultivate
drugs. In this offence, the prosecution must prove that the accused either intended that the instructions
would be used by someone else for drug trafficking or cultivation purposes, or knew or was reckless
as to whether the instructions would be used for these purposes. Given these elements of the offence,
it was important to clarify under new section 71 F(2) that the prosecution is not required to prove the
instructions actually work, in order to prove the commission of the offence.
•

Whether or not it is a reasonable excuse under new section 71 E that the
not intend to use the document for trafficking in drugs.

def~ndant

did

The reasonable excuse provision in new section 71 E is intended to ameliorate the strictness of the
offence in that new section by enabling a defendant to point to evidence of the facts of a reasonable
excuse. It is for the courts to determine whether a reasonable excuse exists based on the
circumstances of the particular case.
It is possible to envisage that a person might claim a reasonable excuse in circumstances where, for
instance, the person was studying chemistry at a university. Whether or not these circumstances, or
the circumstances outlined by the Committee, are reasonable excuses must remain a matter of
judgement for the courts, based on the facts before them having regard to all the circumstances of the
individual case.
•

Whether or not clause 13, which requires the defendant to prove on the balance of
probabilities that he or she did not possess the document for the purpose of trafficking
in drugs to be eligible for an adjourned bond, is compatible with the Charter's right to be
presumed innocent until proved guilty.

In my opinion clause 13 of the Bill is compatible with the Charter's right for a person to be presumed
innocent until proved guilty, because it does not reverse the onus of proof in relation to any element of
the offence under new section 71 E. It merely requires the offender to prove a factor in mitigation
following a finding of guilt.
Section 76 of the Drugs, Poisons and Controlled Substances Act 1981 (Drugs Act) applies to
certain drug cases in the Magistrates' Court involving first time drug offenders. Where applicable,
section 76 directs the magistrate, upon a finding of guilt, to impose an adjourned bond without
conviction pursuant to section 75(1) of the Sentencing Act 1991, unless the court considers a
conviction should be imposed. Clause 13 amends section 76 of the Drugs Act to enable the court to
impose an adjourned bond where applicable for an offender found guilty of the offence under new
section 71 E, if the court is satisfied on the balance of probabilities that the offence was not committed
for the purpose of cultivating or trafficking in drugs.
The requirement for the offender to prove this factor in mitigation is not expected to be necessary in
every case. If a magistrate raises an issue of cultivation or trafficking in relation to a potential
disposition under section 76 of the Drugs Act, evidence may need to be called in favour of the
defendant. However, in cases where the prosecution concedes that the possession of the instructions
was not for the purpose of cultivation or trafficking, this should not be necessary.

TRIM 10: CD/15/561559

I thank the Committee for its comments and hope the above responses are helpful.

Yours sincerely

Hon Wade Noonan MP
Minister for Police

TRI I\1110: CD/1 5/561559
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Report on Subordinate Legislation*
Notice of Amendments to Australian Rules of Harness Racing (ARHR) and Australian Trotting Stud
Book Regulations (ATSBR)
The Committee wrote to the Minster for Racing in relation to the above legislative instrument.
The Committee thanks the Minister for the attached response.

Committee Room
7 December 2015

*

The Committee reports on this Legislative Instrument pursuant to sections 17(d) and 17(fa) of the Parliamentary
Committees Act 2003 and section 25A(c) of the Subordinate Legislation Act 1994.
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Appendix 1
Index of Bills in 2015
Alert Digest Nos.
Aboriginal Heritage Amendment Bill 2015
Adoption Amendment (Adoption by Same‐Sex Couples) Bill 2015
Adoption Amendment Bill 2015
Alcoa (Portland Aluminium Smelter) (Amendment) Act Amendment Bill 2015
Appropriation (2015‐2016) Bill 2015
Appropriation (Parliament 2015‐2016) Bill 2015
Assisted Reproductive Treatment Amendment Bill 2015
Associations Incorporation Reform Amendment (Electronic Transactions) Bill 2015
Back to Work Bill 2014
Bail Amendment Bill 2015
Cemeteries and Crematoria Amendment (Veterans Reform) Bill 2015
Child Wellbeing and Safety Amendment (Child Safe Standards) Bill 2015
Children, Youth and Families Amendment (Aboriginal Principal Officers) Bill 2015
Children, Youth and Families Amendment (Restrictions on the Making of Protection Orders)
Bill 2015
Classification (Publications, Films and Computer Games) (Enforcement) Amendment Bill 2015
Consumer Acts and Other Acts Amendment Bill 2015
Corrections Legislation Amendment Bill 2015
Court Services Victoria and Other Acts Amendment Bill 2015
Crimes Amendment (Child Pornography and Other Matters) Bill 2015
Crimes Amendment (Repeal of Section 19A) Bill 2015
Criminal Organisations Control Amendment (Unlawful Associations) Bill 2015
Crown Land Legislation Amendment (Canadian Regional Park and Other Matters) Bill 2015
Delivering Victorian Infrastructure (Port of Melbourne Lease Transaction) Bill 2015
Domestic Animals Amendment Bill 2015
Drugs, Poisons and Controlled Substances Amendment Bill 2015
Education and Training Reform Amendment (Child Safe Schools) Bill 2015
Education and Training Reform Amendment (Funding of Non‐Government Schools) Bill 2014
Education and Training Reform Amendment (Miscellaneous) Bill 2015
Education and Training Reform Amendment (Victorian Institute of Teaching) Bill 2015
Education Legislation Amendment (TAFE and University Governance Reform) Bill 2015
Emergency Management (Control of Response Activities and Other Matters) Bill 2015
Energy Legislation Amendment (Consumer Protection) Bill 2015
Energy Legislation Amendment (Publication of Retail Offers) Bill 2015
Firearms Amendment (Trafficking and Other Measures) Bill 2015
Fisheries Amendment Bill 2015
Gambling Legislation Amendment Bill 2015
Heavy Vehicles Legislation Amendment Bill 2015
Infrastructure Victoria Bill 2015
Interpretation of Legislation Amendment Bill 2015
Judicial Entitlements Bill 2015
Jury Directions Bill 2015
Justice Legislation Amendment Bill 2015
Justice Legislation Amendment (Police Custody Officers) Bill 2015

15, 16
13, 14
7
6
5
5
16
7
1, 2
16
1
14
12
6
8
16
8, 9
5
9, 10
4
11, 12
14
6, 7
3
15, 16
2
1
9, 12
16
14
9
11
7
10
14
12, 13
10
8
1
6
3
4, 6, 7
13, 14
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Alert Digest Nos.
Justice Legislation Further Amendment Bill 2015
Land (Revocation of Reservations) Bill 2015
Legal Profession Uniform Law Application Amendment Bill 2015
Limitation of Actions Amendment (Child Abuse) Bill 2015
Local Government Amendment (Fair Go Rates) Bill 2015
Local Government Amendment (Improved Governance) Bill 2015
Local Government Legislation Amendment (Environmental Upgrade Agreements) Bill 2015
Mental Health Amendment Bill 2015
National Electricity (Victoria) Amendment Bill 2015
National Parks Amendment (No 99 Year Leases) Bill 2015
National Parks Amendment (Prohibiting Cattle Grazing) Bill 2015
Occupational Licensing National Law Repeal Bill 2015
Parliamentary Committees and Inquiries Acts Amendment Bill 2015
Planning and Environment Amendment (Infrastructure Contributions) Bill 2015
Planning and Environment Amendment (Recognising Objectors) Bill 2015
Prevention of Cruelty to Animals Amendment Bill 2015
Public Health and Wellbeing Amendment (Hairdressing Registration) Bill 2015
Public Health and Wellbeing Amendment (No Jab, No Play) Bill 2015
Public Health and Wellbeing Amendment (Safe Access) Bill 2015
Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015
Racing Amendment Bill 2015
Regional Development Victoria Amendment (Jobs and Infrastructure) Bill 2015
Relationships Amendment Bill 2015
Resources Legislation Amendment Bill 2015
Road Legislation Amendment Bill 2015
Road Safety Amendment Bill 2015
Road Safety Amendment (Private Car Parks) Bill 2015
Road Safety Road Rules 2009 (Overtaking Bicycles) Bill 2015
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Bill 2015
Sentencing Amendment (Correction of Sentencing Error) Bill 2015
Serious Sex Offenders (Detention and Supervision) and Other Acts Amendment Bill 2015
State Taxation Acts Amendment Bill 2015
State Taxation Acts Further Amendment Bill 2015
Statute Law Repeals Bill 2014
Statute Law Revision Bill 2014
Summary Offences Amendment (Move‐on Laws) Bill 2015
Terrorism (Community Protection) Amendment Bill 2015
Transport Accident Amendment Bill 2015
Veterans and Other Acts Amendment Bill 2015
Victims of Crime Commissioner Bill 2015
Victorian Energy Efficiency Target Amendment (Saving Energy, Growing Jobs) Bill 2015
Victoria Police Amendment (Validation) Bill 2015
Wrongs Amendment (Asbestos Related Claims) Bill 2014
Wrongs Amendment Bill 2015
Wrongs Amendment (Prisoner Related Compensation) Bill 2015
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly on rights and freedoms

Wrongs Amendment (Prisoner Related Compensation) Bill 2015

5, 6

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities Act 2006
Aboriginal Heritage Amendment Bill 2015
Adoption Amendment (Adoption by Same‐Sex Couples) Bill 2015
Assisted Reproductive Treatment Amendment Bill 2015
Back to Work Bill 2014
Bail Amendment Bill 2015
Corrections Legislation Amendment Bill 2015
Crimes Amendment (Child Pornography and Other Matters) Bill 2015
Criminal Organisations Control Amendment (Unlawful Associations) Bill 2015
Delivering Victorian Infrastructure (Port of Melbourne Lease Transaction) Bill 2015
Drugs, Poisons and Controlled Substances Amendment Bill 2015
Education and Training Reform Amendment (Miscellaneous) Bill 2015
Gambling Legislation Amendment Bill 2015
Justice Legislation Amendment Bill 2015 – House Amendment
Justice Legislation Amendment (Police Custody Officers) Bill 2015
Public Health and Wellbeing Amendment (No Jab, No Play) Bill 2015
Public Health and Wellbeing Amendment (Safe Access) Bill 2015
Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015
Relationships Amendment Bill 2015
Road Legislation Amendment Bill 2015
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Bill 2015
Serious Sex Offenders (Detention and Supervision) and Other Acts Amendment Bill 2015
Terrorism (Community Protection) Amendment Bill 2015

15, 16
13, 14
16
1, 2
16
8, 9
9, 10
11, 12
6, 7
15, 16
9, 12
12, 13
6, 7
13, 14
12, 13
10, 11
14, 15
13, 14
14
11, 12
11, 12
14, 15
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Appendix 3
Ministerial Correspondence 2015
Table of correspondence between the Committee and Ministers or Members
during 2015
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Back to Work Bill 2014

Treasurer

24‐02‐15
13‐03‐15

1 of 2015
2 of 2015

Wrongs Amendment (Prisoner
Related Compensation) Bill 2015

Attorney‐General

26‐05‐15
03‐06‐15

5 of 2015
6 of 2015

Justice Legislation Amendment Bill
2015 – House Amendment

Attorney‐General

09‐06‐15
19‐06‐15

6 of 2015
7 of 2015

Delivering Victorian Infrastructure
(Port of Melbourne Lease
Transaction) Bill 2015

Treasurer

10‐06‐15
22‐06‐15

6 of 2015
7 of 2015

Corrections Legislation
Amendment Bill 2015

Corrections

04‐08‐15
13‐08‐15

8 of 2015
9 of 2015

Crimes Amendment (Child
Pornography and Other Matters)
Bill 2015

Attorney‐General

18‐08‐15
29‐08‐15

9 of 2015
10 of 2015

Education and Training Reform
Amendment (Miscellaneous) Bill
2015

Education

18‐08‐15
24‐09‐15

9 of 2015
12 of 2015

Public Health and Wellbeing
Amendment (Safe Access) Bill 2015

Ms Fiona Pattern MLC

01‐09‐15
14‐09‐15

10 of 2015
11 of 2015

Criminal Organisations Control
Amendment (Unlawful
Associations) Bill 2015

Attorney‐General

15‐09‐15
24‐09‐15

11 of 2015
12 of 2015

Safe Patient Care (Nurse to Patient
and Midwife to Patient Ratios) Bill
2015

Health

15‐09‐15
30‐09‐15

11 of 2015
12 of 2015

Serious Sex Offenders (Detention
and Supervision) and Other Acts
Amendment Bill 2015

Corrections

15‐09‐15
17‐09‐15

11 of 2015
12 of 2015

Gambling Legislation Amendment
Bill 2015

Consumer Affairs, Gaming and
Liquor Regulation

06‐10‐15
19‐10‐15

12 of 2015
13 of 2015

Public Health and Wellbeing
Amendment (No Jab, No Play) Bill
2015

Health

06‐10‐15
16‐10‐15

12 of 2015
13 of 2015
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Adoption Amendment (Adoption
by Same‐Sex Couples) Bill 2015

Equality

20‐10‐15
09‐11‐15

13 of 2015
14 of 2015

Justice Legislation Amendment
(Police Custody Officers) Bill 2015

Police

20‐10‐15
04‐11‐15

13 of 2015
14 of 2015

Relationships Amendment Bill 2015

Attorney‐General

20‐10‐15
06‐11‐15

13 of 2015
14 of 2015

Public Health and Wellbeing
Amendment (Safe Access Zones)
Bill 2015

Health

10.11.15
19.11.15

14 of 2015
15 of 2015

Road Legislation Amendment Bill
2015

Roads and Road Safety

10.11.15

14 of 2015

Terrorism (Community Protection)
Amendment Bill 2015

Attorney‐General

10.11.15
23.11.15

14 of 2015
15 of 2015

Aboriginal Heritage Amendment
Bill 2015

Aboriginal Affairs

24.11.15
07.12.15

15 of 2015
16 of 2015

Drugs, Poisons and Controlled
Substances Amendment Bill 2015

Police

24.11.15
07.12.15

15 of 2015
16 of 2015

Assisted Reproductive Treatment
Amendment Bill 2015

Health

08.12.15

16 of 2015

Bail Amendment Bill 2015

Attorney‐General

08.12.15

16 of 2015
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following Statutory Rules and legislative instruments were considered by the Regulation Review
Subcommittee on 7 December 2015.

Statutory Rules Series 2015
SR No. 103 – Supreme Court (General Civil Procedure) Rules 2015
SR No. 109 – Traditional Owner Settlement (Negotiation Costs) Regulations 2015
SR No. 116 ‐ Planning and Environment (Fees) Interim Regulations 2015
SR No. 117 ‐ Subdivision (Fees) Interim Regulations 2015
SR No. 114 – Subordinate Legislation (Metropolitan Fire Brigades (General) Regulations 2005)
Extension Regulations 2015
SR No. 119 – Local Government (General) Regulations 2015
SR No. 120 – Road Safety Road Rules Amendment (Lane Filtering) Rules 2015
SR No. 121 – Road Safety (General) Amendment (Lane Filtering) Regulations 2015
SR No. 122 – Conveyancers (Professional Conduct and Trust Account and General) Amendment
Regulations 2015
SR No. 123 – Land Conservation (Vehicle Control) Amendment Regulations 2015
SR No. 124 – Drugs, Poisons and Controlled Substances (Drugs of Dependence – Synthetic
Cannabinoids and Other Substances) Regulations 2015
SR No. 126 – Subordinate Legislation (Non‐Emergency Patient Transport Regulations 2005) Extension
Regulations 2015
SR No. 127 – Parliamentary Salaries and Superannuation (Allowances) Amendment Regulations 2015

Legislative Instruments 2015
Notice of Amendments to Australian Rules of Harness Racing (ARHR) and Australian Trotting Stud
Book Regulations (ATSBR)
Ministerial Direction under Section 3.2.3 of the Gambling Regulation Act 2003
Driver Accreditation Application, Test, Course and Renewal Requirements Instrument
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Appendix 5
Submission to the Assisted Reproductive
Treatment Amendment Bill 2015
The Committee received the attached submission from Monash University’s Castan Centre for
Human Rights Law concerning the Assisted Reproductive Treatment Amendment Bill 2015.
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Castan Centre for Human Rights Law

Submission to the Scrutiny of Acts and Regulations
Committee

Assisted Reproductive Treatment Amendment Bill 2015

Prepared by Associate Professor Paula Gerber
(with research assistance provided by Nina Vallins and Sam Dipnall)

December 2015
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1. Introduction
The Castan Centre for Human Rights Law welcomes the Victorian Government’s commitment to
legislating to give all donor-conceived people the right to access identifying information about
their donors, irrespective of when the person was born.1
Granting access to information about parents to individuals conceived through assisted
reproduction techniques, specifically donation insemination, aligns with international human
rights law promoting the rights of the child, including the right to know one’s parents. It is also
consistent with international research showing that understanding one’s parentage – biological
and social – is a critical element of a person’s healthy development, identity and well-being.2
The Castan Centre endorses the proposed method of regulating contact as set out in the Bill,
but recommends against the imposition of any criminal penalty for a breach of the proposed
contact preference regime. The imposition of a significant fine is not an appropriate measure to
ensure compliance with the proposed contact management regime; has a number of
unintended consequence; and is not analogous with other parent/child contact laws currently
operating in Victoria.
This submission was originally prepared in response to the Discussion Paper, but is equally
relevant to SARC’s consideration of the Assisted Reproductive Treatment Amendment Bill 2015.

2.

International Law and the Rights of Donor-born Children

2.1 The Best Interests of the Child
Article 3 of the Convention on the Rights of the Child (CRC) states that, ‘in all actions concerning
children … the best interests of the child shall be a primary consideration.’ If there is a conflict
between the rights of a child to know his or her biological parents, and the rights of a donor to
anonymity or privacy, the rights of the child should be the primary consideration.
Victoria’s Assisted Reproductive Treatment Act 2008 (the Act) incorporates a similar best
interests standard by providing that ‘the welfare and interests of persons born or to be born as
a result of treatment procedures are paramount.’3 The Act actually goes further than the CRC,
as best interests are a paramount, rather than primary, consideration. The Act also applies the
1

Department of Health and Human Services, A right to know your identity: Giving donor-conceived people the right to access
information identifying their donor (June 2015), p. 5.
2
Sarah Wise and Gabor Kovacs, ‘Secrecy, family relationships and the welfare of children born with the assistance of donor
sperm: Developments in research, law and practice’ in Alan Hayes and Daryl Higgins (eds), Families, policy and the law: Selected
essays on contemporary issues for Australia, (Australian Institute of Family Studies, 2014); and Law Reform Committee,
Parliament of Victoria, Inquiry into Access by Donor-Conceived People to Information about Donors (2012).
3
s 5(a).

3

best interests standard to all donor-conceived persons, not only children, which is consistent
with the approach of the CRC. This means that in weighing up the rights of a person to know his
or her parentage, against the rights of a donor to remain anonymous, the rights of the donorconceived person should be the paramount consideration. The Act confirms as one of its guiding
principles that ‘children born as the result of the use of donated gametes have a right to
information about their genetic parents.’4
Not all donor-conceived persons will want to access any or identifying information about the
donor. However, for those persons who do, the inability to access such information can be
distressing, frustrating, and traumatising.5

2.2 Right to know one’s parents
Article 7 of the CRC protects a child’s right to know his or her parents:
The child shall be registered immediately after birth and shall have the right from birth to
a name, the right to acquire a nationality and, as far as possible, the right to know and
be cared for by his or her parents. 6
The Committee on the Rights of the Child has interpreted this Article as requiring States Parties
to ensure that adopted and donor-conceived children can discover the identity of their
biological parent(s). This is evidenced in the following comments made by the Committee:7


The Committee has expressed concern at the practice of keeping the identity of
biological parents of an adopted child secret, or limiting access to such information for
adopted children or children born as a result of medically assisted procreation, and has
recommended that the child should have access to information about his or her
parents.8

4

s 5(c).
See Wise and Kovacs, above n 2; Law Reform Committee, above n 2; Victorian Assisted Reproductive Treatment Authority
Consultation with donors who donated gametes in Victoria, Australia before 1998: Access by donor-conceived people to
information about donors (2013), 8.
6
Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September
1990).
7
See further Rachel Hodgkin and Peter Newell, Implementation Handbook for the Convention on the Rights of the Child, (UNICEF,
rd
2007, 3 ed); Ineta Ziemele, ‘Article 7: The Right to Birth Registration, Name and Nationality, and the Right to Know and Be
Cared for by Parents”, in A. Alen, J. Vande Lanotte, E. Verhellen, F. Ang, E. Berghmans and M. Verheyde (Eds.) A Commentary on
the United Nations Convention on the Rights of the Child (Martinus Nijhoff Publishers, Leiden, 2007).
8
Concluding observations of the Committee on the Rights of the Child regarding Switzerland, 25 February 2015,
CRC/C/CHE/CO/2-4; Concluding observations of the Committee on the Rights of the Child regarding Turkmenistan, 10 March
2015, CRC/C/TKM/CO/2-4; Concluding observations of the Committee on the Rights of the Child regarding Armenia, 26 February
2004, CRC/C/15/Add.225, at [38]; Concluding observations of the Committee on the Rights of the Child regarding Russian
Federation, 23 November 2005, CRC/C/RUS/CO/3, at [40], [41]; Concluding observations of the Committee on the Rights of the
Child regarding Uzbekistan, 2 June 2006, CRC/C/UZB/CO/2, at [40], [41]; Concluding Observations of the Committee on the
5

4







The Committee has expressed concern about ‘anonymous births’ or facilities for
anonymous abandonment of children and has recommended that States Parties take
measures to obtain information so that such children can discover the identity of their
parents.9
The Committee has expressed concern about a practice of children who are fathered by
Catholic priests not being aware of the identity of their fathers; and their mothers being
required not to disclose information about the child’s paternity in return for a regular
payment from the Church.10
The Committee has expressed concern that children born through surrogate mothers or
to single mothers are not given information about their origins.11

If a child’s right to know his or her parents has been violated, the obligation to repair the breach
by providing this information to the child remains throughout his or her life. That is, a person
does not lose the right to know his or parents upon the attainment of majority. Indeed, as John
Eekelaar observed,
It would be a grievous mistake to see the Convention as applying to childhood
alone. Childhood is not an end in itself, but part of the process of forming the
adults of the next generation. The Convention is for all people. It could influence
their entire lives. If its aims can be realised, the Convention can truly be said to be
laying the foundations for a better world.12
3. Criminalising contact with donors
The 2012 Inquiry into Access by Donor-Conceived People to Information about Donors,
recommended that establishing a contact veto scheme was appropriate, despite it limiting the
rights of donors. It stated that:

Rights of the Child regarding United Kingdom of Great Britain and Northern Ireland, 9 October 2002, CRC/C/15/Add.188, at [31],
[32].
9
Concluding observations of the Committee on the Rights of the Child regarding Switzerland, 25 February 2015,
CRC/C/CHE/CO/2-4; Concluding observations of the Committee on the Rights of the Child regarding India, 7 July 2014,
CRC/C/IND/CO/3-4 at [41]; Concluding observations of the Committee on the Rights of the Child regarding Luxembourg, 31
March 2005, CRC/C/15/Add.250 at [29]; Concluding observations of the Committee on the Rights of the Child regarding the Holy
See, 25 February 2014, CRC/C/V A T/CO/2, at [35],[36]; Concluding Observations of the Committee on the Rights of the Child
regarding Denmark, 15 February 1995, CRC/C/15/Add.33 at [11]; Concluding Observations of the Committee on the Rights of
the Child regarding Norway, 25 April, 1994, CRC/C/15/Add.23 at [10].
10
Concluding observations of the Committee on the Rights of the Child regarding The Holy See, 25 February 2014, CRC/C/V A
T/CO/2, at [33], [34].
11
Concluding observations of the Committee on the Rights of the Child regarding Morocco, 14 October 2014, CRC/C/MAR/CO/34; Concluding observations of the Committee on the Rights of the Child regarding Israel, CRC/C/ISR/CO/2-4, paras 33 and 34.
12
John Eekelaar ‘The Importance of Thinking that Children have Rights’ in Philip Alston, Stephen Parker & John Semour (eds),
Children, Rights, and the Law (Oxford University Press, 1992), p 234. Cited in Michelle Giroux and Mariana De Lorenzi ‘Putting
the Child First: A Necessary Step in the Recognition of the Right to Identity’ (2011) 27(1) Can J Fam 53, 61. Grioux and De
Lorenzi assert that the right to know one’s identity should not be limited to children alone, and ought to apply to every
individual ‘whatever his or her age’.
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[I]t is appropriate that donors, and donor-conceived people, should have the
option of lodging a contact veto. This would not prevent a donor’s offspring from
accessing identifying information about them, but would prohibit donor-offspring
from attempting to make contact with the donor. A contact veto could be
enforced through legislated penalties which would apply if the veto was breached.
The Committee is aware that the introduction of contact vetoes will have the
effect of constraining people’s ability to freely associate with certain other people.
The Committee believes, however, that this constraint is an appropriate measure
to complement removing the right of donors to prevent their identity from being
revealed to their donor-offspring.13
The Discussion Paper proposes regulating the release and use of identifying information via a
contact preference process to be managed by the Victorian Assisted Reproductive Treatment
Authority (VARTA). Both the donor and the donor-conceived person may lodge a contact
preference with VARTA, for example, that contact be by email or phone, or that there be ‘No
contact’. Donors will have two months after being notified that an applicant has sought their
identifying information to elect whether or not to specify a contact method. If a contact
preference is lodged, then prior to information being released to a donor-conceived offspring,
that person must enter into an undertaking with the Secretary to the Department of Health and
Human Services that they will comply with the contact preference. Breaches of this undertaking
can attract a fine of up to 60 penalty units, which currently equates to $9,100.14
If the applicant becomes aware of the location of the donor they must not act on that
information or initiate contact with the donor. Rather, they must surrender this information to
VARTA, who will then contact the donor, advise them that their identifying information has
been released, and offer counselling and the option to lodge a contact preference. Again, if the
donor-conceived offspring goes outside the regulatory regime and initiates contact, they can be
fined up to 60 penalty units.
The overarching policy aim is to accord respect and dignity to all participants as far as possible
by centralising, controlling and facilitating the linking up of pre-1998 donor-conceived offspring
and their donors.

3.1 Recommendations of the Castan Centre
While the Castan Centre endorses the proposed method of regulating contact, it recommends
against imposing a criminal penalty for a breach of the proposed contact preference regime.
13

Parliamentary Law Reform Committee, Victoria, Inquiry into Access by Donor-Conceived People to Information about Donors
(March 2012), pp. 79-80.
14
See Penalty Interest Rate Act 1983 (Vic) s 2, and Victorian Government Gazette Number G18 dated 7 May 2015.
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Imposing a criminal penalty diminishes the utility of the proposed scheme and runs contrary to
not only the tenor of the amendment, redressing an imbalance in the law and achieving
substantive equality.
Creating a system for regulating information and access that is enforced through the threat of
fines is not a tailored and effective measure to manage a highly sensitive issue for the donorconceived offspring, and in its current form, is inconsistent with other Victorian laws concerning
access to health and medical information, and contact regimes for adopted children.

3.2 The importance of a tailored regulatory approach to enforcement
A donor-conceived person wanting to access information about where they come from is a
sensitive matter that requires a careful appraisal of the most appropriate way of achieving the
policy objectives. The threat of prosecution and imposition of a significant fine is inconsistent
with the overarching objectives of the proposed amendments. This is because it penalises
people for wanting to find out the pieces of the jigsaw puzzle that can help them to construct
their identity. The unique nature of the problem the amendments seek to address, requires a
more nuanced and sensitive approach to enforcement.
3.2.1 Unintended consequences and multiplied harm
It is not difficult to envisage a variety of circumstances where, along their journey to identify
their donor, an individual could be provided with the means of contacting and meeting their
donor that breaches their undertaking, but was entirely consensual by all parties. It would be
naïve to think that VARTA alone can entirely control each and every aspect of the contact
management process. Volunteers, sympathetic not-for-profit organisations, community support
groups and family members on both sides may be unaware of the significant penalties they
could expose a donor-conceived child to, if they act in good faith in bringing together a donor
and donor-conceived individual by imparting information that the individual might act upon
instantaneously, without thinking about first notifying VARTA.
Furthermore, the proposed use of enforceable undertakings carries with it insensitive and
disempowering connotations of similar conditional contact management regimes for persons
engaged with the justice system, such as family violence15 and child protection.16 This is likely to
place further mental burden on donor-conceived individuals going through the contact initiation
process.

15
16

For example, Family Violence Protection Act 2008 (Vic), Pt 4, Div 5.
For example, the Children, Youth and Families Act 2005 (Vic). See sections 272-273.
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The proposed fine will not be an infringement penalty or ‘on-the-spot’ fine under the
Infringements Act 2006 (Vic), but rather one that requires VARTA or the Department of Health
and Human Services to prosecute the donor-conceived individual through the courts. Such
measures could well cause psychological harm and trauma to both the donor-conceived
individual and the donor. Furthermore, the recording of a conviction against donor-conceived
individuals will carry untold prejudicial and discriminatory affects, including, for example,
limiting their future employment prospects. 17 The Castan Centre recommends that the
possibility of exposing donor-conceived individuals to the criminal justice system should be
removed from the proposed reforms.
3.2.2 The need for a diverse range of enforcement options for VARTA
The prospective harm that the penalty seeks to ameliorate is undue interference or contact by
donor-conceived individuals with their donors. As noted above, the threat of a fine is
inappropriate in the circumstances. Even if it is to be retained as a potential penalty, it should
be the last option rather than the only option. A more nuanced approach to enforcing the
regulation of contact is required.
One option is to utilise the measures contained in existing contact and relationship
management laws, such as the Personal Safety Intervention Orders Act 2010 (Vic). VARTA could
retain a statutory discretion to take regulatory action to prevent contact through obtaining a
specific court order tailored to the needs of donor related contact when it reasonably suspects
that a donor-conceived individual may go outside the contact preference regime. This proposed
framework has the benefit of utilising the decision-making expertise of the courts, as well as
providing an enforceable safeguard against further breaches by the applicant.

3.3 Relationship with other Victorian laws
The legitimacy of the proposed contact preference method requires that any changes to the
Assisted Reproductive Treatment Act 2008 (Vic) must be analogous with parent/child contact
laws currently operating in Victoria.
The Adoption Act 1984 (Vic) prohibits a parent intentionally contacting an adopted child against
their wishes expressed in a current contact statement.18 However, it also explicitly states that
no offence is committed if it is the adopted person who initiated contact with their biological
parent.19 Thus the Adoption Act 1984 (Vic) respects the wishes of persons who expressed a
desire for no contact or only certain type of contact, but does recognise that where the breach
17

An ‘irrelevant criminal record’ is not a protected attribute under the Equal Opportunity Act 2010 (Vic) meaning that current
and future employers are free to engage in discrimination on this basis.
18
See Adoption Act 1984 (Vic) s 127A.
19
Ibid, s 127A(3).
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is by a person struggling to make sense of their origins and identity, the imposition of criminal
penalties is not appropriate. For the sake of consistency, and because it is an appropriate model,
the Assisted Reproductive Treatment Act 2008 (Vic) should replicate the approach in the
Adoption Act 1984 (Vic).
The imposition of a penalty, as proposed in the Discussion Paper, not only contradicts the
approach in the Adoption Act 1984 (Vic) – a parallel legislative regime – but also subverts the
stated guiding principle that that ‘welfare and interests of persons born or to be born as a result
of treatment procedures are paramount’, and undercuts the core guiding principle behind this
reform that ‘children born as a result of the use of donated gametes have a right to information
about their genetic parents.’ 20 It is thus, at odds with the legislative intent, to grant a right, but
simultaneously impose criminal sanctions upon a person for wanting to pursue that right.

4. Conclusion
The Castan Centre commends the Victorian Government for its commitment to facilitating
access to donors by donor-conceived individuals, and finds the proposed approach is largely
consistent with international human rights norms. However, the Castan Centre recommends
that the Government not proceed with the proposed penalty provisions as they are
incompatible with the human rights framework underpinning this regime, and inconsistent with
the legislative approach used to address similar concerns in relation to adopted children seeking
contact their biological parent.
Dated 6th December 2015

Associate Professor Paula Gerber
Deputy Director of the Castan Centre for Human Rights Law
Law Faculty
Monash University
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Assisted Reproductive Treatment Act 2008 (Vic) ss 5(a) & (c).
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