58th Parliament

No. 14 of 2017
Tuesday, 17 October 2017
on the following Bills
Correc ons Legisla on Further
Amendment Bill 2017
Fines Reform Amendment Bill 2017
Firearms Amendment Bill 2017
Gambling Regula on Amendment
(Gaming Machine Arrangements)
Bill 2017
Planning and Environment Amendment
(Public Land Contribu ons)
Bill 2017
Voluntary Assisted Dying Bill 2017

crutiny of Acts

and Regulations Committee

The Committee

Ms Lizzie Blandthorn MLA
Chairperson
Member for Pascoe Vale

Hon. Richard Dalla-Riva MLC
Deputy Chairperson
Member for Eastern Metropolitan

Ms Melina Bath MLC
Member for Eastern Region

Mr Josh Bull MLA
Member for Sunbury

Mr Steve Dimopoulos MLA
Member for Oakleigh

Ms Sonya Kilkenny MLA
Member for Carrum

Mr John Pesu o MLA
Member for Hawthorn

Parliament House, Spring Street
Melbourne Victoria 3002
Telephone: (03) 8682 2891
Facsimilie: (03) 8682 2858
Email: nathan.bunt@parliament.vic.gov.au
Web: www.parliament.vic.gov.au/sarc

Commi ee Staﬀ
Mr Nathan Bunt, Senior Legal Adviser
Ms Helen Mason, Legal Adviser - Regula ons
Mr Simon Dinsbergs, Business Support Oﬃcer
Ms Sonya Caruana, Oﬃce Manager
Professor Jeremy Gans, Human Rights Adviser
Ms Sarala Fitzgerald, Human Rights Adviser

Terms of Reference - Scrutiny of Bills
The func ons of the Scru ny of Acts and Regula ons Commi ee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to whether the
Bill directly or indirectly –
(i)
trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obliga ons dependent upon insuﬃciently deﬁned administra ve powers;
(iii) makes rights, freedoms or obliga ons dependent upon non-reviewable administra ve decisions;
(iv) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on personal privacy
within the meaning of the Privacy and Data Protec on Act 2014;
(v) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on privacy of health
informa on within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legisla ve power;
(vii) insuﬃciently subjects the exercise of legisla ve power to parliamentary scru ny;
(viii) is incompa ble with the human rights set out in the Charter of Human Rights and Responsibili es;
(b)

to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)
as to whether the Bill directly or indirectly repeals, alters or varies sec on 85 of the Cons tu on Act 1975,
or raises an issue as to the jurisdic on of the Supreme Court;
(ii)
if a Bill repeals, alters or varies sec on 85 of the Cons tu on Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary sec on 85 of the Cons tu on Act 1975, but an issue is raised as to the
jurisdic on of the Supreme Court, as to the full implica ons of that issue;
Parliamentary Commi ees Act 2003, sec on 17

Table of Contents
Page Nos.

Alert Digest No. 14 of 2017
Fines Reform Amendment Bill 2017

1

Firearms Amendment Bill 2017

5

Gambling Regulation Amendment (Gaming Machine Arrangements) Bill 2017

18

Planning and Environment Amendment (Public Land Contributions) Bill 2017

21

Voluntary Assisted Dying Bill 2017

23

Appendices
1 – Ministerial responses to Committee correspondence

41

Corrections Legislation Further Amendment Bill 2017
2 – Index of Bills in 2017

49

3 – Committee Comments classified by Terms of Reference

51

4 – Current Ministerial Correspondence

53

5 – Submissions to the Voluntary Assisted Dying Bill 2017

57

Parliament of Victoria, Australia
Scrutiny of Acts and Regulations Committee
Reports to Parliament
Alert Digests 2017
ISBN 978‐1‐925345‐42‐1
ISSN 1440‐2939
Ordered to be Published
By Authority. Government Printer for the State of Victoria.
Parliamentary Paper No. 309, Session 2014‐2017

i

Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Fines Reform Amendment Bill 2017
Bill Information
Minister
Portfolio

Hon Martin Pakula MP
Attorney‐General

Introduction Date
Second Reading Date

19 September 2017
20 September 2017

Bill Summary
The Bill would amend the Fines Reform Act 2014 to:


establish a scheme to assist persons who are victims of family violence who come into
contact with the infringements system (Part 2) [3‐9]



provide for the referral, registration and collection of enforcement hearing orders (Part 3)
[10‐57]



further provide for enforcement warrants and bail (Part 4) [58‐61]



provide for the Attorney‐General and the Minister administering Parts 2 and 3 of the Victoria
Police Act 2013 to enter into administrative services agreements to support the functions of
the Director, Fines Victoria, the sheriff and Victoria Police (Part 5) [62‐63]



further provide for work and development permits



further provide for service of a document



make other minor and technical amendments.

The Bill would also:


amend the Sentencing Act 1991 to further provide for the harmonisation of court powers to
deal with offenders brought before the court and to enable the court to order that the
amount of a fine be paid by instalments [129 and 130]



amend the Sheriff Act 2009 to provide for the sheriff, in exercising certain powers under the
Fines Reform Act 2014, to temporarily restrain a person [133],1 to direct a person to do
something [134]2 and to make it an offence to resist the sheriff in exercising certain powers
[135]



make minor and consequential amendments to other Acts.

Type of Bill

 Government Bill

1
2

 Private Members Bill

The Statement of Compatibility incorrectly refers to this amendment as being contained in clause 131.
The Statement of Compatibility incorrectly refers to this amendment as being contained in clause 132.
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CONTENT ISSUES

 NONE
 Other:

 Inappropriately delegates legislative power
 Trespasses unduly on Rights or Freedoms
Details

1. Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill states that Parts 2, 3 and 4 and sections 113, 125 and 126 would come into operation
on a day or days to be proclaimed, with a default commencement date of 3 December 2018, which is
more than 12 months after the date of the Bill’s introduction.
The Committee notes that there is no explanation for the possible delayed commencement of the Bill
in the Explanatory Memorandum.
The Committee also notes the following extract from the Minister’s Second Reading Speech:
Implementation of the new fines recovery model requires the support of modern systems and
processes. Civica Group has been engaged to deliver the new ICT system, known as the
Victorian Infringements, Enforcement and Warrant (VIEW) system.
…
… the bill will make a range of amendments to support the implementation of the VIEW system
and operation of the new fines management model.
The commencement of the VIEW system is scheduled to align with the default commencement
of the Fines Reform Act3. The VIEW system requires customisation to reflect the proposed
family violence scheme. Further, in parallel to the implementation of the Fines Reform Act, the
government is considering reforms to Victoria's tolling infringement system.
While it is intended that the Fines Reform Act commence on 31 December 2017 as currently
planned, the bill will extend the default commencement date of the act to 31 May 2018 to
allow sufficient time to consider the changes to the VIEW system necessary to support these
reforms and to maintain the integrity of Victoria's infringements system. The extended default
commencement date will provide the flexibility necessary to ensure that the commencement
of the Fines Reform Act aligns with the commencement of the VIEW system.
It would appear that the possible delayed commencement of Parts 2, 3 and 4 of the Bill may be
connected to the default commencement date for the Fines Reform Act 2004 and the implementation
of the VIEW system. However, the Committee would prefer that an explicit explanation be provided
for the possible delayed commencement of Parts 2, 3 and 4, as well as for sections 113, 125 and 126.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Attorney‐General to bring paragraph A (iii) of the Practice Note to
his attention and to request further information as to the reasons for the possible delayed
commencement date.

3

2

That is, the Fines Reform Act 2014, as amended by the Fines Reform and Infringements Acts Amendment Act 2016.
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2. Abrogation of the privilege against self‐incrimination
Clause 62 would insert new Part 14A into the Fines Reform Act 2014, section 173D of which would
provide the Ministers, the Secretary, authorised persons or an administrator appointed under section
173E with a right of access at all times to:


any premises occupied by the contractor or a sub‐contractor in connection with the
contractor's operations under the administrative services agreement



all persons engaged or employed by the contractor or a sub‐contractor in connection with
the contractor's operations under the administrative services agreement



all documents or equipment in the possession of the contractor or a sub‐contractor that
relate to, or are used in connection with, the contractor's operations under the
administrative services agreement.

In addition, new section 173F(3) would require a contractor or sub‐contractor to make all documents
in its possession available to an independent auditor appointed by the Ministers.
The Statement of Compatibility provides:
The provisions are limited to access and documents that relate to the contractor's operations
under the administrative services agreement. The requirement to provide relevant
information is unlikely to be onerous as contractors are likely to hold such information in
conducting their day to day business activities.
The provisions are an important feature of the administrative services agreement, especially
in the regulatory context, because it provides the ministers with appropriate powers including
monitoring and compliance of the administrative services agreement with the contractor,
determining key performance and compiling statistics.
The ability to require such information is necessary for the overall effectiveness of the
administrative services agreement, which support the infringements system. It is essential to
the effectiveness and integrity of the system that the ministers be able to make full inquiry of
all relevant matters and have access to pre‐existing documents.
The Statement of Compatibility also states that there are no less restrictive means available to provide
the Ministers or the Secretary with the appropriate powers to obtain relevant information.
The Committee considers that the abrogation of the privilege against self‐incrimination is reasonable
and justified in the circumstances.

Recommendation



Refer to Parliament for
consideration

 Write to Minister for
clarification



No further action
required

CHARTER ISSUES

 NONE
 Other:

 Compatibility with Human Rights
 Operation of the Charter

3
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Details
The Fines Reform Amendment Bill 2017 is compatible with the rights set out in the Charter of Human
Rights and Responsibilities.

Recommendation



4

Refer to Parliament for
consideration



Write to Minister for
clarification

 No further action
required
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Firearms Amendment Bill 2017
Bill Information
Minister
Portfolio

Hon Lisa Neville MP
Police

Introduction Date
Second Reading Date

19 September 2017
21 September 2017

Bill Summary
The Bill would amend the Firearms Act 1996 (the Principal Act) to:


provide the Chief Commissioner of Police (or their select delegate) with the power to make
a firearm prohibition order (FPO) in relation to an individual if satisfied that it is in the public
interest that the individual does not have possession of a firearm or firearm‐related item due
to one or more of the following criteria:
o

the individual’s criminal history

o

the behaviour of the individual

o

the people with whom the individual associates

o

the threat or risk the individual may pose to public safety on the basis of information
known to the Chief Commissioner about the individual (new Part 4A) [22]



create a number of offences that would apply in relation to a person subject to an FPO (new
sections 112B, 112C, 112O and 112P) [22]



create offences for possessing, carrying and using firearms in a public place (defined as
including the interior or exterior of any vehicle, vessel or aircraft) or ‘in any other place with
reckless disregard for the safety of any person’ [25]



establish two new offences under new section 131A of the Principal Act:
o

a person must not, with reckless disregard for the safety of any person, use a firearm
to discharge a shot, bullet or other missile at a vehicle, vessel, aircraft or premises
(which includes residential premises)

o

an aggravated offence is established if the discharge occurs while carrying out a
serious indictable offence [26]



further provide for review by the Victorian Civil and Administrative Tribunal (VCAT) of certain
Chief Commissioner firearm licensing decisions under the Principal Act



further provide for trafficable quantities of unregistered firearms [7, 21]



create offences for possession of parts and equipment for the purpose of manufacturing
firearms [19]



deal with other minor and related matters

The Bill would also make consequential and related amendments to the Control of Weapons Act 1990,
the Criminal Organisations Control Act 2012 and the Fortification Removal Act 2013.

Type of Bill

 Government Bill

 Private Members Bill
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CONTENT ISSUES

 NONE
 Other:

 Inappropriately delegates legislative power
 Trespasses unduly on Rights or Freedoms
Details

1. Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides that Part 3 of the Bill would come into operation 10 years after the day on which
Part 2 comes into operation. The Explanatory Memorandum provides the following explanation:
Part 3 of the Bill provides for the repeal of the firearm prohibition order provisions in new Parts
4A and 10A of the Principal Act. As such these 2 Parts will sunset 10 years after they commence.
The possible delayed commencement of Part 3 appears justified.
Clause 2 provides that Parts 2, 4 and 5 of the Bill would come into operation on a day or days to be
proclaimed, with a default commencement date of 30 September 2018, which is more than 12 months
from the Bill’s introduction.
The Committee notes that neither the Explanatory Memorandum nor the Second Reading Speech
provide an explanation for the delayed commencement of Parts 2, 4 and 5.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to the
Minister’s attention and to request further information as to the reasons for the possible delayed
commencement date of Parts 2, 4 and 5 of the Bill.
2. Search and seizure without a warrant
As discussed in the Charter Report below, Clause 22 would insert new Part 4A into the Principal Act
which would provide for new police search and seizure powers without consent or warrant in relation
to persons subject to FPOs and persons accompanying them.
The powers would authorise a police officer to do any of the following in relation to an individual
subject to a FPO:


enter and search any premises occupied by, or under the control or management of the
individual (new section 112Q(2)(a))



search any vehicle, vessel or aircraft that is in the charge of the individual or passenger
thereof, including the power to stop and detain any vehicle, vessel or aircraft for so long as
is reasonably necessary to conduct the search (new section 112Q(2)(b) and (4)(a))



search the individual and any item in their possession, including the power to stop and detain
that person for so long as is reasonably necessary to conduct the search (new section 112R)



seize any firearm or firearm‐related item (new sections 122Q(4)(b) and 112R(3)(b))

These powers may be exercised by a police officer without warrant or consent if the exercise of the
power is ‘reasonably required’ to determine whether an individual has acquired, possesses or is
6
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carrying or using a firearm or related item in contravention of the Principal Act. These powers may also
be exercised in relation to children aged between 14 and 17 years inclusive who are subject to FPOs.
As discussed in the Charter Report below, the Committee will write to the Minister to request further
information on new sections 112Q and 112R.
3. Abrogation of the privilege against self‐incrimination
As discussed in the Charter Report below, Clause 22 would insert new section 112P into the Principal
Act which would provide that, when an FPO is served, the individual on whom it is served must:


immediately surrender any firearm that is in their possession



surrender any firearm that they are unable to surrender no later than 24 hours after the
order is served.

The penalty for failing to surrender a firearm under this provision is up to 5 years imprisonment.
As discussed in the Charter Report below, the Committee will write to the Minister to request further
information on new section 112P.

Recommendation



Refer to Parliament for
consideration

 Write to Minister for



clarification

No further action
required

CHARTER ISSUES

 NONE
 Other:

 Compatibility with Human Rights
 Operation of the Charter
Details

1. Freedom to choose where to live – Person to whom a firearm prohibition order applies must not
enter or remain on premises where firearms are stored
Summary: The Committee will write to the Minister seeking further information as to whether or not
new section 1120(1)(h) prohibits an individual to whom a firearm prohibition order applies from living
with a person who lawfully stores firearms at home.
Relevant provision
The Committee notes that clause 22, inserting a new sub‐section 112O(1) makes it an offence for an
individual to whom a firearm prohibition order applies to enter or remain on:
(a) a premises on which a person carries on the business of being a firearms dealer…;
(b) a shooting range;
(c) a handgun target shooting club
(d) a firearms collecting club
(e) a shooting club
(f)

a place where a handgun target shooting match is occurring;
7
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(g) a paintball range or place at which paintball activities are carried out;
(h) a premises where firearms are stored;
(i)

a prescribed premises

The Committee observes that there is no definition of ‘premises’ or ‘stored’ in the Firearms Act 1996.
The Statement of Compatibility remarks that new section 112O(1)(h) refers to premises ‘such as a
premises where a licensed firearm owner normally stores their firearms’.
The Committee notes that, if ‘premises’ includes residential premises, then the effect of new section
112O(1)(h) may be to bar an individual to whom a firearm prohibition order applies from living with a
person who lawfully stores their firearms at his or her home.
Charter analysis
The Charter provides that every Victorian ‘has the freedom to choose where to live.’4
The Statement of Compatibility remarks:
This offence is relevant to a person's rights to freedom of movement (s 12), privacy (s 13) and
freedom of association (s 16). It may have the effect of interfering with an individual's capacity
to move through certain public premises or properties, engage in lawful sporting and
community activities, undertake employment in the firearm industry or maintain relationships
with persons who frequent these types of premises. However, I am satisfied that any resulting
limitations on these rights will be reasonably justified on the grounds of upholding the
effectiveness of the FPO scheme and protecting the community from harm. The offence relates
to places which provide access to firearms or are highly likely to have firearms stored on the
premises. So the offence is focused on the risks of the particular place, not the association of
the person subject to a FPO and other persons that may be on those premises. The offence
only applies to persons who are subject to a FPO, meaning it has been determined (with a right
to VCAT review) that it is in the public interest that such a person not acquire, possess, carry
or use any firearm or related items. In order to effectively limit such person's access to
firearms, it is essential that such individuals be excluded from places that are likely to store
firearms or related items or provide access to firearms or related items. For these reasons, I
consider that the rights to freedom of movement, privacy and freedom of association are not
limited by the offence. In the event that a different view is taken, I consider that these rights
would be demonstrably justifiable under section 7(2) of the charter, and no less restrictive
options are available.
However, the Statement of Compatibility does not specifically address new section 112O(1)(h) or the
Charter’s ‘freedom to choose where to live’.
Relevant comparisons
New South Wales’s scheme provides that a person who is subject to a firearms prohibition order is
guilty of an offence if a firearm ‘is kept or found on premises at which the person is residing’, with a
defence where the person proves that he or she either ‘did not know, and could not reasonably be
expected to have known, that the firearm… was on the premises’ or ‘took reasonable steps to prevent
the firearm… from being on the premises’.5
South Australia’s scheme makes it an offence for a person to whom a firearms prohibition order applies
to ‘be present or reside at premises on which there is a firearm’, with a defence where the person
4
5

8

Charter s. 12.
Firearms Act 1996 (NSW), s. 74(6),(7).
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proves that he or she ‘did not know, and could not reasonably be expected to have known, that the
firearm… was on the premises.’6
The Committee notes that these schemes are in one respect broader than new section 112O(1)(h)
because they apply to firearms that are merely on, rather than ‘stored’ at, premises. However, they
are also narrower than new section 112O(1)(h) because they provide express defences for reasonable
mistake and (in New South Wales) reasonable steps. As well, the Commissioner of Police in each
jurisdiction is expressly empowered to exempt anyone from this prohibition.7
Conclusion
The Committee will write to the Minister seeking further information as to whether or not new
section 1120(1)(h) prohibits an individual to whom a firearm prohibition order applies from living
with a person who lawfully stores firearms at home and, if so, whether or not new section 112O(1)(h)
is compatible with the Charter’s freedom to choose where to live.

Recommendation



Refer to Parliament for
consideration

 Write to Minister for
clarification



No further action
required

2. Self‐incrimination – Person on whom a firearm prohibition order is served must surrender any
firearm possessed by that person
Summary: The Committee will write to the Minister seeking further information as to whether the fact
that a person surrendered a firearm under new section 112P can be used in a subsequent prosecution
as evidence that the person admitted to possessing that firearm at the time the firearm prohibition
order was served.
Relevant provision
The Committee notes that clause 22, inserting a new section 112P, provides that, when a firearm
prohibition order is served, the individual on whom the order is served must:


immediately surrender any firearm that is in the possession of that individual



surrender any firearm that the individual is unable to surrender no later than 24 hours after
the order is served.

The penalty for failing to surrender a firearm under this provision is up to 5 years imprisonment.
The Committee observes that new section 112P applies both to firearms that were lawfully possessed
by the person prior to the order being served and firearms that were unlawfully possessed by the
person. The Statement of Compatibility remarks:
While a person who surrenders a firearm or related item in accordance with this provision will
not be liable for a FPO related‐offence, surrendering their firearms may expose themselves to
liability for existing offences under the act, such as unlawful possession, carriage or use of
firearms and related items.

6
7

Firearms Act 2015 (SA), s. 45(6), (7).
Firearms Act 1996 (NSW), s. 74(10); Firearms Act 2015 (SA), s. 45(17).
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In particular, by surrendering a firearm under new section 112P, the person may effectively admit that
he or she previously had the firearm in his or her possession.
The Committee notes that new section 112P does not provide any exceptions, but also does not
expressly abrogate the common law privilege against self‐incrimination.
Charter analysis
The Statement of Compatibility remarks:
Section 25(2)(k) provides that a person must not be compelled to testify against himself or
herself or to confess guilt. This right is primarily concerned with testimony or compulsory
questioning. However, it may also be considered limited in circumstances where a person is
being compelled to undertake an action that may expose them to later prosecution.
I am satisfied that any such limits to the right would be reasonably justified in these
circumstances. The provision is intended to provide fairness to persons served with a FPO,
who, if not for the FPO, may otherwise have lawfully possessed firearms or related items, by
providing such persons with an opportunity to immediately surrender firearms without
attracting liability for a FPO‐related offence. The provision also provides a degree of fairness
to persons who may unlawfully possess firearms or related items, by providing them with an
opportunity to avoid liability for a FPO offence at the commencement of the order, which
would attract significantly increased maximum penalties compared to a non‐FPO offence
prohibiting similar conduct.
While surrendering unlawful firearms or related items in these circumstances may expose a
person to liability for a non‐FPO offence, the intent of the legislation would be thwarted if a
person served with a FPO in these circumstances was able to derive immunity from
prosecution for any offences under the act that they were presently committing. In my view,
there are no less restrictive means reasonably available to ensure that the law does not
operate unfairly to persons who abide by the law, while not creating an opportunity for
persons in contravention of the law to escape liability. I note that this provision is based on
recommendations by the New South Wales Ombudsman for a similar provision to be inserted
into the New South Wales scheme.
However, the Committee observes that the Charter’s privilege against self‐incrimination does not
provide any ‘immunity from prosecution’. Rather, it only bars compelling a person to ‘testify against
himself or herself or confess guilt’.8
Committee comment
The Committee notes that neither seizing a firearm, requiring a person to surrender a firearm nor
adducing the seized or surrendered firearm as evidence in a later prosecution limits the Charter’s self‐
incrimination rights. However, the Committee observes that using the fact that the person surrendered
a firearm (on pain of criminal penalty) in a subsequent criminal proceeding as an admission by that
person that he or she possessed that firearm at the time the firearm prohibition order was served may
limit the Charter right of that person not to be compelled to ‘testify against himself or herself or to
confess guilt’.

8

10

Charter s. 25(2)(k).
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Relevant comparisons
New South Wales’s scheme does not require a person who is subject to a firearms prohibition order
to surrender any firearms. The NSW Ombudsman remarked:9
In our view, in providing that the FPO search powers come into effect upon service of the FPO,
Parliament’s clear intention was that police should be permitted to search straight away. The
police practice of giving the person an opportunity to immediately surrender any firearms or
ammunition lawfully in their possession to avoid any subsequent charges, appears to
appropriately ensure that the law does not operate unfairly. However, this is not a legal
requirement. We therefore recommend that an appropriate change to the law be made to
firstly, require police to give an FPO subject an opportunity to surrender firearms or
ammunition lawfully in their possession, if they intend to search immediately upon service of
the FPO…
However, the Committee notes that the Ombudsman did not consider whether the prosecution could
adduce evidence of the surrender of a firearm in a subsequent prosecution. The Committee observes
that the NSW Parliament is yet to adopt the Ombudsman’s recommendation.
South Australia’s scheme requires a person against whom a firearms prohibition order comes into
force must immediately surrender all firearms to the Commissioner of Police.10 Like new section 112P,
it does not have any exceptions, but does not expressly abolish the common law privilege against self‐
incrimination.
Conclusion
The Committee will write to the Minister seeking further information as to whether the fact that a
person surrendered a firearm under new section 112P can be used in a subsequent prosecution as
evidence that the person admitted to possessing that firearm at the time the firearm prohibition
order was served.

Recommendation



Refer to Parliament for
consideration

 Write to Minister for
clarification



No further action
required

3. Privacy – Search when reasonably required to determine contravention of Firearms Act – Premises
and vehicles of an individual to whom a firearm prohibition order applies – Body and possessions of
an individual
Summary: Like the Minister, the Committee considers that new sections 112Q and 112R are
incompatible with the privacy rights of persons to whom a firearm prohibition applies. The Committee
will write to the Minister seeking further information as to the compatibility of new sections 112Q and
112R with the Charter rights of individuals to whom a firearm prohibition order does not apply.
Relevant provision
The Committee notes that clause 22, inserting a new section 112Q, provides that a police officer,
‘without warrant or consent’, may exercise the following powers:

9
10

Ombudsman NSW, Review of police use of the firearms prohibition order search powers, August 2016, pp. 55‐56.
Firearms Act 2015 (SA), s. 45(3).
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enter and search any premises occupied by, in the care of or under the control or
management of the individual, including any thing on the premises and including any vehicle,
vessel or aircraft on the premises



search any vehicle, vessel or aircraft that is in the charge of the individual, or in which the
individual is a passenger, wherever the vehicle, vessel or aircraft is located

‘if the exercise of the power is reasonably required to determine whether an individual to whom a
firearm prohibition order applies has acquired, possesses or is carrying or using a firearm… in
contravention of section 112B or another provision of this Act.’
The Committee also notes that clause 22, inserting new section 112R, provides that a police officer,
‘without warrant or consent’, may exercise the following powers:


search the individual, other than by strip searching the individual



search any item, package or thing in the possession of the individual

‘if the exercise of the power is reasonably required to determine whether an individual has acquired,
possesses or is carrying or using a firearm… in contravention of section 112B or another provision of
this Act’.
Neither power requires reasonable grounds to suspect that the person searched has committed any
offence. By contrast, new section 112S’s power to search ‘a person who is in the company of an
individual to whom a firearm prohibition order applies’ requires that the police officer ‘reasonably
suspects that the person is committing or is about to commit an offence against this Act’.
The Committee observes that, although the title of new section 112R is ‘Search of an individual to
whom firearm prohibition order applies’, the search power set out in the section is not expressly
limited in this way. Rather, it is expressed to apply to any ‘individual’.
The Committee also observes that neither power is limited to the enforcement of provisions that
regulate people to whom a firearm prohibition order applies. Rather, new sections 112Q and 112R can
be used to enforce any provisions of the Firearms Act 1996 that regulate acquisition, possession,
carrying or use of a firearm, including ones that apply to any person.11
Charter analysis
The Statement of Compatibility remarks:
I acknowledge that the privacy of an individual subject to a FPO may be significantly interfered
with due to the person being subject to discretionary search powers. A FPO is a discretionary
order made by the chief commissioner, and an order may be made on the grounds of very
broad criteria, including on the basis of 'the behaviour of the individual'. Following the making
of an order, an individual can then be subject to the exercise of search powers that may result
in frequent and intrusive searches of persons subject to FPOs (but not including strip searches),
in circumstances where there would ordinarily be a high expectation of privacy, such as
searches of their person, home or vehicle.
The bill does provide for a number of limits and safeguards to reduce the potential for these
interferences to be arbitrary in nature. The powers are subject to a threshold test of 'if
reasonably required' to determine whether the individual has committed offences in
contravention of the FPO. While this standard is lower than comparative thresholds commonly

11

12

Firearms Act 1996, Part 2, Division 1.
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provided for in the Victorian statute book and overseas, such as 'reasonable grounds to
believe' or 'reasonable grounds to suspect', it does impose a requirement of 'reasonableness'…
I accept that the powers given to police officers to search persons, premises and vehicles,
without prior judicial authorisation and in circumstances where the search is 'reasonably
required' to determine whether an individual is contravening a FPO, constitutes a departure
from the existing and generally accepted position on the minimum requirements for a search
power to be regarded as not arbitrary and consequently compatible with the right to privacy.
In my view, the discretionary nature of the powers is essential to providing the operational
flexibility to reduce firearm‐related offending. However, I acknowledge that searches may
occur under these powers in circumstances that could constitute an arbitrary interference with
privacy, particularly in light of the broad grounds on which an order may be made, the long
duration of FPOs, the orders immediate effect upon service and the limited rights to seek
review ‘after the fact’.
Additionally, the fact that the powers apply to children aged between 14 and 17 years inclusive
increases the significance of any interference with the right to privacy, so far as it applies to a
child, due to the inherent vulnerability of children.
While it is my view that these amendments are necessary in order to address a pressing and
substantial social concern relating to community protection, I acknowledge the significant
interference these powers have on the privacy of individuals who would be subject to FPOs,
and the particular effect of the powers on children subject to FPOs. Given this significant
interference, coupled with the discretionary nature of the power to order an FPO, and the fact
that an FPO may be made on the grounds of very broad criteria, including on the basis of ‘the
behaviour of the individual’, in my view there are likely less restrictive measures that could
arguably be adopted. Consequently, I conclude that these powers are incompatible with the
right to privacy in the charter.
However, the Committee notes that neither new section 112Q nor new section 112R is limited to
searches ‘reasonably required to determine whether the individual has committed offences in
contravention of the FPO’. Rather, each search power can also be used when reasonably required to
determine whether the individual has acquired, possesses or is carrying or using a firearm in
contravention of ‘another provision of this Act’, including provisions that regulate uses of firearms by
any person.
The Committee observes that the Statement of Compatibility’s discussion of new sections 112Q and
112R is limited to the Charter rights of individuals who are subject to a firearm prohibition order.
Committee comment
The Committee notes that there is no Charter right to use a firearm, so an order merely prohibiting
any individual possessing or using a firearm would not engage any Charter rights. However, the
Committee observes that new sections 112Q and 112R both go further, permitting the police to search
a person’s premises, vehicle, body and possessions without a warrant, consent or reasonable grounds
to suspect the commission of an offence. In effect, these sections empower the Commissioner of Police
to order that any individual be subject to a decade of arbitrary searches if doing so is in the public
interest. Like the Minister, the Committee considers that new sections 112Q and 112R are
incompatible with the privacy rights of persons to whom a firearm prohibition applies.
The Committee also notes that new sections 112Q and 112R may limit the privacy rights of other
people to the extent that:


new section 112Q allows police to search premises (especially residential premises) that
other people share with a person to whom a firearm prohibition order applies.
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new section 112Q allows police to search a vehicle that other people share with a person
(including a passenger) to whom a firearm prohibition order applies.



new section 112R permits the police to search anyone’s body or possessions, without
expressly limiting that power to persons to whom a firearm prohibition order applies.

The Committee observes that, in contrast to persons to whom a firearm prohibition order applies,
those other people cannot seek a review in VCAT of the firearm prohibition order that results in them
being searched.
Relevant comparisons
The Committee notes that NSW and South Australia each have schemes for searching people who are
the subject of firearms prohibition orders.12 The Statement of Compatibility remarks:
Unlike the NSW scheme, the bill specifies a maximum duration of 10 years for a FPO (or five
years for children), with a right to apply for periodic review of the order after the half‐way
mark of the order. This enhances VCAT oversight of the scheme and allows for more scrutiny
of FPOs to ensure that an initial or ongoing FPO is appropriate and based on valid and current
circumstances.
The South Australian scheme likewise does not specify a maximum duration for a firearms prohibition
order, but allows the South Australian Civil and Administrative Tribunal to extend the time for applying
to review an order beyond 28 days.13
However, the Committee observes that these two schemes are more limited than Victoria’s in other
respects. Both schemes only permit a firearms prohibition order to be imposed if the Commissioner of
Police determines that a person is ‘not fit’ to possess a firearm (or, in South Australia, there would be
undue danger if the person possessed a firearm, or the person is a member of a criminal
organisation).14 As well, both schemes only permit searches to determine whether a person has
breached a firearms prohibition order (and, in NSW, only the offences of acquiring, possessing or using
firearms, not those of being in premises where a firearm is present),15 not other firearms provisions.
In NSW, the Ombudsman recommended a clarification of the ‘reasonably required’ threshold:16
Our finding that, in practice during the first 22 months, in 14% of the search events police
formed the view that the fact that a person was the subject of an FPO was a sufficient basis to
search, supports our view that the current ambiguity in the law should be clarified. Clarification
will ensure that police clearly understand that the FPO search powers are only to be exercised
if there are circumstances, in addition to the existence of the FPO, that support the view that
a search is reasonably required. The alternative practice is associated with the risk of
unreasonable and arbitrary use. In recommending legislative change, we are not suggesting
any change to the threshold test.
However, the Statement of Compatibility remarks:
In relation to the test 'if reasonably required', while the bill intends to retain this threshold to
enable police flexibility to search in circumstances where they previously could not, police
officers will be subject to robust policies and procedures to ensure there is a methodical
approach to searches. Additionally, a police officer must also comply with s 38(1) when

12
13
14
15
16

14

Firearms Act 1996 (NSW), s. 74A; Firearms Act 2015 (SA), s. 57(11).
Firearms Act 1996 (SA), s. 47(6).
Firearms Act 1996 (NSW), s. 73(1); Firearms Act 2015 (SA), s. 44(1)(a).
Firearms Act 1996 (NSW), s. 74A(1); Firearms Act 2015 (SA), s. 57(11).
Ombudsman NSW, Review of police use of the firearms prohibition order search powers, August 2016, pp. 71‐72.
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exercising or not exercising, or deciding to exercise or not exercise, a search power under this
bill, which will include giving consideration to a person's right to privacy when determining if
a search is 'reasonably required' in a given circumstance.
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of new
sections 112Q and 112R with the Charter privacy rights of individuals to whom a firearm prohibition
order does not apply, in particular individuals who share premises or vehicles with persons to whom
a firearm prohibition does apply and individuals who are subject to a search of their bodies or
possessions under new section 112R.

Recommendation



Refer to Parliament for
consideration

 Write to Minister for
clarification



No further action
required

4. Property – Forfeiture of firearm if no other person is lawfully entitled to possess it
Summary: The Committee will write to the Minister seeking further information as to whether or not a
person who lawfully possessed a firearm and then became subject to a firearm prohibition order can
transfer or sell that firearm to another licensed person.
Relevant provision
The Committee notes that clause 22, inserting a new section 112T(3)(a), provides that a firearm or
firearm related item that is surrendered or seized under new Part 4A (on firearm prohibition orders)
‘is forfeited to the Crown’:
if the individual or person who surrendered the firearm or firearm related item or from whom
the firearm or firearm related item is sized is not lawfully entitled to possess the firearm or
firearm related item, and no other person is lawfully entitled to possess the firearm or firearm
related item.
The Committee observes that, because new section 112H immediately cancels all licences, permits and
approvals under the Firearms Act held by the individual (including a licence to possess a firearm), a
person who is currently in lawful possession of any firearm will not be able to lawfully possess it after
a firearm prohibition order is served on him or her.
The Committee notes that new section 112T does not define what it means for some ‘other person [to
be] lawfully entitled to possess’ a firearm. For example, it could only refer to a licensed present co‐
owner of the firearm, or it could apply where the firearm could be lawfully transferred to another
licensed person (for example, by sale of the firearm to a licensed dealer).
Charter analysis
The Statement of Compatibility remarks:
Section 20 provides that a person must not be deprived of his her property other than in
accordance with law. Although this bill provides for the seizure of firearms or firearm‐related
items discovered during the exercise of the above search powers, I am of the view that these
provisions do not limit this right. New section 112T regulates how items seized or surrendered
under this scheme are dealt with, with any seized firearm that lawfully belongs to another
person being required to be returned to that person. Firearms or firearm‐related items are
15
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only forfeit to the Crown if no other person is lawfully entitled to possess them or have been
gained through a contravention of the act by the individual who surrendered it or from whom
it was seized and are then dealt with under part 8 of the act. I am satisfied that any deprivation
for property will occur in accordance with law.
However, the Statement does not address new section 112T’s potential application to a sole‐owned
firearm that was lawfully possessed prior to the serving of the firearm prohibition order.
Committee comment
The Committee observes that forfeiting an unlawfully possessed firearm to the Crown does not limit
any Charter rights. However, the situation may be different in the case of a firearm that was lawfully
possessed before the firearm prohibition order was served. Such a person acts entirely lawfully if he
or she either surrendered that firearm upon being served with the order or had it seized from him or
her pursuant to search powers before he or she was able to surrender it.
The Committee also observes that merely barring a person from continuing to possess, carry or use
that firearm, or cancelling that person’s licence to do so, does not limit any Charter rights. However,
to the extent the new section 112T permits a sole‐owned lawfully possessed firearm to be forfeited to
the Crown, without providing the person with an opportunity to transfer or sell the firearm to another
person who can lawfully possess it, may be an arbitrary deprivation of property contrary to Charter
s. 20.
Relevant comparisons
New South Wales’s scheme contains no specific provisions for the forfeiture of firearms seized or
surrendered pursuant to a firearms prohibition order.
By contrast, South Australia’s scheme specifically permits the transfer of firearms with the
Commissioner’s consent:
(a) at the request of the person who surrendered a surrendered item—
(i)

consent to the person arranging for the transfer of the item to a licensed dealer or
other person approved by the Registrar for sale or disposal of the item on behalf of
the person; or

(ii) authorise the collection of the item by a person to whom the item has been sold
(provided that the Registrar is satisfied that the person is entitled to lawful
possession of the item); or
(b) if satisfied that the person who surrendered a surrendered item, or some other person, is
entitled to lawful possession of the item, authorise the collection of the item by that
person.
As well, the Commissioner may (once a review period has expired):17
give a written direction to the person who held, or applied for renewal of, the licence or in
whose name the firearm was registered (as the case requires) to arrange for the surrendered
item to be transferred to a licensed dealer or other person approved by the Registrar, for sale
or disposal on behalf of the person.
The firearm is only forfeited if the person fails to comply with a transfer request within 90 days.18

17
18

16

Firearms Act 2015 (SA), s. 62(3).
Firearms Act 2015 (SA), s. 62(5).
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Conclusion
The Committee will write to the Minister seeking further information as to whether or not a person
who lawfully possessed a firearm and then became subject to a firearm prohibition order can
transfer or sell that firearm to another licensed person.
The Committee makes no further comment.

Recommendation


Refer to Parliament for
consideration

 Write to Minister for
clarification



No further action
required
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Gambling Regulation Amendment (Gaming Machine Arrangements)
Bill 2017
Bill Information
Minister
Portfolio

Hon Marlene Kairouz MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

19 September 2017
20 September 2017

Bill Summary
The Bill would introduce new arrangements for gaming machines and new measures to limit gambling‐
related harm, including:


implementation of a new self‐exclusion program framework, under which regulations or
ministerial directions would specify the operational and administrative requirements



requiring venue operators to be responsible for ensuring their self‐exclusion program meets
the requirements of the regulations and directions



removing the responsibility for approving a self‐exclusion program from the Victorian
Commission for Gambling and Liquor Regulation (which will maintain a compliance and
enforcement function).

Type of Bill

 Government Bill

 Private Members Bill
CONTENT ISSUES

 NONE
 Other:

 Inappropriately delegates legislative power
 Trespasses unduly on Rights or Freedoms
Details

The Committee makes no comment on the Bill with respect to its non‐Charter terms of reference
under section 17 of the Parliamentary Committees Act 2003.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification

 No further action
required

CHARTER ISSUES

 NONE
 Other:
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 Compatibility with Human Rights
 Operation of the Charter
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Details
Advertising cheque cashing service – Freedom of Expression – Statement of Compatibility –
Restriction on advertising at an approved venue
Summary: Clause 90 adds a new offence provision into the principal Act which makes it an offence to
publish any advertising for cheque cashing services at approved gambling venues. This prohibition may
limit the Charter right to freedom of expression. The Statement of Compatibility does not address this
issue.
Relevant provisions
The Committee notes that clause 90 will insert new sub‐sections 3.5.32(3) and 3.5.32(4), which will
provide:
(3)

A person must not publish at an approved venue, or cause to be published at an approved venue,
any advertising for a cheque cashing service.
Penalty: 60 penalty units

(4)

A venue operator must not allow a person to publish at an approved venue, or cause to be
published at an approved venue, any advertising for a cheque cashing service.
Penalty: 60 penalty units

Charter analysis
Section 15(2) of the Charter provides for the right to freedom of expression in the following terms:
(2)

Every person has the right to freedom of expression which includes the freedom to seek, receive
and impart information and ideas of all kinds, whether within or outside Victoria and whether—
(a) orally; or
(b) in writing; or
(c) in print; or
(d) by way of art; or
(e) in another medium chosen by him or her.

The Statement of Compatibility does not address the effect of clause 90 on the right to impart
information in writing or in print, which is part of the right to freedom of expression.
The Statement of Compatibility notes that the bill impacts upon persons who hold a venue operator’s
licence, who are required to be bodies corporate and therefore do not have human rights under the
Charter. The Statement concludes that the bill therefore does not engage any rights of persons under
the Charter in relation to venue operators.
Committee comment
Whilst the new sub‐section 3.5.32(4) will apply to venue operators who cannot be humans and so do
not possess human rights under the Charter, the new sub‐section 3.5.32(3) will apply more broadly to
‘a person’. The term ‘person’ is defined in the principle Act as including an incorporated or
unincorporated body, a partnership and the Trustees. The term ‘person’ will undoubtedly be
interpreted as also including a natural person (a human possessing human rights under the Charter).
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The new sub‐section 3.5.32(3) will prohibit natural persons from publishing, or causing to be published,
any advertising for a cheque cashing service. This prohibition could limit the Charter right to freedom
of expression contained in section 15(2).
Section 15(3) of the Charter provides that special duties and responsibilities are attached to the right
of freedom of expression and the right may be subject to lawful restrictions reasonably necessary to
respect the rights and reputation of other persons; or for the protection of national security, public
order, public health or public morality. Notably, section 15(3)(a) refers to ‘rights’ rather than ‘human
rights’, and has been interpreted as including rights beyond those found in the Charter itself (Magee v
Delaney [2012] VSC 407 [117]‐[125]; Noone v Operation Smile (Australia) [2012] VSCA 91 [154] (Nettle
JA)). It is possible that the new offence provision is necessary to protect rights in this extended sense,
or possibly for the protection of public health. Whilst the new sub‐section might satisfy the test in
section 15(3) of the Charter for lawful restrictions on freedom of expression, it is unclear which aspect
of section 15(3), if any, applies.
Conclusion
The Committee will write to the Minister seeking further information as to whether clause 90 is
compatible with the right to freedom of expression.
The Committee makes no further comment.

Recommendation
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Refer to Parliament for
consideration

 Write to Minister for
clarification



No further action
required
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Planning and Environment Amendment (Public Land Contributions)
Bill 2017
Bill Information
Minister
Portfolio

Hon Richard Wynne MP
Planning

Introduction Date
Second Reading Date

19 September 2017
20 September 2017

Bill Summary
The Bill would amend the Planning and Environment Act 1987 to:


introduce a land contribution model for the infrastructure contributions plan scheme



increase and provide for the indexation of the community infrastructure levy



make other miscellaneous amendments.

The Bill would also make related amendments to the Subdivision Act 1988 and the Building Act 1993.

Type of Bill

 Government Bill

 Private Members Bill
CONTENT ISSUES

 NONE
 Other:

 Inappropriately delegates legislative power
 Trespasses unduly on Rights or Freedoms
Details

The Committee makes no comment on the Bill with respect to its non‐Charter terms of reference
under section 17 of the Parliamentary Committees Act 2003.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification

 No further action
required

CHARTER ISSUES

 NONE
 Other:

 Compatibility with Human Rights
 Operation of the Charter
Details

The Planning and Environment Amendment (Public Land Contributions) Bill 2017 is compatible with
the rights set out in the Charter of Human Rights and Responsibilities.
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Recommendation
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Refer to Parliament for
consideration



Write to Minister for
clarification

 No further action
required
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Voluntary Assisted Dying Bill 2017
Bill Information
Minister
Portfolio

Hon Jill Hennessy MP
Health

Introduction Date
Second Reading Date

20 September 2017
21 September 2017

Bill Summary
The Bill would allow an adult Victorian, who is suffering from a serious and incurable illness or medical
condition expected to cause death within 12 months, to end their life by administering a lethal dose
of medication.
The Bill includes:


eligibility criteria for accessing voluntary assisted dying (Part 2), which include that the
person:
o

is aged 18 years or more

o

is an Australian citizen or permanent resident who is ordinarily resident in Victoria

o

has decision‐making capacity in relation to voluntary assisted dying

o

has been diagnosed with a disease, illness or medical condition that:


is incurable; and



is advanced, progressive and will cause death; and



is expected to cause death within weeks or months, not exceeding 12 months;
and



is causing suffering to the person that cannot be relieved in a manner that the
person considers tolerable [9]



a multi‐stage request and assessment process, involving a ‘co‐ordinating medical
practitioner’ and a ‘consulting medical practitioner’ (Part 3) [9] (and a right for registered
health practitioners to refuse to be involved in voluntary assisted dying on the basis of a
conscientious objection [7])



a number of offences, including:



o

an offence for a co‐ordinating medical practitioner to administer a voluntary assisted
dying substance to a person other than in accordance with a practitioner
administration permit (with a maximum penalty of life imprisonment) [83]

o

an offence for a person to knowingly administer to another person a voluntary assisted
dying substance dispensed in accordance with a self‐administration permit (with a
maximum penalty of life imprisonment) [84]

o

offences for inducing another person to request voluntary assisted dying, or inducing
the self‐administration of a voluntary assisted dying substance [85 and 86]

o

offences for falsifying forms or records and for making false or misleading statements
or reports [87 and 88]

o

an offence for an officer of a body corporate who fails to exercise due diligence to
prevent an offence by the body corporate against sections 85, 86, 87, 88 and 90 [91]

a process for the review by VCAT of certain decisions by the co‐ordinating and consulting
medical practitioners (Part 6) [68‐74]
23
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an oversight framework, which would include the establishment of the Voluntary Assisted
Dying Review Board, to ensure compliance by health practitioners and continuous
monitoring of medication (Part 9) [92‐111]

Submissions
The Committee has received and considered submissions from the below individuals and
organisations. The submissions are reproduced at Appendix 5 and on the Committee’s website.


Dr Brendan Long



Institute for Civil Society



Jeremy Orchard



Richard Egan, Defend Human Life!

Type of Bill

 Government Bill

 Private Members Bill
CONTENT ISSUES

 NONE
 Other:

 Inappropriately delegates legislative power
 Trespasses unduly on Rights or Freedoms
Details

1. Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides for the Bill to come into operation on a day or days to be proclaimed, with a default
commencement date of 19 June 2019, which is more than 12 months from the Bill’s introduction.
The Explanatory Memorandum states:
Up to 18 months is required between the passage of the Bill and its commencement, in order
to prepare for the implementation of the scheme, including by establishing the [Voluntary
Assisted Dying Review] Board.
The possible delayed commencement appears justified.
2. Presumption of innocence – deemed criminal liability for officers of bodies corporate for failure to
exercise due diligence
Clause 91 of the Bill provides that if a body corporate commits an offence against sections 85, 86, 87,
88 and 90, an officer of the body corporate also commits that offence if they failed to exercise due
diligence to prevent the commission of the offence. The provision may therefore operate to deem as
'fact' that an individual has committed an offence for the actions of the body corporate.
The Committee notes the following statement in the Statement of Compatibility:
A person who elects to undertake a position as officer of a body corporate accepts that they
will be subject to certain requirements and duties in participating in these regulated industries,
including a duty to ensure the body corporate does not commit offences under the relevant
acts. In my view, this provision does not limit the right to presumption of innocence as the
prosecution is still required to prove that the officer failed to exercise due diligence to prevent
24
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commission of the offence. In determining whether or not an officer failed to exercise due
diligence, a court may have regard to a number of factors, including the knowledge of the
officer, the officer's position of influence on the body corporate and what steps the officer
took to prevent the commission of the offence by the body corporate. Accordingly, the burden
of proving the main element of the offence, which is the 'failure' to exercise due diligence,
remains on the prosecution. Even if the right was limited, courts in other jurisdictions have
held that protections on the presumption of innocence may be subject to limits particularly in
the context of compliance offences in regulated industries or professions.
The Committee is satisfied that the deemed criminal liability for officers of bodies corporate is
reasonable and justified in the circumstances.
3. Power of entry and inspection without a warrant
Clause 125 would empower authorised officers to enter and inspect any premises, other than
residential premises, for the purpose of ensuring compliance with the Bill and the regulations made
under it (by inserting references to the Bill and regulations into section 42(1) of the Drugs, Poisons and
Controlled Substances Act 1981). Authorised officers would be empowered, with such assistance as
they consider necessary at any reasonable time, to enter any premises, other than residential
premises, occupied by any person authorised to have any voluntary assisted dying substance in their
possession.
The Committee notes that while the above power can be exercised without a warrant, it is for the
purpose of determining compliance with the act or a licence by a person who elects to engage in
activities regulated by the Act.
4. Trespasses unduly upon rights or freedoms – freedom of political communication – prohibition on
registered health practitioners from initiating discussion with a patient about voluntary assisted
dying
As discussed in the Charter Report below, clause 8(1)(a) of the Bill provides that a registered health
practitioner who provides health services or professional care services to a person must not, in the
course of providing those services to the person, ‘initiate discussion with the person that is in
substance about voluntary assisted dying’.
Clause 8(3) provides that a contravention of clause 8(1) will be regarded as ‘unprofessional conduct’
under the Health Practitioner Regulation National Law.
As noted in the Charter Report, the effect of clause 8(1)(a) is to prohibit a health practitioner from
speaking to any patient about voluntary assisted dying except at the patient’s request, whether or not
the patient is or is likely to be eligible for voluntary assisted dying and whether or not the practitioner
intends to suggest that anyone request voluntary assisted dying.
The High Court has found that there is an implied freedom of political communication contained in the
Constitution and has formulated, in Lange v Australian Broadcasting Corporation (1997) 189 CLR 520,
the following two‐step test for determining whether a law is compatible with the implied freedom:

19



Does the law effectively burden freedom of communication about government or political
matters?



If so, is the law reasonably appropriate and adapted to serve a legitimate end, the fulfilment
of which is compatible with the maintenance of the constitutionally prescribed system of
representative and responsible government and the procedure for submitting a proposed
amendment of the Constitution to the people?19

See George Williams and David Hume, Human rights under the Australian constitution, 2nd edition, 2013, p. 172.
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There are two important exclusions in relation to the freedom. It does not protect non‐political
communications (such as purely commercial speech and communications solely concerning the
exercise of judicial power), nor does it protect communications about non‐federal matters (such as
communication about discrete state issues or local government planning decisions).20
In other words, the implied freedom does not relate to communication on ‘public issues’ in general
but to communications which ‘illuminate the choice for electors at federal elections or in amending
the Constitution’ or which ‘throw light on the administration of federal government’.21
While it is not beyond doubt, it may be open to a court to find that a prohibition on a registered health
practitioner from initiating discussion with a patient about voluntary assisted dying is an issue of
relevance to both state and federal government.22 The exclusion in relation to non‐federal
communications may therefore not apply.
Turning to the first limb of the Lange test, it appears that it may be open to a court to find that the
proposed prohibition contained in clause 8(1)(a) does effectively burden the implied freedom. As
Professors George Williams and David Hume, citing the High Court’s decision in Monis v The Queen
(2013) 295 ALR 259, have noted:
At its broadest, any law which ‘deters’ and is likely to have a ‘real effect’ on political
communications may effectively burden the freedom.23
Turning to the second limb of the Lange test, the Committee notes that even if a law does pursue a
‘legitimate’ objective, it is also important to consider whether it is ‘suitable, necessary and
proportionate’.24
As Professors George Williams and David Hume have noted, the second limb of the Lange test includes
the application of a ‘proportionality or balancing’ test.25
The High Court, in McCloy v NSW (2015) HCA 34, has identified three components to the process of
‘proportionality testing’.
As Professor Anne Twomey has articulated, this process:
…asks whether the restriction imposed by the law on the freedom is justified as (a) suitable; (b)
necessary; and (c) adequate in its balance. A law is ‘suitable’ if it has a rational connection to its
purported purpose. It is ‘necessary’ if there is ‘no obvious and compelling alternative, reasonably
practicable means of achieving the same purpose which has a less restrictive effect on the
freedom’. It is ‘adequate in its balance’ if the court makes the value judgment that the importance
of the purpose served by the law outweighs the extent of the restriction that it imposes on the
freedom.26
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See George Williams and David Hume, Human rights under the Australian constitution, 2nd edition, 2013, pp. 184‐186.
Lange (1997) 189 CLR 520, 571.
See George Williams and David Hume, Human rights under the Australian constitution, 2nd edition, 2013, p. 187.
See George Williams and David Hume, Human rights under the Australian constitution, 2nd edition, 2013, p. 193.
See Australian Law Reform Commission, Traditional Rights and Freedoms—Encroachments by Commonwealth Laws,
Interim Report, July 2015, p. 93.
See George Williams and David Hume, Human rights under the Australian constitution, 2nd edition, 2013, pp. 135, 212.
Professor Anne Twomey, ‘Proportionality and the Constitution ‐ McCloy and the revised test of proportionality’,
Speaking notes from Professor Anne Twomey, Sydney Law School, University of Sydney, at ALRC Freedoms Symposium,
Federal Court, Queens Square, Sydney, 8 October 2015, Australian Law Reform Commission, 13 October 2015,
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The Committee will write to the Minister seeking further information as to whether clause 8(1)(a)
engages the first limb of the Lange test and effectively burdens the implied freedom of political
communication and, if so, whether it is a suitable, necessary and proportionate limitation on the
implied freedom of political communication.

Recommendation



Refer to Parliament for
consideration

 Write to Minister for
clarification



No further action
required
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CHARTER ISSUES

 NONE
 Other:

 Compatibility with Human Rights
 Operation of the Charter
Details

1. Arbitrary deprivation of life – Access to the administration of a substance for the purpose of
causing death
Summary: The effect of clause 6 is that a person may access the administration of a substance for the
purpose of causing that person’s death if the person has been assessed as eligible by two medical
practitioners. The Committee will write to the Minister seeking further information as to whether or
not the consulting medical practitioner must be independent of the co‐ordinating medical practitioner.
Relevant provision
The Committee notes that clause 6 provides that a person ‘may access voluntary assisted dying if’:
(a) the person has made a first request
(b) the person has been assessed as eligible for access to voluntary assisted dying by—
(i)

the co‐ordinating medical practitioner for the person; and

(ii) a consulting medical practitioner for the person; and
(c) the person has made a written declaration; and
(d) the person has made a final request to the co‐ordinating medical practitioner; and
(e) the person has appointed a contact person; and
(f)

the co‐ordinating medical practitioner has certified in a final review form that the request
and assessment process has been completed as required by this Act;

(g) the person is the subject of a voluntary assisted dying permit.
Clause 3(1) provides that ‘voluntary assisted dying’ means the administration of a poison or controlled
substance or a drug of dependence specified in a voluntary assisted dying permit for the purpose of
causing a person’s death, including steps reasonably related to such administration.
The Committee observes that the effect of clause 6 is that a person may access the administration
of a substance for the purpose of causing that person’s death if the person: has made a two requests
(and a declaration); has been assessed (and certified) as eligible by two medical practitioners, and is
the subject of a permit (issued by the Department Head of the Department of Health and Human
Services to the person’s co‐ordinating medical practitioner).
Charter analysis
The Charter provides that ‘every person has the right to life and the right not to be arbitrarily deprived
of life.’27 In 2015, the Supreme Court of Canada unanimously held:28
[T]he case law suggests that the right to life is engaged where the law or state action imposes
death or an increased risk of death on a person, either directly or indirectly… This said, we do
not agree that the existential formulation of the right to life requires an absolute prohibition
27
28
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on assistance in dying, or that individuals cannot ‘waive’ their right to life. This would create a
‘duty to live’, rather than a ‘right to life’, and would call into question the legality of any consent
to the withdrawal or refusal of lifesaving or life‐sustaining treatment.
The Statement of Compatibility remarks:
The right to life is said to be an inherent and 'supreme' right, without which all other human
rights would be devoid of meaning. However, despite the fundamental nature of the right, it
is not absolute, meaning that it can be limited where justifiable. The right in section 9 of the
charter includes an obligation on the government to refrain from conduct that results in the
arbitrary deprivation of life, as well as a positive duty to introduce appropriate safeguards to
minimise the risk of loss of life.
At international law, and in other countries including Canada, an assisted dying regime can be
compatible with the right to life, provided that there are sufficient safeguards to prevent abuse
of vulnerable people.
Both the parliamentary committee and the ministerial advisory panel examined models of
voluntary assisted dying that exist in overseas jurisdictions and their reports reflect lessons
learned from those jurisdictions for the voluntary assisted dying framework proposed for
Victoria. The model for voluntary assisted dying contained in the bill is, comparatively, a very
conservative model; but it is, in my view, the right model for Victoria. The bill provides a
compassionate option for people who are suffering and are dying of a disease, illness or
medical condition, but it is also safe, with effective protections for the person, health
practitioners and the community.
The voluntary assisted dying framework provided under the bill is carefully and appropriately
confined through stringent eligibility criteria, a multi‐stage request and assessment process,
and other strong safeguards to protect against potential abuse. Further, by enabling people's
decisions at the end of their life to be given effect, the bill also recognises and promotes other
important rights, such as the individual rights to liberty and security, and to dignity and
autonomy (which form part of the charter's privacy right).
For the reasons set out below, I am satisfied that the bill does not limit the right to life. I
acknowledge that others may take the view that the bill will limit the right to life, in which case,
in my view, it would do so in a demonstrably justifiable way.
However, while the Statement of Compatibility describes the Bill’s procedures in detail, it does not
expressly discuss whether the Bill limits the ‘right not to be arbitrarily deprived of life’. The Committee
observes that a deprivation of life by assisted dying may be ‘arbitrary’ if the person’s consent to
voluntary assisted dying is the result of outside pressure, irrationality or depression.
Committee comment
The Statement of Compatibility remarks:
Part 3 of the bill prescribes a rigorous, multi‐stage request and assessment process for a person
seeking to access voluntary assisted dying.
The Committee notes that Part 3 of the Bill resembles the Oregon scheme for voluntary assisted dying
introduced by citizen initiated referendum in 1994 (‘Measure 16’.) The Committee observes that, in
1995, a federal district court judge ruled that parts of Oregon’s scheme were inconsistent with the
United States Constitution’s Bill of Rights, specifically its requirement for equal protection of the
terminally ill. Although this decision was eventually overturned on the ground that the plaintiffs lacked
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standing to bring any challenge,29 Lee v Oregon remains the only court ruling to date on the
compatibility of a scheme similar to Part 3 of the Bill with human rights.
In relation to the patient’s requests, the Statement of Compatibility remarks:
A person must make three separate requests to access voluntary assisted dying. One of these
requests must be in writing in the form of a 'written declaration', specifying that it is made
voluntarily and without coercion and that the person understands the nature and effect of
their declaration, and be signed by the person and two independent witnesses in the presence
of the person's coordinating medical practitioner…
In Lee v Oregon, the Court held:30
It is undisputed that one of the factors that motivates suicide is depression. Suicide requests
may represent a plea for help by a distraught person in physical and emotional pain… Seriously
ill people commonly suffer from alienation, guilt and feelings of unworthiness… The Measure
provides a person with a short time for reflection, no less than 15 days between the initial oral
request and the writing of the prescription and no less than 48 hours between the patient’s
written request and the writing of the prescription. The possibility that a judgment impairing
disorder will resolve itself within this short time frame is unlikely.
The Committee notes that clause 38(1)(a) provides that a final request must be made ‘at least 9 days
after the day on which the person made the first request’. Clause 38(2) waives this requirement if the
co‐ordinating medical practitioner considers that the person’s death is likely to occur before that time,
but preserves a further requirement that the final request occur at least one day after the consulting
medical practitioner assesses the person’s eligibility for access to voluntary assisted dying. The
Committee observes that, in contrast to Oregon’s scheme, clauses 20(1)(d) and 29(1)(d) require that
each medical practitioner must be satisfied that the patient’s ‘request for access to voluntary assisted
dying is enduring’. The Explanatory Memorandum remarks that this means that the request must be
‘constant and unwavering. The request should not arise as an impulse response to bad news, and
instead must be a well‐considered decision.’
In relation to the requirement for two medical assessments, the Statement of Compatibility remarks:
The bill stipulates clear roles and responsibilities for medical practitioners involved. The
person's 'coordinating medical practitioner' is responsible for receiving the initial request,
conducting the first assessment, coordinating the process and reporting to the Voluntary
Assisted Dying Review Board. If the coordinating medical practitioner assesses the person as
eligible, they must refer the person to another medical practitioner for a further assessment.
That practitioner, if they accept the referral, becomes the 'consulting medical practitioner' and
is responsible for conducting a second, independent assessment and reporting to the board.
In Lee v Oregon, the Court held:31
Measure 16 does not provide for an independently chosen consulting physician to confirm that
a person is capable and acting voluntarily, rather it is the attending physician’s responsibility
to make the referral. This does not assure a second, independent medical examination to
closely and carefully scrutinize a person’s ‘qualification’ to use Measure 16.
The Committee notes that clause 22 provides that ‘If the co‐ordinating medical practitioner for the
person assesses the person as eligible for access to voluntarily assisted dying, the co‐ordinating
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medical practitioner must refer the person to another registered medical practitioner for a consulting
assessment’. The Committee observes that, as in Oregon, there is no express requirement that the
consulting medical practitioner must be independent of the co‐ordinating medical practitioner.
In relation to the practitioners’ expertise, the Statement of Compatibility remarks:
Both assessing medical practitioners must assess that the person's request is voluntary,
informed and continuing, and independently inform the person about all the care and
treatment options available to them. Both medical practitioners need to be experienced
practitioners, at least one must have relevant expertise and experience in the disease, illness
or medical condition expected to cause the death of the person being assessed, and both must
undertake further approved training before they are permitted to conduct assessments under
the bill.
In Lee v Oregon, the Court held:32
Measure 16 requires ‘attending’ and ‘consulting’ physicians who may not be psychiatrists,
psychologists, or counsellors to make an evaluation whether a condition is causing impaired
judgment, if a patient is depressed, or suffering from a psychiatric or psychological disorder.
This is the final evaluation for persons, whom the physicians believe, are not suffering from
impaired judgment. The Measure also relies on them to decide when a person’s request is
voluntary and not the product of undue influence. There is no requirement that the person
consult a certified social worker or other specialist to explore social services which might assist
the person to live in greater comfort. Also, it is the treating physician’s responsibility to inform
the person of ‘feasible alternatives,’ including ‘comfort care, hospice care and pain control.
The Committee notes that clauses 18 and 27 respectively require that the co‐ordinating and consulting
medical practitioners must refer the person to a registered health practitioner who has appropriate
skills and training (if the medical practitioner is unable to determine whether the person has decision‐
making capacity) and to a specialist registered medical practitioner who has appropriate skills and
training (if the medical practitioner is unable to determine whether the person’s disease, illness or
medical condition meets the requirements of the eligibility criteria). The medical practitioner ‘may’
adopt the specialist’s determination. The Committee observes that neither provision requires that all
patients be assessed by a specialist psychologist, psychiatrist or social worker, or an expert in palliative
care.
In relation to supply of the voluntary assisted dying substance, the Statement of Compatibility remarks:
If the person has completed the request and assessment process and is eligible, their
coordinating medical practitioner may apply for a permit to prescribe the medication. The
coordinating medical practitioner is responsible for certifying that all the steps have been
completed. The Secretary to the Department of Health and Human Services (the secretary) will
determine applications for permits. Once the permit is issued, only the coordinating medical
practitioner can prescribe the medication. The person will be prescribed the medication which
they can self‐administer at a time of their choosing. They must keep the medication in a locked
box for safe keeping.
In Lee v Oregon, the Court held:33
[T]here is no requirement that the person take the lethal overdose at the time of the
prescription or under the supervision of a physician. It provides that the attending physician
may prescribe drugs, but does not limit that prescription to drugs which must be ingested. A
prescription may be taken intravenously or a physician may establish a device for releasing the
32
33

Lee v Oregon, 891 F Supp 1429 (1995), 1435.
Lee v Oregon, 891 F Supp 1429 (1995), 1437.

31

Scrutiny of Acts and Regulations Committee

drug by a switch or gas mask. These possibly subject a vulnerable person to potential abuse at
the hands of others, and without the person’s knowledge or consent. Measure 16 does nothing
to ensure that the decision to commit suicide is rationally and voluntarily made at the time of
death.
The Committee notes that clause 45(a) provides that a self‐administration permit allows the co‐
ordinating medical practitioner to prescribe and supply the voluntary assisted dying substance
specified in the permit that is ‘able to be self‐administered’ and ‘is of a sufficient dose to cause death’,
and for the patient to obtain, possess, store and use the substance. The substance must be stored in a
locked box satisfying prescribed specifications. The Explanatory Memorandum remarks:
The purpose of this is to ensure that voluntary assisted dying substances are stored securely,
reflecting the seriousness of the consequences of a substance being accidentally ingested. The
locked box will differentiate the substance from other medications in the home and will help
to protect against misadventure and misuse.
The Committee observes that, as in Oregon, there is no express requirement for a witness to the self‐
administration.
Relevant comparisons
The Committee notes that the Northern Territory’s scheme, enacted in 1995 but inoperative under
federal law since 1997, required that a medical practitioner’s judgment that a person is eligible for
assistance to end his or her life be confirmed by:34
two other persons, neither of whom is a relative or employee of, or a member of the same
medical practice as, the first medical practitioner or each other:
(i)

one of whom is a medical practitioner who holds prescribed qualifications, or has
prescribed experience, in the treatment of the terminal illness from which the patient is
suffering; and

(ii) the other who is a qualified psychiatrist
and also that any information about palliative care be given by a medical practitioner ‘with such special
qualifications in the field of palliative care as are prescribed’.35
Likewise, Canada’s scheme, enacted in 2016, requires that the co‐ordinating medical practitioner be
satisfied that the consulting practitioner:36
(a) are not a mentor to the other practitioner or responsible for supervising their work;
(b) do not know or believe that they are a beneficiary under the will of the person making the
request, or a recipient, in any other way, of a financial or other material benefit resulting
from that person’s death, other than standard compensation for their services relating to
the request; or
(c) do not know or believe that they are connected to the other practitioner or to the person
making the request in any other way that would affect their objectivity.
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Conclusion
The Committee will write to the Minister seeking further information as to whether or not the
consulting medical practitioner must be independent of the co‐ordinating medical practitioner.

Recommendation



Refer to Parliament for
consideration

 Write to Minister for



clarification

No further action
required

2. Equality – Eligibility for access to voluntary assisted dying – People under 18 – People with a long‐
term or non‐fatal condition – People refused a voluntary assisted dying permit
Summary: The effect of clauses 9 and 49 is that a person who is diagnosed with an incurable, advanced,
progressive disease, illness or medical condition that is causing suffering to the person that cannot be
relieved in a manner that the person considers tolerable cannot access voluntary assisted dying if he or
she is under 18; is not expected to die within 12 months; or has been refused a voluntary assisted dying
permit. The Committee will write to the Minister seeking further information.
The Committee notes that clause 9(1) provides that, for a person to be ‘eligible for access to voluntary
assisted dying’:
(a) the person must be aged 18 years or more; and
...
(d) the person must be diagnosed with a disease, illness or medical condition that—
(i)

is incurable; and

(ii) is advanced, progressive and will cause death; and
(iii) is expected to cause death within weeks or months, not exceeding 12 months; and
(iv) is causing suffering to the person that cannot be relieved in a manner that the person
considers tolerable.
As well, clause 49(2)(b) provides that the Secretary of the Department of Health and Human Services
‘may refuse to issue a voluntary assisted dying permit’. The Explanatory Memorandum remarks:
The application for a permit is to be made to the Secretary of the Department of Health and
Human Services because the Secretary is jointly and severally responsible for the
administration of the Drugs, Poisons and Controlled Substances Act 1981 and already performs
functions in relation to permits and authorisations under that Act…
This provision does not set out the matters that the Secretary must take into account in making
the decision, but it is clear from the other provisions in this Division the circumstances that
must be present in order for an application to be granted. Furthermore, principles of
administrative decision making will apply.
However, the Committee observes that clause 49(3), which provides:
Without limiting subsection (2), the Secretary may refuse to issue a voluntary assisted dying
permit if the Secretary is not satisfied the request and assessment process has been complied
with.
may imply that the Secretary may refuse to issue a voluntary assisted dying permit even if the request
and assessment process has been complied with.
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The Committee notes that the effect of clauses 9(1)(a), 9(1)(d)(ii) & (iii) and 49(3) is that a person
who is diagnosed with an incurable, advanced, progressive disease, illness or medical condition that
is causing suffering to the person that cannot be relieved in a manner that the person considers
tolerable cannot be given access to voluntary assisted dying, even if he or she has capacity in relation
to voluntary assisted dying and otherwise complies with the request and assessment process set out
in Part 3 of the Bill, if he or she either:
•

is under 18;

•

is not expected to die within 12 months; or

•

has been refused a voluntary assisted dying permit by the Secretary of the Department of
Health and Human Services.

Charter analysis
The Committee notes that the Charter provides that ‘Every person has the right to enjoy his or her
human rights without discrimination’ and ‘to be equal before the law’.37 Discrimination’ includes
discrimination on the basis of age or ‘disability’. ‘Disability’ means:38
(a) total or partial loss of a bodily function; or
(b) the presence in the body of organisms that may cause disease; or
(c) total or partial loss of a part of the body; or
(d) malfunction of a part of the body, including—
(i)

a mental or psychological disease or disorder;

(ii) a condition or disorder that results in a person learning more slowly than people who
do not have that condition or disorder; or
(e) malformation or disfigurement of a part of the body
and includes a disability that may exist in the future (including because of a genetic
predisposition to that disability) and, to avoid doubt, behaviour that is a symptom or
manifestation of a disability.
The Committee observes that a disease, illness or medical condition that is incurable, advanced and
progressive is a disability, regardless of the prognosis as to death.
The Statement of Compatibility remarks:
The right to privacy under section 13 of the charter recognises the need to respect and prevent
the unlawful or arbitrary interference with a person's privacy. The fundamental values which
the right to privacy protects include physical and psychological integrity, individual and social
identity, and the autonomy and inherent dignity of the person. In my view, the bill promotes
the right to privacy by allowing Victorians who are suffering at the end of their life, in very
limited circumstances, to choose to end their life according to their own preferences.
Section 21(1) of the charter provides that every person has the right to liberty and security.
The right to liberty and security of the person also encompasses the principle of autonomy.
The Canadian Supreme Court has held that a prohibition on voluntary assisted dying
contravened the right to life, liberty and security of the person, which were all taken to relate
to autonomy and quality of life. The court found that denying a person the opportunity to
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determine the manner and timing of their death in response to serious pain and suffering
impinged on their liberty and security.
The Committee notes that the Supreme Court of Canada also held that voluntary assisted dying may
promote the right to life, because a ‘prohibition on physician‐assisted dying had the effect of forcing
some individuals to take their own lives prematurely, for fear that they would be incapable of doing so
when they reached the point where suffering was intolerable.’39
The Committee observes that clause 9 may engage the Charter rights of people under 18 or who have
an incurable, advanced, progressive illness, disease or medical condition that is non‐fatal or only fatal
in the long‐term to enjoy their human rights without discrimination.
The Committee also observes that clause 49 may engage the Charter right of people who are refused
a voluntary assisted dying permit, despite otherwise being eligible for access to voluntary assisted
dying and complying with Part 3 of the Bill, to equality before the law.
In relation to clause 9(1)(a), the Statement of Compatibility remarks:
In my opinion, requiring a person to be at least 18 years to access voluntary assisted dying
represents an appropriate safeguard by striking a balance between providing choice for adults
who are at the end of their life, and protecting young people who do not have the appropriate
level of maturity, capacity for abstract reasoning, or life experience to make the decision to
access voluntary assisted dying. I acknowledge that age limits necessarily involve a degree of
generalisation, without regard for the particular abilities, maturity or other qualities of
individuals within that age group. In this bill, age is being used as a proxy measure of the
maturity and capacity of an individual for abstract reasoning, which are necessary in this
complex and most serious context. I consider that it is reasonable for Parliament to set an age
limit reflecting its assessment of when most persons will have sufficient maturity to make a
decision of this nature.
However, the Committee notes that the New Zealand’s Attorney‐General recently reached the
opposite conclusion about a similar provision present before New Zealand’s parliament:40
The requirement that a person be 18 or over to be eligible for assisted dying limits the right to
freedom from discrimination on the basis of age. I do not think this limitation can be justified…
because it is not rationally connected to the objective of ensuring that the person is competent
to make the decision to end their life (there being no evidence that 18 is a suitable or necessary
proxy for competence.) The Bill could be made compliant… by reducing the age of eligibility to
16, or by removing the age criterion altogether and relying on the other criteria and safeguards
to ensure competence.
The Statement of Compatibility does not address clauses 9(1)(d)(ii) or (iii) or 49.
Relevant comparisons
In relation to age, the Committee notes that most existing voluntary assisted dying schemes are
restricted to people over 18. Belgium’s scheme was amended in 2014 to extend to a ‘minor with a
capacity for discernment’, subject to special eligibility requirements (excluding purely mental suffering
and requiring expected death ‘in the short term’) and a requirement of consultation and examination
by a child psychiatrist or psychologist.41 The Netherlands’ scheme extends to children aged 12 or over
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who have a ‘reasonable understanding of their interests’ if there is parental consent (or, in the case of
children over 16, involvement).42 Canada’s scheme requires ‘independent reviews of issues relating
to requests by mature minors for medical assistance in dying’ within two years.43 The Committee
observes that Victorian law allows a person under 18 to make an advance care directive on future
medical treatment.44
In relation to prognosis as to death, the Committee notes that the Northern Territory’s scheme,
enacted in 1995 but inoperative under federal law since 1997, required only that the patient has an
illness that will, in the normal course, and without the application of extraordinary measures, result in
the death of the patient’.45 Canada’s scheme requires only that ‘natural death has become reasonably
foreseeable, taking into account all of their medical circumstances, without a prognosis necessarily
having been made as to the specific length of time that they have remaining.’46 By contrast, the various
United States schemes require a disease that ‘will, within reasonable medical judgment, result in death
within six months’.47 The Committee observes that, in 2014, a majority of the United Kingdom
Supreme Court held that it expected Parliament to debate ‘the issue of whether and if so what
legislation covering those in the situation’ of people with non‐fatal, intolerable conditions (notably
‘locked‐in syndrome’, where sufferers can only communicate by blinking) ‘in the near future’ or face
‘a real prospect that a further, and successful, application for a declaration of incompatibility will be
made.’48
In relation to a permit from the Secretary of the Department of Health and Human Services, the
Committee notes that neither the Northern Territory’s scheme, nor any existing one overseas, gives a
public servant a role in deciding whether or not a person can access voluntary assisted dying.
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of:
•

clauses 9(1)(d)(ii) and 9(1)(d)(iii), to the extent that they limit access to voluntary assisted dying
to people with conditions that will be fatal within 12 months, with the Charter’s right to equal
enjoyment of human rights without discrimination on the grounds of disability; and

•

clause 49, to the extent that it permits the Secretary of the Department of Health and Human
Services to refuse to permit an otherwise eligible person to access voluntary assisted dying, with
the Charter’s right to equality before the law.

Recommendation
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3. Conscience – Registered health practitioner who has a conscientious objection to voluntary
assisted dying – Right to refuse – Opportunity to refuse
Summary: The Committee will write to the Minister seeking further information as to whether all health
practitioners must be given an opportunity to refuse to participate in the administration of voluntary
assisted dying.
Relevant provisions
The Committee notes that clause 7 provides:
A registered health practitioner who has a conscientious objection to voluntary assisted dying
has the right to refuse to do any of the following—
(a) to provide information about voluntary assisted dying;
(b) to participate in the request and assessment process;
(c) to apply for a voluntary assisted dying permit;
(d) to supply, prescribe or administer a voluntary assisted dying substance;
(e) to be present at the time of administration of a voluntary assisted dying substance;
(f)

to dispense a prescription for a voluntary assisted dying substance.

Clauses 13(1)(b)(i) and 23(1)(b)(i) expressly provide the co‐ordinating and consulting medical
practitioners with an opportunity to refuse to provide medical services in connection with voluntary
assisted dying. However, the Committee observes that there is no similar express provision for an
opportunity for other practitioners, for example pharmacists who are asked to dispense a prescription
for a voluntary assisted dying substance, to refuse to participate in the administration of voluntary
assisted dying.
Charter analysis
The Charter provides that ‘A person must not be coerced or restrained in a way that limits his or her
freedom to have or adopt a religion or belief in worship, observance, practice or teaching.’49
The Statement of Compatibility remarks:
The bill's provision for health practitioners to conscientiously object to participating in
voluntary assisted dying recognises their right to freedom of thought, conscience, religion and
belief…. Whilst the bill recognises health practitioners' rights, health practitioners should also
recognise their patients' right to freedom of thought, conscience, religion and belief and
should not allow their own beliefs to interfere with their patients' access to lawful medical
treatment. Although the bill does not require a mandatory referral if a health practitioner has
a conscientious objection, it is not intended that practitioners may use their conscientious
objection to impede people's access to voluntary assisted dying. For these reasons, I am of the
opinion that the rights to freedom of thought, conscience, religion and belief are protected
and promoted by the bill.
However, the Committee notes that the Statement does not address how health practitioners (other
than the co‐ordinating and consulting medical practitioners) are to be given an opportunity to not
participate in voluntary assisted dying.
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Relevant comparisons
The Committee notes that the Northern Territory’s scheme, enacted in 1995 but inoperative under
federal law since 1997, only provided that a medical practitioner who receives a request from a patient
to assist to terminate the patient’s life may ‘for any reason and at any time, refuse to give that
assistance.’50
The Committee observes that Oregon’s and Canada’s schemes expressly provide that a medical
practitioner ‘who, in providing medical assistance in dying, prescribes or obtains a substance for that
purpose must, before any pharmacist dispenses the substance, inform the pharmacist that the
substance is intended for that purpose’.51
Conclusion
The Committee will write to the Minister seeking further information as to whether or not health
practitioners other than the co‐ordinating and consulting medical practitioner, including any
pharmacist, must be given an opportunity to refuse to participate in the administration of voluntary
assisted dying.

Recommendation



Refer to Parliament for
consideration

 Write to Minister for
clarification



No further action
required

4. Expression – Registered health practitioner must not initiate discussion with patient about
voluntary assisted dying – Offence to induce voluntary assisted dying by dishonesty or undue
influence
Summary: Clause 8(1)(a) bars a health practitioner from speaking to any patient about voluntary
assisted dying except at the patient’s request. Clauses 85 and 86 limit how anyone, including family
members, can discuss voluntary assisted dying with a person who may have a fatal illness. The
Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 8(1) provides:
A registered health practitioner who provides health services or professional care services to
a person must not, in the course of providing those services to the person—
(a) initiate discussion with the person that is in substance about voluntary assisted dying; or
(b) in substance, suggest voluntary assisted dying to that person.
Clause 8(2) provides that a health practitioner may provide information about voluntary assisted dying
to a person at that person’s request. Clause 8(3) provides that a contravention of clause 8(1) is
‘unprofessional conduct’ under the Health Practitioner Regulation National Law.
The Committee observes that the effect of clause 8(1)(a) is to bar a health practitioner, in the course
of providing health services or professional care services, from speaking to any patient about
voluntary assisted dying except at the patient’s request, whether or not the patient is or is likely to
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be eligible for voluntary assisted dying and whether or not the practitioner intends to suggest that
anyone request voluntary assisted dying.
The Committee also notes that clauses 85 and 86 provides that a person must not ‘by dishonesty or
undue influence’ induce another person to make a request for access to voluntary assisted dying or to
self‐administer a voluntary assisted dying substance. A penalty of up to 5 years imprisonment applies.
The Committee observes that these clauses limit how anyone, including family members, can discuss
assisted dying with a person who may have a fatal illness.
Charter analysis
The Charter provides that ‘Every person has the right to freedom of expression which includes the
freedom to seek, receive and impart information and ideas of all kinds.’52 The Statement of
Compatibility does not address the Charter’s right to freedom of expression.
The Charter also provides that:53
Special duties and responsibilities are attached to the right of freedom of expression and the
right may be subject to lawful restrictions reasonably necessary—
(a)

to respect the rights and reputation of other persons; or

(b)

for the protection of national security, public order, public health or public morality.

The Committee notes that, for a restriction to be ‘lawful’:54
Firstly, the law must be adequately accessible: the citizen must be able to have an indication
that is adequate in the circumstances of the legal rules applicable to a given case. Secondly, a
norm cannot be regarded as a "law" unless it is formulated with sufficient precision to enable
the citizen to regulate his conduct: he must be able ‐ if need be with appropriate advice ‐ to
foresee, to a degree that is reasonable in the circumstances, the consequences which a given
action may entail. Those consequences need not be foreseeable with absolute certainty:
experience shows this to be unattainable. Again, whilst certainty is highly desirable, it may
bring in its train excessive rigidity and the law must be able to keep pace with changing
circumstances. Accordingly, many laws are inevitably couched in terms which, to a greater or
lesser extent, are vague and whose interpretation and application are questions of practice.
Relevant comparisons
The Committee notes that the Northern Territory’s scheme, enacted in 1995 but inoperative under
federal law since 1997, provided that ‘[a] person shall not, by deception or improper influence, procure
the signing or witnessing of a certificate of request’, punishable by up to four years imprisonment.55
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Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clauses 8(1)(a), 85 and 86 with the Charter’s right to freedom of expression.
The Committee has no further comment.

Recommendation
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Appendix 1
Ministerial responses to Committee
correspondence
The Committee received a Ministerial response on the Bill listed below.
The response is reproduced in this appendix – please refer to Appendix 4 for additional information.

Corrections Legislation Further Amendment Bill 2017
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This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
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Ms Lizzie Blandthorn MP
Chair
Scrutiny of Acts and Regulations Committee
Parliament of Victoria Spring Street
East Melbourne VIC 3002
By email: Nathan.bunt@parliament.vic.gov.au

12 October 2017

Dear Ms Blandthorn,

The Voluntary Assisted Dying Bill 2017
As provided for in section 17(a)(viii) of the Parliamentary Committees Act 2003, the Scrutiny of Acts
and Regulations Committee can consider and report on any Bill introduced into the Assembly which
is inconsistent with:
“The Charter of Human Rights and Responsibilities (hereafter the Charter) is outlined in
Charter of Human Rights and Responsibilities Act 2006.”
I tender this submission to the Committee as an independent academic at the Australian Centre for
Christianity and Culture, Charles Sturt University.
Summary of the submission
It is argued that the questions of incompatibility exist between the Voluntary Assisted Dying Bill
2017 (hereafter the VAD) and 9 and 10(c) of the Charter. The Minister’s Statement of compliance
with the Charter in relation to s13 and s21(1) is also contested.
Section 9 of the Charter states that:
‘Every person has the right to life and has the right not to be arbitrarily deprived of life’
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It is claimed that:
1. The purpose of the VAD is to vacate the right enjoyed under s9 of the Charter for
persons deemed to eligibility criteria of the VAD;
2. That there are grounds to assert that the VAD would operate in such a manner that
eligible persons would be ‘arbitrarily deprived of life’;
3. Specifically, the VAD breaches s9 of the Charter for persons who are vulnerable to risks
of misadministration of safeguard measures outlined in the VAD in the areas of mental
illness, degenerative disability and elder abuse on the basis that the safeguards are
insufficient to meet the requirements of the Charter based on international experience
and scientific studies.
There are also grounds to assert incompatibility of the VAD with the Charter in relation to section
10(c) of the Charter that states that a person must not be ‘subjected to medical … treatment without
his or her full, free and informed consent’. It is argued that the test of informed consent in the VAD
is deficient on the basis of international experience and scientific studies.
The Minister’s statement of compliance with Charter asserts that s13 and s21(1) of the Charter
require that persons who meet eligibility requirements under the VAD have a right to privacy which
should allow them to make a free choice to end their life according to their preferences (s13) and
that the right to personal liberty and security under s21(1) also encompasses the principle of
autonomy which should similarly allow them to make this free choice. This is contested on the basis
that this expansive interpretation of the Charter is speculative and not in the public interest. The
Charter should be interpreted strictly in its plain reading.
It is argued that the VAD should not proceed for consideration of the Parliament until fundamental
human rights concerns listed above are addressed or alternatively should be addressed in the
Parliament’s consideration of the VAD.

Dr Brendan Long
Senior Research Fellow
Australian Centre for Christianity and Culture
Charles Sturt University
October 2017
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UnSafeguards
Submission to the Scrutiny of Acts and Regulations
Committee of the Victorian Parliament in relation
to the Voluntary Assisted Dying Bill

Dr Brendan Long,
Senior Research Fellow,
Australian Centre for Christianity and Culture,
Charles Sturt University
October 2017
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Functions of the Scrutiny of Acts and Regulations Committee in relation to this submission
The functions of the Scrutiny of Acts and Regulations Committee (hereafter the SARC) are set out in
section 17 of the Parliamentary Committees Act 2003. This Act under s17(a) states that it is the
function of the SARC:
“to consider any Bill introduced into the Council or the Assembly and to report to the
Parliament as to whether the Bill directly or indirectly –
(i) trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers;
(iii) makes rights, freedoms or obligations dependent upon non‐reviewable administrative
decisions;
(iv) unduly requires or authorises acts or practices that may have an adverse effect on
personal privacy within the meaning of the Privacy and Data Protection Act 2014;
(v) unduly requires or authorises acts or practices that may have an adverse effect on privacy
of health information within the meaning of the Health Records Act 2000;
(vi) inappropriately delegates legislative power;
(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities …”
The Charter of Human Rights and Responsibilities (hereafter the Charter) is outlined in Charter of
Human Rights and Responsibilities Act 2006. This submission makes particular reference to s9 and
s10(c) of this act as outlined below:
9. Right to life
Every person has the right to life and has the right not to be arbitrarily deprived of life.
10. Protection from torture and cruel, inhuman or degrading treatment
A person must not be—
(a) subjected to torture; or
(b) treated or punished in a cruel, inhuman or degrading way; or
(c) subjected to medical or scientific experimentation or treatment without his or
her full, free and informed consent.
The submission also responds to the Minister statement of compliance with the Charter in relation
to sections 13 and 21(1) of the Charter.
13. Privacy and reputation
A person has the right—
(a) not to have his or her privacy, family, home or correspondence unlawfully or arbitrarily
interfered with; and
(b) not to have his or her reputation unlawfully attacked.
21. Right to liberty and security of person
(1) Every person has the right to liberty and security.
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Arguments presented in relation to the impact of Voluntary Assisted Dying Bill 2017 on The
Charter of Human Rights and Responsibilities as outlined in Charter of Human Rights and
Responsibilities Act 2006.
Summary
It is argued that the questions of incompatibility exist between the Voluntary Assisted Dying Bill
2017 (hereafter the VAD) and 9 and 10(c) of the Charter. The Minister’s Statement of compliance
with the Charter in relation to s13 and s21(1) is also contested.
Section 9 of the Charter states that:
‘Every person has the right to life and has the right not to be arbitrarily deprived of life’
It is claimed that:

4. The purpose of the VAD is to vacate the right enjoyed under s9 of the Charter for
persons deemed to eligibility criteria of the VAD;

5. That there are grounds to assert that the VAD would operate in such a manner that
eligible persons would be ‘arbitrarily deprived of life’;

6. Specifically, the VAD breaches s9 of the Charter for persons who are vulnerable to risks
of misadministration of safeguard measures outlined in the VAD in the areas of mental
illness, degenerative disability and elder abuse on the basis that the safeguards are
insufficient to meet the requirements of the Charter based on international experience
and scientific studies.
There are also grounds to assert incompatibility of the VAD with the Charter in relation to section
10(c) of the Charter that states that a person must not be ‘subjected to medical … treatment without
his or her full, free and informed consent’. It is argued that the test of informed consent in the VAD
is deficient on the basis of international experience and scientific studies.
The Minister’s statement of compliance with Charter asserts that s13 and s21(1) of the Charter
require that persons who meet eligibility requirements under the VAD have a right to privacy which
should allow them to make a free choice to end their life according to their preferences (s13) and
that the right to personal liberty and security under s21(1) also encompasses the principle of
autonomy which should similarly allow them to make this free choice. This is contested on the basis
that this expansive interpretation of the Charter is speculative and not in the public interest. The
Charter should be interpreted strictly in its plain reading.
It is argued that the VAD should not proceed for consideration of the Parliament until fundamental
human rights concerns listed above are addressed or alternatively should be addressed in the
Parliament’s consideration of the VAD.
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Response to the Minister’s Statement of Compliance with the Charter


Judgements of Parliaments in the UK, Scotland and New Zealand.

The Minister has stated in her Statement of Compliance with the Charter that the right to life as
defended in s9 of the Charter is protected due to the prevalence of adequate safeguards in the Bill.
This is contested in relation to the following areas of concern.
This type of legislation was rejected in the UK, Scotland and New Zealand due to concerns around
the efficacy of safeguards to guarantee the intent of the Parliament. Such safeguards were not
judged to sufficiently mitigate against the risk of unintended consequences associated with reliance
on such measures for people with mental illness and persons with degenerative disability against the
intent of the Parliament and the risk of elder abuse including inheritance impatience.





The House of Commons in the UK rejected a euthanasia bill in September 2015 by a vote of
330 against to 118 in favour (see https://www.ft.com/content/f791f80c‐58a0‐11e5‐9846‐
de406ccb37f2)
In Scotland in May 2015 Holyrood rejected a euthanasia bill by a vote of 82 to 36 (see
http://www.bbc.com/news/uk‐scotland‐scotland‐politics‐32887408)
In New Zealand euthanasia bills were rejected in 1995 and 2003 with David Seymour’s new
Private Member’s Bill not gaining a Second Reading in the life of the current New Zealand
Parliament.

While many reasons were offered in opposition to these bills the lack of confidence in the
safeguards for vulnerable persons was a critical consideration that led to their defeat. On this issue
the views of medical professional were valued highly.
In the UK in a 2015 survey of 1,000 doctors only one in seven doctors indicated that would be
prepared to consider a request for assisted dying.
(http://www.telegraph.co.uk/news/uknews/assisted‐dying/11857701/Assisted‐suicide‐or‐assisted‐
dying‐has‐no‐place‐in‐our‐healthcare‐system‐doctors‐dont‐want‐it.html).
While no survey of doctors is available in Victoria there is little reason to expect a widely different
conclusion. The concerns held by politicians in the UK, Scotland and New Zealand have not been
addressed in the current Bill in Victoria.
The Bill does not appear to provide greater safeguards than the bills which were rejected in the UK,
Scotland and New Zealand.


Concerns for people with mental illness

There is a strong risk that dying people with mental illness will activate the assisted suicide process
as a result of their mental infirmity rather than a decision relating solely to their primary medical
condition. The evidence from the overseas jurisdiction is that demand for access to PAS for those
with mental illness has increased dramatically.
As stated in the End of Life Choices Inquiry Report (p.414)
“The proportion of euthanasia deaths involving neuropsychiatric disorders has increased
sharply in Belgium over the past decade, from 1.2% of cases in 2004/05 to 2.8% in 2010/11
(58 cases) and 3.7% of cases in 2013/14 (67 cases).”
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And on page 415 of the same report.
“In the Netherlands, recent data from reports of the Regional Euthanasia Review
Committees points to a growing number of cases of euthanasia in cases of mental illness and
dementia. Table 5 contains the number of cases of mental illness and dementia over the
period 2012‐2015.”
“There is no reason to think that growth rates in either category will taper off given what we
observe in growth rates in the overall number of cases both in the Netherlands and other
major jurisdictions.”

Part of this growth in the mental illness cohort is due to difficulties in assessing mental capacity for
patients in end of life situations. Research from respected Australian medical professionals in a
paper to Palliative and Supportive Care (2015), 13, 1399–1409. Cambridge University Press, 2015
1478‐9515/15 highlights the problem.
"Even when psychiatrists are involved, their capacity to confidently assess the existence and
role of mental illness in EAS has been questioned (see:
http://jme.bmj.com/content/37/4/205.short). Assessing mental capacity, a common
requirement for jurisdictions where euthanasia and physician‐assisted suicide are legalised,
can also be problematic for doctors
(see https://bmcmedethics.biomedcentral.com/articles/10.1186/1472‐6939‐15‐32)."
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Mental illness is notoriously difficult to diagnose. There are two problems. The first is that it is a hidden
disease. Without specialist clinical training, or a developed personal case history for the client, it is
not easy for a GP to be able to distinguish mental illness from normal mood cycles or occasional
aberrant behaviour. A GP faces significant challenges in distinguishing mental illness from a certain
level of anxiety or depression that could be expected to be experienced by any patient facing a
terminal illness. There is therefore a significant risk that a GP, when facing a referral for assisted suicide
or euthanasia, may simply fail to identify latent mental illness and therefore fail to call for a
psychological assessment of a dying patient who in fact seeks suicide as result of their mental illness.
Perversely, the increased prevalence of mental illness in the community may also exacerbate the
difficulties with diagnosis. Data from the Australian Institute of Health and Welfare (AIHW) reveals a
rapid rise in the mental illness cohort in the overall population in recent years. In Mental Health
Services in Brief (2016, p.6) AIHW estimates that
“the incidence of mental health related encounters has increased by a rate of 4.4% per year
between 2010‐11 and 2014‐15. “
This is a dramatic annual growth rate. When it becomes a daily reality in a GP clinic that clients may
present with some signs of risks of mental illness, the diagnosis of psychological pathology, as distinct
from an episodic mild depression, which is a natural response to diagnosis of a terminal disease,
becomes a fine judgement. Many GPs will not be clinically trained to evaluate this situation. One way
of determining if the mood change is a normal reaction or a pathological one is observing the patient
over time but time is not a resource available to dying person and their GP. Diagnosis of mental illness
is also a function of the depth of trust in the doctor‐patient relationship. It is often easy to hide
depression or anxiety when it is mild or moderate. This exacerbates the risk that a GP might fail to
trigger a psychiatric assessment for a terminal patient with mental illness.
When we consider the international evidence, there are increased grounds for caution. As stated
above, the evidence available from Belgium and Holland, which has allowed assisted suicide and
euthanasia for many years, shows a concerning rapid rise in people with mental illness seeking access
to euthanasia. In Belgium the proportion of deaths from euthanasia that involved psychiatric disorders
has risen from 1.2% of cases in 2004/5 to 3.7% of cases in 2013/14: triple the reported incidence rate
over the decade (with many cases of course not being diagnosed or reported). In the Netherlands
data is available for both dementia and mental illness.1 From 2012‐2015 euthanasia cases with mental
illness have risen from 14 to 56 with an average annual growth rate of 59%. Reported cases with
dementia have risen from 42 in 2012 to 109 in 2015: an average annual growth rates of 37. In addition,
the Belgium and Netherlands experience is that safeguards to exclude candidates for euthanasia with
mental illness and depression, through psychiatric evaluation, have proved to be weak and ineffective.
Few candidates were referred and of those referred it was difficult to be objectively clear whether
someone had mental illness or clinical depression. The Bill is substantially based on the model applied
in Oregon State in the US. The safeguards for the mental illness cohort reflect the safeguards in the
Oregon model. However, in this model only from 1998 to 2012, on average only 6.2% of patients who
died under the Act in Oregon had been referred for counselling to check for “impaired judgment.” In
2013‐2016 this declined to less than 4%. Of 108 patients who died under the Act in 2007 and 2009,
none was referred for psychological evaluation.2 This is a very low level of review.

1

Dutch Regional Euthanasia Review Committee: Annual Reports various years.

2

http://www.usccb.org/issues‐and‐action/human‐life‐and‐dignity/assisted‐suicide/to‐live‐each‐day/upload/OR‐and‐WA‐Safeguards‐
FACTSHEET.pdf, p.2.
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In summation the safeguards for applicants for mental illness under the Bill appear to be no stronger
than those in the European or US jurisdictions. In these jurisdictions they are clearly weak. In relation
to the cohort of applicants with mental illness the Minister’s statement of compliance with the Charter
seems in conflict with research and available data on the application of PAS regimes overseas.
Furthermore, s10(c) of the Charter that states that a person must not be ‘subjected to medical …
treatment without his or her full, free and informed consent’. The evidence stated from medical
experts and the low levels of psychological review in overseas jurisdictions highlights the difficulties in
assessing informed consent for the mental health cohort of applicants under the VAD. Compliance
with s10(c) of the Charter is therefore open to question.


Concerns for persons of linguistically diverse and indigenous background.

People in these cohort can find it very difficult to understand the intricacies of a complex legal
framework that would apply in the proposed assisted suicide regime. There is a real concern that
language barriers or poor literacy could lead to a frustration of informed consent under the proposed
regime. S10 of the Charter emphasises the need for informed consent. For the sake of prudence, s10
should be strictly interpreted. The Minister has not fully informed the Parliament as to how informed
consent will be secured for persons of a linguistically diverse background or persons with limited
literacy. S13 and s21(1) of the Charter have been invoked by the Minister to support the Bill. For a
free choice to be effectively made language and cultural barriers need to be adequately dealt with.
The Minister in her Statement of Combability with the Charter has not addressed this issue and makes
no reference faced by these important cohorts of potential applicants under the VAD.


Concerns for people with disability

Persons in this cohort facing a terminal illness of significant duration face extraordinary struggles
which few of us can even imagine. There is a real risk that the assisted suicide process could acerbate
a co‐morbid condition of latent depression or mental illness, with risks that persons with disability
with ultimately terminal conditions might activate the assisted suicide process in an episodic moment
of depression or anxiety. The other argument, for those with disability is the fear that doctors may
consider their life not worth living because of their disability and offer them PAS instead of sound
medical treatment.
There is much uncertainty about whether with people with degenerative disability can or should
access PAS. In the Bill disability alone does not provide access to the measures proposed. The
condition of persons with degenerative disability is usually terminal but it is very difficult to predict
their longevity. The boundary between degenerative disability and the cohort of persons eligible for
PAS under the Bill is unclear. On one hand, the Government offers all reasonable and necessary
support to these people under the NDIS and on the other it offers them a lethal drug – two opposite
policy approaches. This is an area in which the Bill lacks precision, causes uncertainty and policy
confusion.
A pivotal issue in Tasmania and South Australia that led to the failure of proposed legislation was the
problem of dealing with the issue of disability. There was uncertainty as to whether disability should
be an eligible ground for access to assisted suicide.
In South Australia, the bill introduced by The Hon. Duncan McFetridge MLA included a clause that
said that access to the proposed process could not be made on the basis of disability alone. This was
seen as being ineffective given that many people with disabilities have co‐morbidities that flow from
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degenerative conditions. The failure to properly identify the scope of the Bill in relation to persons
with degenerative disability was a critical element of the failure to secure passage.
The same problem occurred in Tasmania in 2013. There the Bill included the clause:
11 (2) For the avoidance of doubt, a person does not have an eligible medical condition solely
because of the age of the person, any disability of the person or any psychological illness of
the person.
The Tasmanian Law society indicated inconsistency with these provisions and definitions of disability
under Tasmanian law.
This issue is not resolved in the VAD. There is no certainty as to the boundary conditions of access to
the Victorian scheme for persons with degenerative disability where the condition is ultimately
terminal. This is a critical issue which has been sidestepped. It needs to be resolved for the sake of
those with these conditions. Failure to adequately address this issue presents another basis of
concern in relation to the Minister’s Statement of Compliance with the Charter. In relation to the
requirements of s13 and s21(1) of the Charter the Minister argues that the Charter requires that the
free decision of a dying person in relation to their end of life choice should be protected. However,
the uncertainty in relation to the scope of the Bill for persons with degenerative disability which is
terminal deprives these persons of the capacity to make such a decision. The capacity of persons
with degenerative disability to access the VAD needs to be clarified before any adequate assessment
can be made of compliance with the Charter for persons in this health cohort. Until, this clarification
is made a significant question lies in relation to the compliance with the Charter for this critical
cohort.


Concerns in relation to elder abuse

The report by the Australian Law Reform Commission (ALRC) in relation to elder abuse used data from
the World Health Organisation suggesting that elder abuse can occur in 2 to 14 percent of relevant
cases. (Australian Law Reform Commission, Elder Abuse –Final Report p.17, referring to WHO
publication The Toronto Declaration on the Global Prevention of Elder Abuse.)
https://www.alrc.gov.au/publications/elder‐abuse‐report.
Elder abuse can take many forms through subtle emotional pressure, to direct coercion. In the analysis
of public policy decisions that have financial implications for individuals, there is a need to examine
the incentive structures that are in place. In the case of the situation of a vulnerable person
experiencing a terminal illness, the incentives of the suffering person and the beneficiaries of their
estate are in direct conflict. The beneficiaries, usually family members, have a strong financial
incentive to expedite release of assets that might flow from a will. The interests of the suffering
persons are protected when they are relieved of any emotional pressure, or sense of guilt for still
being alive, or of holding up the financial benefit they will provide when they die to the people they
love. It is a complex emotional situation, and one that is very difficult to manage through a regulatory
regime.
There is an important issue of gaining consent from older Australians.
The prevalence of cognitive impairment also increases with age. From age 65, the prevalence
of dementia doubles every 5 or 6 years. 30% of people aged over 85 have dementia …
This data seems to indicate that high levels of safeguards are required to prevent elder abuse. The Bill
relies upon criminal sanctions to prevent coercion to mitigate against the risk of elder abuse. It is
argued that full compliance with the Charter requires more than this. Where such sanctions are
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Looking at the statistics alone, it is difficult to avoid the conclusion that there has been significant
scope creep in PAS regimes overseas. The originally intended restrictions on access to PAS through
safeguards mechanisms have not proved to be effective. Average growth rates of 17% per annum
cannot be explained by the increasing of the age of the population or by administrative amendments
made to access the regimes. The data simply evinces the strong conclusion that in the international
experience the safeguards have not been proved to be effective. This data tends to undermine the
claim of the Minister in her compliance statement that the Bill is consistent with the Charter under
s9 due to the mandating of safeguards. The safeguards in the Bill are not radically different to those
that have been ineffectively applied in relevant overseas jurisdictions.
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Concerns of medical professionals

Medical professionals engaged in end of life medical treatment, palliative care doctors and nurses,
generally are very uncomfortable with this proposed medical procedure.
The AMA has stated its position in November 2016:
“The AMA believes that doctors should not be involved in interventions that have as their
primary intention the ending of a person’s life. This does not include the discontinuation of
treatments that are of no medical benefit to a dying patient.”
https://ama.com.au/system/tdf/documents/AMA%20Position%20Statement%20on%20Euthanasia%
20and%20Physician%20Assisted%20Suicide%202016.pdf?file=1&type=node&id=45402
There is also some concerning international experience in this area.
o In Canada's Ontario province, in the eight months between when assisted suicide was
legalised (June 2016) and February 2017, 24 doctors had their names permanently
removed from a voluntary referral list of physicians willing to help people die. Another
30 put their names on temporary hold. This was at least partly due to psychological
distress, the weight of the act of helping someone deciding to end their life and legal
ambiguities involved.
o In a telephone survey of randomly selected United States oncologists who reported
participating in euthanasia or assisted suicide, 24% regretted participating, and 16% of
the physicians reported that the emotional burden of participating adversely affected
their medical practice. (E. J. Emanuel et al., The Practice of Euthanasia and Physician‐
Assisted Suicide in the United States: Adherence to Proposed Safeguards and Effects on
Physicians, 280 JAMA 507, 507 (1998).)
o The first cases of legal PAS in Oregon occurred in 1998. In 2000, 35 Oregon physicians
were interviewed regarding their responses to PAS requests. Mixed feelings were
expressed by the physicians. The authors noted: "Participation in assisted suicide
required a large investment of time and had a strong emotional impact . . . Even when
they felt they had made appropriate choices, many physicians expressed uncertainty
about how they would respond to requests in the future”.
Medical professionals in Victoria are the strongest practical servants of the Charter in relation to
medical issues. That medical professionals do no support the VAD seems to speak against the claims
of the Minister that VAD is consistent with the Charter in relation to s9,10,13, and 21(1).


The shortfall in funding for palliative care in Victoria

The Parliament, through a rigorous Legislative Council Inquiry process, has identified gaps in
palliative care. This was the prime focus of the Legislative Council inquiry report. Of its 49
Recommendations, 29 Related to expansion of service delivery in palliative care, 19 to issues related
to the process of Advance Care Planning directives to better manage end of life choices for the
patient, and only one recommendation was made in relation to physician assisted suicide.
Palliative Care Victoria (PVC) conducted a recent survey which “found over 92% of Victorians support
more government funding for palliative care.”
PVC has also stated that there is a $65m a year funding shortfall needed to deal with unmet need
and increasing demand for palliative care services. http://www.pallcarevic.asn.au/2017/07/funding‐
increase‐needed‐improve‐access‐palliative‐care/
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It can be argued that the Charter implicitly embodies a right to fully funded palliative care service
delivery. The Minister has argued that the Charter embodies a right to personal autonomy which is
to be taken as being included in the rights provided for the in Charter in s21(1). Although such an
expansive interpretation of s21(1) is contested, were it to be accepted, it would seem also to involve
a right to adequate service delivery in palliative care. Only if such services are adequately funded
can the rights of personal autonomy in decision making in end of life choices be really protected.
Any argument that the VAD protects the rights of individuals to a free choice on end of life issues
seems moot until the prevailing choice – that of accessing adequate palliative care services – is
guaranteed through adequate funding. Until the funding shortfall for palliative care services is
addressed it can be argued that the Minister’s statement of compliance for the Bill in relation to the
Charter is deficient. It is argued that any Bill in relation to end of life choices that is not accompanied
by a budget decision to fully fund palliative care services required by the Charter fails to meet the
standards set by the Charter.


Questions in relation to the interpretation of s13 and s21(1)

There are also grounds to assert incompatibility of the VAD with the Charter in relation to s13 and
s21(1) of the Charter. S13 relates to the question of privacy and reputation. On a plain reading, the
provision is intended to protect private information and reputation. However, the Minister in her
compliance statement indicates that:
The fundamental values which the right to privacy protects include physical and
psychological integrity, individual and social identity, and the autonomy and inherent dignity
of the person. In my view, the bill promotes the right to privacy by allowing Victorians who
are suffering at the end of their life, in very limited circumstances, to choose to end their life
according to their own preferences.
The mischief s13 seeks to protect is the abuse or theft of personal information. To interpret this
section of the Charter as permitting a person to choose a specific medical procedure (PAS) over
another (palliative care) is a courageously expansive reading of the scope of s13. On the surface
such an interpretation of s13 is not sustainable.
S21(1) of the Charter states ‘Every person has the right to liberty and security’. The Minister in her
Statement of Compliance with the Charter states ”The right to liberty and security of the person also
encompasses the principle of autonomy”. However, it is clear that s21 relates to freedom from
unjust or unlawful detention. To justify this very exceptional reading of s21 the Minister is candid
that she relies on the decision of the Canadian Supreme Court, which she states:
… has held that a prohibition on voluntary assisted dying contravened the right to life, liberty
and security of the person, which were all taken to relate to autonomy and quality of life.
Judgements of the Canadian Supreme Court on this issue are extraneous to the interpration of s21 of
the Charter in Victoria and cannot be taken to fundamentally redirect the purpose of s21 of the
Charter to encompass a principle (the right to medically assisted suicide) that is clearly outside its
clear statutory intent (unlawful detention).
It is argued that the Minister’s interpretation of s13 and s21(1) is essentially speculative. Such
speculation is not in the public interest as it distorts the meaning plainly intended under these
sections of the Charter.
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Conclusion
It is argued that there are deficiencies in the Minster’s Statement of Compliance for the VAD with
the Charter in relation to the efficacy of safeguards proposed in the Bill. It is argued that the VAD
should not proceed for consideration of the Parliament until fundamental human rights concerns
listed above are addressed or alternatively should be addressed in the Parliament’s consideration of
the VAD.

Dr Brendan Long
Senior Research Fellow
Australian Centre for Christianity and Culture
Charles Sturt University
October 2017
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Ms Lizzie Blandthorn MP
Chair
Scrutiny of Acts and Regulations Committee
Parliament of Victoria Spring Street
East Melbourne VIC 3002
By email: Nathan.bunt@parliament.vic.gov.au
12 October 2017
Dear Ms Blandthorn,
Re: Statement of Compatibility on the Voluntary Assisted Dying Bill 2017
We submit the following the Committee’s consideration of this Bill.
Summary
Contrary to the Minister’s Statement of Compatibility, we submit that:









the Bill is not compatible with the right to life in section 9 of the Charter of Humans
Rights for and Responsibilities Act 2006 (the Charter), either unconditionally or
because the Bill does not provide sufficient safeguards to protect vulnerable people
from death as required by international human rights law;
the Statement of Compatibility provides an inadequate account of the international
human rights law on the right to life;
the Bill does not promote the right to protection from cruel, inhuman or degrading
treatment in section 9 of the Charter;
the Bill does not promote the right to privacy in section 13 of the Charter;
the Bill does not promote the right to liberty and security of the person as interpreted
by the majority of international human rights sources with the outlier exception of the
Canadian Supreme Court’s decision in Carter v Canada;
the Bill is not compatible with the human rights set out in the Charter and the
Committee should report that to the Parliament.

2

I. Right to life: s 9
Section 9 of the Charter states “Every person has the right to life and has the right not to be
arbitrarily deprived of life.”
The Victorian Charter is based on the International Covenant on Civil and Political Rights
(ICCPR). Section 9 of the Charter is based on Article 6 of the ICCPR. Article 6 (1) states that
“Every human being has the inherent right to life. This right shall be protected by law. No
one shall be arbitrarily deprived of his life.”
The Statement of Compatibility (SOC) rightly states:
The right to life is said to be an inherent and 'supreme' right, without which all other human
rights would be devoid of meaning…. The right in section 9 of the Charter includes an
obligation on the government to refrain from conduct that results in the arbitrary deprivation
of life, as well as a positive duty to introduce appropriate safeguards to minimise the risk of
loss of life.1”

The Statement continues on page 6:
At international law, and in other countries including Canada, an assisted dying regime can be
compatible with the right to life, provided that there are sufficient safeguards to prevent abuse
of vulnerable people.2

This latter statement is not substantiated in the Statement of Compatibility at all. It is not
correct that an assisted suicide/euthanasia regime has been found to be compatible with the
right to life “at international law.” See the discussion of the ICCPR and European Court of
Human Rights interpretation of the right to life below.
Later on page 6 the Statement says:
For the reasons set out below, I am satisfied that the Bill does not limit the right to life. I
acknowledge that others may take the view that the Bill will limit the right to life in which
case in my view it would do so in a demonstrably justifiable way.

But the closest the Statement comes to “reasons set out below” is:




1

an argument at pages 5-6 that the assisted suicide and euthanasia regime provided for
in the Bill may promote the right to privacy in section 13 and the right to liberty and
security in section 21; and
the conclusory statement at page 6 that “In my opinion the very limited
circumstances in which voluntary assisted dying may be accessed, the careful balance

Voluntary Assisted Dying Bill 2017 (Vic), Statement of Compatibility: Charter of Human Rights and
Responsibilities Act 2006, 2.
2
‘Statement of Compatibility’, 3.

3

of rights struck by the Bill and the numerous safeguards mean that any limit to the
right to life is demonstrably justified in a free and democratic society.”
Is an Assisted Suicide and Euthanasia Regime Consistent with the Right to Life in
International Law?
A. International Covenant on Civil and Political Rights
The Victorian Charter is based on the International Covenant on Civil and Political Rights
(ICCPR). The ICCPR Article 6 (1) states that “Every human being has the inherent right to
life … No one shall be arbitrarily deprived of his life.” The UN Declaration of Human
Rights, Article 3, states that “Everyone has the right to life, liberty, and security of person.”
The UN Human Rights Committee (UNHRC) is the principal authority on the interpretation
of the ICCPR.
When the UNHRC made its 2001 human rights report on the Netherlands it commented as
follows on the new Netherlands law on the Termination of Life on Request and Assisted Suicide
(we have omitted comments on features of the Netherlands law not applicable to the Victorian Bill).
5. (a) The Committee discussed the issue of euthanasia and assisted suicide. …The
Committee is well aware that the new Act does not as such decriminalize euthanasia and
assisted suicide. However, where a State party seeks to relax legal protection with respect to
an act deliberately intended to put an end to human life, the Committee believes that the
Covenant obliges it to apply the most rigorous scrutiny to determine whether the State party’s
obligations to ensure the right to life are being complied with (articles 2 and 6 of the
Covenant).
(b) The new Act contains, however, a number of conditions under which the physician is not
punishable when he or she terminates the life of a person, inter alia at the “voluntary and
well-considered request” of the patient in a situation of “unbearable suffering” offering “no
prospect of improvement” and “no other reasonable solution”. The Committee is concerned
lest such a system may fail to detect and prevent situations where undue pressure could lead
to these criteria being circumvented. The Committee is also concerned that, with the passage
of time, such a practice may lead to routinization and insensitivity to the strict application of
the requirements in a way not anticipated. The Committee learnt with unease that under the
present legal system more than 2,000 cases of euthanasia and assisted suicide (or a
combination of both) were reported to the review committee in the year 2000 and that the
review committee came to a negative assessment only in three cases. The large numbers
involved raise doubts whether the present system is only being used in extreme cases in which
all the substantive conditions are scrupulously maintained. …
(d) The Committee, having taken full note of the monitoring task of the review committee
[NB: similar to the proposed Victorian Assisted Dying Review Board] is also concerned
about the fact that it exercises only an ex post control, not being able to prevent the
termination of life when the statutory conditions are not fulfilled. The State party should reexamine its law on euthanasia and assisted suicide in the light of these observations. It must
ensure that the procedures employed offer adequate safeguards against abuse or misuse,
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including undue influence by third parties. The ex ante control mechanism should be
strengthened.3

Eight years later in its report on the Netherlands in 2009, the UNHRC stated with reference to
Article 6 of the ICCPR, that:
The UNHRC remains concerned at the extent of euthanasia and assisted suicides in the State
party. Under the law on the Termination of Life on Request and Assisted Suicide, although a
second physician must give an opinion, a physician can terminate a patient’s life without any
independent review by a judge or magistrate to guarantee that this decision was not the
subject of undue influence or misapprehension.
The Committee reiterates its previous recommendations in this regard and urges that
this legislation be reviewed in light of the Covenant’s recognition of the right to life.4

It is very surprising that the Statement of Compatibility has omitted to cite these opinions by
the UNHRC, the principal international law interpreter of the ICCPR.
The UNHCR opinion is that euthanasia and assisted suicide are inconsistent with the Article
6 right to life, at least unless there are rigorous criteria and safeguard and systems such as
review by a judge or magistrate, applied before death, not after death, to detect and prevent
situations where undue pressure, influence pressure or misapprehension could lead to these
criteria being circumvented.
The UNHRC’s comments on ICCPR Article 6 and its significant concerns that the parts of
the Netherlands law comparable with the Bill were not compatible with the right to life is
highly relevant for the interpretation of the Victorian Charter s 9 and the Parliament’s
consideration of this Bill.

B. European Court of Human Rights (ECtHR) jurisprudence
Article 2 of the European Convention on Human Rights (ECHR) states: “No one shall be
deprived of his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law.” The European Court of
Human Rights (ECtHR) has found that Article 2 supports laws criminalising assisted suicide
and euthanasia, laws which the Victorian Bill proposes to repeal. The Court has also found
that Article 2 does not confer a “negative” right to life (i.e. a right to die early by assisted
suicide or euthanasia).

3

UN Human Rights Committee (HRC), UN Human Rights Committee: Concluding Observations: Netherlands,
27 August 2001, CCPR/CO/72/NET, available at: http://www refworld.org/docid/3be1202a4.html [accessed 12
October 2017].
4
UN Human Rights Committee (HRC), Concluding observations of the Human Rights Committee: Netherlands,
25 August 2009, CCPR/C/NLD/CO/4, available at: http://www.refworld.org/docid/4aa7aa642 html [accessed 9
October 2017], paragraph 7.
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The main ECtHR case which deals with the question of physician assisted suicide
(PAS)/euthanasia in the context of the right to life is Perry v. the United Kingdom.5 Mrs
Perry, the applicant, was suffering was motor neurone disease (a degenerative and incurable
disease) and wished to control how and when she would die. She was unable to commit
suicide herself, and so wished her husband to assist her. The UK Director of Public
Prosecutions would not grant her husband immunity if he assisted Mrs Pretty. The case was
taken to the ECtHR on the basis (as the applicant argued) that the prohibition on assisting
suicide in English law infringed Mrs Pretty’s rights, including her right to life under Article 2
of the ECHR.
The Court found that Article 2 of the Convention “safeguards the right to life, without which
enjoyment of any of the other rights and freedoms in the Convention is rendered nugatory.”6
Further, the Court found that under the Article there is a clear “obligation [for] the State to
protect life” and that “the Court is not persuaded that “the right to life” guaranteed in Article
2 can be interpreted as involving a negative aspect”.7 It is, according to the Court,
“unconcerned with issues to do with the quality of living or what a person chooses to do with
his or her life,” the clear implication being that the right to life is not itself to be subsumed
into a right to self-determination with regard to one’s own life or death.8 Indeed, the Court
went on to affirm this exact thing, stating:
Article 2 cannot, without a distortion of language, be interpreted as conferring the
diametrically opposite right, namely a right to die; nor can it create a right to selfdetermination in the sense of conferring on an individual the entitlement to choose death
rather than life.9

Therefore, the Court found that there is no right to die conferred under Article 2 of the
ECHR.10
In the common law of Australia, the distinction has always existed between the withdrawal of
medical treatment (which may or may not lead to death) and an intentional medical
intervention with the intention to bring about the end life by causes other than natural ones.
This issue was dealt with by ECtHR in Lambert and Others v. France. The applicants were
contesting a decision by a group of doctors to cease treating Vincent Lambert, who was in a
vegetative state. The Court found that Article 2 was not contravened in this case. The case is
not, strictly speaking, about an assisted suicide or euthanasia. We raise it, in part, to
demonstrate a contrast in approach but also to demonstrate the similarities.
The Court carefully differentiated between ceasing medical treatment which sustained life
and voluntary/physician assisted suicide:
5

Perry vs. the United Kingdom (2346/02, 29 July 2002)
Perry vs. the United Kingdom, para 37.
7
Ibid., para 39.
8
Ibid., para 39.
9
Ibid., para 39.
10
Ibid, para 40 and 42.
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The aim of the medical decision was not to put an end to life, but to discontinue a form of
treatment which had been refused by the patient or – where the patient was unable to express
his or her wishes – which constituted, in the doctor’s view based on medical and non-medical
factors, unreasonable obstinacy.11

The Court held that France had not contravened its “negative obligations” under Article 2 to
refrain from the intentional taking of life.12 It also found that the “positive obligations” under
Article 2 were not contravened, as “both the legislative framework laid down by domestic
law, as interpreted by the Conseil d’État, and the decision-making process, which was
conducted in meticulous fashion in the present case” were “compatible with the requirements
of Article 2.”13 The decision-making process included taking into account the express wishes
of Mr Lambert.
The Court also noted that:
the Conseil d’État established two important safeguards in that judgment. Firstly, it stated that
“the sole fact that a person is in an irreversible state of unconsciousness or, a fortiori, has lost
his or her autonomy irreversibly and is thus dependent on such a form of nutrition and
hydration, does not by itself amount to a situation in which the continuation of treatment
would appear unjustified on grounds of unreasonable obstinacy”. Secondly, it stressed that
where a patient’s wishes were not known, they could not be assumed to consist in a refusal to
be kept alive.14

While the Court was silent as to whether any reversal of the above factors would have altered
its decision, it is a reasonable implication that the fact that the decision of the doctors was
“not to put an end to life” ruled out a contravention of Article 2 based simply on the doctor’s
potential action to withdraw treatment. If the doctors had decided to administer a lethal drug
it would have altered the complexion of the case considerably.
In summary, it is not correct that an assisted suicide or euthanasia regime—such as the one
proposed in this Bill—is compatible with the “right to life” at international law, at least not
without the rigorous safeguards and before the fact judicial and other controls noted by the
UNHRC.
C. Other Jurisdictions
The Minister referenced Canada as a jurisdiction in which an assisted dying regime is
understood to be consistent with the right to life. In Carter v Canada, the court ruled that:
we do not agree that the existential formulation of the right to life requires an absolute
prohibition on assistance in dying, or that individuals cannot “waive” their right to life. This
11

Ibid., para 120.
Ibid., para 124.
13
Ibid., para 181.
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Ibid., para 159.
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would create a “duty to live”, rather than a “right to life”, and would call into question the
legality of any consent to the withdrawal or refusal of lifesaving or life-sustaining
treatment. The sanctity of life is one of our most fundamental societal values. Section 7 is
rooted in a profound respect for the value of human life. But s. 7 also encompasses life,
liberty and security of the person during the passage to death. It is for this reason that the
sanctity of life “is no longer seen to require that all human life be preserved at all costs”
(Rodriguez, at p. 595, per Sopinka J.). And it is for this reason that the law has come to
recognize that, in certain circumstances, an individual’s choice about the end of her life is
entitled to respect.15

However, it is notable that Canada is the sole Western (and perhaps only) jurisdiction to find
that a system for assisted suicide is not only consistent with the inherent human right to life
but required by human rights. Indeed, no jurisdiction other than Canada that we know of has
found that laws against assisted suicide or euthanasia breach human rights. Insofar as the
Statement of Compatibility cites Canada as an example of unspecified “other countries”, it
creates a misleading impression.
Courts in other jurisdictions have held that there is no constitutional human right to die.
In Washington v Glucksberg,16 the United States Supreme Court rejected an argument that a
ban on physician assisted suicide was a violation of the Due Process Clause of the Fourteenth
Amendment of the US Constitution (no person shall be deprived of life liberty or property
without due process of law), as assisted suicide is not a fundamental liberty interest.17
Several US State’s highest Courts have come to the same view on human rights under State
constitutions. In September 2017, the New York Court of Appeals, in the case of Myers v
Schneiderman, rejected the Plaintiff’s argument that individuals have a constitutional right to
assisted dying. The Court stated:
Although New York has long recognized a competent adult's right to forgo life-saving
medical care, we reject plaintiffs' argument that an individual has a fundamental constitutional
right to aid-in-dying as they define it.18

Judge Rivera pointed out in his concurring ruling that, across a number of cases, the Court
had consistently held “that an individual has a fundamental right to refuse medical treatment
but, implicitly, not to physician-assisted suicide,” and that the legislature’s criminalisation of
assisted suicide is rationally related to the legitimate government interest of protecting life.19
In 2015, the High Court of New Zealand ruled that it would not be lawful under the Crimes
Act for a doctor to assist in the death of a terminally ill patient, and that the relevant
15

Carter v. Canada (Attorney General), 2015 SCC 5, [2015] 1 S.C.R. 331, para 63.
521 US 702 (1997).
17
This does not prevent the States from legalising assisted suicide and indeed a number of State Parliaments
have done so.
18
Myers v Schneiderman 2017 NY Slip Op 06412 Decided on September 7, 2017.
19
Ibid., J. Rivera, concurring ruling, sec II.
16
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provisions of that Act were consistent with the “Right not to be deprived of life” as stated in
the New Zealand Bill of Rights.20 The Court stated that the applicant’s right to life was
engaged in her circumstances of wishing to end her life due to her illness, but that “In the
present context, the interference with Ms Seales’ right to life is based upon grounds
established by law.”21
In late 2016, the South Africa’s Supreme Court of Appeal reversed a decision of the High
Court that would have allowed physician assisted suicide.22 Wallis JA stated that the Court
was not the proper body to decide on the issue, and said:
that the social and moral dimensions of the issue, its inherent difficulty, and the fact that there
is much to be said on both sides make Parliament the proper organ to deciding it.23

Further, Wallis JA, in his criticism of a previous ruling by the High Court, stated that the
question of PAS needed to be decided with consideration of:
the impact of its decision beyond our affluent suburbs into our crowded townships, our
informal settlements and in the vast rural areas that make up South Africa. It is in that context
that it must determine whether its decision will further undercut the foundational value of the
right to life or be supportive of it. The notion of a dignified death must be informed by a
rounded view of society, not confined to a restricted section of it.24

The Court noted that there was significant variation in the understanding of the relationship
between the constitutional right to life and PAS, and that “No constitutional instrument
embodies a right to commit suicide or to determine the time and manner of one’s death or to
have assistance in hastening the arrival of death.”25 The Court ruled that it was not right for
the Court to hold that the criminal law ought to be developed to accommodate PAS or
euthanasia.26
Very recently, on 5 October 2017, the UK High Court delivered its judgment in respect of an
application on behalf of Mr Noel Conway, who has motor neurone disease, for a ruling that s
2 of the Suicide Act 1961, under which encouragement of or assistance with suicide is a
criminal offence, constitutes a disproportionate interference with his right of respect for his
private life under Article 8 of the ECHR and is therefore incompatible with that
Article.27 The Court ruled that s 2 of the Suicide Act was compatible with Mr Conway's
rights under Article 8 and dismissed the application.28
20

Seales v Attorney-General [2015] NZHC 1239 (4 June 2015), para 12.
Ibid., para 168.
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Minister of Justice and Correctional Services and Others v Estate Late James Stransham-Ford and Others
(531/2015) [2016] ZASCA 197; [2017] 1 All SA 354 (SCA) (6 December 2016).
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Ibid, para 102.
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Ibid, para 100.
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Ibid, para 62.
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Ibid, para 101.
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Conway, R On the Application of v The Secretary of State for Justice (Rev 1) [2017] EWHC 2447 (Admin).
21

9

To reiterate, Canada is the only jurisdiction we are aware of where laws against assisted
suicide and euthanasia have been held to constitute a breach of human rights and that
constitutional human rights require the State to provide an assisted suicide/euthanasia regime.

II. Privacy s 13
There are suggestions in some European cases that the right to privacy in Article 8 of the
European Convention of Human Rights makes a limited and closely safeguarded assisted
suicide or euthanasia regime compatible with human rights. This is based on reading into the
right to privacy a broad right to human autonomy which is a long stretch that Victorian courts
have not made.
We submit that reading is not correct and certainly not for the wording of s.13 of the Charter.
Even if it were correct, we submit that this Bill is not attended with the necessary robust
safeguards applied in advance of death to protect the vulnerable that would enable it to be
compatible with the alleged right to autonomy said to be found in the privacy right and also
the right to life.
Section 13 of the Victorian Charter states:
A person has the right—
(a) not to have his or her privacy, family, home
or correspondence unlawfully or arbitrarily
interfered with; and
(b) not to have his or her reputation unlawfully
attacked.

The Statement of Compatibility claims that “by allowing Victorians who are suffering at the
end of their life, in very limited circumstances, to choose to end their life according to their
own preferences,” the VAD Bill promotes the right to privacy.29
The actual words of s 13 have no direct application to VAD, as contemplated by the VAD
Bill, since the VAD regime involves no unlawful or arbitrary interference with a person’s
privacy. If the process operates exactly as the Bill intends, the initial and subsequent requests
for VAD will emanate from the person concerned, the person will make their own call as to
whether or not their suffering can be relieved in a manner acceptable to them and the person
will personally administer the drugs if and when they decide to do so. Accordingly, the Bill
does not sanction any unlawful or arbitrary interference with a person’s privacy, whether by
the State, the medical profession or by those who stand to gain from the person’s death.

29

‘Statement of Compatibility’, 3.
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However, the Statement of Compatibility seizes on the fundamental values underlying the
right to privacy under s 13 – one being the autonomy and inherent dignity of the person – and
maintains that the Bill promotes the right to privacy by maximising the autonomy and dignity
of a dying person by permitting them to choose the time and manner of their death. In so
doing, the Statement of Compatibility appears to interpret s 13 as conferring not just a
freedom to commit suicide (which has been the case since the abolition of suicide as a crime)
but as going some way towards promoting a right to suicide as an exercise of one’s
autonomy. In so doing, the Statement of Compatibility appears to be following the lead of the
European Court of Human Rights (ECtHR) in its interpretation of Article 8 of the European
Convention on Human Rights (ECHR).30
We would argue that such an interpretation of the values of dignity and autonomy (which
underpin s 13) should be avoided. First, whereas Article 8 demands respect for private and
family life, s 13 of the Charter is expressed in more negative terms as a right not to have
one’s privacy unlawfully or arbitrarily interfered with.31 It should not be interpreted as a
positive right.
Second, Grégor Puppinck and Claire de La Hougue have identified some serious implications
of appealing to the right to autonomy and dignity in this context.32 These scholars have
discerned and traced a shift in the ECtHR’s interpretation of the ECHR in the context of
voluntary assisted dying from a strict interpretation and protection of the right to life and the
sanctity of life under Article 2 (which, as explained above, cannot accommodate euthanasia
or VAD) to the recognition of a right to a certain quality of life (held to be implicit in Article
8). That is, Puppinck and de La Hougue explain that the ECtHR has interpreted Article 8 in
such a way that the quality of life “prevails over life itself.”33 In so doing, the authors regard
the Court as having acted “from an individualistic conception of dignity, which implies a
right to a quality of life, in particular against old age and decay,”34 thereby effecting a
“reversal between life and freedom in the hierarchy of values.”35 They conclude that:
In substituting the ‘inherent dignity’ for a relative dignity, measured by the individual’s
feeling, the court radically modifies the ontological foundation of the Convention, that of
being universal to a particular. The court removes from rights their objectivity by rendering

30

See Pretty v. the United Kingdom (n° 2346/02, 29th April 2002), Haas v. Switzerland (no 31322/07, 20th
January 2011); Koch v. Germany (no 497/09, 19th July 2012).
31
Of course it is possible to argue that in so far as the State of Victoria makes no provision for voluntary
assisted suicide its failure to do so constitutes an arbitrary interference with the privacy of its citizens. However,
this seems to rest on there being a right to die, which in turn depends on one’s interpretation of what a person’s
autonomy and dignity demand.
32
Puppinck and de La Hougue, “The right to assisted suicide in the case law of the European Court of Human
Rights,” 735.
33
Ibid, 746.
34
Ibid.
35
Ibid.
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them subjective, and therefore relative to their subject. In doing so, the measure of human
rights is no longer the human, but each individual.36

Yet:
In reality, the intrinsic authority of human rights is an expression of their universality.
Without universality, there is no authority.37

In so far as the Statement of Compatibility claims that the VAD Bill promotes the values that
underpin s 13 (human autonomy and dignity), it runs the risk of suggesting that the section
creates a right to die. This has the potential to lead to similar consequences as those identified
by Puppinck and de La Hougue. One is that the courts’ interpretation of s 13 may override s
9. As explained above, this has arguably occurred in Europe, leading to an emphasis on the
subjective assessment of quality of life (protected by Article 8) over an objective right to life
(protected by Article 2). Ironically, this leads to the conclusion that not all human life has
inherent dignity.
It may also entail the consequence that the state has an obligation to place the means of
committing suicide at the person’s disposal, thereby increasing a person’s dependence on the
State, rather than securing their freedom from its power.38 This would seem to be detrimental
to their personal autonomy.
Finally, if autonomy is the key criterion, it renders the eligibility criteria enshrined in the Bill
susceptible to challenge on the basis that the State has no right to restrict the exercise of the
right to die to terminally ill people whose death is likely to occur within a particular time
frame and whose current circumstances are characterised by unrelievable suffering.
III. Inadequate safeguards in this Bill render it incompatible with human rights even on
the Statement of Compatibility arguments from a supposed right of autonomy in the
privacy right
The Bill has a number of safeguards. We will address some key weaknesses in these to
further demonstrate that it is incompatible with human rights.
A. Voluntariness
The Bill’s “Voluntariness” test is a paper safeguard and provides less protections than giving
a guarantee. The euphemism “voluntary assisted dying” is used over 300 times in the Bill.
But the only relevant safeguard in the Bill is that the two doctors involved are satisfied that
the person making the request is “acting voluntarily and without coercion”. The Bill is

36

Ibid., 747.
Ibid.
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Ibid, 750.
37

12

completely silent on how doctors are meant to do that. Presumably the doctors can simply
rely on the person's statement in their written request that they are acting voluntarily.
Doctors are protected from all legal and professional liability if they comply with the Act’s
procedures in good faith and without negligence, so there is little or no legal liability
incentive for practitioners to go behind a requester’s statement that they are acting
voluntarily. Hints of family or carer pressure can be left uninvestigated.
But we know from reports by the Royal Commission into Family Violence (2016), the
Australian Law Reform Commission (2017) and Victoria’s State Trustees (2017), that abuse
of the elderly, often by a family member, is increasingly common.39 The Royal Commission
into Family Violence report shows that family violence against older people tends to be
under-reported, and can be physical, psychological, emotional or sexual, and the majority of
victims are women. State Trustees research is that 5% of Victorians over 65 have reported
financial elder abuse (actual incidence is likely higher) and this manifests as misappropriation
of funds and assets, or changes to a will, either fraudulently or through undue influence.
While this Bill does not require doctors to actively consider elder abuse, the ALRC Report
recommended a new statutory duty on agencies to make inquiries where they have reasonable
grounds to suspect that a person is at risk of abuse or neglect and is unable to protect
themselves from abuse or neglect because of their care and support needs.
The Bill seems oblivious to many rules of law designed to protect a person from the undue
influence, misrepresentation or unconscionable conduct of another person. Before a bank
accepts a parent’s guarantee of a loan to a son or daughter, the bank is required by law to
provide warning notices and fact sheets in prescribed form to the guarantor. Most banks
require parents who go guarantor to take independent legal or financial advice before signing
to reduce the risk that they are being manipulated or pressured by their children. Nothing like
independent advice is required under this Bill for a much more significant decision than
giving a guarantee. Guarantees can be set aside by a court if they were obtained by undue
influence or unconscionable conduct or misrepresentation. A suicide obtained by those means
can’t be set aside. It seems that a decision to request assisted suicide will be subject to less
legal scrutiny and protection than a decision to give a family guarantee.
B. Focus on Decision making capacity ignores soundness of judgment
By focussing mainly on decision making capacity of the person, the Bill ignores the effects of
significant depression and mood disorders on a person’s ability to make sound judgments in
their best interest. We would not think that it is acceptable for a depressed 25 year old to take
a poison to kill themselves just because they had decision making capacity and understood
the effects of taking the poison. We would ask how their judgment was affected by the
depression and how that depression could be addressed. Just because a doctor predicts that
See https://www.alrc.gov.au/publications/elder-abuse-report (Recommendation 14)
https://www.statetrustees.com.au/state-trustees-supports-recommendations-financial-elder-abuse-royalcommission-family-violence/
http://www rcfv.com.au/MediaLibraries/RCFamilyViolence/Reports/Final/RCFV-Summary.pdf pp 33-34
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the person has 12 months to live, should we no longer care about the person’s depression or
soundness of judgment? The Bill should require that the person making the request must not
have impaired judgment due to depression or mood disorders or other psychiatric conditions
and require a separate qualified psychiatric assessment to ensure that is the case.
C. No safeguards at all at the time of ingesting the drugs
There are other issues with the eligibility criteria but the most glaring one is that in the usual
case where the drugs are to be self-administered by the person there are no checks or
safeguards at the time the drugs are taken. No doctor or third party needs to be present. Noone checks at the time the drugs are taken whether the person has decision making capacity
or is seriously depressed or is acting voluntarily and without family or carer pressure or even
whether the person administers the drugs themselves or someone else forces administration.
The above only addresses some of the concerns that we have with the safeguards as laid out
in the Bill. As it currently stands, we maintain that the Bill’s safeguards are not strong enough
to make it compatible with human rights.
Conclusion
In light of the above considerations, we would urge the Committee to find that the Voluntary
Assisted Dying Bill 2017 is incompatible with the human rights set out in the Charter of
Human Rights and Responsibilities, and also that it trespasses unduly upon the rights and
freedoms of Victorians.
Sincerely,
Mark Sneddon
Executive Director, Institute for Civil Society
Adjunct professor of Law Monash University
Dr Sharon Rodrick
Research Analyst, Institute for Civil Society
Senior Lecturer in Law Monash University
Simon Kennedy
Research Analyst, Institute for Civil Society
(Note: Opinions are not offered on behalf of Monash University)
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Parliament House, Spring Street
EAST MELBOURNE VIC 3002
Email: SARC <SARC@parliament.vic.gov.au>
Reference: Submission to SARC on the Voluntary Assisted Dying Bill 2017 / Physician assisted
Suicide, Euthanasia Bill (This Bill)
I thank the Scrutiny of Acts and Regulations Committee and the Members of Parliament
presiding, for the opportunity to make a submission to this fundamental concern of respecting
human life in all of its stages, particularly at the end of our human life. Moreover, specific to the
Terms of Reference of the Committee I will describe how the Voluntary Assisted Dying bill violates
human rights outlined in The Charter of Human Rights and Responsibilities Act 2006 (The Charter).
The conclusion that follows is that this Bill must be rejected.
An overall summary of my submission is: This Bill violates the following sections: Section 7
part (3) Human rights – what they are, Section 9: Right to Life, Section 14 part (2): Freedom of
thought, conscience, religion and belief and Section 21 part (1): Right to liberty and security of
person.
As described in this submission the Government is trampling/destroying the rights of citizens
by This Bill (Nothing in this Charter gives a person, entity or public authority a right to limit (to a
greater extent than is provided for in this Charter) or destroy the human rights of any person. S7(3)).
Whether foreseen or unforeseen, This Bill has not taken into account its affects on individuals and
society at large. Whereupon, the 'right to die' becomes the 'duty to die'. Members of the community
including those in ill-health, the elderly, those with special needs (with disabilities) are made to feel
like they are a burden to society. This is a clear situation of wide-spread coercion ( A person must
not be coerced or restrained in a way that limits his or her freedom to have or adopt a religion or
belief in worship, observance, practice or teaching S14(2) ). It must not be the case where the
needs of those in specific terminal illness situations (the few) should outweigh the needs of many
more members in the community (the many). The Government needs to be reminded that individual
rights are not absolute, because this proposed category of a right (contained in This Bill) has
impacts on society at large. Furthermore, implementing physician assisted suicide will have
widespread affects on the vulnerable in society (e.g. those with mental health challenges) - when
such people are told that the State has officially sanctioned suicide as a way of solving difficult and
challenging life circumstances. This could foresee-ably give rise to an even higher suicide rate, a
tragedy highlighting the complete failure of Government. The Government is trampling on the rights
(S14(2) of The Charter) of a peak medical authority (the AMA) by asserting its policy position over
the time-honoured experience, research, clinical practise of the State’s learned medical
practitioners. The AMA states unequivocally that doctors should not be involved in such
interventions (outlined in This Bill).
There is no safe way to kill someone. Who in Government is held accountable when a
person is wrongfully killed because a human error is made in the implementation of This Bill? (Every
person has the right to life and has the right not to be arbitrarily deprived of life. S9). Human error
occurs in all facets of daily life. A procedure undertaken to intentionally kill someone will, by its very
nature, involve human activity which will also be susceptible to human error. The concept (of a safe
death at human hands) is flawed from its very inception. Unpredictable human error is, by definition,
arbitrary. This Bill which has the real possibility for arbitrary human error resulting in a human
person being arbitrarily deprived of life, violates The Charter.
This Bill is a precedent which will further disadvantage the elderly with respect to their
vulnerability and higher potential for elder abuse. This is extremely problematic with wide-reaching
affects in the community. Recent research and case studies reveal the extent of this societal
problem (see below). The feeling of personal security is a fundamental right in our society. This Bill
significantly undermines this and clearly violates The Charter (Every person has the right to liberty
and security S21(1) ).
Additional specific comments expanding on this summary are as follows:
1/ Julie Morgan who is battling terminal cancer says: “I don't want to feel like I have to go”

Refer attached article (front page, p6 & p7 of The Age 9/12/2016, ). Her doctor, Associate
Professor Natasha Michael says: “if these laws were passed, their very existence would put
pressure on sick Australians to choose death” In other words, the right to die becomes the
duty to die, because of a fundamental change/shift in the way society will view dying. This is
NOT acceptable. It will cause a profound dismantling of our compassionate society.

Julie Morgan I don't
want to feel like I hav

2/ The Australian Medical Association's (Victoria) Position Statement (dated 7/12/16) says:
The AMA believes that doctors should not be involved in interventions that have as their
primary intention the ending of a person's life. (section 3.1). And this position remains
unchanged, described in The Age, 22/7/17 (article 'Victoria lays out a blueprint....' p.4): “The
Victorian branch of the AMA said it still does not want doctors to be involved in procedures
that end life.” Why is the Government totally ignoring the position/advice of the medical
profession? The very same who it says will be responsible for this Bill's implementation. This
is a complete failure of the Government. In the same vain, rulings from other Parliaments
(including their legislative committees) have also been ignored by the Government.
Euthanasia/physician assisted suicide bills have been very recently (2016/2017) rejected in
South Australia and Tasmania and in the UK in 2015 (overwhelmingly so).
3/ No amount of safeguarding is possible. Consider the error prone Adult Parole system in
this State. One error being made in the process (described in this Bill) and a unique human
being's life will be lost forever! The error cannot be undone! Who would be held accountable
for this person's death?
4/ This Bill provides a pathway for increasing the cases of elder abuse, with fatal
consequences. Recent research findings (attached) show how significant this issue is: A
new survey on elder financial abuse, conducted on behalf of State Trustees Victoria, makes
plain the scale of the problem. Among the startling results: 91 per cent of respondents
agreed that it was “easy for people to take advantage of older friends or family and exploit
them for financial gain”. This article also states that the coercion of the elderly is very difficult
to detect.

Elder Abuse article 9
Sept 2017.pdf

Thank you for taking the time to review my submission. Clearly this Bill must be rejected
based on the fact that it violates sections of The Charter.
I further conclude that with respect to relevant legislation (as relates to end of life choices),
what is currently in place forms a fair and reasonable basis (compliant with The Charter) to serve all
Victorians. There is no need for any new laws. And especially no need for any new laws (Bills)
regarding physician assisted suicide or euthanasia that by their very content, will contravene The
Charter.
What is missing or deficient is the necessary allocation of resources to meet the current
needs of palliative care; and for Government to effectively communicate to all Victorians the relevant
health care programs & resources available (for example the details of palliative care; the advance
care plan program, etc) so that citizens can be prepared and can make informed and cogent
decisions regarding their own end of life choices. This is within the power of the Government to
address (such gaps) and achieve. This will truly benefit the health and well-being of all Victorians.
More resources provided for palliative care give dignity to life and respect human life – both tenets
of The Charter. I request a considered response in writing to my submission. Thank you. Please
also confirm receipt of my submission.
Yours sincerely,
Jeremy Orchard (Address supplied)

Submission to the Scrutiny of Acts and Regulations Committee
on the Voluntary Assisted Dying Bill 2017
by Richard Egan, Defend Human Life!

This submission addresses the Committee’s terms of reference:
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as
to whether the Bill directly or indirectly –
(i) trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers;;
(iii) makes rights, freedoms or obligations dependent upon non-reviewable administrative decisions;
[and]
(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities.
RIGHT TO LIFE
The Universal Declaration of Human Rights1 proclaimed by the United Nations General Assembly in
Paris on 10 December 1948, begins with a solemn declaration that:
“ recognition of the inherent dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world,”
It goes on to enumerate among these “equal and inalienable rights” in Article 3 “Everyone has the
right to life”.

Inalienable means “Not subject to being taken away from or given away by the possessor.”
The “right to life”, like the right in Article 4 “No one shall be held in slavery or servitude” is
inalienable, it cannot be given away by the possessor.
In relation to Article 4 this means that no person can agree to become a slave.
In relation to the right to life in Article 3 this means that no person can agree to have their life
intentionally ended.
This prohibits the following practices:
•
•
•

1

Duelling
Any form of fights to the death for sport or betting
Killing for cannibalism by agreement (other as a fetish or even in a survival situation)

http://www.un.org/en/universal-declaration-human-rights/

•
•

Private societies (gangs) in which members agree to be killed if they violate oaths or disobey
the leaders
Suicide by murder in which a person hires someone to kill them (for example to prevent an
insurance claim being voided by a suicide clause)

The common law has never recognised consent as a defence to a crime of murder.
Article 6 (1) of the International Covenant on Civil and Political Rights states that “Every human being
has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived
of his life.”2
The United Nations Human Rights Committee has expressed concern3 about law on the Termination
of Life on Request and Assisted Suicide in the Netherlands:
7.The Committee remains concerned at the extent of euthanasia and assisted suicides in the
State party. Under the law on the Termination of Life on Request and Assisted
Suicide,although a second physician must give an opinion, a physician can terminate a
patient’s life without any independent review by a judge or magistrate to guarantee that this
decision was not the subject of undue influence or misapprehension. (art. 6)
The Committee reiterates its previous recommendations in this regard and urges that this
legislation be reviewed in light of the Covenant’s recognition of the right to life.
Despite the Minister for Health’s claim that “at international law an assisted dying regime can be
compatible with the right to life, provided that there are sufficient safeguards to prevent abuse of
vulnerable people”, this is not an established position in international law.
The Minister obliquely refers to Canada to justify her claim that the Bill is compatible with the right
to life. The Supreme Court of Canada advanced the Kafkaesque notion that a law prohibiting assisted
suicide or murder of the terminally violated their right to life because some of this class of persons
might take their own life sooner in the absence of a regime permitting assisted suicide or euthanasia
than they would if such a regime were available.
This highly speculative and tendentious argument was effectively nullified by a careful study4 on
differential trends in suicide rates in those states of the United States which have legalised assisted
suicide compared to those which have not. The study, which controlled for various socio-economic
factors, unobservable state- and year effects, and state-specific linear trends, found that legalizing
2

https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf

3

HUMAN RIGHTS COMMITTEE Ninety-sixth sessionGeneva, 13-31 July 2009, CONSIDERATION OF
REPORTS SUBMITTED BY STATES PARTIES UNDER ARTICLE 40 OF THE COVENANT, Concluding
observations of the Human Rights Committee: NETHERLANDS CCPR/C/NLD/CO/425 August 2009,
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsrU3mlYi
FHtCrYPBecWJaXYifOhoEt6xE3Gy3bUUART%2bXrCYoEsqSjsYArFCER%2fjzKZBVx2RmEEi5najeaLFu%2
bxgZN1tObZVUOqRRWDDlBQk
4

Jones, David Albert and Paton, David (2015) How does legalization of physician assisted suicide affect rates of
suicide? Southern Medical Journal, 180 (10). pp. 599-604.
http://eprints.nottingham.ac.uk/31805/1/Suicide%20US%20SMJ%20 pre-publication.pdf

assisted suicide was associated with a 6.3% increase in total suicides (i.e. including assisted suicides).
This effect was larger (14.5%) in the over 65s (14.5%, CI = 6.4%, 22.7%).
Introduction of legalised assisted suicide was not associated with a reduction in non-assisted suicide
rates, nor with an increase in the mean age of non-assisted suicide.
The conclusion is that assisted suicide either does not inhibit (nor acts as an alternative to) nonassisted suicide, or that it acts in this way in some individuals but is associated with an increased
inclination to suicide in other individuals.
The latter suggestion would be consistent with the well-known Werther effect of suicide contagion.5
The Bill could then, by promoting official state suicide permits for some Victorians undermine the
fundamental message of suicide prevention for all Victorians, putting vulnerable suicidal people,
including young people at greater risk of acting on suicidal ideation.
Furthermore, Clause 82 of the Bill would remove the protection of Section 463B of the Crimes Act
1958 (Every person is justified in using such force as may reasonably be necessary to prevent the
commission of suicide or of any act which he believes on reasonable grounds would, if committed,
amount to suicide.) from family members, ambulance and emergency care workers and good
Samaritans who try to save the life of a suicidal person. The wording of Clause 82 could be
understood to mean that Section 463B would not apply even if the suicide was by means other than
a voluntary assisted dying substance provided the person committing suicide was “accessing” the
processes of the Act.
So for example, if a person had made a first request under the provisions of the Bill but before being
supplied with the “voluntary assisted dying substance” attempted suicide by slashing his or her
wrists, it could now be an assault to attempt to stop the person bleeding to death.
Additionally, despite claims that the Bill has numerous safeguards these, on close examination prove
illusory.
Just to give one example, there is no requirement at the time a person actually self-administers
“voluntary assisted dying substance” the person be mentally competent to understand the effect of
doing so. There is also no requirement for a witness which makes the offence in clause 84 of the Bill
virtually impossible ever to prove. The Bill in fact creates the opportunity for the perfect murder.
Conclusion on the Right to Life:
The Voluntary Assisted Dying Bill 2017 would make it lawful for medical practitioners to aid the
suicide of certain Victorians and, in some circumstance, to directly kill certain Victorians.
As the right to life is inalienable, the requirement that such acts be preceded by a series of requests
from the person, along with the eligibility criteria and procedural steps, is NOT sufficient to sustain

5

Niederkrotenthaler T, Herberth A, Sonneck G. [The "Werthereffect": legend or reality?].Article in German,
Neuropsychiatrie, 2007;21(4):284-90, cf. Niederkrotenthaler T, Sonneck G, “Assessing the impact of media
guidelines for reporting on suicides in Austria: interrupted time series analysis”, Australian and New Zealand
Journal of Psychiatry. 2007 May;41(5):419-28.

the claim by the Minister that the Bill is compatible with the State’s obligation to ensure that no
person is arbitrarily deprived of the right to life.
The Committee should find that the Bill is incompatible with the right to life
RIGHT TO EQUAL PROTECTION
Article 8 (3) of the Charter of Human Rights and Responsibilities provides that:
Every person is equal before the law and is entitled to the equal protection of the law without
discrimination and has the right to equal and effective protection against discrimination.
The Bill would require two doctors to agree to a person’s request for a prescription for a lethal dose
to be used to end the person’s life. To do so the doctors essentially need to agree that the person
would “be better off dead” or at least that it is reasonable for a person in that position to consider
that he or she would be better off dead.
The reasons given for requesting assisted suicide in Oregon are not primarily to do with pain (only
26.4%) but rather with concerns about loss of autonomy (91.4%), decreasing ability to participate in
activities that made life enjoyable (89.7%), loss of dignity (77%), loss of control of bodily functions,
such as incontinence and vomiting (46.8%) and the physical or emotional burden on family, friends,
or caregivers (42.2%).6
These are all disability issues. The entirely subjective notion of suffering in the Bill would allow
assisted suicide for a similar set of concerns. This set of concerns reflects the day to day realities of
life for many people living with disabilities of various kinds. If we legalise assisted suicide for
incontinence, a loss of ability to engage in one’s favourite hobby, a need to have others take care of
your physical needs, a loss of mobility and so forth what is the take home message for those
Victorians who live with these challenges every day? Are we saying they would also be better off
dead?
The late Stella Young, comedian, writer and disability activist, wrote on the implications of legalising
assisted suicide for people living with disabilities:
As a disabled person, I'm accustomed to conversations about quality of life and dignity. Specifically,
I'm accustomed to assuring people that my life is worth living. I'm short statured, a wheelchair user,
and I frequently have bone fractures. All the visual cues that make me 'the other' are front and
centre. People make all sorts of assumptions about the quality of my life and my levels of
independence. They're almost always wrong.
I've lost count of the number of times I've been told, "I just don't think I could live like you," or "I
wouldn't have the courage in your situation," or, my favourite one to overhear (and I've overheard it
more than once), "You'd just bloody top yourself, wouldn't you?". What we as a society think we
know about what it means to live as a disabled person comes from cultural representations of
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disability seen through a nondisabled lens. And we, as people with disability, rarely get to tell our
own stories. Also, social attitudes towards disabled people come from a medical profession that
takes a deficit view of disability.
This is my major concern with legalising assisted death; that it will give doctors more control over
our lives.
As a disabled person who has had a lot to do with the medical profession, I can tell you that this is
the space in which I've experienced some of the very worst disability prejudice and discrimination.
Doctors might know about our biology, but it doesn't mean they know about our lives.
Media reports on assisted dying feed these misconceptions. ABC News reported this week on the
case of Barbara Harling, a Queensland woman with motor neurone disease who said that she would
consider moving to Tasmania if the Voluntary Assisted Dying Bill had passed. Harling is quoted as
saying: "Well, let's put it this way. I can use my left hand, my right hand is just about useless. If I can't
use my left hand to wipe my bottom, then I can do nothing else for myself. That means someone has
to do everything for me. I couldn't bear to live like that." The thing is, a lot of people do live like that.
I know many, many people who depend on personal assistants for all of their daily living tasks, some
of them requiring 24 hour care. Having to rely on someone else to wipe your bum may not be
something anyone aspires to, but I'm quite sure it's never killed anyone. Perhaps our discomfort
with this kind of thing is why we don't hear the counter view in reports about assisted dying.
Often we hear supporters of euthanasia and assisted suicide talk about wanting to avoid the pain
and suffering that often comes with imminent death. But more often, we hear stories like Barbara
Harling's, which are more about wanting to avoid a loss of autonomy and independence.7
Notwithstanding Clause 9(3) of the Bill, a person with a disability would still be eligible if he or she
has been diagnosed with a terminal condition. The Bill requires the two assessing doctors to assess
the person’s decision making capacity. Similarly the assessing doctors are supposed to determine
that the request is voluntary and not the result of coercion.
Doctors are less likely to identify depression in people with disability, simply by assuming that it is
normal for a person with disability to show signs of depression such as sadness and lack of hope.
Doctors may also easily miss the particular vulnerability of a person living with disability to overt or
subtle coercion from family or caregivers who reinforce a feeling that the person is a burden, “too
much trouble”, “life is too hard” and so forth.
The Bill would make assisted suicide available to people with a prognosis of less than 12 months to
live. However, the prognosis may take account of which treatments are “acceptable to the person”.
On this basis various condition that are not in themselves terminal may be considered as terminal
for the purpose of offering assisted suicide if the person decides to forego an effective, available
treatment for whatever reason. This approach poses a severe risk to people following an initial
acquisition or diagnosis of a condition that may involve a considerable level of disability. Research
overwhelmingly shows that people with new disabilities frequently go through initial despondency
7

Stella Young, “Disability a fate worse than death?”, Ramp Up, 18 Oct 2013,
http://www.abc.net.au/rampup/articles/2013/10/18/3872088 .htm

and suicidal feelings, but later adapt well and find great satisfaction in our lives. However, the
adaptation usually takes considerably longer than the mere ten-day waiting period required by the
Bill between the first and final request.
People with new diagnoses of terminal illness appear to go through similar stages. In that early
period before one learns the truth about how good one’s quality of life can be, it would be all too
easy, if assisted suicide is legal, to make the final choice, one that is irrevocable.
Dr. Richard Radtke, a well-known retired academic oceanographer in Hawaii, provides one such
example. Dr. Radtke has had a very disabling form of muscular sclerosis for over 25 years. In the
period after his diagnosis, doctors often classified him as terminally ill. He experienced severe
depression for two years. Had assisted suicide been legal, he acknowledges that he would have
chosen it and died long ago. Today, still with an extremely limiting disability, he has retired from a
successful academic career, is a happily married father, remains the president of a charitable
foundation, and is grateful for the length and varied experiences of his life. How many such
individuals is our society prepared to sacrifice as the collateral damage from the legalization of
assisted suicide?8
Conclusion on the Right to Equal Protection
Legalising assisted suicide and euthanasia poses a direct threat to the lives of some people with
disabilities who may be assessed as eligible to request it. Doctors are more likely to agree that they
are “better off dead” and to miss signs of depression or coercion.
Legalising assisted suicide for being a burden, incontinence and loss of ability to enjoy activities
trivialises issues faced daily by persons living with disability and demeans their courage in facing the
challenges of life.
The Bill violates the right of persons with disabilities to the equal protection of the law and should be
declared by the Committee to be incompatible with this right.

8

Marilyn Golden, Why assisted suicide must not be legalized, https://dredf.org/publicpolicy/assistedsuicide/why-assisted-suicide-must-not-be-legalized/

