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Terms of Reference - Scrutiny of Bills
The func ons of the Scru ny of Acts and Regula ons Commi ee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to whether the
Bill directly or indirectly –
(i)
trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obliga ons dependent upon insuﬃciently defined administra ve powers;
(iii) makes rights, freedoms or obliga ons dependent upon non-reviewable administra ve decisions;
(iv) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on personal privacy
within the meaning of the InformaƟon Privacy Act 2000;
(v) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on privacy of health
informa on within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legisla ve power;
(vii) insuﬃciently subjects the exercise of legisla ve power to parliamentary scru ny;
(viii) is incompa ble with the human rights set out in the Charter of Human Rights and Responsibili es;
(b)

to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)
as to whether the Bill directly or indirectly repeals, alters or varies sec on 85 of the ConsƟtuƟon Act 1975,
or raises an issue as to the jurisdic on of the Supreme Court;
(ii)
if a Bill repeals, alters or varies sec on 85 of the ConsƟtuƟon Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary sec on 85 of the ConsƟtuƟon Act 1975, but an issue is raised as to the
jurisdic on of the Supreme Court, as to the full implica ons of that issue;
Parliamentary CommiƩees Act 2003, sec on 17
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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (currently one penalty unit equals $140.84)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill

ii
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Courts and Other Justice Legislation Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Robert Clark MLA
Attorney‐General

Purpose
The Bill amends the :


Court Security Act 1980 by providing a new definition of ‘court premises’1 in section 2 of the
Act to enhance safety within and adjacent to court premises and certain offsite locations
(Refer to Charter Report below) [3]
Extract from the Second Reading Speech:
The current definition has caused uncertainty for court officers in some contexts as to
whether the Act applies outside of court buildings. The Bill proposes to clarify the definition
of court premises by specifying that the definition applies to specified areas outside of
court buildings and that it also applies when court proceedings occur at offsite locations,
such as when a trial court jury visits a crime scene.



1

2

Magistrates' Court Act 1989 to:
o

remove offence‐based eligibility restrictions for, and modify the plea process within, the
Assessment and Referral Court List2 (the ARC list) [4 to 7]

o

insert a new section 124AC in the Act to validate the acts and decisions of certain bail
justices who purported to act after their positions had expired. The declaratory
validation is retrospective to 1 August 2013 (see report below) [8]



Supreme Court Act 1986 to require leave of the court to appeal determinations in statutory
demand matters under the Corporations Act in the Supreme Court with the objective of
screening vexatious and unmeritorious claims [9 and 10]



County Court Act 1958, the Australian Crime Commission (State Provisions) Act 2003, the Co‐
operative Schemes (Administrative Actions) Act 2001 and the Corporations (Administrative
Actions) Act 2001 to correct references to the superseded Federal Magistrates Court to the
Federal Circuit Court of Australia [11, 19 to 21]

court premises means—(a) any premises occupied in connection with the operations of a court, including (i) the
precincts and immediate environs of those premises, adjacent car parks, adjacent footpaths and laneways between or
abutting court premises; and (ii) court buildings and the exit and entry points and steps to those buildings; or (b) any
other place, limited to where a court is, for the time being, constituted and performing the functions or exercising the
powers of that court or in connection with court operations, including any area in the immediate vicinity of that
place;”.
The ARC list is a specialist list pilot introduced in 2010 to provide for cases where an accused person has a mental
illness and/or a cognitive impairment.

1
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Births, Deaths and Marriages Registration Act 1996 to align Victorian change of name
processes with national best practice recommendations (also refer to Charter report
below)[12 to 14]
Extract from the Second Reading Speech:
The amendments align Victoria with the national recommendations by ensuring that:


a person born in Victoria must apply for a change of name in Victoria



a person born in Australia but outside of Victoria cannot apply to change their
name in Victoria (they must change their name in the jurisdiction in which their
birth is registered)



a person born overseas may only change their name in a jurisdiction if they have
resided in that jurisdiction for at least 12 consecutive months immediately
preceding the date of application.

The Bill also specifies limited circumstances in which that 12‐month residency
requirement can be waived.


Legal Profession Act 2004 to expand the nomination powers of the Chief Justice and Chief
Judge to the Legal Costs Committee to include the ability to nominate associate and reserve
judges to the Committee [15]



Police Regulation Act 1958 to:



o

correct three references to the out‐dated Police Appeals Board to the Police Registration
and Services Board (the PRS Board)3

o

provide that the President or Deputy President of the Board may exercise functions
contained in section 70 of the Act (preliminary investigations) [16]

Terrorism (Community Protection) Act 2003 to postpone by 12 months the compulsory
statutory review of the Act and tabling in Parliament of the report of the review. [18]
Extract from the Second Reading Speech:
The Bill amends sections 38(1) and 38(2) of the Terrorism (Community Protection) Act
2003, which currently requires the relevant Minister to arrange for a review of the
operation of the act to be conducted and a report tabled in Parliament by 31 December
2013. The Bill extends the date for review and tabling to 31 December 2014.
A review of Australian counter‐terrorism laws was conducted under the auspices of
COAG and was tabled in the Commonwealth Parliament on 14 May 2013. The review
looked at significant aspects of Victoria's Terrorism Act, including the provisions related
to preventative detention orders (part 2A) and provisions related to special police
powers (Part 3A).
These provisions are based on models developed by the Commonwealth in conjunction
with the states and territories and there are consistent legislative schemes addressing
these specific powers across the nation.
The Commonwealth has commenced work to consider the COAG report and its
recommendations and is expected to table a government response in due course.
The government believes that the Victorian statutory review should occur following
consideration of the COAG report and the Commonwealth government's pending
response to that report. Given the delays that have occurred in the Commonwealth
processes, it is necessary to provide additional time for the Victorian review to be

3

2

The PRS Board replaced the Police Appeals Board on 1 July 2013.
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undertaken following completion and publication of the commonwealth government's
response to the COAG report.
The Bill maintains the legislative basis for the Neighbour Justice Centre by repealing the Courts
Legislation (Neighbourhood Justice Centre) Act 2006. The repeal of the Act effectively removes the
legislative sunset provisions in sections 17 to 20 of the Act. [22]
Extract from the explanatory memorandum:
… Only Part 6 of that Act is yet to commence, therefore the primary effect of the repeal is to
avoid the legislative sunsetting of the Neighbourhood Justice Centre provisions. Under
section 15(1) of the Interpretation of Legislation Act 1984 the repeal of the Courts Legislation
(Neighbourhood Justice Centre) Act 2006 does not affect the continuing operation of any
amendment made by it.

Content
Rights or freedoms – Retrospective commencement – Validation of acts and decisions of Bail
Justices after expiry of term of appointment
Division 3 of Part 2 is taken to have come into operation on 1 August 2013. [8]
Extract from the explanatory memorandum:
Prior to amendments passed in 2010, Bail Justices were appointed for an ongoing period.
The Bail Amendment Act 2010 introduced fixed terms of office for bail justices, and provided
for existing bail justices to be transitioned to terms of office which would expire on particular
dates depending on when they were appointed. Due to an administrative oversight during
the transition to the new system, there was at least one Bail Justice who continued to
perform duties after the expiry of the appointment. Prior to 1 August 2013, administrative
processes were undertaken to seek to ensure that no officers were continuing to exercise the
powers of a Bail Justice beyond the expiration of their terms.
Extract from the second reading speech:
The decisions of such bail justices are likely to be valid by virtue of the de facto officer
doctrine,4 but from an abundance of caution and in order to provide certainty, the Bill
provides that those acts and decisions are valid.
It is important to note that the Bill will only validate those past decisions that could be found
to be invalid solely on the grounds that the person's appointment had expired, and not for
any other reason.
The Committee notes the retrospective application of this provision and considers it is appropriate
in all the circumstances.

4

Definition of de facto officer as provided in the Concise Australian Legal Dictionary, Second Edition, Butterworths, ‐
‘De Facto officer In administrative law, a public officer who is not validly appointed but has the reputation of being
the officer he or she purports to be. A purported decision of a tribunal or other administrator may be sustained even
though the tribunal was improperly constituted, on the basis of its being the act of a de facto officer: Ellis v Bourke
(1889) 15 VLR 63.’

3
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Charter report
Court Security Act – Movement – Privacy – Footpaths, laneways and car parks beside court
premises – Identification, search, surrender and removal powers
Summary: The Committee refers to Parliament for its consideration the question of whether or not
clause 3, by permitting court and tribunal officers to require anyone who walks along footpaths,
drives down laneways or uses car parks beside court buildings to identify themselves, submit to a
search, surrender some items or (for security or management reasons) be removed is compatible
with the Charter’s rights to freedom of movement and against unlawful or arbitrary interferences
with privacy
The Committee notes that clause 3, amending existing s. 2 of the Court Security Act 1980, provides
that the definition of ‘court premises’ in that Act includes ‘adjacent car parks, adjacent footpaths and
laneways between or abutting court premises’.5
The Committee observes that the effect of clause 3 is that authorised officers appointed by a court or
tribunal may, subject to any court rules, require anyone who walks along footpaths, drive down
laneways or use car parks beside court or tribunal buildings to:


provide the person’s name and address, his or her reason for being at the footpath, laneway
or car park, and evidence of his or her identity;6



submit to a frisk search or scanning search of the person or the person’s possessions;7



surrender anything the officer believes on reasonable grounds to be an item that is likely to
affect adversely the security, good order or management of the court premises.8

Failure to comply with the identification, search and surrender powers is an offence punishable by
fine.9 The authorised officer may also remove anyone who fails to comply or who the officer believes
on reasonable grounds is likely to affect adversely the security, good order or management of the
court premises.10
The Statement of Compatibility remarks:
Any interference with privacy under the Court Security Act 1980 will be pursuant to powers
conferred by that act, and serve the legitimate and necessary purpose of ensuring that court
premises remain safe areas for the public and that courts can perform their functions free
from harm. As such, the amendments to the Court Security Act 1980 do not amount to an
unlawful or arbitrary interference with privacy.
The Committee observes that the identification and search powers in the Court Security Act 1980 do
not provide any express limits on when or why they may be exercised.
The Committee notes that equivalent laws elsewhere in Australia specify only court car parks,
forecourts, driveways, courtyards, entrances or ‘areas within the external precincts of the building’
as outdoor areas included in the definition of court precincts.11 In some instances, equivalent
Australian laws:

5

6
7
8
9
10
11

4

Some or all of these areas may fall within the existing definition of court premises, which extends to the ‘immediate
environments’ of court premises: Court Security Act 1980, s. 2.
Court Security Act 1980, s. 3(1).
Court Security Act 1980, s. 3(3)(a), (b).
Court Security Act 1980, s. 3(3)(c).
Court Security Act 1980, s. 3(2), (10).
Court Security Act 1980, s. 3(5), (9).
Court Security Act 2013 (Cth), s. 5 (‘court premises’, note (d)); Court Procedures Act 2004 (ACT), s. 40 (‘court
premises’, para (a)); Court Security Act 2005 (NSW), s. 4(1)( ‘court premises’, para (a)); Court Security Act 1998 (NT),
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limit identification powers to people who act or will act in specified ways, e.g. where the
officer reasonably believes that the person is harassing others, potentially violent or
dangerous, ‘significantly disrupting proceedings’ or committing offences.12



limit search powers to screening searches, specified clothing and personal items and/or on
specified circumstances.13



limit surrender powers to items that could be used in a dangerous or threatening way.14



limit removal powers people who act or will act in specified ways, e.g. where the officer
reasonable believes that the person is harassing others, potentially violent or dangerous,
‘significantly disrupting proceedings’ or committing offences.15



limit criminal offence provisions so that they don’t apply to people who elect to leave rather
than comply with an identification, search or surrender request.16

The Committee refers to Parliament for its consideration the question of whether or not clause 3,
by permitting court and tribunal officers to require anyone who walks along footpaths, drives
down laneways or uses car parks beside court buildings to identify themselves, submit to a search,
surrender some items or (for security or management reasons) be removed is compatible with the
Charter’s rights to freedom of movement and against unlawful or arbitrary interferences with
privacy.17
Births, Deaths and Marriages Registration Act 1996 – Marital status discrimination – Twelve‐
month residency requirement for changes of name – Waiver for legally married people and their
children
Summary: The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clauses 12 and 13’s provision for the Registrar to waive a residency requirement for
change of name if the applicant or applicants have ‘legally married’ with the Charter’s rights against
discrimination on the basis of marital status.
The Committee notes that clauses 12 and 13, amending existing ss. 25 and 26 of the Births, Deaths
and Marriages Registration Act 1996, allow change of name applications to be made by or on behalf
of people whose births are not registered in Australia only if they have been ‘ordinarily resident in
Victoria for at least 12 months’. However, the Registrar may waive this requirement either to protect
the applicant or a child or:

12

13

14

15

16

17

s. 4 (‘court premises’, para (a)); State Buildings Protective Security Act 1983 (Qld), s. 3 (‘precincts’), also specifying (in
the absence of defining regulations) that ‘premises’ extend ‘up to the alignment of any public vehicular or pedestrian
way adjacent to the building but including any wall or fence along the alignment’; Court Security and Custodial
Services Act 1999 (WA), s. 3 (‘court premises’, para (d)). The remaining statutes do not define ‘premises’ or ‘precincts’:
Sheriff’s Act 1978 (SA), s. 4; Admission to Courts Act 1916 (Tas), s. 1A.
Court Security Act 2013 (Cth), s. 15(1); Court Procedures Act 2004 (ACT), s. 44(1); Court Security Act 2005 (NSW), s.
13(1); Court Security and Custodial Services Act 1999 (WA), Schedule 1, cl. 2(1).
Court Procedures Act 2004 (ACT), s. 45; Court Security Act 2005 (NSW), s. 10(1)(a),(b); Court Security Act 1998 (NT), s.
8(2); State Buildings Protective Security Act 1983 (Qld), ss. 21‐21C.
Court Security Act 2013 (Cth), s. 16 (see s. 5, ‘dangerous item’); Court Procedures Act 2004 (ACT), ss. 46, 47; Court
Security Act 1998 (NT), ss. 10, 12; State Buildings Protective Security Act 1983 (Qld), s. 21A(2)(g)(ii) (see s. 3,
‘proscribed matter’); Admission to Court (Supreme Court) Regulations 2006 (Tas), reg. 7 (see reg. 3, ‘prohibited
thing’).
Court Security Act 2013 (Cth), s. 21; Court Procedures Act 2004 (ACT), s. 48(1); Court Security Act 2005 (NSW), s. 14(1);
Court Security Act 1998 (NT), s. 13(1); State Buildings Protective Security Act 1983 (Qld), s. 21D; Sheriff’s Act 1978 (SA),
s. 9(e)(b)(i); Court Security and Custodial Services Act 1999 (WA), Schedule 1, cl. 3(2).
Court Security Act 2013 (Cth), s. 15(2)(b)(ii); Court Procedures Act 2004 (ACT), s. 45(3); State Buildings Protective
Security Act 1983 (Qld), ss. 21D, 21G; Sheriff’s Act 1978 (SA), ss. 9E(h)(ii), 9F(5).
Charter s. 12 provides that ‘everyone lawfully within Victoria has the right to move freely within Victoria’. Charter s.
13(a) provides that ‘[a] person has the right… not to have his or her privacy… unlawfully or arbitrarily interfered with’.

5
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for a change of an adult’s name, if ‘the applicant has legally married and wishes to change to
the applicant’s married name’18



for a change of a child’s name, if ‘the applicants have legally married and wish the child to
change to the married name of both applicants’.19

The Statement of Compatibility remarks:
The amendments are designed to prevent fraud and the abuse of change of name processes.
As such, the amendments do not amount to an unlawful or arbitrary interference with
privacy.
However, the Committee observes that the provision for a non‐protective waiver of the residency
requirement only for an applicant or applicants who have ‘legally married’ may engage the Charter’s
equality rights with respect to discrimination on the basis of ‘marital status’.20 The Statement of
Compatibility does not discuss the waiver requirement or the Charter’s equality rights.
The Committee notes that in NSW, where a three‐year residency requirement applies, the Registrar
has an additional power to waive the residency requirement if ‘the Registrar is satisfied that the
reason for the proposed change of name warrants the registration of the change of name’.21 The
Committee also notes that federal law provides for a waiver for the fee for a replacement passport
by a person whose name has changed because:22
(A) the person has married or divorced;
(B) the person has entered or ceased to be in a registered relationship;
(C) the person has entered or ceased to be in a de facto relationship;
(D) the person’s spouse, partner in a registered relationship or partner in a de facto
relationship has died;
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clauses 12 and 13’s provision for the Registrar to waive a residency requirement
for change of name if the applicant or applicants have ‘legally married’ with the Charter’s rights
against discrimination on the basis of marital status. Pending the Attorney‐General’s response, the
Committee draws attention to clauses 12 and 13.
The Committee makes no further comment

18
19
20

21
22

6

Clause 12, providing for a new section 25(1A)(b) of the Births, Deaths and Marriages Registration Act 1996.
Clause 13, providing for a new section 26(1A)(b) of the Births, Deaths and Marriages Registration Act 1996.
Charter s. 8(2) provides: ‘Every person has the right to enjoy his or her human rights without discrimination’. Charter
s. 3 defines ‘discrimination’ to mean ‘discrimination (within the meaning of the Equal Opportunity Act 2010) on the
basis of an attribute set out in section 6 of that Act’. Sections 6(h) and (q) of that Act list ‘marital status’ and ‘personal
association (whether as a relative or otherwise) with a person who is identified by reference to any of the above
attributes’ as attributes.
Births, Deaths and Marriages Registration Act 1995 (NSW), s. 29C(2).
Australian Passports Determination 2005 (Cth), s. 8.2(b)(i). The Explanatory Statement for the Australian Passports
Amendment Determination 2013 (No. 1), which substituted this provision for one one limited to change of name
following marriage, divorce or the death of a spouse, remarked: ‘The inclusion of registered relationships and de facto
relationships in this provision is in line with Commonwealth legislation designed to prevent discrimination against
same‐sex couples and their children.’
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Crimes Amendment (Investigation Powers) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

16 October 2013
17 October 2013
Legislative Assembly
Hon Robert Clark MLA
Attorney‐General

Purpose
The Bill amends the Crimes Act 1958 to:


clarify destruction requirements relating to DNA samples, profiles and related information [3]



expand the range of offences for which forensic procedures may be conducted to collect
DNA samples from suspects and offenders to include any indictable offence rather than, as
currently for specified offences. [3, 923, 10, 18]



clarify that the provisions regulating the questioning of a suspect detained for another
offence are intended to have extraterritorial operation [4 and 8]



provide that investigators may question an adult suspect held in a prison or police jail for
another offence if the suspect gives informed consent to the questioning. [4]



provide for indefinite retention of DNA samples and associated information where a suspect
is convicted, or where a person is found not guilty because of mental impairment without the
need for a court order (except in the case of children) (refer to Charter report below) [11, 12]



regulate the use of DNA samples given voluntarily by police and personnel of the Victorian
Institute of Forensic Medicine for elimination purposes [15]

The Bill makes consequential amendments to the Corrections Act 1986 in relation to questioning
suspects already held for another matter, and the Police Regulation Act 1958 in relation to voluntary
DNA samples provided for elimination purposes. [19, 20]
Extracts from the Second Reading Speech:
Expansion of police powers to collect DNA samples
… clauses 3, 9 and 10 of this Bill expand the range of offences for which a DNA sample may
be taken from a suspect or offender to include all indictable offences. However, it does not
mean that a sample will be sought in relation to all indictable offences. Rather, the police will
determine whether a sample should be sought in any particular case.
Destruction regime
… Clause 3 of the Bill inserts a new definition of 'destruction' …. Under the new definition,
the Act will require the physical destruction of the DNA sample itself, the removal of the DNA
profile derived from the sample from any DNA database on which matching occurs, and the
destruction of any DNA sample in any form whereby it can readily be recombined with the
name of the person who supplied the sample, unless the DNA sample is held on an electronic
system used for forensic analysis by VPFSC24.
Retention of a suspect's DNA sample
23

24

Extract from the explanatory memorandum – ‘As the definition of forensic sample offence has been amended several
times since 1997, this amendment provides that the relevant meaning of forensic sample offence is the one that was
in force at the time in question, for example, when the person was found guilty in court. This avoids any retroactive
operation following the expansion of the definition of forensic sample offence.’
Victoria Police Forensic Services Department.
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Police must apply for a court order to retain such samples. … This court process adds an
unnecessary step to the retention of suspect samples. To streamline the retention process,
clauses 11 and 12 of the Bill provide for the automatic retention of these samples and related
information where a person is convicted or found not guilty because of mental impairment.
… This approach is consistent with that of other Australian jurisdictions.
The amendments providing for automatic retention of suspect samples will not apply to
children. The existing process requiring a court order for retention will continue to apply in
those cases.
Elimination samples
… Clause 1425 of this Bill regulates the existing voluntary system. It provides that a member of
police, an employee of the Victorian Institute of Forensic Medicine and relevant visitors may
voluntarily provide a DNA sample for the purpose of elimination. This Bill prohibits these
voluntary DNA samples from being used under any act or process and restricts their use to
elimination from a crime scene.
The Bill also regulates the storage, use and destruction of elimination samples to further
protect against inappropriate use and retention. In particular, a volunteer may request that
their DNA profile be destroyed at any time.
The Bill makes it an offence for a person to knowingly use or disseminate the sample
provided under these provisions and any information derived from it, including a DNA profile.
It will also be an offence to fail to destroy, or to use or disseminate information derived from
a voluntary sample that is required to be destroyed.
This new scheme assures volunteers that their personal DNA information will be dealt with
appropriately and destroyed in a timely manner.
Questioning of suspects held for another offence
… Currently, investigators need to apply for a court order to question a suspect about
another offence, regardless of whether the suspect is willing to consent to the questioning.
The time it takes to obtain an order can lead to unnecessary delays in investigations.
Clauses 4 to 8 of the Bill will allow investigators to question an adult suspect held in a prison
or police jail for another offence if the suspect gives informed consent to the questioning. If a
suspect does not consent, or is a child or is unable to consent due to mental impairment,
then the police must follow the existing process to seek a court order to authorise
questioning. This requirement recognises the vulnerability of these suspects.
The Bill also makes clear that the provisions regulating the questioning of a suspect detained
for another offence are intended to have extraterritorial operation. ... It allows investigating
officials from other Australian jurisdictions to question a suspect detained in Victoria for
another offence either by consent or pursuant to a court order. Investigating officials from
other Australian jurisdictions can apply for a questioning order or a Victorian investigating
official may apply on their behalf.

Charter report
Privacy – Permanent inclusion of DNA profile on database – No court order required for adult
offenders who were DNA‐sampled during their investigation
Summary: The Committee refers to Parliament for its consideration the question of whether or not
clause 11, by removing the requirement for a court order for the mandatory permanent inclusion of
an eligible offender’s DNA profile on a DNA database in the case of adult offenders who consented to
25

8

The reference to clause 14 should be a reference to clause 15 of the Bill.
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being or were ordered to be DNA‐sampled while they were under an investigation, is compatible
with the Charter’s right against arbitrary interferences in privacy.
The Committee notes that clause 11, amending existing s. 464ZFB(1), provides that if a forensic
sample has been taken from an adult suspected of an indictable offence and that person is found
guilty (or not guilty because of mental impairment) of that offence (or another indictable offence
either arising from the same circumstances or where the sample would have had probative value),
‘the sample taken and any related material and information may be retained indefinitely’.
The Committee observes that the effect of clause 11 is to subject only one category of Victorian
eligible offenders – adults who were DNA‐sampled for investigative purposes – to automatic,
mandatory and permanent inclusion of their DNA profile on a DNA database, while continuing to
require a discretionary court order to impose that outcome on all other eligible offenders. The
Committee considers that clause 11 may engage the Charter right of eligible adult offenders who
were sampled during their investigation against arbitrary interferences in their privacy.26
The Statement of Compatibility remarks:
A person’s privacy is affected when Victoria Police gains access to, or is entitled to retain,
that person’s genetic information…
Separate to the power to take a DNA sample from a suspect, Victoria Police’s ability to take
DNA from a person convicted of an offence will continue to require a court order. All samples
must be taken in accordance with the procedures stipulated in section 464Z.
Clause 11 of the Bill amends the default position in relation to the retention of forensic
samples (and any related material and information) taken from adult suspects who are
subsequently convicted of a relevant offence, or found not guilty of such an offence because
of mental impairment. Victoria Police was previously required to apply for a court order to
retain that material. Courts regularly grant such applications. To recognise this fact and
reduce the administrative burden on police and the courts, the bill provides for the
automatic retention of these samples and related information. This approach is consistent
with that of other Australian jurisdictions.
However, the Committee observes that such applications are not always granted in the case of minor
offences. For example, in a case where a defendant charged with rape and kidnapping was ultimately
only convicted of the offence of recklessly causing non‐serious injury (occasioned by slapping a
person’s face), the County Court of Victoria refused to order the retention of the DNA sample taken
with his consent to investigate the rape, on the basis that that offending for which he was convicted
was relatively minor and he had no history of offending that would be detected by forensic
identification.27 The Committee also observes that, while all other Australian jurisdictions provide for
the automatic, mandatory and permanent inclusion of an eligible offender’s DNA profile on a
database if he or she was sampled for investigative purposes, none retain Victoria’s general
requirement for a discretionary court order for the similar inclusion of the DNA profile of other
eligible offenders.28

26

27
28

Charter s. 13(a). Compare S & Marper v United Kingdom [2008] ECHR 1581, [123] holding that another form of
differential treatment in DNA database retention rules (distinguishing between volunteers and un‐convicted suspects)
was incompatible with the right to privacy under the European Convention for the Protection of Human Rights and
Fundamental Freedoms.
R v Long [2008] VCC 595, [12]‐[16].
Crimes Act 1914 (Cth), ss. 23YD & 23XWK; Crimes (Forensic Procedures) Act 2000 (ACT), ss. 92(2)(b) & 73; Crimes
(Forensic Procedures) Act 2000 (NSW), ss. 88 & 70; Police Administration Act 1978 (NT), s. 147C; Police Powers and
Responsibilities Act 2000 (Qld), s. 490; Criminal Law (Forensic Procedures) Act 2007 (SA), s. 20; Forensic Procedures Act
2000 (Tas), ss. 51 & 25; Criminal Investigation (Identifying People) Act 2006 (WA), s. 67. In the Northern Territory,
Queensland, South Australia and Western Australia, post‐conviction sampling powers are unimportant, because DNA
samples can be automatically taken during the investigation (variously on suspicion, arrest and charge.) By contrast, in
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The Committee notes that clause 17, inserting a new section 620, provides that clause 11’s
amendments apply ‘irrespective of when the offence’ for which the person was found guilty was
convicted. The Committee observes that the effect of clause 17 is that the new automatic permanent
inclusion rule will apply to people who were DNA‐sampled at a time when their DNA could only have
been retained for 12 months without a court order. This includes people who consented to providing
their DNA profile only after being informed of the (then) provisions governing the retention of DNA
profiles under the Crimes Act 1958.29
The Committee refers to Parliament for its consideration the question of whether or not clause 11,
by providing for the permanent, mandatory inclusion of an eligible offender’s DNA profile upon
conviction only in the case of adult offenders who consented or were ordered to be DNA‐sampled
for investigative purposes (including offenders who consented under the previous rules that would
require a court order for such inclusion), is compatible with those offenders’ Charter right against
arbitrary interferences in privacy.30
The Committee makes no further comment

29

30

10

Victoria, suspects may only be DNA‐sampled during an investigation if a relevant crime scene sample has been
obtained, the procedure will confirm or disprove the offender’s involvement in the offence and the sampling is
justified in all the circumstances: Crimes Act 1958, s. 464T(3)(c),
Crimes Act 1958, s. 464S(1)(ee) requires that a suspect be told ‘that information obtained from analysis of forensic
material obtained by the procedure will be placed on a DNA database and may be used for the purpose of a criminal
investigation or any other purpose for which the DNA database may be used under this Subdivision’.
Charter s. 13(a) provides that ‘[a] person has the right… not to have his or her privacy… unlawfully or arbitrarily
interfered with’.
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Drugs, Poisons and Controlled Substances Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Kim Wells MLA
Minister for Police and Emergency Services

Purpose
The Bill amends the Drugs, Poisons and Controlled Substances Act 1981 (‘the Act’) to:


extend the meaning of drug of dependence to include analogues (structural modifications or
derivatives) of certain drugs.
Note: The Bill inserts a definition for ‘analogue’ [3]



allow Victoria Police to provide drug‐related exhibits and samples to authorised external
laboratories in Victoria (declared testing facilities) or other equivalent State and Territory
scientific testing and analysis laboratories [4 to 8]



enable cannabis water pipes, bong components and bong kits to be forfeited to the Crown
and destroyed by Victoria Police where an infringement notice has been issued to a person
for displaying, selling or commercially supplying the seized item [9 to 12]



include 30 synthetic substances as drugs of dependence in Schedule 11 of the Act. [Part 5]

Charter report
The Drugs, Poisons and Controlled Substances Amendment Bill 2013 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Emergency Management Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Kim Wells MLA
Minister for Police and Emergency Services

Purpose
The Bill is for a principal Act to establish new governance arrangements for emergency management
in Victoria.
The Bill:


establishes the State Crisis and Resilience Council to act as the peak crisis and emergency
management body in Victoria responsible for providing advice to the Minister in relation to
emergency management, strategy and implantation of policy. The Council is to develop a
rolling three‐year Strategic Action Plan for the Minister. The Council is the successor of the
Victorian Emergency Management Council. [6 to 13]



establishes Emergency Management Victoria as a new statutory body with a coordinating,
implementing and policy advisory focus [14 to 23]



establishes the office of the Emergency Management Commissioner as (EMC) the successor
to the Fire Services Commissioner. The EMC will have a broader focus than emergencies
involving fire hazards alone. [24 to 52]



make provision for a State Emergency Response Plan and a State Emergency Recovery Plan.
[53 to 60]



establishes the office of Inspector‐General for Emergency Management as the successor of
the current Emergency Services Commissioner. The Inspector‐General will monitor
emergency management and the implementation of the State Action Plan, conduct reviews
in respect to emergency management arrangements in Victoria and provide advice to the
Minister. [61 to 74]



repeals the Fire Services Commissioner Act 2010. [77]



makes consequent amendments to other emergency management legislation and certain
other Acts. [78 to 104].

Charter report
The Emergency Management Bill 2013 is compatible with the rights set out in the Charter of Human
Rights and Responsibilities.
The Committee makes no further comment
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Energy Legislation Amendment (General) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Louise Asher MLA on behalf of Hon N Kotsiras MLA
Minister for Energy and Resources

Purpose
The Bill amends the:
Electricity Industry Act 2000 to:


introduce specific powers to exempt a person from the requirement to hold a licence for the
generation, supply, sale, distribution or transmission of electricity in Victoria, in addition to
the existing powers available under section 17 (exemptions) of the Act. The amendments
provide for an Order in Council to incorporate documents, and include terms, conditions and
limitations that are the same as some or all of the conditions that apply to a licence that the
person is not required to hold under the exemption.



simplify the publication requirements in respect of licensee standing offers and relevant
published offers, to avoid unnecessary duplication of regulatory obligations for electricity
retailers



amend the requirements in respect of the submission, review, variation and approval of
financial hardship policies.

Gas Industry Act 2001 to:


introduce specific powers to exempt a person from the requirement to hold a licence for the
distribution or retail sale of gas in Victoria, in addition to the existing powers available under
section 24 (exemptions) of the Act. The amendments provide for an Order in Council to
incorporate documents, and include terms, conditions and limitations that are the same as
some or all of the conditions that apply to a licence that the person is not required to hold
under the exemption.



amend the requirements in respect of the submission, review, variation and approval of
financial hardship policies.

Charter report
The Energy Legislation Amendment (General) Bill 2013 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Residential Tenancies Amendment (Housing Standards) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Private Member’s Bill

16 October 2013
16 October 2013
Legislative Council
Mr Greg Barber MLC

Purpose
The Bill amends the Residential Tenancies Act 1997 (‘the Act’) to enable the prescribing of minimum
housing standards by regulations. The Bill also provides for resolution of disputes between tenants
and landlords arising from a failure to comply with these minimum standards.
Extract from the Second Reading Speech:
This Bill extends a level of protection to renters for the biggest purchase they make each
month – their rent – by providing for a set of basic standards that all private rental dwellings
must meet.
The Housing Minister will set the standards by regulation, which means they may be
upgraded as new housing and energy efficiency policies are implemented.
Clause 10 of the Bill introduces a new section 511(1)(d) into the Residential Tenancies Act,
which guides the Minister on what those standards will include. They divide into two basic
categories – health issues and energy efficiency issues.

Content
The Bill proposes to repeal section 263 of the Act which allows a landlord to give a tenant notice to
vacate without giving a cause for the giving of the notice. The landlord must give the tenant not less
than 120 days notice to vacate after the date on which the notice is given. [8]

Charter report
The Residential Tenancies Amendment (Housing Standards) Bill 2013 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Road Legislation Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Terry Mulder MLA
Minister for Roads

Purpose
The Bill amends the Road Safety Act 1986 (‘the Act’) to:


repeal and replace the provisions of the Act relating to the demerit point scheme in order to
restructure those provisions in a form that is more readable and provide for procedures for
dealing with multiple sanctions arising from the rapid accumulation of demerit points



extend the application of the demerit point scheme to drivers who do not hold a Victorian
driver licence or learner permit.
Extract from the Second Reading Speech:
The Bill will extend the demerit point scheme to overseas and unlicensed drivers.
Currently, these drivers may incur demerit points but no matter how many points they
may have, they will not face any sanction resulting from the accumulation of demerit
points until they obtain a Victorian driver licence or learner permit. At that point they
may face licence suspension due to the number of points they have incurred over the
years.
The Bill will ensure that once overseas or unlicensed drivers incur specified numbers of
demerit points VicRoads can issue them with a notice that disqualifies them from driving
on Victoria's roads and from obtaining a Victorian licence or permit. Unlicensed drivers
will also face this sanction along with any penalty imposed for driving without a licence.



enable VicRoads to require interstate and overseas drivers to take a fitness test and deny
such drivers the right to drive within Victoria if they refuse to take the test



make it an offence to produce an interstate or overseas drivers licence where the person has
a Victorian licence, in circumstances where police or authorised officers ask the person to
produce the document that authorises them to drive in Victoria



amend the Act to ensure that registration number rights are not lost due to the expiry of the
vehicle’s registration



transfer the newly increased fee for a driver licence from the Road Safety (Drivers)
Regulations 2009 into the Act



make other amendments to the Act relating to licensing, registration and other matters

The Bill also makes miscellaneous amendments to the Heavy Vehicle National Law Application Act
2013.

Content
Delayed commencement
The Bill provides that Part 1 (purpose and commencement provisions) and section 33 (department
name inserted) will come into operation on the day after the day on which the Act receives Royal
15
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Assent. The remaining provisions will come into operation on proclamation but not later than by
1 July 2015. The explanatory memorandum provides that ‘The date of 1 July 2015 has been chosen in
order to allow adequate time for VicRoads to make necessary systems changes to implement a
number of the proposals in the Bill’. [2]

Charter report
The Road Legislation Amendment Bill 2013 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities.
The Committee makes no further comment
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State Taxation and Financial Legislation Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Michael O’Brien MLA
Treasurer

Purpose
The Bill amends the:


Commonwealth Places (Mirror Taxes Administration) Act 1999 (the ‘Mirror Taxes
Administration Act’) to provide for the generic modification of taxation Acts for the purposes
of the mirror taxes scheme. (Refer to content below) [3]
Extract from the Second Reading Speech:
Mirror tax arrangements were introduced in 1998 to overcome constitutional obstacles
to the application of state taxes to Commonwealth places. Under these arrangements
the Commonwealth passed laws to turn certain state tax laws into Commonwealth law,
allowing the Victorian government to subject Commonwealth places to the same tax
treatment as the rest of the State. At the same time the Victorian government passed
the Mirror Taxes Administration Act, to provide for the administration and collection of
mirror tax revenue.
Currently, customised amendments are required to state taxing laws to ensure that
taxpayers operating in both Commonwealth places and elsewhere in the state are
required to comply with only one set of taxation obligations and pay one amount of tax.
This has administrative costs for the Victorian government, as ongoing legislative
amendments are required, and increases red tape for business by adding unnecessary
volume and complexity to the tax law. This Bill seeks to simplify the operation of the
mirror taxes regime by amending the Mirror Taxes Administration Act to allow
modifications to be read into the relevant state tax laws. This will provide a more
sustainable foundation for the administration of mirror taxes and will reduce costs for
business by making the tax system less complex.



Duties Act 2000 to make provision for dutiable transactions effected electronically by means
of an Electronic Lodgment Network, an online facility for the electronic conveyance of land
that is scheduled for release in Victoria in 2014. [4 to 10]
Note: The Network will enable the preparation of electronic land transfer instruments,
the financial settlement of conveyances of land and the lodgment of the electronic
transfer instruments with the Registrar of Titles Victoria for land registration purposes.
It is released under a national framework adopted by Victoria under the Electronic
Conveyancing (Adoption of National Law) Act 2013.



Financial Management Act 1994 to enable the Governor‐in‐Council to make orders in respect
to goods and services procurement provisions of the Victorian Government Purchasing Board
(VGPB). The amendments will ensure that specific entities that are not departments or
administrative offices and not currently subject to the procurement provisions of the VGPB
can be required to comply with those provisions particularly where the procurement is
complex and of high strategic value to the State [11 to 13]



Land Tax Act 2005 to:
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o

extend the principal place of residence exemption to land owned by the trustee of a
special disability trust that is used as the primary residence of the principal beneficiary
of the special disability trust

o

remove the six year time limit on the principal place of residence exemption of a person
who has moved into a hospital, residential care facility, or to live with a carer. [14 to 16]



Taxation Administration Act 1997 to authorise disclosures of information made in connection
with the provision or use of an Electronic Lodgment Network.



Unclaimed Money Act 2008 to:
o

extend the definition of ‘proper officer’ to provide the Senior Master of the Supreme
Court with the power, currently only provided to the Prothonotary of the Supreme
Court, to transfer unclaimed amounts from Funds in Court to the Consolidated
Fund. [18]

o

clarify that the total amount of principal and interest needs to be $20 or more to be
lodged as unclaimed money. [19]

o

make further provision for the powers of the Registrar of Unclaimed Money and the
Deputy Registrar of Unclaimed Money. [20 to 25]

o

authorise the disclosure of information obtained by the Registrar of Unclaimed Money
under the Unclaimed Money Act 2008 to the Australian Securities and Investments
Commission, the Legal Services Board and the Legal Services Commissioner. [26]

Content
Retrospective commencement – Part 2 of the Bill concerning the Commonwealth Places (Mirror
Taxes Administration) Act 1999 – 30 January 2001
The Bill provides that Part 2 is taken to have come into operation on 30 January 2001.
The explanatory memorandum provides:
Part 2 of the Bill, which amends the Commonwealth Places (Mirror Taxes Administration) Act
1999, is taken to have come into operation on 30 January 2001. This is the date the original,
specific modifications to state taxing laws commenced for the purposes of the mirror taxes
scheme, with those modifications taken to apply on and from 6 October 1997. As such, the
scheme can be considered to be comprehensive from 6 October 1997 to 30 January 2001.
Commencing these amendments, which introduce a scheme whereby necessary
modifications are read in rather than specifically made, on 30 January 2001 will ensure the
comprehensive nature of the mirror taxes scheme from 30 January 2001 onwards.
The Committee refers to its report on the Commonwealth Places (Mirror Taxes Administration) Bill
tabled in Alert Digest No. 5 of 1999. That report is reproduced as Appendix No. 4 to this Alert
Digest.
The Committee accepts that the retrospective application of these provisions is appropriate in the
circumstances.

Charter report
The State Taxation and Financial Legislation Amendment Bill 2013 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Transport Accident Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Michael O’Brien MLA
Assistant Treasurer

Purpose
The Bill amends the Transport Accident Act 1986 (‘the Act’) to:


address an anomaly for dependent children who were under the age of 18 at the time of the
transport accident to make a claim at any time before attaining the age of 21 where no
dependency claim has been made on their behalf. [4]



extend reimbursement of reasonable travel costs to persons attending a Registered Training
Organisation, TAFE institution or university who were studying before their transport
accident and who are unable to travel by their pre‐accident means of transport, because of
their injuries. [6]



repeal Part 2A of the Act, which dealt with the TAC's obligations in relation to the winding up
the Farrow Group of Building Societies (Pyramid Building Society) and associated entities. [8]



provide that the TAC is not liable to pay compensation other than medical and like services to
the driver of a motor vehicle who is convicted of an offence in another State or Territory that
is declared by Order in Council to be a corresponding law, which is intended to be a law that
is equivalent to culpable driving causing death or dangerous driving causing death under the
Crimes Act 1958. [10]



clarify the interpretation of the Act in a number of respects as outlined in the Second
Reading Speech. [7, 11, 12]



enable introduction of guidelines regarding the use and application of the A.M.A Guides for
the assessment of the degree of permanent impairment of a person injured as a result of a
transport accident [14]



provide that occupational therapy can be funded under the Act as a medical service and not,
as currently is the case as a rehabilitation service. [5, 16]



increase the amount of family counselling available for the families of people who die or are
severely injured in a transport accident. [17]



provide a more flexible approach for assisting bereaved families by expanding a broader
range of eligible funeral expenses in the event of a death arising from a transport
accident. [18]



extend the period available to receive assistance with travel to work from 12 to 24
weeks. [19]



increase travel or accommodation expenses for members of the immediate family visiting an
injured person in hospital. [20]



provide that the TAC is only liable to pay the reasonable costs of a certificate, or a report
obtained for medico‐legal purposes, if it is provided jointly to the TAC and the person who is
injured. [21]



provide that the amount fixed for a contribution to be paid by a TAC claimant towards their
daily living cost of supported accommodation may be indexed each financial year. [22]
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increase the funding cap for client self‐purchases of aids, appliances and apparatus. [23]



provide that a person who makes a claim for compensation must, as soon as practicable, sign
an authority to release relevant medical or other information to the TAC for the purpose of
processing, assessing or otherwise managing the person's claim. [24]



provide that the TAC is able to discontinue or reduce a person's entitlement to loss of
earning capacity benefits if it reasonably believes that the person has not accepted a
reasonable offer of suitable employment or a reasonable offer of rehabilitation or vocational
rehabilitation services. [25]



clarify that the injury or death of a person through suicide, an intention to commit suicide or
predominately through their own negligence does not give rise to an action by another
person for damages in respect of mental injury (including nervous shock) where the other
person was not directly involved in or witnessed the transport accident. [26]



set out and clarify the clinical criteria of what constitutes a severe long term mental or severe
long‐term behavioural disturbance or disorder for the purposes of the serious injury
provisions in Part 6 of the Act. [27]



increase the time limit to commence criminal proceedings from 2 years to 3 years after the
alleged offence has occurred in certain cases. [28]

Content
Deemed commencement of provision on day of Second Reading Speech
Other than as specified the provisions in the Bill commence on the day after Royal Assent. The
provision in clause 27 (proposed new section 93(17A)) is deemed to have commenced on
16 October 2013.
This provision contains an amendment to section 93 of the Act to incorporate clinical criteria to be
applied when assessing whether a person has a severe long‐term mental or severe long‐term
behavioural disturbance or disorder. [2 and 27]
Extract from the Explanatory Memorandum:
This clause will come into operation on 16 October 2013 and apply to an application for a
serious injury certificate under section 93(4)(c)(ii) and an application to the Court for leave
under section 93(4) made after that date. The provision is given effect in respect of all
applications made after that date to ensure that the new criteria are given immediate effect
and to ensure there is no incentive to lodge applications for a serious injury certificate
prematurely to avoid the application of the revised test. This will ensure there is no
significant increase in lodgements and will avoid the risks associated with increasing liability
associated with increasing lodgements prior to introduction of the revised clinical framework
for the assessment of mental injuries.
The Committee considers that the retrospective commencement of a provision to the date of the
Second Reading Speech is acceptable.

Charter report
The Transport Accident Amendment Bill 2013 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities.
The Committee makes no further comment
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Transport Accident Further Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Michael O’Brien MLA
Assistant Treasurer

Purpose
The Bill amends the Transport Accident Act 1986 (‘the Act’) to introduce a provision to enable a fixed
cost order to be made in respect of claims made under section 93 of the Act (damages in respect of
death or serious injury) similar to the fixed costs order provisions existing in the Victorian WorkCover
Authority compensation scheme.
The Bill inserts a new section 93B to provide that costs cannot be recovered except under a legal
costs order. [5 and 6]

Repeal, alteration or variation of section 8531 of the Constitution Act 1975
(unlimited jurisdiction of the Supreme Court)32
The Bill declares that it is the intention of section 93B(5) as inserted by clause 5 of the Bill to alter or
vary section 85 of the Constitution Act 1975. [6]
Section 85 statement from the Second Reading Speech:
Clause 5 inserts a new section 93B in the Act, which will allow for the making of a legal costs
order in respect of any claim, application or proceeding under section 93 of the Act.
The effect of issuing a legal cost order under this clause will be to limit the court's (including
the Supreme Court) usual jurisdiction with regard to costs. As a result it is the intention of
this clause to alter or vary section 85 of the Constitution Act 1975.
The Committee has reviewed the declaratory provisions in clause 6 of the Bill, the substantive
provisions in clause 5, the explanatory memorandum and the section 85 statement of the member
introducing the Bill in the Second Reading Speech.
The Committee is satisfied that the limitation provisions are in all the circumstances appropriate
and desirable.

Charter report
The Transport Accident Further Amendment Bill 2013 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment

31

32

Section 85 provides that the Supreme Court is created the superior court of Victoria with unlimited jurisdiction and
further provides that where a provision of an Act seeks to repeal, alter or vary the courts unlimited jurisdiction, the
provision(s) will not be effective unless certain procedures are followed. Briefly, these procedures require the
relevant provisions that intend to limit the court’s jurisdiction to be specifically identified by the Bill (the declaratory
provision) and also requires the member of Parliament introducing the Bill to make a statement of the reasons for
seeking to limit the court’s jurisdiction. Section 18(2A) of the Constitution Act 1975 further provides that a limitation
amendment fails if it does not receive an absolute majority of the members in both Houses.
Section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the Parliament on any
provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the Constitution Act 1975 and to
consider whether such provisions are in all the circumstances appropriate and desirable.

21

Scrutiny of Acts and Regulations Committee

Victoria Police Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

15 October 2013
16 October 2013
Legislative Assembly
Hon Kim Wells MLA
Minister for Police and Emergency Services

Purpose
The Bill is for a new principal Act for the administration and governance of Victoria Police.
The current Act regulating Victoria Police, the Police Regulation Act 1958 (‘the Act’) is to be
substantially repealed, with the exception of those sections that relate to police pensions and a
provision in relation to police reservists.33 The Act is then to be re‐named the Police Regulation
(Pensions) Act 1958. [278 to 285]
The Bill:


provides that it is the role of Victoria Police to serve the Victorian community and uphold the
law, so as to promote a safe, secure and orderly society



establishes Victoria Police as an organisation made up of both sworn officers and public
servants



creates a more transparent framework to govern the relationship between Victoria Police
and the Government



provides for the appointment of police officers of all ranks, protective services officers and
special constables



establishes and provides for the functions of the Police Registration and Services Board



largely re‐enacts the current police discipline regime



clarifies the area of tort claims against police and protective services officers (PSO’s)
committed by them in the course or purported course of their duties.
Extract from the Second Reading Speech:
The Bill requires plaintiffs to bring all police tort claims against the state of Victoria only.
Individual police officers or protective services officers may only be named in
proceedings if the state denies liability. This sensible mechanism is already successfully
in place in NSW. It gives plaintiffs certainty, in the vast majority of cases, that if their
claim is made out the State will be liable. It also protects police and PSOs from the
unnecessary stress of being named in lengthy court proceedings in the circumstances
where these members were just doing their job.
Consistent with interstate schemes, the Bill does not give police officers or PSOs a blank
cheque to abuse their office. The State may deny liability if the conduct giving rise to the
tort was serious and wilful misconduct. This means that serious misconduct by police
which is deliberate, which extends beyond recklessness, or culpable or gross negligence
and which is done with a knowledge that risk of injury or loss may occur, may fall within
the concept of serious and wilful misconduct.

33
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Section 104 of the Police Regulation (Pensions) Act 1958 contains certain qualifications for a person to continue as a
police reservist.
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If a court finds that the conduct amounts to a police tort but the State's defence of
serious and wilful misconduct is made out, the police officer or PSO will be personally
liable for the payment of damages. However, to ensure that a plaintiff is not left with
the State's costs bill, the State will have no right to seek costs against the plaintiff in
these circumstances.


provides a clearer framework for governing and administering Victoria Police



re‐enacts Part VIC of the Act, which is a scheme to facilitate the Chief Commissioner's release
of agency photographs (for example "mug shots") to media organisations

Content
Drug and alcohol testing of police
The Bill provides for drug and alcohol testing at the direction of the Chief Commissioner in a number
of circumstances. These are:


Where the police officer has been involved in a critical incident as defined by clause 82 being
(a) firearms discharge whilst on duty or (b) death or serious injury due to use of force or use
of a vehicle or whilst in custody. [85 to 87]



Targeted testing on reasonable suspicion a police officer has consumed alcohol or a drug of
dependence. [88 to 90]



Random testing of police officers chosen at random. [94, 95]

The Bill provides that evidence derived from a sample obtained under Part 5 of the Bill is inadmissible
in any court or tribunal except:


if evidence is derived from a sample obtained following a critical incident,



under certain specific legislation such as the Accident Compensation Act 1985,



an investigation by IBAC that relates to a police officer



disciplinary matters, and complaints and investigations concerning a police officer. (Refer to
Charter report below). [97]

Discipline – Police officer or Protective Services officer (‘the officer’) no right to legal representation
– Pecuniary penalty of up to 40 penalty units ($5775) – Breach of discipline or an offence
punishable by imprisonment – Whether double jeopardy where court sanction imposed
The Bill provides that the procedure on an inquiry for breach of discipline the officer may not be
represented by a legal practitioner [131(1)]. An officer may not be represented by a legal practitioner
on an appeal or review by the PRS Board. [158]
The Bill provides that where charge is found to be proven against an officer, amongst other
determinations the Chief Commissioner may make, the officer may be fined up to 40 penalty units
for a breach of discipline [132(1)(c)] or for an offence punishable by imprisonment (whether in
Victoria or elsewhere). [136(1)(c)]
The Chief Commissioner must not take action against an officer for a breach of discipline where
action has been taken where a charge has been found proven that the officer has committed an
offence punishable by imprisonment. [137] (Refer to Charter report)
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Rights or freedoms – Fair hearing – Contempt of Board – Board bound by rules of natural justice –
Insulting a member or officer of the Board or another person attending hearing – Whether
disproportionate penalty
The Bill provides that a person commits a contempt of the PRS Board where, amongst other
behaviour, the person insults a member or officer of the PRS Board performing a function on an
appeal or review, or the person insults, harasses, intimidates, obstructs or hinders another person
attending an appeal or review. A person may be fined up to 120 penalty units ($17,332) or
imprisonment for one year or both. [162] (Refer to Charter report).
Rights or freedoms – Presumption of innocence – Reverse evidentiary onus
The Bill provides a number of provisions that engage the privilege by creating reverse evidentiary
onus requirements. These provisions create offences for acts done or omissions made ‘without a
reasonable excuse’. The provisions are:


an offence to take detrimental action against a protected person for making a complaint
under clause 167 or giving evidence before the IBAC. [173]



witness summons offences. [161, 223]



offence to tamper with a sample obtained in accordance with a testing direction. [100]



hinder or obstruct performing certain official functions. [174]



unauthorised access to, use of or disclosure of police information. [227, 229]



failure by police or protective services officers, to return police identification or
equipment. [254]



unauthorised manufacture, possession, use or supply on police identification or police
equipment. [255]

Charter report
Fair hearing – Inadmissibility of evidence derived from a sample obtained from testing of a police
officer
Summary: Clause 97, which provides that evidence derived from a sample obtained under a testing
direction is not admissible in any proceeding, subject to narrow exceptions, may sometimes prevent
the admission of some evidence that is relevant to the defence case in a criminal trial. The
Committee refers to Parliament for its consideration the question of whether or not excluding the
use of drug and testing results only as evidence against police officers is a less restrictive alternative
reasonably available to achieve Clause 97’s purpose of encouraging police officers to participate in
the testing programme and seeking treatment and rehabilitation for any alcohol or drug problems.
The Committee notes that clause 97 provides that evidence derived from a sample obtained under
a testing direction is not admissible in any proceeding, subject to narrow exceptions. The only
exceptions that apply to criminal proceedings concern proceedings arising out of IBAC investigations
into a police officer or a proceeding arising out of an incident involving the discharge of a firearm or a
death or serious injury to a person arising from force, a police vehicle or in custody.
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When the current equivalent provision in s. 85E of the Police Regulation Act 1958 was introduced,
the predecessor to this Committee sought information from the Minister as to its compatibility with
the Charter’s right to a fair hearing.34 The then Minister responded:35
The Victoria Police alcohol and other drugs policy, to which this Bill provides legislative
support, is primarily a welfare‐based policy directed at assisting in the rehabilitation of police
officers with alcohol or other drug problems. In order to protect the integrity of the program
and encourage police officers with a problem to participate in the program it is important
that the name of the police officer and the result of a test taken under the legislation be
suppressed in all but the circumstances outlined in section 85E(2).
…
The provision proposed in the Police Regulation Amendment Bill 2007 does not prevent a
police officer being cross‐examined as to whether or not he or she has consumed alcohol or a
drug of dependence, if evidence of such consumption is relevant to the issue at trial. In the
case of a deceased police officer, under the current proposal relevant evidence of
consumption of alcohol or drug will be admissible if it has been introduced into evidence at a
coronial proceeding as it will then be in the public arena.
…
Section 85E is necessary to protect what is primarily akin to a health record from being
adduced in evidence where it is irrelevant. Failure to protect such test results from
production would place the underlying program at risk and discourage police officers who
have an alcohol or drug of dependence problem from seeking treatment and rehabilitation.
However, as the previous Committee observed, clause 97 may sometimes prevent the admission of
some evidence that is relevant to the defence case in a criminal trial.36
The Committee notes that, while Queensland’s police legislation contains a similar exclusionary rule
to clause 97, the Commonwealth’s police legislation contains a narrower rule barring the use of such
results as ‘evidence against’ the person who was tested, a formulation that would not bar the use of
that evidence as part of anyone’s criminal defence.37 The Charter’s test for whether a provision is a
reasonable limit specifies that one consideration is whether or not there is a less restrictive
alternative reasonably available to achieve the purpose of the provision.38
The Committee refers to Parliament for its consideration the question of whether or not excluding
the use of drug and testing results only as evidence against police officers is a less restrictive
alternative reasonably available to achieve Clause 97’s purpose of encouraging police officers to
participate in the testing programme and seeking treatment and rehabilitation for any alcohol or
drug problems.

34

35

36

37

38

Charter s. 24(1). See Scrutiny of Acts and Regulations Committee, Alert Digest No 15 of 2007 (reporting on the Police
Regulation Amendment Bill 2007), pp. 24‐25.
Scrutiny of Acts and Regulations Committee, Alert Digest No. 1 of 2008 (ministerial correspondence on the Police
Regulation Amendment Bill 2007), p. 49.
The previous Committee noted that, in Wakeling and Bartling v R [1990] HCA 23, the High Court ruled that evidence
of a positive drug test was relevant in a prosecution for drug offences where the defendant’s case was that the drugs
were planted by the police officer who was tested. In his response, the Minister noted that ‘the court faced a rather
unique situation in that the person whose evidence was in question was dead and obviously unable to be called to
give evidence and be cross‐examined.’
Police Powers and Responsibilities Act 2000 (Qld), s. 5A.20; Australian Federal Police Act 1979 (Cth), s. 40Q. The
Committee has not located any other equivalent provisions in Australian police legislation.
Charter s. 7(2).

25

Scrutiny of Acts and Regulations Committee

Rights in criminal proceedings – Double jeopardy – Fine for breach of discipline or proven criminal
offence – No representation by legal practitioner
Summary: Clauses 132(1)(c) and 136(1)(c) provide that a police officer or protective services officer
may be fined up to 40 penalty units for a breach of discipline or if a criminal offence has been found
proven. The Committee observes that such a fine may be considered a ‘criminal penalty’ for the
purposes of the Charter’s rights in criminal proceedings and against double punishment. The
Committee will write to the Minister seeking further information.
The Committee notes that clauses 132(1)(c) and 136(1)(c) provide that a police officer or protective
services officer may be fined up to 40 penalty units (currently $5775) if:


the Chief Commissioner or his or her delegate finds that a charge of breach of discipline has
been proved and determines to impose a fine; or



the officer has been charged with a criminal offence punishable by imprisonment, the
offence has been found proven and the Chief Commissioner determines to impose a fine.

Clauses 131(1) and 158(2) provide that the officer may not be represented by a legal practitioner at
an inquiry into an alleged breach of discipline or a review of a determination.
The Statement of Compatibility remarks:
I consider that the exclusion of legal practitioners from review hearings… in the bill is
compatible with the right to a fair hearing. I note that both the chief commissioner and the
applicant or officer are entitled to be represented by a person other than a legal practitioner.
The nature of the decision and the availability of skilled and experienced non‐legal
practitioners in this area is such that legal representation is not required to ensure a fair
hearing.
However, the Committee observes that a fine imposed under clauses 132(1)(c) and 136(1)(c) may
be considered a ‘criminal penalty’, if ‘by its magnitude would appear to be imposed for the purpose
of redressing the wrong done to society at large rather than to the maintenance of internal discipline
within the limited sphere of activity’.39
The Committee notes that five other Australian police statutes provide for fines for breaches of
discipline, ranging from two penalty units ($220) in Queensland to 3% of annual base salary (in
Western Australia).40 Of these jurisdictions, only Queensland bars legal representation for all
disciplinary matters.41
The Committee observes that, if a fine is classified as a criminal penalty under the Charter, then the
exclusion of legal practitioners may engage the Charter’s minimum guarantee that the defendant
may be defended ‘personally or through legal assistance’ at his or her trial.42 As well, the provision
39

40

41

42
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R v Wigglesworth [1987] 2 S.C.R. 541, [24], discussing whether a punishment imposed following police disciplinary
proceeding attracts the criminal process rights of the Canadian Charter of Rights and Freedoms.
Police Administration Act 1979 (NT), s. 84D(d) ($2000, but the maximum is restricted according to the rank of the
person imposing the fine by the Police Administration Regulations 1994 (NT), reg. 19); Police Service Administration
Act 1990 (Qld), s. 7.4(3)(f) (2 penalty units); Police Regulations 1999 (SA), reg. 28(1)(b) ($1250); Police Service Act 2003
(Tas), s. 43(3)(c) (20 penalty units); Police Act 1892 (WA), s. 23(4)(b) (3% of the base rate of the annual pay of the
member,
e.g.
$2008
for
a
probationary
officer;
$2811
for
a
sergeant:
see
<http://www.stepforward.wa.gov.au/benefits/salary.html>. The federal legislation does not provide for a fine
(Australian Federal Police Act 1979 (Cth), s. 40TD), while the NSW legislation expressly prohibits a fine (Police Act
1990 (NSW), s. 173(2)(d)).
Police Service Administration Act 1990 (Qld), s. 9.4(2)(c). Tasmania bars legal representation for fines less than 10
penalty units, but allows legal representation for fines of 10 penalty units or higher: Police Service Act 2003 (Tas),
s. 71(4). The remaining jurisdictions expressly permit legal representation: Police Administration Act 1979 (NT),
s. 84B(1)(a); Police (Complaints and Disciplinary Proceedings) Act 1985 (SA), s. 40(5)(a); Police Act 1892 (WA),
s. 33G(4). See also Industrial Relations Act 1996 (NSW), s. 166(1) (see Police Act 1990 (NSW), ss. 174, 179.)
Charter s. 25(2)(d).
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for a fine for an officer who has had a criminal offence punishable by imprisonment found proven
may engage the Charter’s right against being punished more than once for an offence.43
The Committee notes that a recent practice note of the federal Parliamentary Joint Committee on
Human Rights usefully addresses the meaning of a ‘criminal penalty’ under the international treaty
on which the Charter’s rights are based.44 Relevant extracts from that practice note are set out in
Appendix No. 5 of this Alert Digest.
The Committee will write to the Minister seeking further information as to the compatibility of:
•

clauses 131(1) and 158(2), providing that a police officer or protective services officer cannot
be represented by a legal practitioner at an inquiry or a review of a charge of breach of
discipline or a determination following a proven criminal charge with the Charter’s minimum
guarantee that people charged with a criminal offence may be defended personally or through
legal assistance; and

•

clause 136(1)(c), providing that the Commissioner may impose a fine of up to 40 penalty units
($5775) on a police officer or protective services officer where a charge of committing a
criminal offence punishable by imprisonment has been found proven, with the Charter’s right
not to be punished more than once for an offence.

Freedom of expression – Insulting a member or officer of the Police Registration and Services board
or a person attending a Board hearing
Summary: The Committee refers to Parliament for its consideration the question of whether or not
clause 162, providing that anyone who insults a member of the Police Registration and Services
Board performing appeal or review functions or another person attending a Board hearing may be
punished by up to one year in prison or fined up to $17,332, is reasonably necessary to protect the
rights of others or public order.
The Committee notes that clause 162 provides that it is a criminal offence to, amongst other things,
‘insult’:


a member or officer of the Police Registration and Services Board whilst he or she is
performing functions on an appeal or a review; or



another person attending of hearing of the Board on an appeal or a review.

The offence is punishable by imprisonment of up to one year or a fine of 120 penalty units (currently
$17,332.)
The Statement of Compatibility remarks:
[T]o the extent that clause 162 interferes with the right to freedom of expression, the
interference is reasonably necessary to protect the rights of others and for the protection of
public order. It is necessary to ensure that people can exercise their rights to a fair hearing
before the PRS board, and it enables the board to conduct its proceedings in an appropriate
and orderly manner.
However, the Committee observes that clause 162’s prohibition of insults is additional to its
prohibitions on harassment, intimidation, obstruction, misbehaviour at hearings and other behaviour
43

44

Charter s. 26. Clause 137 bars the Commissioner from taking action under both clauses 133 and 136 in relation to a
single act of a police officer, but does not prohibit the Commissioner from taking action under clause 136 in relation
to an act of a police officer that has already been the subject of criminal punishment by a court.
Parliamentary Joint Committee on Human Rights, Practice Note No 2 (interim), 19 June 2013, available at
<http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Practice_Notes/practicenote2/in
dex>.
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analogous to contempt of court.45 The Committee notes that the prohibition may extend to
allegations of serious misconduct by the tribunal or a participant in a hearing made either during the
hearing or as part of public commentary.46
The Committee also notes that the punishment for a breach of clause 162 is four times higher than
the punishment for the equivalent existing Victorian offence.47 The two other Australian jurisdictions
that prohibit disruptive behaviour before a police disciplinary board respectively provide for fines of
$100 and $2500 and neither provides for imprisonment.48
The Committee refers to Parliament for its consideration the question of whether or not clause
162, providing that anyone who insults a member of the Police Registration and Services Board
performing appeal or review functions or another person attending a Board hearing may be
punished by up to one year in prison or fined up to $17,332, is reasonably necessary to protect the
rights of others or public order.49
The Committee makes no further comment

45
46

47
48

49
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Clause 162(b), (c) & (f).
Compare Coleman v Power [2004] HCA 39, where a majority of the High Court held that the phrase ‘insulting words to
any person’ included a public statement that a particular police officer was corrupt.
Police Regulation Act 1958, s. 86AX.
Police Act 1982 (WA), s. 33G (providing a fine of $100 for anyone who ‘in the course of the proceedings behaves
offensively to the Chairman or a member’ of Western Australia’s Police Appeal Board); Police (Complaints and
Disciplinary Proceedings) Act 1985 (SA), s. 41(2)(c) (providing a fine of $2500 for anyone who ‘wilfully insults’ South
Australia’s Police Disciplinary Tribunal.) Neither provision addresses behavior directed towards other participants in
the proceedings.
Charter s. 15(3) provides that: ‘Special duties and responsibilities are attached to the right of freedom of expression
and the right may be subject to lawful restrictions reasonably necessary‐ (a) to respect the rights and reputation of
other persons; or (b) for the protection of national security, public order, public health or public morality.’
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Appropriation (2013‐2014) Bill 2013
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Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring further correspondence with the appropriate Minister or Member.
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Section 17(a)
(i) trespasses unduly upon rights or freedoms
Plant Biosecurity Amendment Bill 2013
Workplace Injury Rehabilitation and Compensation Bill 2013

11
13

(viii) is incompatible with the human rights set out in the Charter of Human
Rights and Responsibilities Act 2006
Adoption Amendment Bill 2013
Co‐operatives National Law Application Bill 2013
Courts and other Justice Legislation Amendment Bill 2013
Fortification Removal Bill 2013
Heavy Vehicles National Law Application Bill 2013
Justice Legislation Amendment Act 2013
Marine (Domestic Commercial Vessel National Law Application) Bill 2013
Plant Biosecurity Amendment Bill 2013
Radiation Amendment Bill 2013
Rail Safety National Law Application Bill 2013
Statute Law Amendment (Directors’ Liability) Bill 2012
Transport Legislation Amendment (Rail Safety Local Operations and Other Matters) Bill 2013
Victoria Police Bill 2013

4
2
14
6
6
8
7
11
11
4
1
4
14

Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Transport Accident Further Amendment Bill 2013
Workplace Injury Rehabilitation and Compensation Bill 2013

14
13
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Table of correspondence between the Committee and Ministers and
members during 2012‐13
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Tobacco Amendment (Smoking in
Outdoor Areas) Bill 2012

Ms Colleen Hartland MLC

11‐12‐12
06‐02‐13

18 of 2012
2 of 2013

Statute Law Amendment
(Directors’ Liability) Bill

Attorney‐General

05‐02‐13
18‐02‐13

1 of 2013
2 of 2013

Co‐operatives National Law
Application Bill 2013

Consumer Affairs

19‐02‐13
28‐02‐13

2 of 2013
3 of 2013

Justice Legislation Amendment
(Cancellation of Parole and Other
Matters) Bill 2013

Corrections
04‐03‐13

[i]
4 of 2013

Adoption Amendment Bill 2013

Community Services

19‐03‐13
04‐04‐13

4 of 2013
5 of 2013

Rail Safety National Law
Application Bill 2013

Public Transport

19‐03‐13
01‐04‐13

4 of 2013
5 of 2013

Transport Legislation Amendment
(Rail Safety Local Operations and
Other Matters) Bill 2013

Public Transport

19‐03‐13
01‐04‐13

4 of 2013
5 of 2013

Fortification Removal Bill 2013

Attorney‐General

07‐05‐13
24‐05‐13

6 of 2013
7 of 2013

Heavy Vehicles National Law
Application Bill 2013

Roads

07‐05‐13
27‐05‐13

6 of 2013
7 of 2013

Sentencing Amendment (Abolition
of Suspended Sentences and Other
Matters) Bill 2013

Attorney‐General
17‐05‐13

[iiii]
7 of 2013

Justice Legislation Amendment
Bill 2013

Attorney‐General

11‐06‐13
22‐06‐13

8 of 2013
9 of 2013

Marine (Domestic Commercial
Vessel National Law Application)
Bill 2013

Ports

28‐05‐13
13‐06‐13

7 of 2013
9 of 2013

i

ii

The Committee’s report on the Justice Legislation Amendment (Cancellation of Parole and Other Matters) Bill 2013
appeared in Alert Digest No. 2 of 2013.
The Committee’s report on the Sentencing Amendment (Abolition of Suspended Sentences and Other Matters) Bill
2013 appeared in Alert Digest No. 6 of 2013.
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Minister/ Member

Date of
Committee
Letter /
Minister’s
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Alert Digest No.
Issue raised /
Response
Published

Plant Biosecurity Amendment Bill
2013

Agriculture and Food Security

03‐09‐13
16‐09‐13

11 of 2013
12 of 2013

Radiation Amendment Bill 2013

Health

03‐09‐13
17‐09‐13

11 of 2013
13 of 3013

Workplace Injury Rehabilitation
and Compensation Bill 2013

Assistant Treasurer

15‐10‐13

13 of 2013

Courts and other Justice Legislation
Amendment Bill 2013

Attorney‐General

29‐10‐13

14 of 2013

Victoria Police Bill 2013

Police and Emergency Services

29‐10‐13

14 of 2013
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Appendix 4
Report on the Commonwealth Places
(Mirror Taxes Administration) Bill from
Alert Digest No 5 of 1999
Commonwealth Places (Mirror Taxes Administration) Bill
4.1
The Bill was introduced into the Legislative Assembly on 5 May 1999 by the Honourable Alan
Stockdale MP with the Honourable Jeff Kennett MP. The Second Reading Speech was delivered on 6
May 1999.
4.2
The purpose of the Bill is to implement arrangements agreed between Victoria and the
Commonwealth to ensure the continuation of appropriate taxation arrangements in respect of
Commonwealth places in Victoria. These include airports and office buildings acquired by the
Commonwealth for a public purpose. The counterpart Commonwealth legislation, the
Commonwealth Places (Mirror Taxes) Bill 1998 was introduced into the House of Representatives in
March 1998 and provided for the imposition of taxes, in relation to Commonwealth places in a State,
which mirror the stamp duties, payroll taxes, financial institutions duties and debits taxes of that
State.
4.3
Clause 2 saving Part 6 and the Schedule, the Act comes into operation on Royal Assent. Part 6 and
the Schedule comes into operation on a day to be proclaimed, which must not be a day on or after
the day on which an arrangement is made under section 5. Clause 5 provides for a formal
arrangement to be made between the State Governor and the Commonwealth Governor‐General in
relation to the exercise by a State authority of a power, duty or function under an applied law. State
taxing laws will only have effect as applied laws under the Commonwealth Act in relation to
Commonwealth places in Victoria while such an arrangement is in force.
Clause 6 provides for the variation or revocation of such an arrangement subject to agreement
between the Governor and the Governor‐General. The provision corresponds to section 9 of the
Commonwealth Act under which such arrangements, variations or revocations must be published in
the Government Gazette.
Clause 17 is a double jeopardy provision providing that an offender may not be punished under both
an applied law and a law of the State for the same offence.
Clause 18 permits the Governor‐in‐Council to make regulations for or with respect to any matter or
thing necessary to be prescribed to give effect to the Act.
The Committee is of the view that the regulation making power provided in the Bill is appropriate.
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4.4
Clause 19 provides that the Acts specified in the Schedule are amended as set out in the respective
items of that Schedule. The Acts are the:–


Debits Tax Act 1990;



Financial Institutions Duty Act 1982;



Pay‐roll Tax Act 1971;



Stamps Act 1958; and



Taxation Administration Act 1997.

In each of the amendments to the above Acts there is a retrospective provision to the effect that the
new provisions apply, and must be taken to have always applied, on and from 6 October 1997.
In this respect the Committee notes the comments in the Second Reading Speech:–
The Federal Treasurer announced details of this scheme in a press release on 6 October
1997.
The need for the scheme arose from the 1996 decision of the High Court in Allders
International v Commissioner of State Revenue (Vic) that stamp duty on a shop lease at
Tullamarine Airport was invalid, due to the Commonwealth’s exclusive power under section
52(i) of the Constitution to make laws with respect to Commonwealth places.
Section 52(i) provides that the Commonwealth has exclusive power to legislate with respect
to all places acquired by the Commonwealth for public purposes, that is, Commonwealth
places. The court determined that the effect of section 52(i) is that any State law, including a
taxation law, that can be characterised as a law with respect to a Commonwealth place is, to
that extent, inapplicable in Commonwealth places in the State.
The decision has important ramifications for State revenue as, in addition to stamp duty on
leases of the type considered in the Allders case, it is possible that other taxes imposed by
States might similarly be placed at risk to the extent that the taxes affect persons, property
or things done at Commonwealth places. The Court’s decision also opens up the possibility
of potential tax havens being created at Commonwealth places.
At the request of the States, the Commonwealth in April 1998 enacted a package of
legislation to give effect to a scheme to protect the State’s revenue. The package includes
the Commonwealth Places (Mirror Taxes) Act 1998 (the Commonwealth Act), which applies
State laws concerning stamp duties, pay‐roll tax, financial institutions duty and debits tax to
Commonwealth places in the State, to the extent to which the State taxing laws might be
placed at risk because of section 52(i).
The effect of the Commonwealth Act is that the State taxing laws are applied and operate in
Commonwealth places as laws of the Commonwealth. The State taxing laws as so applied
are referred to as the applied laws.
Victoria will obtain the benefit of the Commonwealth Act only after an arrangement is
entered into, as referred to in the Commonwealth Act, between the Governor‐General and
the Governor. The arrangement, in turn, cannot be entered into until this Bill is enacted.
….
I emphasise that this Bill imposes no additional tax burden on the people of Victoria. It
merely protects the level of revenue that the State received prior to the High Court’s Allders
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decision. Similar legislation in relation to this scheme has already been enacted by New
South Wales and passed by the Tasmanian Parliament, and has been introduced into the
Western Australian Parliament. It is expected that all other States will shortly do likewise
and that all States will have their legislation in place by 1 July 1999.
The Committee notes the retrospective operation of the amendments made to Acts listed in the
Schedule. The Committee notes that the Bill is designed to overcome the effect of a decision of the
High Court in Allders International Pty. Ltd v Commissioner of State Revenue (Victoria) (1996) 186
CLR 630, so as to ensure that State revenue bases are not eroded. The Committee notes that the
details of the Scheme were announced by the Federal Treasurer on 6 October 1997. The Committee
also notes the Minister’s comments in the Second Reading Speech that the Bill imposes no
additional tax burden on the people of Victoria but merely protects the level of revenue that the
State received prior to the High Court ruling.
In these circumstances the Committee does not object to the retrospective operation of the
respective amendments made to the Acts listed in 4.4 above.
The Committee makes no further comment.
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Appendix 5
Extract from Commonwealth Parliamentary
Joint Committee on Human Rights,
Practice Note 2 (interim)
1.9
Many civil penalty provisions have common features. However, as each provision or set of
provisions is embedded in a different statutory scheme, an individual assessment of each provision
in its own legislative context is necessary.
1.10
In light of the criteria described in paragraph 1.9 above, the committee will have regard to
the following matters when assessing whether a particular civil penalty provision is ‘criminal’ for the
purposes of human rights law.
a)

Classification of the penalty under domestic law

1.11
As noted in paragraph 1.9(a) above, the classification of a civil penalty as ‘civil’ under
Australian domestic law will be of minimal importance in deciding whether it is criminal for the
purposes of human rights law. Accordingly, the committee will in general place little weight on the
fact that a penalty is described as civil, is made explicitly subject to the rules of evidence and
procedure applicable to civil matters, and has none of the consequences such as conviction that are
associated with conviction for a criminal offence under Australian law.
b)

The nature of the penalty

1.12
The committee considers that a civil penalty provision is more likely to be considered
‘criminal’ in nature if it contains the following features:


the penalty is punitive or deterrent in nature, irrespective of its severity;



the proceedings are instituted by a public authority with statutory powers of enforcement;[52]



a finding of culpability precedes the imposition of a penalty; and



the penalty applies to the public in general instead of being directed at regulating members of a
specific group (the latter being more likely to be viewed as ‘disciplinary’ rather than as
‘criminal’).

c)

The severity of the penalty

1.13
In assessing whether a pecuniary penalty is sufficiently severe to amount to a ‘criminal’
penalty, the committee will have regard to:


the amount of the pecuniary penalty that may be imposed under the relevant legislation;



the nature of the industry or sector being regulated and relative size of the pecuniary penalties
and the fines that may be imposed;



whether the maximum amount of the pecuniary penalty that may be imposed under the civil
penalty provision is higher than the penalty that may be imposed for a corresponding criminal
offence; and
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whether the pecuniary penalty imposed by the civil penalty provision carries a sanction of
imprisonment for non‐payment.

The consequences of a conclusion that a civil penalty is ‘criminal’
1.14
If a civil penalty is assessed to be ‘criminal’ for the purposes of human rights law, this does
not mean that it must be turned into a criminal offence in domestic law. Human rights law does not
stand in the way of decriminalization. Instead, it simply means that the civil penalty provision in
question must be shown to be consistent with the criminal process guarantees set out the article 14
and article 15 of the ICCPR.
1.15
If a civil penalty is characterised as not being ‘criminal’, the criminal process guarantees in
articles 14 and 15 will not apply. However, such provisions must still comply with the right to a fair
hearing before a competent, independent and impartial tribunal contained in article 14(1) of the
ICCPR.
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