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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2015 one penalty unit equals $151.67 )
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
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Births, Deaths and Marriages Registration Amendment Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

18 August 2016
30 August 2016
Legislative Assembly
Hon. Martin Pakula MLA
Hon. Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend the Births, Deaths and Marriages Act 1996 to:


remove the existing barriers for an adult to apply to the Victorian Registrar of Births, Deaths
and Marriages (the Registrar) to alter the sex recorded in their birth registration, i.e.,
removal of the requirements for a person to have undergone sex affirmation surgery and to
be unmarried (new section 30A) [8]



introduce a new process to allow the parents or guardian of a child to apply to the Registrar
to change the sex recorded on a child’s Victorian birth record (new sections 30B and
30BA) [8]



enable the Registrar to issue a document acknowledging the sex of an adult or child whose
birth is registered outside of Victoria, provided that the person has lived in Victoria for at
least one year (new sections 30E and 30EA respectively) [10]



allow the Secretary of the Department of Justice and Regulation to obtain information from
the Registrar about all alterations of the record of sex of a prisoner or all of the documents
issued acknowledging the sex of the prisoner in certain circumstances. [16]

The Bill would also amend the Children, Youth and Families Act 2005, the Corrections Act 1986, the
Serious Sex Offenders (Detention and Supervision) Act 2009 and the Sex Offenders Registration Act
2004 to require detainees, prisoners, prisoners on parole, offenders or registered sex offenders to
comply with an approval process before making an application to alter the sex on their birth record
or for a document acknowledging their sex. [20 to 24]

Content
Delegation of legislative power — Delayed commencement — Whether justified
Clause 2 of the Bill provides that the Bill will come into operation on a day or days to be proclaimed,
or on 1 October 2017 if not proclaimed before that date.
The Explanatory Memorandum provides the following explanation for the possible delayed
commencement of the Bill:
The purpose of the extended default commencement date of 1 October 2017 is to allow
sufficient time for implementation of the amendments made by the Bill. Implementation of the
amendments will require the making of regulations and new forms for applications to the
Registrar.
The Committee is satisfied that the possible delay in the commencement of the Bill is justified.
1
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Charter report
Equality – Acknowledgment of sex – Requirement for support by another adult – People in
detention or supervision – Refusal if likely to be offensive to a victim of crime or an appreciable
sector of the community
Summary: Clauses 8 and 10 provide that adults, wherever their birth is registered, may apply for an
official acknowledgement of their believed sex in Victoria. However, only a person whose birth is
registered in Victoria will automatically be a person of the acknowledged sex for the purposes of
Victorian law. The Registrar cannot acknowledge the believed sex of an adult if no other adult
‘supports’ the application or, for a person in detention or supervision, if the acknowledgment is likely
to offend a victim of crime or an appreciable sector of the community. The Committee will write to
the Attorney‐General seeking further information.
The Committee notes that, where an application is made to the Registrar stating the person’s sex
to be as nominated:


for a person whose birth is registered in Victoria, clause 9, inserting a new section 30C,
provides that the Registrar may alter the record of the person’s sex in the person’s birth
registration; and



for a person whose birth is not registered in Victoria, clause 11, amending existing s. 30F,
provides that the Registrar may issue a document acknowledging the name and believed sex
of the person.

The Committee observes that existing s. 30G provides that effect of the alteration of the record by a
person whose birth is recorded in Victoria is that, ‘for the purposes of, but subject to, the law of
Victoria’, the person is a person of the sex as altered.1 However, as there is no equivalent provision
for a document acknowledging the believed sex of a person, only a person whose birth is recorded
in Victoria that will automatically be a person of the acknowledged sex for the purposes of
Victorian law.2 By contrast, in the ACT, ACT residents whose birth is registered elsewhere will be
treated as a person of the acknowledged sex stated in a ‘recognised details certificate’ under (but
subject to) ACT law.3
The Statement of Compatibility remarks:
New section 30A in clause 8 of the bill removes the current requirements to have undergone
sex affirmation surgery and to be unmarried. New section 30E in clause 10 of the bill similarly
removes these requirements for a person whose birth is registered in a place other than
Victoria, in order to apply for a document that acknowledges their sex in accordance with
their nominated sex descriptor.
In removing these unnecessary barriers, the bill promotes the right to equality and makes it
easier for trans, gender diverse and intersex people to alter their birth record in a way that
recognises the inherent dignity and autonomy of a person.

1
2

3

2

Existing s. 30G(3).
New section 30FA requires that the Registrar notify the interstate registering authority of the sex acknowledged in the
document. This may have the effect that the person will be treated as a person of the acknowledged sex under the
law of the state or territory where the person’s birth is registered (e.g. Births, Deaths and Marriages Registration Act
1997 (ACT), s. 29D(2)), but not as a person of the acknowledged sex under Victorian law.
Births, Deaths and Marriages Registration Act 1997 (ACT), s. 29D(1). See also Births, Deaths and Marriages
Registration Act 1995 (NSW), s. 32J, providing similarly for a registered change of sex by a person whose birth is not
registered in Australia.
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The Committee notes that new sections 30A(3)(c)(i) and 30E(4)(c)(i) provide that applications by
adults must be accompanied by a supporting statement. New sections 30A(4) and 30E(5) provide
that the supporting statement must:
(b) be made by a person who is aged 18 years or over and who has known the applicant for
at least 12 months; and
(c) state that the person making the supporting statement—
(i)

believes that the applicant makes the application to alter the record of the sex of
the applicant in good faith; and

(ii) supports the application.
There is no requirement in the existing law on recognition of sex or the new provisions on
acknowledgment of a child’s believed sex that anyone expressly state that they ‘support’ the
application.4
The Committee observes that the effect of new sections 30A(4)(c)(ii) and 30E(5)(c)(iii) is that an
adult will be unable to have their believed sex officially acknowledged unless there is another
adult (who has known them for at least 12 months and believe the application is in good faith) who
‘supports the application’. While the Committee understands that verification of the application is
made in good faith is necessary to protect the integrity of the register, the Committee notes that the
further requirement for a statement that another person who has known the applicant for
12 months ‘supports’ the application may exclude people whose families and friends do not want the
adult’s believed sex to be acknowledged.
The Committee also notes that clause 13, inserting a new section 30FC, provides that applications
made by a ‘restricted person’ (including prisoners, parolees and registered sex offenders) ‘must be
accompanied by an appropriate approval.’ Clauses 20, 21, 22, 23 and 24, inserting new sections
488R(2)(d) of the Children, Youth and Families Act 2005, 47Q(2)(d) and 79HD(2)(b) of the Corrections
Act 1986, 181D(2)(b) of the Serious Sex Offenders (Detention and Supervision) Act 2009 and 70T(2)(a)
of the Sex Offenders Registration Act 2004, bar any approval if the application if the approver ‘is
satisfied that the alteration of the record of sex if registered or the issuing of a document
acknowledging name and sex would be reasonably likely… to be regarded as offensive by a victim of
crime or an appreciable sector of the community.’ There is no such restriction in the existing law for
applications for recognition of sex.
The Committee observes that the effect of new sections 488R(2)(d) of the Children, Youth and
Families Act 2005, 47Q(2)(d) and 79HD(2)(b) of the Corrections Act 1986, 181D(2)(b) of the Serious
Sex Offenders (Detention and Supervision) Act 2009 and 70T(2)(a) of the Sex Offenders Registration
Act 2004 is that a restricted person (including a child) will be unable to have their believed sex
acknowledged if any victim of crime or any appreciable sector of the community would be offended
by that acknowledgment. The Second Reading Speech remarks:
[T]he bill will provide additional checks and safeguards in respect of applications by people
(both adults and juveniles) in detention or under supervision who wish to make an
application to alter their recorded sex. The additional conditions are very similar to those
that currently apply in relation to the change of name process. The approval process provides
for the relevant supervising authority to consider the application with regard to its
reasonableness, necessity and other relevant considerations including security or the safe
custody or welfare of the person or any other person.

4

Existing s. 30B requires two statutory declarations ‘verifying’ that an adult applicant has undergone sex affirmation
surgery. New section 30B requires a statement by a doctor or psychologist stating that the alteration is in a child
applicant’s best interest and that the child applicant has the capacity to consent to the alteration.

3
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While the Committee understands the need for special checks and safeguards to ensure the bona
fides and safe management of people in detention or under supervision, the Committee notes that
the effect of these provisions is that even otherwise reasonable, necessary and safe applications by
restricted persons for an acknowledgement of believed sex must be refused if others strongly
object.5 Unlike change of name applications, a person’s believed sex is a protected characteristic
under the Charter’s equality rights.6 As well, an inquiry by the relevant supervising authority into
whether a victim of crime or an appreciable sector of the community is likely to find the
acknowledgement offensive may interfere with the privacy of the restricted person.7
The Committee will write to the Attorney‐General seeking further information as to whether or
not:
•

extending existing s. 30G(3) to applications under new section 30E, so that a person whose
birth is registered outside of Victoria who receives a document acknowledging their believed
sex, is a person of that sex ‘for the purposes of, but subject to, the law of Victoria’

would be a less restrictive alternative on the Charter’s equality rights8 with respect to gender
identity that would be reasonably available9 to achieve the purpose of making it easier for trans,
gender diverse and intersex people to alter their birth record or have their sex acknowledged in a
way that recognises the inherent dignity and autonomy of a person, while ensuring the integrity of
the Register and ensuring the security or the safe custody or welfare of any person.

Expression – Altered birth certificate – Certificate must not state that the record has been altered
Summary: The effect of new section 30D(b) is to absolutely prohibit the inclusion of the person’s
previously registered sex in the person’s birth certificate. The Committee will write to the Attorney‐
General seeking further information.
The Committee notes that clause 9, inserting a new section 30D(b), provides that:
After the record of a person’s or a child’s sex in the person’s or the child’s birth registration is
altered, any certificate issued by the Registrar concerning the birth registration—…
(b) must not state that the record of the person’s or the child’s sex has been altered….
The Committee observes that the effect of new section 30D(b) is to absolutely prohibit the
inclusion of the person’s previously registered sex in the person’s birth certificate. The Committee
considers that clause 9 may engage the Charter’s right to freedom of expression.10
While new section 30D(b) reflects existing Victorian law, the Committee notes that some Australian
jurisdictions provide for the person to opt to have the person’s previously registered sex or the fact

5

6

7
8
9
10

4

New sections 30C(3) and 30F(6), read with clause 5’s new definition of ‘prohibited sex descriptor’, provide that the
Registrar may refuse to acknowledge a believed sex if the nominated ‘sex descriptor’ is offensive or obscene. As well,
clauses 20 to 24 provide that a relevant supervising authority may only approve an application by a restricted person
that is ‘necessary or reasonable’ and must refuse applications that are reasonably likely to (for detainees) ‘be a threat
to… security’, ‘jeopardise the safe custody of welfare of any’ detainees or ‘be used to further an unlawful activity or
purpose’ or (for people under supervision) ‘be used to evade or hinder supervision’.
Charter s. 8. See Equal Opportunity Act 2010, s. 6(d) (‘gender identity’, defined to include ‘identification on a bona
fide basis by a person… as a member of a particular sex (whether or not the person is recognised as such)… by seeking
to live, as a member of that sex’.)
Charter s. 13(a).
Charter s. 8(2) & (3).
Charter s. 7(2)(e).
Charter s. 15(2).
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of the alternation included as a notation in the birth certificate.11 As well, some jurisdictions permit
various people (including the person and a child of the person) to obtain a copy of the certificate that
shows one of these facts.12
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of new section 30D(b) with the Charter’s right to freedom of expression.
The Committee makes no further comment.

11

12

Births, Deaths and Marriages Registration Act 1995 (NSW), s. 32E; Births, Deaths and Marriages Registration Act 1996
(NT), s. 28E; Births, Deaths and Marriages Registration Act 1999 (Tas), s. 28D. See also existing s. 30F(4), which
provides similarly for documents acknowledging the believed sex of persons whose birth is registered outside of
Victoria.
Births, Deaths and Marriages Registration Act 1997 (ACT), s. 27(2); Births, Deaths and Marriages Registration Act
1995 (NSW), s. 32F; Births, Deaths and Marriages Registration Act 1996 (NT), s. 28F; Births, Deaths and Marriages
Registration Act 1999 (Tas), s. 28E.
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Corrections Legislation Amendment Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

30 August 2016
31 August 2016
Legislative Assembly
Hon. Lisa Neville MLA
Hon Steve Herbert MLC
Minister for Corrections

Purpose
The Bill would amend the Corrections Act 1986 to:


provide
additional
powers
to
prison
officers
in
the
Security
and
Emergency Services Group (SESG) of Corrections Victoria involving the supervision of
prisoners on parole



provide the Secretary to the Department of Justice and Regulation with the power to issue
a warrant, or to authorise an application for a magistrate's warrant, authorising:



o

a police officer to break, enter and search a public place or private residence to arrest
and return an unlawfully released prisoner to custody or

o

a prison officer or an escort officer to arrest the prisoner in a public place and return
them to custody

amend the information‐sharing provisions in part 9E including to expressly incorporate
current ministerial authorisations which permit a relevant person (such as corrections staff)
to share personal or confidential information about offenders and prisoners:
o

for the purpose of the Working With Children Act 2005 (Working With Children Act) to
protect children from sexual or physical harm and

o

with correctional services authorities and parole authorities in other states, territories
or countries (in particular New Zealand) to prevent crime and to monitor offenders
who may pose risks to the community



provide an exemption from liability for any damage or injury caused by the use of
reasonable force by corrections staff to ensure a consistent approach to exemption from
liability throughout the Act



make technical and miscellaneous amendments to improve the operation of the Act,
including clarifying the power for prison governors and regional managers to delegate
functions and powers under the Corrections Regulations 2009, in addition to the
Corrections Act.

Charter report
The Corrections Legislation Amendment Bill 2016 is compatible with the rights set out in the Charter
of Human Rights and Responsibilities.
The Committee makes no further comment.

6
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Crimes Amendment (Carjacking and Home Invasion) Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

30 August 2016
1 September 2016
Legislative Assembly
Hon. Martin Pakula MLA
Hon. Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend:


the Crimes Act 1958 to create the new offences of:
o

home invasion (new section 77A) and aggravated home invasion (new section 77B)
(both subject to a maximum of 25 years imprisonment) [3]

o

carjacking (new section 79) and aggravated carjacking (new section 79A) (subject to a
maximum of 15 and 25 years imprisonment respectively) [4]



the Sentencing Act 1991 to provide that, for the offences of aggravated home invasion and
aggravated carjacking, a court must impose a term of imprisonment with a minimum non‐
parole period of three years (in the absence of a special reason under section 10A) (new
sections 10AC and 10AD)



the Bail Act 1977 to:
o

include aggravated carjacking, home invasion and aggravated home invasion (and the
existing offence of aggravated burglary) as ‘show cause’ offences under that Act (new
section 4(4)(bc)). That is, those offences would be added to the list in section 4(4) in
relation to which the general presumption in favour of bail does not apply and for
which the alleged offender must instead convince the court that bail should be granted
[7] Refer to the Statement of Compatibility

o

clarify that where a person is charged with any other indictable offence involving the
use of a firearm, offensive weapon or explosive, they must also show cause why bail
should be granted (amended section 4(4)(c)). [7]

Content
Section 17(a)(i) of the Parliamentary Committees Act 2003 – Strict liability offence – Whether
defence of mistake of fact available
The home invasion offence contained in new section 77A of the Crimes Act 1958 includes an element
that is described in both the Explanatory Memorandum and the Statement of Compatibility as
involving strict liability. The element (in new section 77A(1)(c)(ii)) operates if at any time while the
person is present in the home, another person (other than the person or persons accompanying
them) is also present in the home. In addition, new section 77A(2) provides that, for purpose of the
subsection, it is immaterial whether or not the person knew that there was or would be another
person present in the home.
The Committee notes that the term ‘strict liability’ is used to refer to elements that do not require
proof of subjective fault but which allow defendants to assert the defence of honest and reasonable
mistake of fact. In contrast, the term ‘absolute liability’ is used to refer to elements that do not

7
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require proof of subjective fault and where the defence of honest and reasonable mistake of fact is
unavailable.
The Committee notes that under new section 77A(1)(c)(ii), a person would be found guilty even if
they could demonstrate that they believed (albeit incorrectly) that the home was unoccupied at the
time of entry. It therefore appears that the defence of mistake of fact would not be available in
relation to the subsection. For this reason, it is unclear to the Committee whether the government
intends that the subsection should impose absolute or strict liability. The Committee also notes that
the High Court has found that the principle of legality13 requires that offences be read as imposing
strict liability, rather than absolute liability unless the legislation is clear or could not otherwise
operate, see: CTM v The Queen [2008] HCA 25.
The Committee will write to the Attorney‐General for clarification as to whether subsection
77A(1)(c)(ii) is intended to operate as an absolute liability or strict liability element.

Charter report
Arbitrary detention – Automatic detention – Aggravated carjacking – Minimum term of
imprisonment unless special circumstances exist – Presumption against bail
Summary: Clause 4 provides for an offence of ‘aggravated carjacking’. The Committee observes that,
if the terms of a new offence that carries a presumptive minimum sentence or a presumption against
bail are not clear, it may engage the Charter’s rights against arbitrary detention and, for people
awaiting trial, automatic detention. The Committee will write to the member seeking further
information.
The Committee notes that clause 4, inserting a new section 79A into the Crimes Act 1958, provides
for an offence of ‘aggravated carjacking’ if a person commits carjacking (as defined by new section
79) and:
(a) at the time the person has with them any firearm or imitation firearm, any offensive
weapon or any explosive or imitation explosive; or
(b) in the course of the carjacking, the person causes injury to another person
Clause 5, inserting a new section 10AD into the Sentencing Act 1991, provides that a sentencing court
must impose a non‐parole period of not less than three years for an offence against new section 79A
unless a special reason exists. In determining whether such a reason exists, a court must have regard
to ‘the Parliament's intention that a sentence of imprisonment of not less than 3 years should
ordinarily be imposed for an offence covered by section 10AD’.14 Clause 7, amending existing s. 4 of
the Bail Act 1977, provides that a court must refuse bail to a person charged with an offence against
new section 79A unless the accused shows cause why his detention in custody is not justified.
The Statement of Compatibility remarks:
In my opinion, the statutory minimum sentences introduced by the bill do not limit the
protection from cruel, inhuman or degrading punishment, as they do not compel the
imposition of a grossly disproportionate sentence. Statutory minimum sentences are
directed at serious offences that involve a high level of harm and culpability because of the
trauma they cause to victims.

13

14

8

The principle of legality is a rule of statutory interpretation, which holds that the courts will not interpret legislation as
abrogating or limiting rights or freedoms in the absence of clear words or necessary implication.
Clause 6, amending s. 10A of the Sentencing Act 1991.
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The bill acknowledges the possibility that individual cases might include the presence of
factors which lessen the culpability of an offender such that the statutory minimum sentence
should not be imposed. It does not change the operation of the special reasons exceptions
and therefore protects against disproportionate sentences in individual cases by allowing a
court to depart from the statutory minimum if it finds that the personal characteristics of the
offender and/or the circumstances of the case justify doing so.
…
Clause 7 may limit the rights in sections 21 and 25 of the charter, as it expands the
exceptions to the general presumption in favour in bail. However, any such limitation is
justified for the following reasons. Firstly, as with all offences that attract the show cause
exception, an accused person retains the ability to present evidence and arguments why bail
should be granted. The bill does not restrict the ability of an offender to put whatever
matters they consider relevant to a court that is deciding whether to release the person on
bail. Secondly, the purpose of clause 7 is to protect the community and ensure that
community safety is maintained. Thirdly, clause 7 only applies to the more serious offences
of aggravated carjacking, home invasion and aggravated home invasion.
While the Committee considers that existing s. 10A of the Sentencing Act 1991 ensures that clauses
4 and 5 are compatible with the Charter’s right against cruel, inhuman or degrading treatment,15 it
observes that, if the terms of a new offence that carries a presumptive minimum sentence or a
presumption against bail are not clear, those clauses may engage the Charter’s rights against
‘arbitrary’ detention or, for people awaiting trial, ‘automatic’ detention until trial.16
The Committee notes that the terms of new section 79A(1)(b) contrast with a similar offence in New
South Wales, which provides, as one of its ‘circumstances of aggravation’:17
(c) the alleged offender intentionally or recklessly inflicts actual bodily harm on any person.
The New South Wales requirement that the offender ‘intentionally or recklessly’ inflict harm appears
narrower than new section 77B(1)(b)’s equivalent requirement, which does not specify any mental
state. As well, while the New South Wales requirement is limited to ‘bodily’ harm, ‘injury’ in new
section 79A extends to any ‘psychological harm’ (including a psychological harm that results from an
emotional reaction), whether temporary or permanent.18
The Committee will write to the Attorney‐General seeking further information as to whether or
not replacing new section 79A(1)(b) with terms equivalent to s. 154C(c) of the Crimes Act 1900
(NSW) is a less restrictive alternative reasonably available19 to achieve new section 79A’s purpose
of creating a strong deterrent and a proportionate response to aggravated carjacking.
The Committee makes no further comment.

15
16
17

18

19

Charter s. 10(b).
Charter ss. 21(2) & (6). See R v Hall, [2002] 3 SCR 309, 2002 SCC 64, [12].
Crimes Act 1900 (NSW), s. 154C(3). Para (a) of this provision has no equivalent in new section 79A. Para (b) appears to
be effectively identical to new section 79A(1)(a).
New section 79A(3) and existing s. 15. The definition does not extend to ‘an emotional reaction such as distress, grief,
fear or anger unless it results in psychological harm’.
Charter s. 7(2)(e).
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Equal Opportunity Amendment (Religious Exceptions) Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

30 August 2016
31 August 2016
Legislative Assembly
Hon. Martin Pakula MLA
Hon. Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend the Equal Opportunity Act 2010 to modify the religious exceptions to the
prohibition on discrimination in relation to the employment of a person by a religious body or school.
(Sections 82 and 83 of the Act currently provide for exceptions for the conduct of religious bodies
and schools in all areas covered by the Act, including employment).
The Bill would reinstate an ‘inherent requirements test’20 under which the prohibitions to
discrimination in the Act would not apply to anything done in relation to the employment of a person
by a religious body or school, provided:


conformity with the doctrines, beliefs or principles of the religion is an ‘inherent
requirement’ of the particular position; and



the person's religious belief or activity, sex, sexual orientation, lawful sexual activity, marital
status, parental status or gender identity means that they do not meet that inherent
requirement (new sections 82(3), 83(3) and amended sections 82(2) and 83(2)).

The application of the ‘inherent requirements test’ would also require that the nature of the religious
body or school, and the religious doctrines, beliefs or principles in accordance with which it is
conducted, be taken into account (new sections 82(4) and 83(4)).

Submissions
The Committee has received and considered submissions from the below organisations. The
submissions are reproduced at Appendix 4 and are also available on the Committee’s website.
Australian Association of Christian Schools
Christian Schools Australia
Institute for Civil Society
Seventh‐Day Adventist Schools (Vic) Ltd

Charter report
The Equal Opportunity Amendment (Religious Exceptions) Bill 2016 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment.

20
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The ‘inherent requirements test’ was repealed by the Equal Opportunity Amendment Act 2011, which was discussed
by the Committee in Alert Digest No. 5 of 2011.
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Estate Agents Amendment (Underquoting) Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

18 August 2016
30 August 2016
Legislative Assembly
Hon. Marlene Kairouz MLA
Hon. Marlene Kairouz MLA
Minister for Consumer Affairs, Gaming and Liquor Regulation

Purpose
The Bill would amend the Estate Agents Act 1980 to introduce measures aimed at addressing the
practice of underquoting in the sale of residential property and for related purposes. The Bill would:


make further provision for how estate agents are to determine estimated selling prices for
residential property and for the revision of such estimates [5]



require estate agents to produce statements of information for residential property that
they have been engaged to sell [5]



create new offences regarding the statement of selling prices used in the marketing of
residential property (subject to penalties of up to 200 penalty units, or more than
$31,000) [7]



enable the Director of Consumer Affairs Victoria (CAV) to give notices to estate agents
requiring that they provide the Director with information or documents regarding the
reasonableness of their estimated selling prices [8]



enable courts to order that estate agents forfeit to the Victorian Property Fund any
commission received as a result of the more serious offences. [12]

Content
Self‐incrimination – Production of documents – Justification for abrogation of privilege
The effect of clauses 8 and 9 would be to abrogate the privilege against self‐incrimination in relation
to the production of documents.
Clause 8 of the Bill provides for the Director of CAV to require an estate agent to give information or
produce documents to substantiate the reasonableness of the estimated selling price of a residential
property (and related matters) (new section 47D).
Clause 9 of the bill amends section 70U of the Estate Agents Act 1980 to provide that the protection
against self‐incrimination afforded to natural persons under that section also applies to the giving of
information requested under new section 47D that would tend to incriminate the person. However,
the protection against self‐incrimination under amended section 70U would not extend to the
production of documents that would tend to incriminate the person.
The Committee notes the following explanation in the Statement of Compatibility:
This enables the director to obtain pre‐existing documents that could substantiate the
reasonableness of the matters specified in the notice, even if the documents would tend to
incriminate the person.
At common law, the privilege against self‐incrimination generally extends to documents a
person is required to produce. However, the courts have drawn a distinction between the
production of pre‐existing documents, and oral testimony or documents that are brought into
11
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existence to comply with a request for information. In the former case, the protection against
self‐incrimination is considerably weaker.
It is my view that the amended section 70U is a reasonable limit on the rights of criminal
defendants to fair hearing and against self‐incrimination under section 7 of the charter. The
limitation is directly related to its purpose. The documents that are required to be produced are
necessary to monitor compliance with the provisions set out in the bill and ensure the effective
administration of the regulatory scheme. The requirements are consistent with reasonable
expectations of persons who operate a business and choose to participate within a regulated
scheme.
…providing an immunity for documents would unreasonably obstruct the administration of the
regulatory scheme.
The Committee is satisfied that the abrogation of the privilege against self‐incrimination is both
reasonable and necessary in the circumstances.

Charter report
The Estate Agents Amendment (Underquoting) Bill 2016 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment.
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Traditional Owner Settlement Amendment Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

30 August 2016
31 August 2016
Legislative Assembly
Hon. Martin Pakula MLA
Hon. Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend the Traditional Owner Settlement Act 2010 (the Principal Act) to:


make further provision for grants of Aboriginal title under land agreements under Part 3 of
the Principal Act, i.e., to ensure that grants can be made without unintended consequences
for any existing interests in land [7 to 10]



revise the operation of land use activity agreements under Part 4 and further provide for
compliance with those agreements by extending the jurisdiction of the Victorian Civil and
Administrative Tribunal (VCAT) to the resolution of disputes and the making of enforcement
orders [16, 17]



revise the operation of natural resource agreements under Part 6 as they apply to the
carrying out of certain activities on land subject to such agreements and to provide for
agreements about natural resources for land owned by traditional owners [18 to 24]



amend a range of land management Acts to provide for agreements about natural
resources with traditional owners, e.g., exemptions from certain offence provisions for
traditional owners who carry out an agreed activity in accordance with an Agreement under
Part 6 [28 to 34, 36]



amend the Aboriginal Heritage Act 2006 to ensure that an officer performing statutory
functions for, or on behalf of, a public land manager, is not criminally liable for failing to
exercise due diligence to prevent the commission of particular offences under that Act [27]

Content
Retrospective application of laws — Future application based on past events — Grants of
aboriginal title made prior to commencement of the Bill — Whether any person adversely affected
Clause 26 of the Bill would insert a number of transitional provisions, including new section 93, in
new Part 8, after Part 7 of the Principal Act.
New section 93 would provide that amendments to Part 3 of the Principal Act (relating to the effect
of granting aboriginal title on interests in land) would apply in relation to any grants of aboriginal title
made prior to the commencement of the Bill.
The Committee notes that new section 93 would therefore make clauses 7‐10 operate
retrospectively.
On the available material, the Committee is unable to conclude whether any person may be
adversely affected by this retrospective amendment. The Committee will therefore write to the
Minister to seek clarification on this point.
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Charter report
The Traditional Owner Settlement Amendment Bill 2016 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment.
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House Amendment
Primary Industries Legislation Amendment Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

3 May 2016
4 May 2016
Legislative Assembly
Hon. Jacinta Allan MLA
Hon. Jaala Pulford MLA
Minister for Agriculture

Amendments moved and passed
Moved by
House

18 August 2016
Hon Jaala Pulford
Legislative Council

Note: The Committee reported on this Bill as originally introduced in Alert Digest No. 7 of
2016 tabled on 24 May 2016. The Committee now provides a further report on the House
amendments. The amendments were moved and passed in the Legislative Council on
18 August 2016.

Purpose
The purpose of the House amendments introduced by the Minister for Agriculture (amended clauses
1 and 2; new Part heading and new clauses to follow clause 27; amended Part heading preceding
clause 28; amended clause 28; and amended long title to the Bill) was to amend the definition of
‘organism’ under the Victorian Biological Control Act 1986.
Extract from Hansard of 18 August 2016:
Ms Pulford (Minister for Agriculture) … The house amendments will make a minor change to
the definition of ‘organism’ under the Victorian Biological Control Act 1986, an act which
makes provision for the biological control of pest species in Victoria. This act is part of a
nationally harmonised framework of biological control legislation, reflecting the
commonwealth Biological Control Act 1984. This framework facilitates the biological defence
of Australia’s agricultural prosperity and biological diversity through a harmonised scheme of
biological control legislation across all of Australia’s states and territories and the
commonwealth. The house amendment makes a small amendment to the definition of
organism under the act to enable ‘virus’ and ‘sub‐viral agent’ to be included in the definition.
The Victorian government, through the national forums of the National Biosecurity
Committee and the Agriculture Senior Officials Committee, agreed in May of this year to
endorse the national harmonisation approach and to align the Victorian legislation with
corresponding amendments in the commonwealth legislation. The commonwealth
amendments received royal assent in March of this year.
What this is all about is enabling Victoria to take part in a 20‐year coordinated national
biocontrol plan for the control of rabbits. It is a nationwide plan scheduled to begin in the
autumn of 2017 and involves the release of a new naturally occurring strain of rabbit
haemorrhagic disease virus RHDV1‐K5. The strain, known as K5, targets invasive European
rabbit populations and is not harmful to other species.
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Through these national arrangements Victoria has committed to implement this minor
definitional amendment by 1 January 2017 in order to participate in the national K5 program.

Charter report
Statement of Compatibility Process – House amendments – Supplementary Statement of
Compatibility
Summary: The amendment to this Bill proposed by Ms Pulford in the Legislative Council extended the
purposes in clause 1 of the Bill without providing a supplementary statement of compatibility in
relation to that new purpose. The Committee will write to the Minister seeking further information as
to whether the amendments made to the Primary Industries Legislation Amendment Bill 2016 in the
Legislative Council are compatible with human rights.
The following amendment to the purposes in clause 1 of the Bill was proposed by Ms Pulford in the
Legislative Council:
Clause 1, page 3, after line 20 insert –
“(g) to make amendments to the Biological Control Act 1986 required as a result of the
Biological Control Amendment Act 2016 of the Commonwealth.”
Although section 28 of the Charter only requires a Statement of Compatibility for Bills, not
amendments, the Committee considers that a supplementary statement should be given where
amendments are proposed that are unrelated to the purposes of the Bill as introduced. This
expectation is set out at page 2 of the Committee’s Practice Note. The Committee is concerned that,
unless such a practice is followed, the Charter’s requirement of parliamentary human rights scrutiny
of all new legislation may be undermined through the house amendment process.
When this issue has been raised by the Committee in the past, it was suggested by a previous
Attorney General that there were procedural difficulties with the provision of supplementary
Statements of Compatibility, however it was indicated that supplementary information would be
provided to the Parliament for future house amendments within his portfolio where the
amendments were unrelated to the original purpose of the Bill. The Committee is unaware of what
those procedural difficulties are, and reiterates that a supplementary statement of some kind should
be given where amendments to a Bill extend the purpose clause so that the amendments may in
substance be equivalent to a new Bill.21
The Committee will write to the Minister seeking further information as to whether the
amendments made to the Primary Industries Legislation Amendment Bill 2016 in the Legislative
Council are compatible with human rights.

21
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See Scrutiny of Acts and regulations Committee, Alert Digest No. 8 of 2011, p. 13 (reporting on Justice Legislation
Amendment (Infringement Offences) Act 2011) and Scrutiny of Acts and Regulations Committee, Alert Digest No. 6 of
2015, p. 9 (reporting on Justice Legislation Amendment Bill 2015).

Ministerial Correspondence
Freedom of Information Amendment (Office of the Victorian
Information Commissioner) Bill 2016
The Bill was introduced into the Legislative Assembly on 22 June 2016 by Hon. Martin Pakula MLA,
Attorney‐General. The Committee considered the Bill on 15 August 2016 and made the following
comments in Alert Digest No. 10 of 2016 tabled in the Parliament on 16 August 2016.

Committee comments
Charter report
Protection of children – Communication of personal information – Alternative notice
requirements where person is a child.
Summary: Clause 17 inserts a new notice requirement into the Freedom of Information Act
1982 where a document is requested and the person required by that Act to be notified about
the request is a child. The alternative notice provisions in the new section may not provide
adequate protection to children. The Committee refers to Parliament for its consideration the
question of whether or not clause 17 is a reasonable limit on the rights of children to
protection in s. 17(2) of the Charter.
Clause 17 inserts a new s. 33A into the Freedom of Information Act 1982, which provides that
for the purposes of ss. 33 and 35 of that Act, if the person who is required to be notified
about a request for documents is a child, the agency or Minister may notify either or both
the child and/or the parent. The section does not provide any guidance in relation to what
factors are relevant to making the decision to notify either or both the child and parent, and
if just one of them, which one.
Under s. 17(2) of the Charter children have the right to such protection as is in their best
interests and is needed by reason of being a child. The notice provisions in ss. 33 and 35
allow a person an opportunity to object to the release of documents that contain information
about them, or were provided by them in confidence, before those documents are released.
In certain circumstances, this notice provision may not provide adequate protection to
children. For example if notice is provided to a child under the new s. 33A (and not to their
parent) the child’s privacy may not be adequately protected because the child may not be
capable of effectively acting upon that notification. In other circumstances, the provision of
notice to a child’s parent may not be in the child’s best interests (for example where an older
child is involved or the child is not in the care of that parent). Equally, it may not be in the
child’s best interests if the child themselves is not notified of the proposed release of
documents in circumstances where the interests of the child and the interests of the parent
do not coincide and the child wishes to make submissions about the release that are
different to those that the parent makes.
The Committee observes that the effect of clause 17 is to allow notification of either a child
and/or their parent, in circumstances where the choice of who to notify may afford
significantly different protection to the child.
The Committee notes that the rights of children to protection in s. 17(2) of the Charter may
be limited by the new s. 33A of the Freedom of Information Act 1982. The potential for the
new section to limit the right of children to protection could be significantly reduced (and any
17
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limit on the right may be more likely to meet the reasonable limits test in s. 7(2) of the
Charter) if the decision about whether to notify the child, the parent or both the child and
the parent were required to be made on the basis of what is in the best interests of the child.
The effect of clause 17 is not considered in the Statement of Compatibility.
The Committee will write to the Minister seeking further information as to the
compatibility of clause 17 with the Charter’s right of children to such protection as is in
their best interests.
The Committee thanks the Minister for the attached response.
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National Domestic Violence Order Scheme Bill 2016
The Bill was introduced into the Legislative Assembly on 23 June 2016 by Hon. Martin Pakula MLA,
Attorney‐General. The Committee considered the Bill on 29 August 2016 and made the following
comments in Alert Digest No. 11 of 2016 tabled in the Parliament on 30 August 2016.

Committee comments
Charter report
Practice Note – National uniform legislation schemes – Non‐Victorian orders enforceable
under Victorian law – Where non‐Victorian laws bar some variations or revocations of
those orders
Summary: The effect of clause 17 is to treat some orders made under non‐Victorian laws as if
they are orders made under Victorian laws. However, some clauses impose non‐Victorian
restrictions on Victorian courts with respect to interstate DVOs. The Committee will write to
the Attorney‐General seeking further information.
The Committee notes that clause 17 provides that a recognised DVO may be enforced in
Victoria as if it were a family violence intervention order or a family violence safety notice
made (and properly notified) under Victoria’s Family Violence Protection Act 2008. A
recognised DVO includes an interstate order that is prescribed, substantially corresponds to a
family violence intervention order or a family violence safety notice and is made under a law
that substantially corresponds to the Family Violence Protection Act 2008 in a jurisdiction
that has provisions that substantially correspond to this Bill.
The Committee observes that the effect of clause 17 is to treat some orders made under
non‐Victorian laws as if they are orders made under Victorian laws.
The Committee’s Practice Note states:
The Statement of Compatibility (or explanatory material) for a Bill that applies non‐
Victorian laws… should fully explain those laws’ human rights impact. The Committee
would prefer that the explanation have two components: First, the Statement of
Compatibility may assess the human rights compatibility of all existing non‐Victorian
laws that are to be applied in Victoria. Second, the Statement of Compatibility (or
explanatory material) may set out whether, and to what extent, the Charter’s operative
provisions will apply under the national uniform legislation scheme.
The Statement of Compatibility remarks:
Although the adoption of a national uniform legislative scheme can raise issues of non‐
Victorian laws applying in Victoria, in this case the national DVO scheme is being
implemented through each State and Territory separately enacting legislation based on
the model laws, with any modifications necessary in each jurisdiction. While DVOs made
in one State or Territory will now be recognised and enforceable in all participating
States or Territories, they will be enforced according to the model laws as enacted by
the jurisdiction where the enforcement is taking place. Accordingly, no non‐Victorian
laws will be applied in Victoria under the bill. Further, although the bill will require
Victorian police officers and courts to enforce DVOs made in other jurisdictions, these
non‐local DVOs will be enforced under the FVP act as if they were local DVOs. As such,
police and courts will be exercising their enforcement functions according to Victorian
law, and the charter's operative provisions will apply.
In addition, the nature and effect of DVOs in each jurisdiction are comparable in respect
of key matters such as the types of conduct that may constitute domestic or family
20
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violence and the grounds on which DVOs may be made, the kinds of prohibitions,
restraints and conditions that a DVO may impose on the person against whom it is
made, and the effect of contravening a DVO (i.e. a criminal offence). Accordingly, I am
satisfied that no issues affecting the human rights compatibility of the bill arise from the
enforcement within Victoria of DVOs made under non‐Victorian laws.
However, the Committee observes that some clauses of the Bill impose non‐Victorian
restrictions on Victorian courts with respect to interstate DVOs. In particular, clause 23(2)
bars a Victorian court from varying or revoking a recognised DVO that cannot be varied by a
court in the jurisdiction where that order was made and clause 25(5) bars a Victorian court
from hearing an application by a respondent to vary or revoke a recognised DVO during any
period where the respondent is not entitled to apply to vary or revoke the order in the
jurisdiction where it was made.
For example, assuming South Australian intervention orders are prescribed, the effect of
clause 17 is that any South Australian intervention order concerning domestic violence would
be enforceable in Victoria under Victorian law as soon as it was made and notified to the
respondent. However, clause 25(2) will bar a Victorian court from hearing any application by
the respondent to vary or revoke that law for at least 12 months, because s. 26(3) of the
Intervention Orders (Prevention of Abuse) Act 2009 (SA) bars a South Australian court from
hearing an application forbidden by the terms of the order and s. 15 permits a South
Australian court to forbid such an application for a specified period and requires that the
period be at least 12 months.i So, clause 25(5), in its application to a recognised DVO from
South Australia, may engage the respondent’s Charter right to have Victorian civil
proceedings determined by a Victorian court or tribunal.ii
The Committee notes that, while clauses 23(2) and 25(2) are themselves subject to the
Charter’s operative provisions, the non‐Victorian restrictions that they impose on Victorian
courts may not be subject to the Charter’s operative provisions. For example, even though
the South Australian statute and court may limit the powers of the Victorian court to hear
applications to vary or revoke recognised DVOs, neither the statute nor the court will be
subject to the Charter’s operative provisions.iii As well, any future changes to any
participating state’s laws on the jurisdiction of a court to vary or revoke an order or when an
application can be received will not be subject to the Charter’s provisions on scrutiny of new
legislation.iv
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clauses 23(2) and 25(5), in their application to interstate recognised DVOs,
with the Charter’s right to have civil proceedings determined by a court or tribunal.

Presumption of innocence – Where accused cannot comply with recognised DVO and
family violence safety notice at the same time
Summary: The effect of clauses 54 and 55 is that a person who is charged with contravening a
recognised DVO who alleges that he or she was unable to comply with it due to a conflicting
notice issued by a police officer will be convicted if he or she cannot prove the timing and
content of the police officer’s notice at his or her trial. The Committee considers that clauses
54 and 55 may be incompatible with the Charter’s right to be presumed innocent.

i

ii
iii
iv

Section 26(3) of the Intervention Orders (Prevention of Abuse) Act 2009 (SA) bars defendants from applying for a
variation or revocation during the ban.
Charter s. 24(1).
For example, Charter ss. 6(2)(b) and 32.
For example, Charter ss. 28 and 30.
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The Committee notes that clause 44, inserting a new section 26A(1) into the Family Violence
Protection Act 2008, provides that:
A police officer may issue a family violence safety notice for the protection of a person
against a respondent whether or not there is a recognised DVO in relation to the same
respondent and protected person.
If this occurs, then:
•

the respondent must comply with both the notice and the orderv

•

if it is not possible to comply with both, then the respondent must comply with the
family violence safety noticevi

•

in a prosecution for contravening a family violence safety notice, compliance with
the recognised DVO is no defence.vii

Clauses 54 and 55, amending existing ss. 123 and 123A, provide that, in a prosecution for
contravening a recognised DVO, it is a defence:
for the accused to prove that:
(a) the accused was the respondent under the recognised DVO; and
(b) a family violence safety notice in relation to the same protected person and
respondent—
(i)

was issued after the recognised DVO was made; and

(ii) was in force at the time the offence was alleged to have been committed; and
(c) the accused's conduct complied with the family violence safety notice; and
(d) the accused could not have complied with the recognised DVO at the same time.
The Committee observes that the effect of clauses 54 and 55 is that a person who is
charged with contravening an interstate DVO who alleges that he or she was unable to
comply with it due to a conflicting notice issued by a Victorian police officer will be
convicted if he or she cannot prove the timing and content of the police officer’s notice at
his or her trial.
The Statement of Compatibility remarks:
The bill amends sections 123 and 123A of the FVP act, by inserting new defences to the
offences of contravening a FVIO. The right to be presumed innocent in section 25(1) of
the charter is relevant to these provisions, because they place the legal onus of proof on
a defendant….
In these circumstances, the existence of the FVSN and the recognised DVO are matters
that are peculiarly within the defendant's knowledge as they will have been personally
served with copies of both the notice and the order or otherwise have had the making
of the order brought to their attention. The imposition of a burden of proof on the
accused is directly related to the purpose of enabling the relevant offence to operate as
an effective deterrent while also providing a suitable defence where in these particular
circumstances new section 40 of the FVP act provides that the respondent must comply
with the FVSN… Although an evidential onus would be less restrictive than a legal onus,
it would not be as effective because it could be too easily discharged. The inclusion of a
defence with a burden on the accused to prove the matters on the balance of
probabilities achieves an appropriate balance of all interests involved.
v
vi
vii
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However, the Committee observes that the parties, timing and content of the notice and
order may not be matters ‘peculiarly’ within the respondent’s knowledge. Rather, the
applicants for the notice or order will be equally aware of these matters and they may be
known to state keepers of official records of those orders. Indeed, where state parties have
access to official records, prosecutors may be better placed than the defendant at the time
of the trial to prove precise details about the parties, timing and content of an interstate
court order and a Victorian police notice.
For example, if a person who was charged with breaching an interstate order requiring him
to attend weekly counselling wanted to argue that he couldn’t attend because a police
officer had barred him from the suburb where the counselling took place for 24 hours, he
may be poorly placed to prove when the police officer had issued the ban, who it related to
and what it consisted of at a criminal trial some months later; by contrast, if he was only
required to give or point to evidence that suggests a reasonable possibility of the conflicting
requirements (for example, by identifying the police officer’s home station, the week the ban
was issued and the broad effect of the ban), then a state prosecutor could readily prove,
using police records or by calling the police officer to testify, whether or not the situation was
covered by the exception created by clauses 54 and 55.
Because clauses 54 and 55 may result in an accused with a good defence to a criminal
charge nevertheless being convicted of that charge, the Committee considers that those
clauses may be incompatible with the Charter’s right to be presumed innocent.viii
The Committee refers to Parliament for its consideration the question of whether or not
only requiring an accused to present or point to evidence that suggests a reasonable
possibility (rather than proving) that he or she was unable to comply with both a
recognised DVO and a family violence safety notice (i.e. an evidential rather than a legal
burden) is a less restrictive alternative reasonably available to achieve clauses 54 and 55’s
purpose of deterring non‐compliance with interstate DVOs while providing a suitable
defence where a defendant cannot comply with both an interstate DVO and a family
violence safety notice at the same time.
The Committee thanks the Minister for the attached response.

viii

Charter s. 25(1).
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Police and Justice Legislation Amendment (Miscellaneous) Bill 2016
The Bill was introduced into the Legislative Assembly on 16 August 2016 by Hon. Lisa Neville MLA,
Minister for Police. The Committee considered the Bill on 29 August 2016 and made the following
comments in Alert Digest No. 11 of 2016 tabled in the Parliament on 30 August 2016.

Committee comments
Charter report
Freedom of expression – Information likely to identify complainants, witnesses and
affected persons – Board must exclude information from reasons and prohibit disclosure
from hearings unless in the public interest
Summary: Clauses 15 and 17 require the Police Registration and Services Board to exclude
from its reasons and prohibit disclosure from a hearing information likely to identify a
complainant, witness or affected person unless it considers that releasing the information is
in the public interest. The effect of clauses 15 and 17 may, create a presumption against open
justice and expression that cannot be lightly displaced. The Committee will write to the
Minister seeking further information.
The Committee notes that clauses 15 and 17, amending existing ss. 154A and 157 of the
Victoria Police Act 2013, provide that the Police Registration and Services Board must,
respectively:
•

exclude from any statement of reasons it publishes for a decision under review; and

•

make an order prohibiting the reporting or other publication or disclosure from a
hearing

any information that is likely to lead to the identification of a complainant, witness or person
affected by the applicant’s conduct unless the Board considers that releasing the information
is in the public interest.
The Statement of Compatibility remarks:
These clauses engage the privacy and reputation rights provided in section 13(a) and (b)
of the charter act. However, any disclosure of identifying information is not arbitrary or
unlawful as the default position is non‐disclosure. This acts as a safeguard against
unwarranted or inappropriate disclosure of personal or identifying information. The
PRSB must make an assessment of the public interest, with regard to the circumstances
of the particular case, before it can allow identifying information to be released. This
prevents identifying information from being dealt with unlawfully or arbitrarily. The
public interest test is a long standing one that is construed with regard to the subject
matter and scope of the particular statutory scheme. The public interest test allows for a
flexible balance between interests common to the public and the personal rights of
individuals involved.
…
As the PRSB would be considered to be a tribunal for the purposes of the charter when
exercising its appeal and review functions, the right to a fair hearing may be engaged by
clauses 15 and 17 of the bill (concerning the protection of identifying information).
Section 24(3) of the charter requires that all judgements or decisions made by a court or
tribunal in a criminal or civil proceeding be made public unless the best interests of a
child otherwise requires or a law other than this charter otherwise permits.
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However, section 24(3) is not limited, as PRSB decisions on a review will continue to be
published, as required by section 154A of the police act. It is only the identifying
information about informants or those who have made a complaint about, raised a
concern about, or who are adversely affected by, the actions of an applicant for review
that, prima facie, will not be published. This is an appropriate balancing of the right to a
fair hearing in section 24 of the charter with the right to privacy and reputation and the
safety of persons appearing at, or providing information relevant to, PRSB hearings.
However, the Committee observes that clause 15 may substantially restrict the reasons the
Board publishes in some cases. For example, earlier this year, the Board issued an order
prohibiting the publication of the name of every person mentioned in a hearing (including
the applicant) and the towns and locations where the events addressed took place (because
the publication of those matters would, in practice, identify witnesses and the applicant’s
family, who may be affected by the disclosure), and also declined to publish any of its
reasons.ix
The Committee also observes that clause 17 prevents anyone, including the complainants,
witnesses and affected persons themselves, as well as attending members of the public and
the media, from disclosing such information, unless the Board finds that the disclosure of
those matters is in the public interest. The Statement of Compatibility does not address the
Charter’s right to freedom of expression.x
The Committee notes that clauses 15 and 17 replace existing provisions that only permit the
Board to not publish or exclude information from its reasons, or to make an order prohibiting
the reporting or other publication or disclosure of any information from a hearing, if it finds
that the exclusion or non‐disclosure is, or is necessary, in the public interest.xi Earlier this
year, the Board, after hearing submissions from the Chief Commissioner, the Police
Association, the Independent Broad‐based Anti‐corruption Commission and the Victorian
Equal Opportunity and Human Rights Commission, and considering guidance from the
common law, the Open Courts Act 2013 and the Charter, published what it intended to be ‘a
practice note or guidelines on the factors to consider in identifying the public interest factors
related to non‐publication orders or decisions to exclude identifying information’.xii The
decision listed a number of factors and remarked:xiii
The presumption cannot be lightly displaced. The fact that parties agree to an order or
course of action will not displace the presumption in the Act in favour of open justice. It
will not be sufficient to make a bald claim that an ‘order should be made’. The public
interests must be identified, be soundly based on facts and then properly balanced and
applied.
The Committee observes that the effect of clauses 15 and 17 may, in the case of
information likely to identify a complainant, witness or affected person, create a
presumption against open justice and expression that cannot be lightly displaced.
The Committee also notes that neither the Act nor clause 17 defines ‘reporting or other
publication or disclosure’ and that ‘information’ is not limited to confidential information.xiv
The terms of clause 17 would ordinarily cover any communication to anyone, including

ix

x
xi
xii

xiii

xiv
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In the Matter of ABC and the Chief Commissioner of Police (Police Registration and Services Board Review Division,
22 January 2016).
Charter s. 15(2).
Existing ss. 154A(2) & 157(3).
In the Matter of ABC and the Chief Commissioner of Police (Police Registration and Services Board Review Division,
22 January 2016), p. 7.
In the Matter of ABC and the Chief Commissioner of Police (Police Registration and Services Board Review Division,
22 January 2016), p. 15.
Compare existing s. 218; Judicial Proceedings Reports Act 1958, s. 4(1) (‘publish’) & (1D).
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employees of the Board, participants in the hearing, the parties, witnesses, affected persons,
family members, psychologists and lawyers; such communications will only be permitted if
the Board determines that they are in the public interest.xv
The Committee will write to the Minister seeking further information as to the
compatibility of clauses 15 and 17 with the Charter’s right to freedom of expression.
The Committee thanks the Minister for the attached response.

12 September 2016
Committee Room

xv

Compare In the Matter of ABC and the Chief Commissioner of Police (Police Registration and Services Board Review
Division, 22 January 2016), p. 18, excluding disclosure to people who had been at the hearing, police officers and
employees who already knew the information and the parties’ lawyers from the definition of ‘disclose’ in the Board’s
order.
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Minister for Police
8 Nicholson Street
East Melbourne Victoria 3002
Telephone: (03) 9637 9654
DX: 210098

Our ref: CD/16/443972

Ms Lizzie Blandthorn MP
Chair
Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
EAST MELBOURNE VIC 3002
By email to: nathan.bunt@parliament.vic.gov.au
Dear Ms Blandthorn
Police and Justice Legislation Amendment (Miscellaneous) Bill 2016
Thank you for your letter of 30 August 2016 in relation to the above Bill. I understand the Scrutiny
of Acts and Regulations Committee (the Committee) is seeking further information on the
compatibility of clauses 15 and 17 of the Bill with the right to freedom of expression under
Victoria’s Charter of Human Rights (the Charter).
By way of background, clauses 15 and 17 of the Bill respectively provide that the Police
Registration and Services Board (PRSB) must:
 exclude from any statement of reasons it publishes for a decision under review; and
 make an order prohibiting the reporting or other publication or disclosure from a review or
appeal hearing;
any information likely to lead to the identification of an informant, complainant, or person who has
raised a concern about, or been adversely affected by, the conduct of the applicant or appellant,
unless the PRSB considers that releasing the information would be in the public interest.
As noted in the Bill’s Second Reading Speech, the intent of these amendments is to support the
Victorian Equal Opportunity and Human Rights Commission’s December 2015 Report into sex
discrimination and sexual harassment in Victoria Police, which called for greater support of
victims. The amendments seek to encourage the reporting of inappropriate behaviour in Victoria
Police by protecting the identity of those directly involved or affected. As detailed in the Statement
of Compatibility accompanying the Bill, this furthers the Charter’s section 13 rights to privacy and
reputation.
In introducing these new protections to support victims, clauses 15 and 17 may engage section 15
of the Charter, which protects the right to freedom of expression, across a range of activities
including the reporting of judicial proceedings.
Although freedom of expression with respect to judicial proceedings is important, it is not an
absolute right under the Charter. There are a number of recognised grounds under the Charter
where this right may be restricted, especially when it must be balanced against other human

rights. Under section 15(3) of the Charter, the right to freedom of expression can be lawfully
restricted where it is reasonably necessary to respect the rights and reputation of other persons.
The Bill’s limitation on publishing identifying information in certain circumstances is considered
reasonably necessary to respect the privacy and reputation of affected parties. What constitutes
identifying information will depend on the context and circumstances of each case, and will be
decided on a case-by-case basis by the PRSB.
Clauses 15 and 17 should also be read in the context of the existing legislative framework.
Notably, section 154A of the Victoria Police Act 2013 (VP Act) will continue to require the PRSB to
publish a statement of reasons for its review decisions. In addition, all PRSB hearings will continue
to be public unless otherwise ordered (under section 157 of the VP Act). In this way, open justice
principles will be balanced with protecting the privacy of affected parties and avoids any undue
distress or embarrassment if identifying information was disclosed.
Thank you for the Committee’s comments on the Bill and I trust this information assists in the
consideration of the Bill.
Yours sincerely

Hon Lisa Neville MP
Minister for Police
9 / 9 / 16
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Scrutiny of Acts and Regulations Committee

32

Appendix 1
Index of Bills in 2016
Alert Digest Nos.
Access to Medicinal Cannabis Bill 2015
1, 3
Appropriation (2016‐2017) Bill 2016
6
Appropriation (Parliament 2016‐2017) Bill 2016
6
Assisted Reproductive Treatment Amendment Bill 2015
1
Bail Amendment Bill 2015
1
Births, Deaths and Marriages Registration Amendment Bill 2016
12
Building Legislation Amendment (Consumer Protection) Bill 2015
1
Children Legislation Amendment Bill 2016
2
Confiscation and Other Matters Amendment Bill 2016
4, 5
Corrections Amendment (No body, no parole) Bill 2016
3, 4
Corrections Legislation Amendment Bill 2016
12
Crimes Amendment (Carjacking) Bill 2016
11
Crimes Amendment (Carjacking and Home Invasion) Bill 2016
12
Crimes Amendment (Sexual Offences) Bill 2016
9, 10
Crimes Legislation Amendment Bill 2016
2
Crown Land Legislation Amendment Bill 2015
8
Education and Training Reform Amendment (Miscellaneous) Bill 2016
5, 6
Environment Protection Amendment (Banning Plastic Bags, Packaging and Microbeads) Bill 2016 10
Equal Opportunity Amendment (Equality for Students) Bill 2016
10, 11
Equal Opportunity Amendment (Religious Exceptions) Bill 2016
12
Estate Agents Amendment (Underquoting) Bill 2016
12
Fines Reform and Infringements Acts Amendment Bill 2016
3
Freedom of Information Amendment (Office of the Victorian Information Commissioner)
Bill 2016
10, 12
Gene Technology Amendment Bill 2015
1
Health Complaints Bill 2016
2, 3
House Contracts Guarantee Bill 2016
4
Infant Viability Bill 2015
6, 7
Integrity and Accountability Legislation Amendment (A Stronger System) Bill 2015
1
Judicial Commission of Victoria Bill 2015
1, 2
Justice legislation (Evidence and Other Acts) Amendment Bill 2016
6, 7
Land (Revocation of Reservations ‐ Metropolitan Land) Bill 2016
6
Land (Revocation of Reservations ‐ Regional Victoria Land) Bill 2016
7
Legal Profession Uniform Law Application Amendment Bill 2016
9
Livestock Disease Control Amendment Bill 2016
5
Local Government Amendment Bill 2016
11
Local Government (Greater Geelong City Council) Act 2016
6, 7
Melbourne and Olympic Parks Amendment Bill 2016
11
Melbourne College of Divinity Amendment Bill 2016
9, 10
National Domestic Violence Order Scheme Bill 2016
11, 12
National Electricity (Victoria) Further Amendment Bill 2015
1
National Parks and Victorian Environmental Assessment Council Acts Amendment Bill 2016
8
Owners Corporations Amendment (Short‐stay Accommodation) Bill 2016
8, 10
Parliamentary Budget Officer Bill 2016
3
Police and Justice Legislation Amendment (Miscellaneous) Bill 2016
11, 12
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Powers of Attorney Amendment Bill 2016
9
Primary Industries Legislation Amendment Bill 2016
7, 8, 12
Public Administration Amendment (Public Sector Communication Standards) Bill 2016
6
Racing and Other Acts Amendment (Greyhound Racing and Welfare Reform) Bill 2015
1, 2
Ridesharing Bill 2016
9
Road Legislation Amendment Bill 2015
3
Road Management Amendment (Bus Stop Delivery Powers) Bill 2016
6
Rooming House Operators Bill 2015
1, 2
Rural Assistance Schemes Bill 2016
8
Serious Sex Offenders (Detention and Supervision) Amendment (Community Safety) Bill 2016
5, 6
Sex Offenders Registration Amendment Bill 2016
3, 4
State Taxation and Other Acts Amendment Bill 2016
7
Tobacco Amendment Bill 2016
8, 9
Traditional Owner Settlement Amendment Bill 2016
12
Transparency in Government Bill 2015
1
Transport (Compliance and Miscellaneous) Amendment (Public Safety) Bill 2016
9
Treasury and Finance Legislation Amendment Bill 2016
4
Victoria Police Amendment (Merit‐based Transfer) Bill 2016
2
Victorian Funds Management Corporation Amendment Bill 2016
6, 8
Upholding Australian Values (Protecting Our Flags) Bill 2015
3
Witness Protection Amendment Bill 2016
5, 6
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(iv)

unduly requires or authorises acts or practices that may have an adverse effect on personal
privacy within the meaning of the Privacy and Data Protection Act 2014

Judicial Commission of Victoria Bill 2015
(v)

unduly requires or authorises acts or practices that may have an adverse effect on privacy of
health information within the meaning of the Health Records Act 2001

Judicial Commission of Victoria Bill 2015
(vi)

1, 2

1, 2

inappropriately delegates legislative power

Melbourne College of Divinity Amendment Bill 2016
Owners Corporations Amendment (Short‐stay Accommodation) Bill 2016
Victorian Funds Management Corporation Amendment Bill 2016

9, 10
8, 10
6, 8

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Access to Medicinal Cannabis Bill 2015
1, 3
Assisted Reproductive Treatment Amendment Bill 2015
16 of 2015, 1
Bail Amendment Bill 2015
16 of 2015, 1
Confiscation and Other Matters Amendment Bill 2016
4, 5
Crimes Amendment (Carjacking) Bill 2016
11
Crimes Amendment (Sexual Offences) Bill 2016
9, 10
Education and Training Reform Amendment (Miscellaneous) Bill 2016
5, 6
Equal Opportunity Amendment (Equality for Students) Bill 2016
10, 11
Freedom of Information Amendment (Office of the Victorian Information Commissioner)
Bill 2016
10, 12
Health Complaints Bill 2016
2, 3
Infant Viability Bill 2015
6, 7
Justice legislation (Evidence and Other Acts) Amendment Bill 2016
6, 7
Local Government (Greater Geelong City Council) Act 2016
6, 7
National Domestic Violence Order Scheme Bill 2016
11, 12
Police and Justice Legislation Amendment (Miscellaneous) Bill 2016
11, 12
Primary Industries Legislation Amendment Bill 2016
7, 8
Racing and Other Acts Amendment (Greyhound Racing and Welfare Reform) Bill 2015
1, 2
Road Legislation Amendment Bill 2015
14 of 2015, 3
Rooming House Operators Bill 2015
1, 2
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Serious Sex Offenders (Detention and Supervision) Amendment (Community Safety) Bill 2016
Tobacco Amendment Bill 2016
Upholding Australian Values (Protecting Our Flags) Bill 2016
Witness Protection Amendment Bill 2016
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Appendix 3
Ministerial Correspondence 2016
Table of correspondence between the Committee and Ministers or Members
during 2016
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Road Legislation Amendment Bill
2015

Roads and Road Safety

10.11.15
23.02.16

14 of 2015
3 of 2016

Assisted Reproductive Treatment
Amendment Bill 2015

Health

08.12.15
05.02.16

16 of 2015
1 of 2016

Bail Amendment Bill 2015

Attorney‐General

08.12.15
24.12.15

16 of 2015
1 of 2016

Access to Medicinal Cannabis Bill
2015

Health

09.02.16
25.02.16

1 of 2016
3 of 2016

Judicial Commission of Victoria Bill
2015

Attorney‐General

09.02.16
22.02.16

1 of 2016
2 of 2016

Racing and Other Acts Amendment
(Greyhound Racing and Welfare
Reform) Bill 2015

Racing

09.02.16
22.02.16

1 of 2016
2 of 2016

Rooming House Operators Bill 2015

Consumer Affairs, Gaming and
Liquor Regulation

09.02.16
22.02.16

1 of 2016
2 of 2016

Health Complaints Bill 2016

Health

23.02.16
25.02.16

2 of 2016
3 of 2016

Corrections Amendment (No body,
no parole) Bill 2016

Hon Edward O’Donohue MP

08.03.16
16.03.16

3 of 2016
4 of 2016

Sex Offenders Registration
Amendment Bill 2016

Police

08.03.16
18.03.16

3 of 2016
4 of 2016

Upholding Australian Values
(Protecting Our Flags) Bill 2015

Mr Daniel Young MP

08.03.16

3 of 2016

Confiscation and Other Matters
Amendment Bill 2016

Attorney‐General

22.03.16
06.04.16

4 of 2016
5 of 2016

Education and Training Reform
Amendment (Miscellaneous) Bill
2016

Education

12.04.16
02.05.16

5 of 2016
6 of 2016

Serious Sex Offenders (Detention
and Supervision) Amendment
(Community Safety) Bill 2016

Corrections

12.04.16
29.04.16

5 of 2016
6 of 2016

Witness Protection Amendment Bill
2016

Police

12.04.16
29.04.16

5 of 2016
6 of 2016
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Minister/ Member

Date of
Committee
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Minister’s
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Alert Digest No.
Issue raised /
Response
Published

Infant Viability Bill 2015

Dr Rachel Carling‐Jenkins MP

03.05.16
23.05.16

6 of 2016
7 of 2016

Justice legislation (Evidence and
Other Acts) Amendment Bill 2016

Attorney‐General

03.05.16
20.05.16

6 of 2016
7 of 2016

Local Government (Greater
Geelong City Council) Act 2016

Attorney‐General

03.05.16
23.05.16

6 of 2016
7 of 2016

Victorian Funds Management
Corporation Amendment Bill 2016

Treasurer

03.05.16
31.05.16

6 of 2016
8 of 2016

Primary Industries Legislation
Amendment Bill 2016

Agriculture

24.05.16
06.06.16

7 of 2016
8 of 2016

Owners Corporations Amendment
(Short‐stay Accommodation) Bill
2016

Consumer Affairs, Gaming and
Liquor Regulation

07.06.16
18.07.16

8 of 2016
10 of 2016

Tobacco Amendment Bill 2016

Health

07.06.16
16.06.16

8 of 2016
9 of 2016

Crimes Amendment (Sexual
Offences) Bill 2016

Attorney‐General

21.06.16
03.08.16

9 of 2016
10 of 2016

Melbourne College of Divinity
Amendment Bill 2016

Education

21.06.16
21.07.16

9 of 2016
10 of 2016

Equal Opportunity Amendment
(Equality for Students) Bill 2016

Ms Sue Pennicuik MLC

16.08.16
29.08.16

10 of 2016
11 of 2016

Freedom of Information
Amendment (Office of the
Victorian Information
Commissioner) Bill 2016

Attorney‐General

16.08.16
31.08.16

10 of 2016
12 of 2016

Crimes Amendment (Carjacking)
Bill 2016

Hon Edward O’Donohue MP

30.08.16

11 of 2016

National Domestic Violence Order
Scheme Bill 2016

Attorney‐General

30.08.16
05.09.16

11 of 2016
12 of 2016

Police and Justice Legislation
Amendment (Miscellaneous) Bill
2016

Police

30.08.16
09.09.16

11 of 2016
12 of 2016

Births, Deaths and Marriages
Registration Amendment Bill 2016

Attorney‐General

13.09.16

12 of 2016

Crimes Amendment (Carjacking
and Home Invasion) Bill 2016

Attorney‐General

13.09.16

12 of 2016

Primary Industries Legislation
Amendment Bill 2016
(House Amendments)

Agriculture

13.09.16

12 of 2016

Traditional Owner Settlement
Amendment Bill 2016

Attorney‐General

13.09.16

12 of 2016
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Introducction
This sub
bmission is made
m
on beha
alf of 20 Austtralian Assocciation of Christian Schoools (AACS) scchools in
Victoria where 9,600
0 students atttend. AACS schools are almost all low‐fee schoools with an avverage
orian AACS schools
s
operrate autonom
mously and are accounta ble to their parent
p
SES is 977.40. All Victo
and scho
ool commun
nities.

Overview
Our basiic submission is that the present exceeptions in th
he Equal Opp
portunity Actt 2010 are ne
ecessary
and should be retain
ned so that the competinng rights in re
elation to disscrimination can be
approprriately balancced. Our con
ntention is thhat the imposition of an ‘inherent
‘
reqquirements’ test
within th
he Equal Opp
portunity (Reeligious Exem
mptions) Bill 2016 destab
bilises a long standing balance
and und
dermines thee rights of parental choicee and freedo
om of religion that Victorria has uphelld for a
very long time.

Our Arguments
1. Do Christian
n schools nee
ed an exempption from equal
e
opporttunity legislaation?
Yes. Thiss is the mech
hanism used to protect t he right of re
eligious freedom. It allow
ws a sensible
e way of
balancin
ng religious freedom rights with otheer human righ
hts such as equality
e
and non‐discrimination.
These rigghts are the basis of equ
ual opportun ity legislation. The exemption recognnises that sometimes
one righ
ht needs to be
b balanced against
a
anothher.
Christian
n schools weere establishe
ed by Christiian parents or
o churches seeking
s
an a uthentic Chrristian
educatio
onal expression for their faith. Being able to emp
ploy Christian
n staff, peoplle who are in
n step
with thee religious vaalues and beliefs of the scchool community, goes to
t the very hheart of why
Christian
n schools exiist. To protecct religious liiberty, churcches and relig
gious instituttions such ass schools
need to be able to make
m
a choice
e in the empployment of staff.
s
The ‘Inherent Requirrements’ am
mendments w
would place the
t onus of responsibility
r
y onto the scchool to
make a sspecial case as to why faith is necesssary for each position witthin the schoool, with little regard
for the sschool’s establishment ass a faith‐baseed institution. This is a burdensome, overbearingg and an
unwarraanted attemp
pt by the state to make ddecisions abo
out what are
e essentially matters of fa
aith.

2. Do Political Parties need
d an exempttion from eq
qual opportunity legislatiion?
Of coursse they do. Political
P
parties, are also eexempt, and
d can choose staff who coomply with their
t
political beliefs. Imagine saying to
t the Greenns that they would
w
not be
e allowed to discriminate
e against
mploying a sstaffer.
a climate change denier when em
_____________________________
_____________________
___________
_____________________
______
The Australlian Association of Christian Scho
ools provides: m
member support | a voice for Christian education
n | government advocacy

p +61 2 4
4773 5839 | m +61 0499 223
2 704 | e ma
artin.hanscam
mp@aacs.net.a
au | w www.aaacs.net.au

The current exemption in section 27 of the Equal Opportunity Act 2010 (Vic) provides: ‘An employer
may discriminate on the basis of political belief or activity in the offering of employment to another
person as a ministerial adviser, member of staff of a political party, member of the electorate staff of
any person or any similar employment.’
Why this inconsistency? Why are political beliefs a higher set of rights than religious beliefs? Why
should a Christian school be required to prove that faith is needed to teach in their community when
political parties don’t apply a similar ‘beliefs’ test?

3. It’s a false argument that labels ‘disagreement’ as ‘discrimination’
When Christian schools seek to employ staff who are supportive of the Christian faith and
understanding (which can include a traditional marriage viewpoint) does that mean they are being
unfairly discriminatory? Or to put it another way, if I believe that marriage should be between a man
and a woman to the exclusion of all others, does that mean I’m unfairly discriminating against LGBTI
people? We don’t believe it does. This is the question that is at the heart of this whole debate.
Do Christian schools discriminate? In one sense, they do, in much the same way that the footy club
chooses a footy expert rather than a hockey expert to be the coach. Both discriminate on the basis
of giving weight to a particular value. This is a right that everyone/ every organisation should be able
to hold. Is this form of discrimination unreasonable or unfair? Christian schools would argue that
when the state insists that a religious body needs to upholds a particular moral view that
contravenes its very own religious view, the state is over‐stepping its authority.

4. Getting the balance right
Christian schools understand that the right to religious freedom needs to be balanced against other
rights. We understand that religious freedom rights are not absolute and that they have their limits.
The government says that their amendments strike the right balance between the right to freedom
of religion and freedom from discrimination. They do not. They lean heavily to the latter. When the
government’s task of assisting society to protect the vulnerable (i.e. discrimination laws) means that
particular interest groups, like Christian schools, can no longer have authority over their own
employment policy, the balance has swung too far.
One government spokesperson said that equality is non‐negotiable. What a ridiculous
generalisation. Does that mean every exemption goes? A more nuanced explanation would say the
rights of LGBTI people need to be protected. And Christian schools would agree. We’d agree that
treating people fairly, with dignity and respect is a value that should be expected of everyone and all
societal institutions.
However, does this then mean that a Christian school, that teaches traditional marriage and asks of
its staff to be ‘in‐step’ with the school’s ethos and beliefs, is being disrespectful or unfairly
discriminating of LGBTI people? If that is what ‘the right to equality’ or ‘protecting LGBTI people’
means then the state would be imposing a particular sexual orthodoxy upon all social institutions.
This would be un‐balanced and inconsistent with a pluralistic democracy that by its very nature
allows for differing religious outlooks and moral views.
________________________________________________________________________________
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The right to equality and the right of religious freedom can both be protected because our society
provides a significant measure of choice. Christian schools seek to reflect the values and beliefs of
the Christian faith in all that they do. It would be hard to miss the clear expression of their beliefs
and values. Some agree with this faith, many don’t. Those who disagree can choose another option.
They are not required to be a part of a particular faith‐based community.

5. Does ‘Inherent Requirements’ diminish religious freedom?
Some claim that ‘inherent requirements’ is a compromise that still allows for religious freedom.
Christian schools would claim that the Bill actually undermines religious freedom.
This point of difference is best understood by pointing out the differing understandings regarding
religion. Some have a dualistic or sacred/ secular divided view of religion. Here, if one’s faith only
impacts the religious part of life then the claim that faith has nothing to do with Maths teaching or
the school gardener is understandable. This is why some religious schools have no difficulty with the
proposed legislation.
However if one’s religious outlook is holistic, where faith impacts all of life, then the ‘Inherent
Requirements’ test (based on a dualistic understanding of faith) becomes a serious threat. Our
Christian schools are committed to a holistic education where staff share the beliefs and values of
the school and live out those values and beliefs. The example of staff to students of the Christian life
is essential in contributing to the holistic formation of students. Here, Christian schools would
frequently say, ‘it takes a village to raise a child’.

6. What’s changed since the last SARC Review?
After the exhaustive reviews of the Department of Justice (Feb 2008) and the 2009 SARC Review, the
Committee recommended that in relation to the employment of staff in religious schools that the
“exception in section 76 should be retained but should not apply to allow discrimination on the basis
of the attributes of race, impairment, physical features or age” (Rec 49, p.64). They determined that
the appropriate balance should not involve any change to the existing exemption. However, Rob
Hulls the Attorney General at the time, chose to ignore those recommendations and introduce the
‘inherent requirements’ legislation. We’d ask, why ignore the recommendations of an exhaustive
SARC review process, outside of having a separate political agenda?

7. Paying heed to other jurisdictions
Throughout Australia religious freedoms are currently protected by way of exceptions and
exemptions in equal opportunity or anti‐discrimination legislation. The form of religious protection
currently used in the Victorian Equal Opportunity Act 2010 is largely consistent with what has been
used across all States/Territories (except Qld) and the Commonwealth for over thirty years.
The introduction of an ‘inherent requirement’ test would put Victoria out of step with other
jurisdictions and provide potential conflict with the requirements under Commonwealth legislation
such as the Fair Work Act 2009. This Commonwealth exemption is a very similar form to the existing
Victorian exemption.
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There might well be further legislative conflict between Commonwealth and State law (s 109 – The
Australian Constitution). The Commonwealth Sex Discrimination Act 1984, under s 38 allows for
‘discrimination’ where it says, "in connection with employment as a member of the staff of an
educational institution that is conducted in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed, if the first‐mentioned person so discriminates in good
faith in order to avoid injury to the religious susceptibilities of adherents of that religion or creed”.
We acknowledge that this is untested territory. However we can confidently point out that the
passing of the Equal Opportunity (Religious Exemptions) Bill 2016 will open up many questions of
conflicting and inconsistent legislation.

8. Protected Rights
The rights of parental choice and religious freedom are a vital part of Australian democracy. Human
rights’ covenants, that Australia is a signatory to, protect the right of parents to choose their child’s
school and they uphold the right to religious freedom. The implications of the proposed changes are
a significant challenge to both of these rights.
Christian schools were established by Christian parents or churches seeking an authentic Christian
educational expression for their faith. Being able to employ Christian staff, people who are in step
with the religious values and beliefs of the school community, goes to the very heart of why
Christian schools exist and to our understanding of religious freedom.
Christian schools will be different to other schools because they seek to reflect their stated faith and
charter. Parental choice is made on the basis of such difference. When a parliament takes away a
major ‘point of difference’ parental choice is diminished. The right of parents to send their children
to a Christian school is a freedom we expect in a democratic, tolerant and pluralistic society.
We submit that the qualifying of exceptions grounded in religious belief, observance, practice and
teaching would result in a situation in which it is no longer possible for the State to protect the rights
of Christian parents and religious bodies as expressed in:





The Charter of Human Rights and Responsibilities Act 2006, Section 14, part 1b, and Section
38, part 4.
The International Covenant on Civil and Political Rights, Article 18, part 4;
UN Universal Declaration of Human Rights ‐ Article 26.3
The Education and Training Reform Act 2006, Section 1.2.1;

The SARC Committee should note the significance of the following statements of rights:
The Victorian Charter of Human Rights & Responsibilities
Section 14 provides for ‘freedom of thought, conscience, religion and belief’ as a protected right.
Section 38 (4) Subsection (1) states [it] “does not require a public authority to act in a way, or make
a decision, that has the effect of impeding or preventing a religious body … from acting in conformity
with the religious doctrines, beliefs or principles in accordance with which the religious body
operates.”
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How could the qualifications that would be included in the ‘inherent requirements test’ not impede?
The International Covenant on Civil and Political Rights (ICCPR)
The ICCPR was ratified by Australia in 1980, and is included here as the Charter protects many
human rights that are derived from this Covenant.
Article 18
1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or to
adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to
manifest his religion or belief in worship, observance, practice and teaching.
2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice.
3. Freedom to manifest one’s religion or beliefs may be subject only to such limitations as are prescribed by law and are
necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others.
4. The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal
guardians to ensure the religious and moral education of their children in conformity with their own convictions.

We note that (3) within Article 18 is the ‘balancing’ clause which seeks to balance freedom of
religion with the rights and freedoms of others.
The UN Universal Declaration of Human Rights
Australia was one of the inaugural signatories to the Declaration in December 1948. Article 26.3
says, “Parents have a prior right to choose the kind of education that shall be given to their
children.”
The Education and Training Reform Act 2006
In the section outlining the principles underlying the enactment of this Act, Section 1.2.1 states “(d)
parents have the right to choose an appropriate education for their child.”

9. Conclusion
We submit that the exceptions should be protected so as to facilitate the rights of Christian parents
to educate their children in conformity with their own convictions. Christian schools not being
allowed to advertise for Christian staff is an inappropriate over‐reach by the state and would result
in the religious ethos and character of our schools being undermined. This proposed legislation will
have the effect of eroding parental choice and the fair expression of religious freedom. Christian
schools appeal to the SARC to note the negative consequences of the Bill and to therefore find that
the Bill is inconsistent with other rights and responsibilities that the state is obligated to uphold.

Yours sincerely,
Martin Hanscamp,
AACS Executive Officer.
September 12th, 2016

On behalf of AACS in Victoria:
Bayside Christian College – Langwarrin South
________________________________________________________________________________
The Australian Association of Christian Schools provides: member support | a voice for Christian education | government advocacy
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Chairo Christian School – Drouin, Drouin East, Leongatha, Pakenham
Covenant College – Geelong
Donvale Christian College ‐ Donvale
Heathdale Christian College – Werribee, Melton South
Kings College ‐ Warrnambool
Maranatha Christian School ‐ Cardinia, Doveton, Endeavour Hills
Melton Christian College – Melton
Mt Evelyn Christian Schools – Mt Evelyn
Mountain District Christian School – Monbulk
Olivet Christian College – Castlemaine
Oxley Christian College – Chirnside Park
Plenty Valley Christian College – Doreen
Ranges TEC – Lilydale
Son Centre Christian School – Swan Hill
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11 September 2016

Ms L Blandthorn MLA
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
East Melbourne VIC 3002
via email: sarc@parliament.vic.gov.au

Dear Ms Blandthorn
Re: Equal Opportunity Amendment (Religious Exceptions) Bill 2016
We understand that the Committee is currently reviewing the abovementioned Bill introduced into
the Parliament on 30 August, 2016.
The Terms of Reference of the Committee require consideration of whether a Bill ‘trespasses unduly
upon rights or freedoms’ or ‘is incompatible with the human rights set out in the Charter of Human
Rights and Responsibilities’. On behalf of our 23 member schools in Victoria, the nearly 10,000
students therein and their respective families and communities we respectfully insist that this is clearly
the case.
In introducing the Bill, the Attorney-General repeated refers to ‘reinstating’ the so called ‘inherent
requirements test’. Such a description is misleading as the amendments which would have introduced
such a test previously never came into operation before they themselves were subject to amendment.
There has never been an ‘inherent requirements test’ operative in Victorian law and we trust that the
Committee will acknowledge that the Bill seeks to impose a limitation which is untested in Victoria
and will create considerable uncertainty and potential for litigation. Public comments by the AttorneyGeneral in relation to the Bill have been unhelpful in this regard, oscillating between an inability to
describe how the Bill will operate and assertions about its likely impact based on ill-informed
stereotypes.
What is clear is that the Bill is solely aimed at curtailing the religious freedoms effected through
religious bodies and schools. It reflects a clear attempt to ‘trespass’ upon the rights and freedoms of
individuals seeking to express their faith through these entities including the families who seek to
provide a faith based education for their children through Christian schools.

Christian Schools Australia Limited ACN 092 580 124
Office Suite 14, Level One, Manuka Arcade, 22 – 30 Franklin Street Manuka ACT
Mail PO Box 3069 Manuka ACT 2603
Phone (02) 6257 7989 Fax (02) 6295 8835

In seeking to rely upon the provisions in the Charter of Human Rights and Responsibilities Act 2006
(the Charter) which ascribe human rights to natural persons and not corporate entities in his
Statement of Compatibility the Attorney-General undermines the objects and clear intentions of the
Charter.
Natural persons often seek to exercise fundamental human rights and freedoms through the
establishment of entities including corporate entities. It is clear that if a religious body or school was
conducted by an unincorporated group of individuals that it would be necessary to consider whether
the Bill limits human rights. In this case the Bill would clearly limit the human rights of those families
seeking to provide a faith based education for their children, a right recognised both in the Charter
and extensively in international law. The legal structure involved in the exercise of a right should not
be a relevant consideration in relation to whether those rights are infringed.
The Statement of Compatibility goes on to acknowledge the need to ‘balance’ the rights recognised in
section 8 of the Charter, recognition and equality before the law, and section 14, freedom of religion
and belief. In considering this balancing the Attorney-General concludes, with little real evidence or
analysis, that the proposal in the Bill is the ‘least restrictive means available to achieve the objective
of striking the appropriate balance’.
Such a statement stands in stark contrast to the recommendation of this Committee following the
Review of the Exceptions and Exemptions to the Equal Opportunity Act 1995 undertaken in 2009. The
Committee considered over 1800 submissions and many hundreds of comments received in petition
form. Given the level of public interest evidenced by the written submissions and petitions the
Committee also held public hearings on 4 and 5 August 2009. Having undertaken such an extensive
Review, the Committee concluded in its Final Report dated November 2009 that (sections 75 and 76
being the equivalent provisions to sections 82 and 83 in the current Act):
‘Having considered all submissions the Committee has decided to recommend that the
religious exceptions, concerning sections 75(2) and (3) and section 76, should be
retained but should apply for fewer attributes.’
This clearly demonstrates that the ‘least restrictive means’ to achieve an appropriate balance is found
in the existing provisions unamended. The Bill would not provide such a balance and goes well beyond
was is fair.
The Bill trespasses unduly upon rights or freedoms and is incompatible with the human rights set out
in the Charter. We urge the Committee to report to the Parliament accordingly.
Yours faithfully

Mark Spencer
Executive Officer, National Policy
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Institute for Civil Society
ABN: 46 611 668 243
Australian Registered Charity
PO Box 2107
Camberwell West, Vic, 3124

Ms Lizzie Blandthorn MP
Chair
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
East Melbourne VIC 3002
By email: Nathan.bunt@parliament.vic.gov.au
Dear Ms Blandthorn
Equal Opportunity Amendment (Religious Exceptions) Bill 2016
This Bill limits the current exceptions to prohibited discrimination for religious
bodies and schools in sections 82(2) and 83(2) of the Act (“current exceptions”).
Under the current exceptions religious bodies (including charities and educational
institutions) and religious schools are not prohibited from doing an act in relation to
employment of persons if the act conforms with the doctrines, beliefs or principles of
the religion, or is reasonably necessary to avoid injury to the religious sensitivities of
adherents of the religion.
The current exceptions (in the context of employment decision) appropriately
balances the right of persons not to be discriminated against in employment
decisions because of protected attributes with the right of religious bodies (including
charities) and schools to maintain the integrity of the religious body’s or school’s
ability to express and live out the religion’s beliefs, practices and ethos by choosing
to employ people whose beliefs, expression and lifestyles conform to and model the
doctrines beliefs or principles of the religion.

Summary
The effect of the Bill will be to limit the current exceptions so that they will only
apply to an act done in relation to the employment of a person in a position by a
religious body or school where conformity with the body or school's religious
doctrines, beliefs or principles is “an inherent requirement” of the particular position
and the person does not meet that inherent requirement because of the person’s
religious belief or activity, sex, sexual orientation, lawful sexual activity, marital
status, parental status or gender identity.
No evidence has been provided that the balance struck in the current exceptions in
relation to employment decisions is causing problems or is unreasonable and needs
to be changed.
The inherent requirements amendment in the Bill trespasses on several human
rights and freedoms, discussed below, only one of which (freedom of religion) is
discussed in the Statement of Compatibility. It also requires an arm of the State such
as a human rights commission or tribunal or court to make a judgment as to whether
conformity with the body or school's religious doctrines, beliefs or principles is “an
inherent requirement” of an employment position. Thus an arm of the State will
need to determine whether a maths teacher or front office administrator at a Muslim
(or Catholic) school needs to be a Muslim (or Catholic) or celibate if not married or
faithful if married. Determining how important it is that a person in a particular
position conforms to the religious doctrines, beliefs or principles involves judgments
as to the culture and mission and self-definition of the religious organisation and its
fidelity to its own religious precepts - a task which is not appropriate for secular
institutions and for which they are ill-equipped.
In addition, the amendment is discriminatory in effect against religious persons and
organisations. The Equal Opportunity Act currently permits a range of
organizations like political parties, political clubs, clubs for minority cultures and
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religious bodies to discriminate either in employment or membership on the basis of
a person’s compatibility with the organisation’s ethos and values. But this Bill
removes that freedom only for religious bodies and hence is discriminatory against
religious bodies and schools and members of the religion. The Bill not require an
arm of the State to determine whether it is an inherent requirement of employment
with the ALP or the Liberal Party or the Greens to agree and act in accordance with
party policy before those parties can discriminate in employment on the grounds of
political belief or activity.
Relevant Rights Unjustifiably Limited
The Institute for Civil Society considers that the Bill:
(1) trespasses unduly upon several rights and freedoms including some of
Australis’s international human rights obligations (whether or not those
rights are included in the Charter);1 and
(2) contains unjustified limitations on several human rights in the Charter
including some not addressed in the Statement of Compatibility.
1. Right of parents to ensure their children have religious and moral education
in accordance with their convictions
The International Covenant on Civil and Political Rights article 18(4) obliges
Australia to have respect for the liberty of parents and, when applicable, legal
guardians to ensure the religious and moral education of their children in
conformity with their own convictions.
ICCPR Article 26 contains a protection against discrimination but that must be read
subject to the other rights in the ICCPR including Article 18(4).

1 Under section 17, Parliamentary Committees Act 2003 SARC is to report not just on compatibility of
the Bill with human rights under the Charter but also on whether the Bill directly or indirectly
trespasses unduly upon rights or freedoms.
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The UN Declaration on the Elimination of All Forms of Intolerant and of
Discrimination Based on Religion or Belief art 5(2) provides that: “Every child shall
enjoy the right to have access to education in the matter of religion or belief in
accordance with the wishes of his or her parents.”
Although the Charter is based on the ICCPR, it did not implement article 18(4) on
religious and moral education. Although it is not a Charter right, SARC should
consider whether the Bill limits this right which Australia has an international
obligation to uphold under the ICCPR and UN Declaration.
The current exceptions protect a religious body or school from being forced to accept
the promotion of views and examples of conduct by staff or members or students
which are opposed to its religious values and ethos.The effect of the Bill is that
religious schools will be forced to employ persons whose beliefs or actions and
lifestyles in relevant respects do not conform to the doctrines, beliefs or practices of
the religion if the State does not agree that such conformity is an inherent
requirement of the position. This will limit the ability of those schools to ensure that
staff are ambassadors for and models of the values of the religion. If religious
schools are forced to employ staff who contradict the values of the religion by word
or example, that will limit the ability of religious schools to provide a religious and
moral education in accordance with the convictions of parents who voluntarily
choose the value system of that school, contrary to the ICCPR and UN Declaration
provisions cited above.
The comments of human rights commissioners suggest religious schools should
have little confidence that these arms of the State will give weight to the reality that
some religious bodies and schools seek not just to provide instruction in areas of
knowledge but to create and maintain a community culture of lived values of the
religion, which every member of staff (maths teacher, receptionist and the gardener)
is expected to contribute to and live out. Former Victorian Human Rights
Commissioner Dr Helen Szoke commented about having to be satisfied concerning
the inherent requirements test for religious school positions:
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“In the case of religious education teachers or chaplains, this will be clear.
However, in the case of office staff or the maths teacher it will need to be
made explicit how religion is relevant to the job.”2
Moira Rayner, another former Commissioner, said it was difficult to see the
relevance of the beliefs or lifestyles of a cleaner, gardener or clerk in a religious
school. 3 On this reasoning the only staff in a religious school who clearly have an
inherent requirement to agree with and conform to the beliefs and practices of the
religion would be the religious studies teacher or chaplain.
But as Harrison and Parkinson have pointed out, religious associations (and schools)
call on all their members (and students) to (for example) “be a Catholic” or “be a
Muslim” and this goes beyond doctrinal propositions to include a holistic set of
behaviours and attitudes for virtuous living including sexual behaviours and
attitudes.4 In similar vein Patrick Lenta wrote: “moral virtue is not simply taught,
but is acquired by pupils through their association with teachers who are themselves
virtuous, with the corollary that it is wrong to place pupils with teachers who are
not virtuous… teachers teach moral values not didactically, as in the case of
arithmetic, but through example”.5
2. Freedom of Association and Freedom of Expression through voluntary
associations and Cultural Rights
One purpose of the current exceptions is to allow the religious body or school the
freedom to express its beliefs and values both in teaching and in living them out in
the shared life of its community of members and employees and to maintain the
2 Herald Sun 27 September 2009 http://www.heraldsun.com.au/news/victoria/gay-rights-groupsangry-at-victorian-equal-opportunity-laws-allowing-discrimination/story-e6frf7kx-1225780078806
3 Eureka Street 13 August 2009.
4 See Harrison and Parkinson, “Freedom beyond the Commons: Managing the Tension Between Faith
and Equality in A Multicultural Society” (2014) 40 Monash University Law Review 413, 444
5 Lenta, “Taking Diversity Seriously: Religious Associations and the Work-Related Discrimination”
(2009) 126 South African Law Journal 827, 853.
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integrity of its expressed values and ethos. As Parkinson has stated: “modelling [the
religion] within a faith community is as important as teaching [the religion] within a
classroom or from a pulpit. Indeed it may well be more important and have more
impact on people’s lives“.6
The current exceptions protect the religious body or school from being forced to
accept the promotion of views and examples of conduct by staff or members or
students which are opposed to its religious values and ethos. These freedoms are not
peculiar to religious bodies. They provide a freedom of internal management and
ability to maintain fidelity to the expressed values and mission of the association
which our society would value for any voluntary association formed to express and
model a set of values whether cultural, ethnic, political or religious. Our society
would not expect the ALP or the Liberal Party or the Greens (also voluntary
associations) to have to employ and retain persons who consistently spoke or acted
against core party policy. So why would a law force a Muslim school to justify to a
human rights commission or a tribunal why it should not have to hire a Jewish
maths teacher or vice versa?
In the USA, the Supreme Court has held that the First Amendment rights to free
speech and assembly (association) and to petition include a constitutional freedom
of people to gather in voluntary associations to express ideas – a right of expressive
association. This is not based on the freedom of religion clause of the First
Amendment but applies to all expressive associations whether or not religious. The
Supreme Court has held that the right of expressive association can override nondiscrimination laws and government policies if the effect of non-discrimination laws
or policies would be to force associations to include persons (as employees or
members) and that would interfere with the ability of the association to consistently
express its values.7

6 Parkinson, “Christian Concerns about an Australian Charter of Rights” (2101) 15(2) Australian
Journal of Human Rights 83, 97.
7 Boy Scouts of America v Dale (2000) 530 US 640, Hurley v Irish-American Gay Lesbian and Bisexul
Group (1995) 515 US 557. See also Rumsfeld v FAIR 126 S.Ct 1297.
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The ICCPR and the Charter protect freedom of expression (Charter s.15) and of
association (Charter s. 16). Charter section 16 (2) provides that every person has the
right to freedom of association with others, including the right to form and join
trade unions. Implicit in this is the freedom of members of a voluntary association
not to be forced to join with or accept as other members or employees of voluntary
associations those whose views and practices are antithetical to the values of the
voluntary association.
Section 19(1) of the Charter (cultural rights) also contains some elements of this
freedom. It provides that “all persons with a particular cultural, religious, racial or
linguistic background must not be denied the right, in community with other
persons of that background, to enjoy his or her culture, to declare and practise his or
her religion and to use his or her language.” Being forced by law to accept within a
religious body or school persons who do not accept and practice the religion and
who speak and act inconsistently with the religion is a limitation on the right of
persons in community with others of the same religious background to declare and
practice that religion.
The Bill limits the Charter right to freedom of association and the cultural rights of
people with a shared religious background. It also limits the international analogues
of these rights under the ICCPR and other instruments.
3. Freedom of Religion and Belief
Religious freedom of individuals and bodies is well established in international
human rights law. Some of the relevant provisions appear at the end of this
submission.
Charter s.14 provides:
14. Freedom of thought, conscience, religion and belief
(1) Every person has the right to freedom of thought, conscience, religion and belief,
including—
(a) the freedom to have or to adopt a religion or belief of his or her choice; and
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(b) the freedom to demonstrate his or her religion or belief in worship, observance,
practice and teaching, either individually or as part of a community, in public or in
private.
(2) A person must not be coerced or restrained in a way that limits his or her
freedom to have or adopt a religion or belief in worship, observance, practice or
teaching.
Under the Bill. if an arm of the State decided that it is not an inherent requirement
that a counsellor or teacher or a youth worker or the pastoral care worker in a
religious body or school had to conform to the beliefs and practices of the religion,
the freedom of a person to demonstrate his or her religion or belief in worship,
observance, practice and teaching, as part of a community in that body or school (and
even individually in that body or school) is impaired. The culture of the organisation
is radically changed from one where the person knew that all employees upheld the
person’s religion in belief and practice to one where only some do and some can
freely oppose it under protection of anti-discrimination law.
4. Discrimination Against Religious Persons and Organisations
The Bill is discriminatory because it is targeted only at religious organisations and
individuals.
Section 8 of the Charter provides:
(2) Every person has the right to enjoy his or her human rights without
discrimination.
(3) Every person is equal before the law and is entitled to the equal protection of
the law without discrimination and has the right to equal and effective
protection against discrimination.
The Charter conceives that only individuals can have human rights so this is a
limitation of Charter s.8 for members, staff, parents and students in religious bodies
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or schools who would be forced to accept as employees persons whose beliefs and
activities are antitheticial to the religion.
But in international law, religious bodies and schools also have freedom of religion
rights so SARC should consider whether the Bill trespasses on the rights and
freedoms of such bodies regardless of the Charter, including under Article 18 of the
ICCPR. Carolyn Evans has written:
“While individuals choose to exercise their religion within an organised
religious group, the state must respect the autonomy of this group with
respect to decisions such as the freedom to choose their religious leader,
priests and teachers, the freedom to establish seminaries or religious schools
and the freedom to prepare and distribute religious texts or publications”. 8
Currently the Act gives similar exceptions to religious bodies and schools9, political
parties10, political clubs11 and to clubs which operate principally to preserve a

Carolyn Evans, Legal Protection of Religious Freedom in Australia (2012) p.35. Evans acknowledges that
group religion rights like all rights are subject to limitation but such limitations need to be reasonable
and justified. See also Nicholas Aroney ”Freedom of Religion as an Associational Right”(2014) 33
University of Queensland Law Journal 153 at 178ff.
9 Sections 82 and 83: The key relevant provisions can be paraphrased as follows: The prohibitions on
unlawful discrimination in Part 4 do not apply to anything done by a religious body or an
educational institution that is conducted in accordance with religious doctrines, beliefs or principles
(in the course of conducting the religious body or educational institution) in respect of a person on
the basis of the person's religious belief or activity, sex, sexual orientation, lawful sexual activity,
marital status, parental status or gender identity if the thing done—
(a)
conforms with the doctrines, beliefs or principles of the religion; or
(b)
is reasonably necessary to avoid injury to the religious sensitivities of adherents of
the religion.
10 Section 27: An employer may discriminate on the basis of political belief or activity in the offering
of employment to another person as a ministerial adviser, member of staff of a political party,
member of the electorate staff of any person or any similar employment.
11 Section 66A: A club, or a member of the committee of management or other governing body of a
club, may exclude a person from membership on the basis of political belief or activity if the club was
established principally for a political purpose.
8
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minority culture12 such as clubs for ethnic groups and GLBTI people. All of those
groups enjoy statutory exceptions to discriminate either in relation to employment
or membership in order to preserve and protect their values, activity and culture –
be it religious beliefs and activity, political beliefs and activity or their minority
culture. So the Act allows the Greens political party to refuse to employ climate
change deniers as policy spokespersons or call centre operators or accountants or in
any other position. The Act allows the Sex Party to sack an employee who supports
the Right to Life in their own time. There is no inherent requirements test for such
political employment discrimination and none is proposed by the government. The
Act allows a gay men’s club which operates primarily to preserve gay male culture
to refuse to have people other than gay men as a member without requiring any
justification to a human rights commissioner, court or tribunal as to why sexual
orientation should be a necessary condition of membership. Why are the inherent
requirements Bill and the Greens Bill targeted only at the freedoms of religious
voluntary associations and leave untouched the freedoms of cultural and political
voluntary associations?
The Bill is therefore discriminatory in applying the inherent requirements test only
to religious bodies and schools and not to political organisations or clubs or clubs for
minority cultures. It is discriminatory in limiting the freedoms of association and
expression of those bodies and schools and of members and staff of religious bodies,
and of staff and parents and students of religious schools while not affecting those
freedoms of members and staff of political organisations and clubs for promoting
minority cultures.

Section 66: A club, or a member of the committee of management or other governing body of a
club, may exclude from membership a person who is not a member of the group of people with an
attribute for whom the club was established if the club operates principally to preserve a minority
culture.

12
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Limitations on the Above Rights by the Bill are not Demonstrably Justifiable or
Proportionate
Section 7 of the Charter providers that all Charter rights may be subject under law
only to such reasonable limits as can be demonstrably justified in a free and
democratic society based on human dignity, equality and freedom, and taking into
account all relevant factors including— (a) the nature of the right; and (b) the
importance of the purpose of the limitation; and (c) the nature and extent of the
limitation; and (d) the relationship between the limitation and its purpose; and (e)
any less restrictive means reasonably available to achieve the purpose that the
limitation seeks to achieve.
The current religion exceptions in the Equal Opportunity Act already limit the
freedoms of association, expression, religion and cultural rights of religious persons
and the right to choose the moral and religious education of a child in order to
enhance the right not to be discriminated against in employment.
The Bill adds to the limitation on these rights purportedly to “better balance” the
right of non-discrimination in employment with the freedom of belief and
conscience. But there is no evidence that there is in fact any significant
discrimination in employment under the religion exceptions. Even if there were such
evidence, a weighing of the respective harms to the rights involved leads to the
conclusion that the current exceptions should not be restricted further. An
individual applicant or employee whose beliefs or conduct contradict the doctrines,
beliefs or practices of the religion of the religious employer will in almost all cases be
able to find alternative employers where there is no such conflict. For example a
person whose application for a teaching position in a religious school is refused
because the person contradicts the doctrines, beliefs or practices of the religion could
move to a large number of independent schools or any government school and find
that their religious beliefs or conduct in relation to sexual activity or sexual
orientation raised no concerns at all.
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But if the inherent requirements test is adopted, the religious body or school cannot
go elsewhere. Its ability to maintain its ethos and values for its other members,
students and parents in these matters has to be justified to the State and, if denied by
the State, once compromised cannot be recovered. For the same reasons if the
inherent requirements test is adopted, the current option of individuals to attend or
use or send their children to a religious body or school, all of the staff of which
express and live out the values of the religion, can be foreclosed by the State.
There is a less restrictive means than the Bill which is reasonably available to achieve
the purpose of protecting the right of non-discrimination in employment while
upholding the freedoms of expression, association, cultural rights and right to
choose the moral and religious education of a child. It is the current exceptions in
ss.82 and 83 which should not be amended by adding the inherent requirements
test.
Mark Sneddon
Executive Director, Institute for Civil Society
contact@i4cs.com.au
11 September 2016
About the Institute for Civil Society
The Institute for Civil Society is a new think tank which
1. Promotes recognition and respect for the institutions of civil society which sit
between the individual and the State such as clubs and associations, schools,
religious bodies, charities and NGOs.
2. Promotes recognition and protection of traditional rights and freedoms such
as freedom of association, freedom of speech and freedom of conscience and a
sensible and civil discussion about how to balance competing rights and
freedoms.
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Some Relevant International Declarations and Conventions on Religious Freedom
Relevant provisions of the applicable international declarations and conventions
include the following.
Universal Declaration of Human Rights 1948 (UDHR)
Article 18
Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief in
teaching, practice, worship and observance.
International Covenant on Civil and Political Rights (ICCPR)
Article 4 No derogation from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18
may be made under this provision.
Article 18
1. Everyone shall have the right to freedom of thought, conscience and religion. This
right shall include freedom to have or to adopt a religion or belief of his choice, and
freedom, either individually or in community with others and in public or private to
manifest his religion or belief in worship, observance, practice and teaching.
2, No one shall be subject to coercion, which would impair his freedom to have or to
adopt a religion or belief of his choice.
3. Freedom to manifest one's religion or beliefs may be subject only to such
limitations as are prescribed by law and are necessary to protect public safety, order,
health, or morals or the fundamental rights and freedoms of others.
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4. The States Parties to the present Covenant undertake to have respect for the
liberty of parents and, when applicable, legal guardians to ensure the religious and
moral education of their children in conformity with their own convictions.
Article 27
In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right in community with the
other members of their group, to enjoy their own culture, to profess and practise
their own religion, or to use their own language.
The ICCPR was ratified by Australia on 13 August 1980. Australia acceded to the
First Optional Protocol to the ICCPR with effect from 25 December 1991.
Declaration on the Elimination of all Forms of Intolerance and Discrimination
based on Religion or Belief (Religion Declaration)
Articles 2 & 3
These provisions prohibit any act or practice of intolerance or discrimination on the
grounds of religion or belief by any person in any capacity whatsoever.
Articles 4 & 7
These place obligations on States to take positive measures to counter intolerance
and discrimination on the ground of religion and belief.
Article 5
Freedom to impart religion or belief to one's children - children have a right of
access to a religious education that is consistent with the wishes of their parents.

14

Article 6
Religion and belief in practice - provides a list of minimum freedoms, including
freedom to teach religion and belief and freedom to establish and maintain
appropriate charitable institutions and freedom to assemble and worship.
This Declaration has been declared to be a 'relevant international instrument' for the
purposes of the Australian Human Rights Act 1986 (Cth).
Convention on the Rights of the Child
Article 28
Provides for education to develop the child to his or her fullest potential, but this
article is not to be construed so as to "interfere with the liberty of individuals and
bodies to establish and direct educational institutions..."
Convention against Discrimination in Education
Article 5(b)
"it is essential to respect the liberty of parents ... firstly to choose for their children
institutions other than those maintained by the public authorities but conforming to
such minimum educational standards as ... approved by the competent authorities
and secondly, to ensure ... the religious and moral education of the children in
conformity with their own convictions..."
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Seventh-day Adventist Schools (Vic) Ltd
141 Central Road, Nunawading, Vic 3131
PO Box 215, Nunawading, Vic 3131
Phone: (03) 9264 7730
Fax: (03) 9264 7700
ABN NO. 11 106 906 423

VICTORIA
12 September 2016
Ms L Blandthorn MLA
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
East Melbourne VIC 3002
via email: sarc@parliament.vic.gov.au

Dear Ms Blandthorn

Re: Equal Opportunity Amendment (Religious Exceptions) Bill 2016
We have been informed that the Committee is currently reviewing the abovementioned Bill introduced into the
Parliament on 30 August, 2016.
There are six Adventist schools in Victoria educating approximately 2500 students. On behalf of those schools,
students and their families and communities we want to convey our concerns in relation to the Bill. These
concerns are well expressed in the letter dated 11 September from Christian Schools Australia which we support
and endorse.

In brief the Bill:



‘trespasses unduly upon rights or freedoms’ - the religious freedom rights of the family seeking an Adventist
education;
‘is incompatible with the human rights set out in the Charter of Human Rights and Responsibilities’ – in
particular the religious freedom rights in section 14 of the Charter of Human Rights and Responsibilities Act
2006 (the Charter).

The Bill is directly aimed at curtailing the religious freedoms effected through religious bodies and schools. The
Bill is not the ‘least restrictive means available to achieve the objective of striking the appropriate balance’
between rights within the Charter.

We call upon the Committee to support the recommendation of the, earlier, Committee following the Review of
the Exceptions and Exemptions to the Equal Opportunity Act 1995 undertaken in 2009. Having undertaken an

extensive Review, the Committee concluded in its Final Report dated November 2009 that (sections 75 and 76
being the equivalent provisions to sections 82 and 83 in the current Act):
‘Having considered all submissions the Committee has decided to recommend that the religious
exceptions, concerning sections 75(2) and (3) and section 76, should be retained but should apply for
fewer attributes.’
The Bill trespasses unduly upon rights or freedoms and is incompatible with the human rights set out in the
Charter. We urge the Committee to report to the Parliament accordingly.

Yours faithfully

Brian Mercer
Director of Education, Seventh-day Adventist Schools (Victoria) Ltd
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