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Terms of Reference - Scrutiny of Bills
The func ons of the Scru ny of Acts and Regula ons Commi ee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to whether the
Bill directly or indirectly –
(i)
trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obliga ons dependent upon insuﬃciently defined administra ve powers;
(iii) makes rights, freedoms or obliga ons dependent upon non-reviewable administra ve decisions;
(iv) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on personal privacy
within the meaning of the InformaƟon Privacy Act 2000;
(v) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on privacy of health
informa on within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legisla ve power;
(vii) insuﬃciently subjects the exercise of legisla ve power to parliamentary scru ny;
(viii) is incompa ble with the human rights set out in the Charter of Human Rights and Responsibili es;
(b)

to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)
as to whether the Bill directly or indirectly repeals, alters or varies sec on 85 of the ConsƟtuƟon Act 1975,
or raises an issue as to the jurisdic on of the Supreme Court;
(ii)
if a Bill repeals, alters or varies sec on 85 of the ConsƟtuƟon Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary sec on 85 of the ConsƟtuƟon Act 1975, but an issue is raised as to the
jurisdic on of the Supreme Court, as to the full implica ons of that issue;
Parliamentary CommiƩees Act 2003, sec on 17
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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2014 one penalty unit equals $147.61 )
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill

ii
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Consumer Affairs Legislation Further Amendment Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

20 August 2014
20 August 2014
Legislative Council
Hon Matthew Guy MP
Minister for Consumer Affairs

Purpose
The Bill amends the:
Owners Corporations Act 2006 (‘the Act’) to:


improve the regulation of owners corporation managers by preventing unsuitable persons with
convictions for fraud, dishonesty, drug trafficking, or violence that are punishable by a term of
imprisonment of three months or more, from becoming or remaining owners corporation
managers. Notwithstanding these new provisions a person may apply to VCAT to continue to be
registered as a manager.[11‐14]



remove unreasonable restrictions in contracts on the ability of owners corporations to
terminate management contracts and extend the owners corporation jurisdiction of the VCAT to
enable it to determine disputes about management contracts including unfair terms in such
contracts [5]



limit, with some exceptions, management contracts to renewable three year appointments [4]



require managers to disclose conflicts of interest in relation to contracts entered into by their
owners corporations and disclose any commissions and other benefits receivable under such
contracts. Managers will need to provide an annual report on any such benefits [7, 8]



insert a requirement that managers take reasonable steps to ensure that any goods and services
they procure on behalf of an owners corporation are sourced at competitive prices and on
competitive terms [6]



impose a conduct obligation on managers by prohibiting them from exerting pressure on
members of owners corporation to influence the outcome of a vote or election [6]



protect owners corporations funds by prohibiting managers from pooling the funds of separate
owners corporations in one bank account, and by allowing owners corporations to request
copies of statements for bank accounts that contain trust money [6]



insert a new Part 8A in the Act to make provision for retirement villages with owners
corporations to prohibit a retirement village developer who has a majority voting power in the
owners corporation from voting on owners corporations fee increases [9]

Retirement Villages Act 1986 (‘the Act’) to:


clarify the interaction between the Act and the Owners Corporations Act 2006 in relation to
retirement villages with owners corporations



clarify that the purchase price for a freehold unit in a retirement village is an ingoing
contribution as is a deferred obligation to pay an ingoing contribution

1
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clarify that recurrent capital charges are maintenance charges



clarify that the provisions of the Act relating to an owner and to retirement village land refer to
the owner of the retirement village and to the retirement village rather than to owner residents
and their unit



clarify when the Act ceases to apply to a retirement village



remove duplicated obligations as between retirement village owners and managers



provide for early release of pre‐payments made by non‐owner residents, to match that for
owner residents under the Sale of Land Act 1962



improve the procedures for annual meetings



clarify and rationalise the various provisions for removing retirement village notices and
charges. [17‐39]

Sale of Land Act 1962 amend the definition of ‘terms contract’ to address stakeholder concerns that
previous legislative changes have resulted in the inadvertent exclusion of some contracts from the
statutory protections given to ‘terms contracts’1. The amendments also clarify practices and
circumstances that will not inadvertently create a ‘terms contract’. [40]
Veterans Act 2005 to:


enable patriotic funds trustees to apply to the Director of Consumer Affairs Victoria for consent
to minor changes to trust deeds where the deed itself lacks a power of amendment.
Amendments may not however alter the purposes for which the fund was originally
established. [42]



provide a procedure to allow two or more small patriotic funds to amalgamate [42]



simplify the process for trustees seeking the transfer of patriotic fund assets of up to $5,000 to
other patriotic funds or charitable organisations, including to interstate funds or organisations.
Transfers will require the approval of the Director of Consumer Affairs (up to $1,000) or the
Minister (up to $5,000). For transfers above these thresholds the requirement of Governor in
Council approval will be retained.[41, 43]



insert a validation provision for transfers made without the approval of Governor in Council, the
Minister or Director in circumstances where, had approval been sought prior to the transfer it
would have been given. [44]

Australian Consumer Law and Fair Trading Act 2012 to clarify that it is not a prohibited debt
collection practice for a creditor to contact a debtor for the purposes of complying with the
requirements of the National Credit Code. [45]

Content
Commencement provision
The Committee notes the minor typographical error made in clause 2. Subsection (2) should refer to
subsection (3) instead of subsection (4). The commencement clause has no subsection (4).

Charter report
The Consumer Affairs Legislation Further Amendment Bill 2014 is compatible with the rights set out
in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
1

2

A ‘terms contract’ is defined by Sale of Land Act 1962, s.29A.
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Crimes Amendment (Sexual Offences and Other Matters) Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

20 August 2014
21 August 2014
Legislative Assembly
Hon Robert Clark MP
Attorney‐General

Purpose
The Bill amends the:
Crimes Act 1958 (‘the Act’) to:


insert section 34C providing an amended definition of ‘consent’2 for the purposes of the sexual
offences in sections 38 to 42 of the Act. The section provides a non‐exhaustive list of
circumstances where the person is taken not to have consented. The section will apply to the
new subdivision 8A and the existing offences in subdivisions 8B to 8D in the Act. [3]



inserts a new subdivision 8A of Part I of the Act (Rape and sexual assault) to reform the law
relating to rape and sexual assault. The provisions define a number of matters including the
meaning of; sexual penetration; touching; taking part in a sexual act and; the effect of
intoxication on reasonable belief.
The offences covered in subdivision 8A are respectively, section 38 (rape); section 39 (rape by
compelling sexual penetration); section 40 (sexual assault); section 41 (sexual assault by
compelling touching); section 42 (assault with intent to commit sexual offence) and; section 43
(threat to commit a sexual offence).[4]



The provisions insert a ‘reasonable belief test’ (new section 37G) as to whether the victim has
given consent in the circumstances, including any steps the person took to find out whether the
other person consents or would consent to the act. [4]
Extract from the second reading speech:
The Bill will introduce a new fault element into these offences, which will apply when ‘the
accused does not reasonably believe that the other person consents’ to the sexual activity.
This means that the accused will come within the fault element if they did not believe that
the complainant was consenting or, if they did have such a belief, it was not a reasonable
one. This fault element is conceptually simpler than the current law, which is complex and
confusing. … It means that offenders will not escape liability for committing sexual offences
where their belief that the other person is consenting is unreasonable.
The new fault element requires a person to have objectively reasonable grounds for their
belief that another person consents to sexual activity with them. It will not be a matter of
what the accused thinks it is reasonable to believe. Instead, the courts will apply a more
objective standard that reflects community standards of what is a reasonable belief. … The
Bill contains a list of circumstances in which a person is taken not to have consented to a
sexual act. … The Bill provides that when an accused has knowledge that one of these
circumstances exists, this is enough to show that he or she did not have a reasonable belief in
consent.

2

The current definition for consent is found in the Crimes Act 1958, section 36.
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in certain child sexual offences3, abolish the exception to the offences where a person is married
to the victim. The explanatory memorandum provides that the exceptions are now redundant as
it is no longer possible under the Marriage Act 1961 (Cth) for a person to be legally married in
Australia under the age of 16. [5]



to make minor amendments to the offence of grooming for sexual conduct with a child under
the age of 16 years under section 49B of the Act. [6]



to insert new section 70AAA to provide for four exceptions to child pornography offences for
minors in sections 68, 69 and 70 of the Act. These sections respectively relate to; production of
child pornography; the procurement of a minor for child pornography and; possession of child
pornography. The exceptions only apply to minors (under age 18 years) and apply to child
pornography in the form of an image. The exceptions aim to capture non‐predatory and non‐
exploitative sexting. They focus on age and the nature of the act depicted. [8]

(Refer to Charter report)
Criminal Procedure Act 2009 to insert a new section 7A to remove the time limits on commencing
proceedings for certain former sexual offences committed prior to 1991. [10]
Extract from the explanatory memorandum:
Those historical time limits on prosecution currently continue to operate even though the
legislative provisions creating the relevant offences (dating back to 1928) have been
repealed.
The effect of this provision is that the immunity from prosecution gained from the existence
of the time limit on the commencement of proceedings is removed. This means that these
historical sexual offences against children can now be prosecuted. This provision is modelled
on that enacted in South Australia in the Criminal Law Consolidation (Abolition of Time Limit
for Prosecution of Certain Sexual Offences) Amendment Act 2003. The High Court held in
PGA v The Queen [2012] HCA 21 that the repealing provision did not create retrospective
criminal liability, but did effectively remove the immunity that had applied after a specified
period of time from the date of the alleged offence if a complaint had not been made within
that period of time.
(Refer to Charter report)
Criminal Procedure Act 2009 to provide a new ‘course of conduct charge’ for an offence that involves
more than one incident of the same offence. A single charge may be made if each incident is an
offence under the same provision, and in sexual offences involves the same complainant, and the
incidents occur more than once over a specified period. [11‐13]
Extract from the second reading speech:
The Bill will enable the prosecution to file a ‘course of conduct’ charge alleging multiple
incidents of sexual offending against the same complainant. Under this new approach, the
prosecution will not need to prove particular incidents of abuse or identify distinctive
features differentiating any of the incidents. Therefore the complainant will not need to
provide details about separate incidents of abuse. … The course of conduct charge will also
be available in relation to other specified offences such as theft, money laundering and
obtaining a financial advantage by deception. …
(Refer to Charter report)
3

4

Crimes Act 1958, sections 45(3), 47(1) and 47A(1) respectively the offences are, sexual penetration of a child under
age of 16; indecent act with a child under the age of 16 years; and persistent sexual abuse of a child under the age of
16 years
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Sentencing Act 1991 in respect to sentencing an offender for a ‘course of conduct’ offence so that
the sentence reflects the totality of the offending but one that does not exceed the maximum
penalty prescribed for the offence if charged as a single offence. [17‐19]
(Refer to Charter report)
Jury Directions Act 2013 in relation to jury directions on the question of consent and reasonable
belief in consent in rape and certain other sexual offence cases. [20‐27]
Summary Offences Act 1966 to insert two offences (new sections 41DA and 41DB), respectively, the
distribution of intimate images, and threats to make such distributions. The amendments introduce a
‘community standards of acceptable conduct’4 test in respect to these offences.
The first new offence prohibits intentional distribution of an intimate image where that distribution
is contrary to ‘community standards of acceptable conduct’. This offence does not apply if the person
in the image is an adult and has consented (expressly or impliedly) to the distribution. The second
offence prohibits a person from threatening to distribute an intimate image of another person
depicted in the image, and the distribution would be contrary to community standards of acceptable
conduct. [23‐27]
(Refer to Charter report)
Classification (Publications, Films and Computer Games) (Enforcement) Act 1995 to provide for
exceptions to an offence against section 57A (publication or transmission of child pornography). The
amendments mirror the exceptions to offences provided by the amendments proposed in clause 8 to
the Crimes Act 1958 (see above) [28‐29]
Working with Children Act 2005 (‘the Act’) to provide for offences relating to intimate images
introduced by the amendments made to the Summary Offences Act 1966, to be treated as category B
offences for adults and category C offences for children for the purposes of the Act. [36]
The Bill makes consequential amendments to a number of other Acts.

Content
Rights or freedoms – Retrospective laws – Removing restrictions on prosecuting sexual offences
committed prior to 1991 – Whether retrospective law or removal of immunity – Whether undue
trespass
The Bill will removes the 12 month time limitations which currently prevent the prosecution of
certain sexual offences alleged to have been committed against children prior to 1991. Under the
current provisions criminal prosecutions for sexual offences committed against children must be
commenced within 12 months from the alleged offence. [10]
The Committee notes the remarks in the statement of compatibility:
Section 27(1) of the Charter act provides that '[a] person must not be found guilty of a
criminal offence because of conduct that was not a criminal offence when it was engaged in'.

4

The new definition of community standards of acceptable conduct in relation to the distribution of intimate image
requires that courts have regard to (a) the nature and content of the image; (b) the circumstances in which the image
was captured; (c) the circumstances in which the image was distributed; (d) the age, intellectual capacity, vulnerability
or other relevant circumstances or a person depicted in the image; (e) the degree to which the distribution of the
image affects the privacy of a person depicted in the image.

5
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The Bill (at clause 10) retrospectively removes historical time limits on the prosecution of certain
sexual offences against children committed prior to 1991. This repeal does not retrospectively
create any criminal offence, because the conduct was (and remains) a criminal offence at the
time the conduct was engaged in. Removing the immunity from prosecution that arose 12
months after the offending does not limit section 27(1) of the charter act because such changes
to criminal procedure do not amount to the retrospective creation of criminal liability.
The Committee further considers the implications of the removal of the immunity in its Charter
report below.
Rights or freedoms ‐ Due process – Common law right for accused to be informed of particulars of
offence – Degree of specificity as to date, time , place etc. – Course of conduct charge – Whether
provision an undue trespass to rights or freedoms
The Committee notes that new subclause 4A inserted by clause 13 of the Bill provides that, in proving
a course of conduct charge, it is not necessary to prove an incident of the offence with the same
degree of specificity as to date, time, place, circumstances or occasions as would be required in a
charge constituted only by that incident. It is not necessary to prove any particular number of
incidents, dates, times, places, circumstances or occasions. Nor is it necessary to prove distinctive
features differentiating any incidents, or the general circumstances of any particular incident.
The totality of the amendments appear to be a departure of the common law right for an accused to
be informed with sufficient specificity of the particulars of the alleged offending.
The course of conduct charge may be proved by generalised evidence of multiple occasions of
offending of what may typically or routinely occurred. (new section 4A(9) and 4A(10))
However, the prosecution must prove beyond reasonable doubt that the incidents of the offence,
taken together, amount to a course of conduct, having regard to their time, place or purpose of
commission and any other relevant matter. (4A(8))
The explanatory memorandum provides:
To establish a course of conduct, it is not necessary to prove an exact number of "incidents" of
an offence, or the times, dates, places or circumstances of those "incidents". Further, it is not
necessary to prove "distinctive" features differentiating the incidents. This reform responds to
difficulties commonly faced by complainants in cases of repeated sexual abuse in distinguishing
one instance of sexual abuse from another, due to the repeated nature of the offending.
The Committee observes that the Federal Court of Australia has repeatedly held that it would be
‘unjust, oppressive or too severe a punishment’ to surrender an Australian to New Zealand for
prosecution for sexual offence charges that (in accordance with criminal procedure in that
country) ‘do not particularise particular incidents but rather allege a course of offending conduct
between two nominated dates’.5
The Committee refers to the Parliament the question whether the ‘course of conduct’ charge is a
departure from the common law principle that an accused be given specifics of the alleged
offence(s).
Presumption of innocence – Reverse onus – Accused has legal burden to prove exception
The Bill inserts a new section 70AAA in the Crimes Act 1958 to introduce four exceptions to child
pornography offences in sections 68, 69 and 70 of that Act.6 The exceptions to these offences only
5

6

6

Newman v New Zealand [2012] FCAFC 133, [44] (applying s. 34(2), Extradition Act 1988 (Cth)). See also Bannister v
New Zealand [1999] FCA 362.
The offences concern the production of child pornography (section 68), the procurement of a minor for child
pornography (section 69) and the possession of child pornography (section 70.
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apply to minors (persons under 18 years) and only apply to child pornography which is in the form of
an image. New section 70AAA(7) provides that the accused bears the burden of proving on the
balance or probabilities that they believed on reasonable grounds that they were not more than two
years older than the other minor depicted in the image, or that they believed on reasonable grounds
that the image did not depict a criminal offence. The same burden is imposed under the
amendments made by the Bill to section 57A of the Classification (Publications, Films and Computer
Games (Enforcement) Act 1995). [8, 28]
The statement of compatibility provides:
Where an accused wishes to rely on an exception to a child pornography offence by arguing
that they believed on reasonable grounds that they were not more than two years older than
the other minor depicted in the image, or that they believed on reasonable grounds that the
image did not depict a criminal offence, then the accused (under new section 70AAA(7) of
the Crimes Act 1958 and new subsection 57A(8) of the Classification (Publications, Films and
Computer Games (Enforcement) Act 1995) will bear the legal onus of proving that reasonable
belief.
This does not limit the presumption of innocence because the matter concerns an exception,
what is to be proved lies peculiarly within the knowledge of the accused, and the prosecution
must still prove all the elements of the offence beyond reasonable doubt.
The Committee considers that the imposition of a legal burden on the accused in the exception
provisions proposed does not constitute an undue trespass to rights or freedoms.

Charter report
Protection of children – Exceptions to child pornography offences for minors – Whether law applies
to still and moving images
Summary: Clauses 8 and 28 introduce various defences to child pornography offences for minors.
The Committee will write to the Attorney‐General seeking further information as to whether or not
the new defences introduced by clauses 8 and 28 apply to both still and moving images.
The Committee notes clauses 8 and 28, inserting a new section 70AA into the Crimes Act 1958 and
amending existing s. 57A of the Classification (Publications, Films and Computer Games)
(Enforcement) Act 2005, introduce various defences to child pornography offences for minors. Each
of the defences only applies if the child pornography ‘is an image’.
The Statement of Compatibility remarks:
The bill’s new exceptions to child pornography offences enhance the protection of minors
who engage in non‐exploitative peer‐to‐peer sharing of images from unwarranted
prosecution for child pornography offences.
However, the Committee observes that the new defences do not define ‘image’. By contrast, the new
offence of distributing an intimate image (discussed below) expressly applies to a ‘moving or still
image’.
The Committee notes that the Parliament’s Law Reform Committee recommended that the new
defence for minors should apply to a ‘film or photograph’.7

7

Law Reform Committee, Inquiry into Sexting, Parliament of Victoria, May 2013, p. 145. The term ‘film or photograph’
appears in the current defence for minors to possessing child pornography: see Crimes Act 1958, s. 70(2)(d‐e). ‘Film’ is

7
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The Committee will write to the Attorney‐General seeking further information as to whether or
not the new defences introduced by clauses 8 and 28 apply to both moving and still images.
In the event that it is intended that the new defences apply to both moving and still images, the
Committee seeks further information as to whether or not expressly providing to that effect in the
text of clauses 8 and 28 would be a less restrictive alternative reasonably available to achieve
those clause’s purposes of protecting minors from unwarranted prosecution for child pornography
offences.

Equality – Retrospective criminal liability – Abolition of immunity from prosecution arising because
of time limits – Lawful sexual activity – Whether proposed law permits prosecution for lawful
sexual activity
Summary: Clause 10 abolishes any immunity from prosecution arising because of time limits
applicable between 1928 and 1991 requiring prosecutions within twelve months for various sexual
offences. The Committee observes that, in some instances, clause 10 removes immunity from
prosecution for past consensual sexual activity that would be lawful if it occurred now. The
Committee will write to the Attorney‐General seeking further information.
The Committee notes that clause 10, inserting a new section 7A into the Criminal Procedure Act
2009, abolishes ‘[a]ny immunity from prosecution arising because of the time limit imposed by’
various provisions requiring prosecutions within twelve months for:




8
9

10

8

offences between 1928 and 1980 of unlawful carnal knowledge of:8
o

a girl aged between 12 and 16, unless the girl consented and was older than or the same
age as the accused, generally punishable by up to ten years imprisonment:9 immunity from
prosecution removed by new sections 7A(a‐c).

o

a female aged between 16 and 18, unless either the female was married or not a virgin or
the accused was under 21, punishable by up to one year’s imprisonment: immunity from
prosecution removed by new sections 7A(a‐c).

offences between 1980 and 1991 of taking part in an act of sexual penetration with:
o

a person aged between 12 and 16, unless the person consented and the accused was either
no more than two years older or believed on reasonable grounds that the person was over
16 or married to him or her, generally punishable by up to ten years imprisonment:10
immunity from prosecution removed by new section 7A(d).

o

a person aged between 16 and 18, unless the person was married to the accused; or
consented to the act of sexual penetration and at the time either was not a virgin or the
accused was no more than five years older or believed on reasonable grounds that the

defined to include any ‘form of recording from which a visual image, including a computer generated image, can be
produced’: Classification (Publication, Films and Computer Games) Act 1995 (Cth), s. 5.
s. 47, Crimes Act 1928, s. 51, Crimes Act 1957, s. 51, Crimes Act 1958
The punishment was fifteen years if the accused was a teacher of the girl, and three years (five for teachers) for
attempt or assault with intent.The offences (but not the twelve‐month time limit) also applied where the girl was
aged between 10 and 12.
s. 48(6) Crimes Act 1958 (between 1980 and 1991). The punishment was fifteen years if the accused was a teacher of
the girl, and five years (seven for teachers) for attempt or assault with intent. The offence (but not the twelve‐month
time limit) also applied where the person was aged between 10 and 12.
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person was over 18 or married to him or her, generally punishable by up to two years
imprisonment:11 immunity from prosecution removed by new section 7A(e).
The Statement of Compatibility remarks:
Section 27(1) of the charter act provides that ‘[a] person must not be found guilty of a
criminal offence because of conduct that was not a criminal offence when it was engaged in.
The bill (at clause 10) retrospectively removes historical time limits on the prosecution of
certain sexual offences against children committed prior to 1991. This repeal does not
retrospectively create any criminal offence, because the conduct was (and remains) a
criminal offence at the time the conduct was engaged in. Removing the immunity from
prosecution that arose 12 months after the offending does not limit section 27(1) of the
charter act because such changes to criminal procedure do not amount to the retrospective
creation of criminal liability.
However, the Committee observes that various overseas courts have held (albeit sometimes by
narrow majorities) that retrospective repeals of limitation periods enacted after the limitation period
has expired impose retrospective criminal liability.12 In particular, the European Court of Human
Rights has held a provision in Europe’s human rights convention that is worded in a similar way to
Charter s. 27 ‘in principle prevents any restoring of the possibility of punishing offenders for acts
which were no longer punishable because they had already become subject to limitation’.13
The Committee notes that, in some instances, clause 10 removes immunity from prosecution for
past consensual activity (for example, consensual sex between a 15 year‐old boy and a 14 year‐old
girl in 1980 or between a 23 year‐old and a 17 year‐old virgin in 1990) that would be lawful if
committed today. The Committee also notes that some of the offences turn on outmoded
distinctions based on age14, lawful sexual activity (e.g. non‐virginity15), marital status and (for pre‐
1980 offences) sex.16
The Committee observes that a similar A.C.T. law enacted in 2013 expressly preserved immunity
from prosecution in some circumstances to ‘reflect current comparable child sexual offences’.17

11

12

13

14

15

16

17

s. 49(6) Crimes Act 1958 (between 1980 and 1991). The punishment was three years if the person was in the care,
supervision or the authority of the accused.
E.g. Stogner v California, 539 US 607 (2003); DPP v Judge Devins [2012] IESC 7. See also Kaing Guek Eav ‐ Decision on
the Defence preliminary objection concerning the statute of limitations of domestic crimes [2010] ECCC 91
(Extraordinary Chambers in the Courts of Cambodia), [51], listing decisions of various constitutional courts in Europe.
Kononov v Latvia [2008] ECHR 695, [144]. See also the discussion of an equivalent provision of the Human Rights Act
2004 (ACT) by the Standing Committee on Justice and Community Safety (Legislative Scrutiny Role), Scrutiny Report
13, 22 November 2013, pp. 2‐5, also discussing the rights to a fair hearing and to be tried without unreasonable delay.
See Law Reform Commission of Victoria, Report No. 18: Sexual Offences Against Children, November 1988, p. 4: “The
present age of consent to sexual relations is 18. It is excessively protective of 16 and 17 year‐olds and does not
realistically reflect contemporary patterns of behaviour… except in relation to a person who occupies a position of
authority over a child.”
Specifically, prior consensual sex with someone else. Crimes Act 1927, s. 46(3), Crimes Act 1957, s. 50(3) and Crimes
Act 1958, s. 50(3) (until 1980) each provided that ‘the expression “female” does not include a female who with her
consent has previously had intercourse with a male person other than the accused’. Crimes Act 1958, s. 49(4)(b)
(between 1980 and 1991) provided that consent is not a defence unless ‘the person had previously willingly taken
part in an act of sexual penetration with a person other than the accused’.
Charter s. 8(3) provides that every person is entitled to equal protection of the law without discrimination.
Discrimination is defined to mean discrimination on the basis of an attribute listed in s. 6 of the Equal Opportunity Act
2010. Those attributes include age, ‘lawful sexual activity’ (defined to mean ‘engaging in, not engaging in or refusing
to engage in a lawful sexual activity’), marital status and sex.
Crimes Legislation Amendment Act 2013 (ACT), s. 7, inserting new sections 441 and 441A into the Crimes Act 1900
(ACT). Section 441A preserves the immunity for offences against people under 16 where the defendant was no more
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The Committee will write to the Attorney‐General seeking further information as to whether or
not preserving immunity from prosecution for past consensual sexual activity that would be lawful
if it occurred now would be a less restrictive means reasonably available to achieve clause 10’s
purpose of ensuring that perpetrators of sexual crimes against children can be brought to justice.
Pending the Attorney‐General’s response, the Committee draws attention to clause 10.

Fair hearing – Prosecution may include more than one incident in a single charge – Prosecution
need not prove number or particulars of incidents – Defendant must be sentenced for the totality of
course of conduct – Whether proposed law requires punishment after uncertain verdict
Summary: The Committee will write to the Attorney‐General seeking further information as to the
effect of clause 13’s insertion of new sub‐clauses 4A(8), (9) and (10) into Schedule 1 of the Criminal
Procedure Act 2009, in the absence of any provision in the Act stating that Schedule 1 ‘has effect’.
The Committee refers to Parliament for its consideration the question of whether or not clauses 13
and 17, respectively amending the Criminal Procedure Act 2009 and the Sentencing Act 1991, by
providing that a defendant may be punished for committing multiple incidents of an offence without
proof of the number of incidents or particulars of any of them (including which type of act was
committed) when the court decides the defendant’s guilt, is compatible with the defendant’s Charter
right to have the charge decided after a fair hearing.
The Committee notes that clause 13, inserting a new clause 4A into Schedule 1 of the Criminal
Procedure Act 2009, provides that a charge for a sexual offence, a theft (or similar) offence, identity
crime, money laundering, cheating at gambling or a computer offence may include more than one
incident in a single charge, so long as each incident constitutes an offence under the same provision
(even though they involve ‘[m]ore than one type of act’), the incidents take place on more than one
occasion over a specified period and together they amount to a course of conduct.
The Committee also notes that clause 13 also inserts further sub‐clauses into new clause 4A of
Schedule 1 concerning how course of conduct charges must or may be proved.18 The Committee
observes that the effect of these clauses may be unclear. The terms of the Criminal Procedure Act
2009 do not provide that Schedule 1 ‘has effect’ but only that a charge sheet or indictment ‘must
comply with Schedule 1’ (s. 6(3)(c) & s. 159(3)(c)) and that a charge sheet or indictment ‘is not invalid
by reason only of a failure to comply with Schedule 1’ (s. 9(1) & s. 166(1)).19
To the extent that they are effective, new sub‐clauses 4A(8‐10) provide that the prosecution must
prove beyond reasonable doubt that the incidents amount to a course of conduct, but does not need
to prove:


an incident of the offence ‘with the same degree of specificity as to date, time, place,
circumstances or occasion as would be required if the accused were charged with an offence
constituted only by that incident’



any particular number of incidents; the dates, times, places, circumstances or occasions of those
incidents; that there were distinctive features differentiating any of those incidents; or the
general circumstances of any particular incident.

18
19
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than two years older than the complainant and for other offences where the conduct was consensual. See
explanatory memorandum to the Crimes Legislation Amendment Bill 2013 (ACT) at p. 8.
New clauses 4A(8)‐(10).
Compare existing s. 439, providing that ‘Schedule 4 has effect’. The Committee notes that, although s. 36(2) of the
Interpretation of Legislation Act 1984 provides that a Schedule to an Act forms part of the Act, s. 7 (which removes
the need for introductory words to give effect to part of an Act) only applies to a ‘section of an Act’.
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Clause 17, amending existing s. 5 of the Sentencing Act 1991, provides that a court sentencing an
offender under a course of conduct charge ‘must impose a sentence that reflects that the totality of
the offending that constitutes the course of conduct’.20
The effect of clauses 13 and 17 is that a defendant may be punished for committing multiple
incidents of an offence without proof of the number of incidents or particulars of any of them
(including the particular type of act committed) when the court decides the defendant’s guilt. The
Committee considers that clauses 13 and 17 may engage a criminal defendant’s Charter right to have
the charge decided after a fair hearing.21
The Statement of Compatibility remarks:
The course of conduct charge will still disclose to the accused the nature of the charge,
namely that the accused engaged in a course of conduct of offending. The prosecution will
still need to prove that charge beyond reasonable doubt, and will not be at a forensic
advantage. Where the course of conduct charge concerns repeated sexual offending, it is
unfair to victims of such sustained sexual abuse to have their evidence systematically
excluded because of a lack of specificity that may be due to the repeated nature of the
offending.
However, the Committee observes that, in a 1989 judgment involving ‘evidence of a number of
[sexual] offences said to have been repeated at two‐monthly intervals over a period of one year
(which period might fall anywhere within a period of almost three years)’, a majority of the High
Court commented:22
[T]he basis upon which the evidence was left to the jury allowed for the real possibility that
different jurors might have different acts in mind when they came to consider each of the
verdicts. Indeed, in view of the way the matter was left to the jury, it might even be possible
that, in relation to one or all of the counts, individual jurors had no specific act in mind, but
simply reasoned from the evidence as to frequency that the applicant committed one such
act within each of the specified periods. In these circumstances, it is impossible to say, in
relation to any one count in the indictment, that the jury as a whole was satisfied as to the
applicant's guilt of an individual act answering to the description of the offence charged…
In the course of argument it was stated by counsel for the Crown that it was impossible to
particularize or identify any individual act as the offence the subject of any count in the
indictment. Accordingly, it was said, unless the case could be left to the jury on the basis
allowed by the trial judge, no case could be prosecuted… Whatever practical difficulties may
exist, those difficulties (even if amounting to an impossibility) cannot justify a criminal trial
attended with such uncertainty that the verdict or verdicts must also be seen as uncertain.
The Committee will write to the Attorney‐General seeking further information as to the effect of
clause 13’s insertion of new sub‐clauses 4A(8), (9) and (10) into Schedule 1 of the Criminal
Procedure Act 2009, in the absence of any provision in the Act stating that Schedule 1 ‘has effect’.
The Committee refers to Parliament for its consideration the question of whether or not clauses 13
and 17, by providing that a defendant may be punished for committing multiple incidents of an
offence without proof of the number of incidents or particulars of any of them (including which
type of act was committed) when the court determines the defendant’s guilt, is compatible with
the defendant’s Charter right to have the charge decided after a fair hearing.
20

21
22

In addition, clause 18, amending existing s. 6B of the Sentencing Act 1991, provides that a court sentencing an
offender for a course of conduct charge may impose a sentence longer than that which is proportionate to the gravity
of the offence
Charter s. 24(1).
S v R (1989) 168 CLR 266, 287‐288.
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Expression – Offence to distribute intimate image where distribution is contrary to community
standards of acceptable conduct – Whether proposed law sufficiently accessible and precise
Summary: The Committee refers to Parliament for its consideration the question of whether or not
clauses 24 and 25, by criminalising any distribution ‘contrary to community standards’ of sexual or
semi‐naked images depicting third parties who are under 18 or where it is unclear that they freely
agreed to that distribution or its manner, are sufficiently accessible and precise to satisfy Charter s.
15(3)’s test for lawful restrictions on freedom of expression.
The Committee notes that clause 25, inserting a new section 41DA into the Summary Offences Act
1966, provides that it is an offence to intentionally distribute to another person an ‘intimate image’
of a third party where the distribution ‘is contrary to community standards of acceptable conduct’.
The offence is punishable by up to two years imprisonment.
The Committee also notes that clause 24, amending existing s. 40, defines an ‘intimate image’ to
mean ‘a moving or still image that depicts:


a person engaged in sexual activity;



a person in a manner or context that is sexual;



the genital or anal region of a person or, in the case of a female, the breasts.’

The Committee observes that this definition covers every depiction of human sex and nudity, as well
as depictions of anyone in a sexual context or in (lower) underwear.23
The Explanatory Memorandum remarks:
This definition is deliberately broad. It is intended to cover any image which may be
considered intimate. However, the new offences will not capture all intimate images for two
reasons. First, the distribution… of an intimate image will only breach new section 41DA… if
the distribution is, or would be, contrary to community standards of acceptable conduct, as
determined in the context of the particular case. Second, the distribution of an intimate
image will not contravene new section 41DA if the image is of an adult, and that adult has
expressly or implied consented to the distribution and the manner of the distribution. These
two aspects aim to ensure that the offences do not unduly restrict the distribution of
intimate images.
The Committee notes clause 24, amending existing s. 40, provides that ‘community standards of
acceptable conduct’ includes standards of conduct having regard to the nature and content of the
image, the circumstances in which the image was captured, the circumstances in which the image
was distributed and the age, intellectual capacity, vulnerability and other relevant circumstances of
the person depicted. However, the definition does not specify how to identify community standards
when views differ within the community.
The Committee also notes that new sub‐section 41D(3) provides an exception where the person
depicted is an adult who could reasonably be considered to have consented to the distribution of the
image and the manner in which it was distributed. However, this defence will not apply to images of

23
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See existing s. 40, providing that ‘“genital or anal region” in relation to a person, means the person's genital or anal
region whether bare or covered by underwear’.
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anyone under 18 or where it is unclear that the person depicted freely agreed24 to the distribution of
the image or the manner of that distribution.
The Committee observes that the combined effect of clauses 24 and 25 is to criminalise any
distribution ‘contrary to community standards’ of sexual or semi‐naked images depicting third parties
who are under 18 or where it is unclear that they freely agreed to the particular distribution and its
manner.
The Committee considers that clauses 24 and 25 may engage the Charter’s right to freedom of
expression. However, the Committee notes that Charter s. 15(3) provides:
(3) Special duties and responsibilities are attached to the right of freedom of expression and
the right may be subject to lawful restrictions reasonably necessary—
(a) to respect the rights and reputation of other persons; or
(b) for the protection of national security, public order, public health or public morality.
The Statement of Compatibility remarks:
Criminalising the distribution of an intimate image… comes within section 15(3) because the
offences are restricted to conduct that is contrary to community standards of acceptable
conduct and do not apply to an images of an adult who expressly or implied consented to
that distribution. The consent exception does not apply to minors as they are more
vulnerable and require additional protection.
However, the Committee observes that the overseas courts have held that the test of ‘lawful
restriction’ incorporates two requirements:25
Firstly, the law must be adequately accessible: the citizen must be able to have an indication
that is adequate in the circumstances of the legal rules applicable to a given case. Secondly, a
norm cannot be regarded as a "law" unless it is formulated with sufficient precision to enable
the citizen to regulate his conduct: he must be able ‐ if need be with appropriate advice ‐ to
foresee, to a degree that is reasonable in the circumstances, the consequences which a given
action may entail.
The Committee notes that, while clauses 24 and 25:


will clearly criminalise distributions of images of sex or semi‐nudity that the distributor knows
were meant to remain private and



will clearly not criminalise distributions of such images of adults who obviously intended for that
image to become public;

their application may be unclear in other situations where community views are divided.
For example, to the extent that a court determines that such a distribution or its manner is contrary
to community standards of acceptable conduct, clauses 24 and 25 may potentially criminalise:


a media organisation publishing sexual or semi‐naked images of people, such as paparazzi shots
of celebrities, photos from a public figure’s alleged early career in pornography, a cartoon
depicting a public figure in a sexual context for alleged satiric purposes, or a racy docudrama
gratuitously depicting sexual conduct by known people;



an art gallery displaying photos of naked teenagers as works of art;



a parent publishing naked images of a young child on a social media site;

24

See clause 24, amending existing s. 40, providing that ‘consent’ means ‘free agreement’.
Sunday Times v UK [1979] ECHR 1, [49].

25
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anyone emailing or uploading photos taken at a nude or topless beach;



anyone emailing or distributing pornographic images of unknown people downloaded from the
internet; or



a private detective providing graphic photos of adultery to a client.

The Committee observes that, in recommending the creation of an offence of distributing intimate
images to third parties, the Parliament’s Law Reform Committee remarked:26
defences that apply in relation to child pornography offences should also apply to the new
offence – that is, if the image was distributed for a law enforcement purpose, or the image is
part of a film, publication or computer game that has been classified.
The Committee notes that the Bill does not include a classification defence (which would permit the
offence’s application to artistic or media publications.) The Committee also notes that the Law
Reform Committee’s recommendation included a defence of consent that applied to all people,
including people under 18.27
The Committee also observes that the only similar offence to new section 41DA in Australia, enacted
last year in South Australia,28 applies only to images of sexual acts in private, toileting and images of a
person’s ‘bare’ genital or anal region, excludes images of younger children and images taken in public
places, and is limited to situations where the prosecution proves that the defendant knew or had
reason to believe that the person depicted did not consent to the particular distribution.29
The Committee refers to Parliament for its consideration the question of whether or not clauses 24
and 25, by criminalising any distribution ‘contrary to community standards’ of sexual or semi‐
naked images depicting third parties who are either under 18 or where it is unclear that they freely
agreed to that distribution or its manner, are sufficiently accessible and precise to satisfy Charter
s.15(3)’s test for lawful restrictions on freedom of expression.
The Committee makes no further comment

26
27
28
29
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Law Reform Committee, Inquiry into Sexting, Parliament of Victoria, May 2013, pp. 151‐152.
The Law Reform Committee recommended that the defence be subject to a reverse onus.
Summary Offences (Filming Offences) Amendment Act 2013 (SA).
Summary Offences Act 1953 (SA), s. 26C. The offence does not contain a test of community standards of acceptable
conduct, but includes express exceptions for law enforcement, medical, legal and scientific purposes, and for licensed
investigation agents.
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Drugs, Poisons and Controlled Substances Further Amendment Bill
2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

19 August 2014
20 August 2014
Legislative Assembly
Hon Mary Wooldridge MP
Minister for Health

Purpose
The Bill amends the Drugs, Poisons and Controlled Substances Act 1981 (‘the Act’) to:


provide for a licence to be issued under Division 4 of Part II (Poisons and controlled substances ‐
licences, permits or warrants) in respect of a mobile facility30 and to provide for the terms and
conditions, including the incorporation of codes or other documents, that may apply to such
licences [4‐9]



replace the definition of ‘Commonwealth standard’ with the new definition of ‘Poisons
Standard’



make other minor consequential amendments.

Extract from the second reading speech:
… The Bill introduces a new provision to enable a person to obtain a licence to manufacture
perishable pest animal bait that is a schedule 7 poison used to bait wild dogs, foxes or
rabbits, from a mobile facility located in the field.
… The standards that will apply to mobile manufacture and requirements for the sites where
mobile manufacture will occur are to be contained in the document of the Department of
Environment and Primary Industries 1080 Victorian Code of Practice for the Manufacture of
Perishable 1080 Pest Animal Bait Products (Using 1080 Aqueous Solution).
… This Bill also introduces a new provision that allows for compliance with codes or other
documents to be made a condition of a licence, permit or warrant issued under the Act. At
present there is no express authorising power in the Act to mandate compliance with codes
or other documents as a licence, permit or warrant condition.

Charter report
The Drugs, Poisons And Controlled Substances Further Amendment Bill 2014 is compatible with the
rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

30

Mobile facility is defined for the purpose of a mobile facility licence, to mean a trailer or vehicle that is suitably fitted
out or containing equipment and apparatus for the purpose of the manufacture of perishable pest animal bait that is
a Schedule 7 poison.
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Education and Training Reform Amendment (Miscellaneous) Bill
2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

20 August 2014
21 August 2014
Legislative Assembly
Hon Martin Dixon MP
Minister for Education

Purpose
The purposes of the Bill is to:


amend the Education and Training Reform Act 2006 to further strengthen the regulation of
schools by enhancing the functions and powers of the Victorian Registration and Qualifications
Authority (the VRQA) and school councils; and make minor amendments relating to
apprenticeships and teacher registration [4‐36]



make minor amendments to various university Acts relating to university governance and makes
minor amendments to other Acts [37‐52]



amend the Education and Training Reform Amendment (Registration of Early Childhood
Teachers and Victorian Institute of Teaching) Act 2014 to clarify the offence of making false
representations as to current or past teacher registration status.31[53]



make minor statute law revision amendments to other Acts [54‐55]

Summary
Financial viability of non‐government schools – The Bill will enable the VRQA to assess a non‐
government school's financial viability and impose conditions where the VRQA determines there are
concerns with the school’s financial position, including the requirement to report to parents about
the school's finances and to establish fee protection schemes.
Information sharing – The Bill allows the VRQA to share information it has acquired in performing its
functions compliance with counterpart registration bodies in other Australian jurisdictions.
Managing risks of child abuse – As a condition of registration the Bill schools will need to satisfy the
VRQA that they have implemented a policy for managing the risk of child abuse, including responding
to allegations of child abuse. Policy requirements are to be prescribed in Ministerial Orders.
Adult, Community and Further Education Regional Councils – The Bill gives Regional Councils greater
flexibility in regards to meeting requirements and the size and composition of their governing bodies.
Enforceable undertakings – The Bill will allow VRQA to seek enforceable undertakings from poorly
performing schools and impose conditions on their registration.
School autonomy – The Bill enables school councils to enter into licencing arrangements with respect
to school land, to set up a school canteen or uniform shop on school grounds.

31

16

Refer to the Committee’s Charter report and Ministerial correspondence on the Education and Training Reform
Amendment (Registration of Early Childhood Teachers and Victorian Institute of Teaching) Bill 2014 in Alert Digest
No.2 of 2014 tabled on 18 February 2014
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University Acts – The Bill amends eight university Acts to provide greater flexibility to university
councils and enable renewal of council composition at different times of the year rather than at the
end of the year as is currently mandated.

Charter report
The Education and Training Reform Amendment (Miscellaneous) Bill 2014 is compatible with the
rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Family Violence Protection Amendment Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

20 August 2014
20 August 2014
Legislative Council
Hon Edward O’Donohue MLC
Attorney‐General

Purpose
The Bill amends the Family Violence Protection Act 2008 to:


provide that an interim family violence intervention order becomes a final order without further
hearing where the respondent does not wish to contest the final order. The respondent must
however be personally served with the interim order giving notice that the interim order may
become a final order if not contested. In special circumstances an automatic final order may be
set aside and the proceedings be reheard. [8]



expand the system of family violence safety notices (FVSN) issued by police by allowing FVSNs to
be issued 24 hours a day, seven days a week and extending the maximum period before a FVSN
has to be reviewed by a court from 120 hours to five working days. Currently an FVSN may only
be issued outside court hours. [5, 6]
(Refer to Charter report below)



provide exceptions to the restrictions on publication of reports about intervention orders or
proceedings that are likely to lead to the identification of individuals protected by family
violence intervention orders (FVIO) or any other person involved in the proceedings. The Bill
introduces a specific exception to the publication restriction where there is a charge or
conviction for a family violence related offence by a person subject to a FVSN or FVIO and the
adult victim of that offence consents to publication. Publication must be confined to ‘permitted
content’ as defined by the Bill. [17‐20]

The Bill also amends the Personal Safety Intervention Orders Act 2010 (the PSIO Act) in relation to the
publication of proceedings.
Extracts from the statement of compatibility:
Interim family violence intervention order amendments
… The Bill provides the Magistrates Court with the discretion to include a condition on an
interim family violence intervention order (FVIO) so that it becomes final without further
hearing unless the respondent wishes to contest the final order.
… An interim order with an automatic finalisation condition is a limitation on the right to a
fair hearing but is demonstrably justifiable because:

18



it is made in the magistrate’s discretion and can only be made if the magistrate is
satisfied it is appropriate after considering a non‐exhaustive statutory list of factors such
as whether the vulnerability of the parties, or the legal complexity of a matter may
warrant the continued involvement of the court in finally determining the matter;



the finalisation condition can only take effect if the respondent is personally served with
the interim order and so has notice of the finalisation condition;



if the respondent challenges the interim order within 28 days then the matter proceeds
to a contested hearing; and
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if the respondent does not challenge the interim order within 28 days, the respondent
can apply for the order to be revoked or varied, or that it proceed to a contested
hearing, if there are exceptional circumstances.

Publication restriction reforms
The Bill also amends the FVP Act by permitting publication of a report about a criminal
proceeding which states that the adult victim of the offence and the person convicted or
accused of the offence were the subject of a FVSN or FVIO. This publication is only permitted
in circumstances where the accused or offender has been charged with or convicted of:


a contravention of a FVSN or a FVIO;



a family violence related offence which would have contravened the FVSN or FVIO;



an offence which contributed to the making of a FVSN or FVIO; and



where the adult victim of the offence provides their consent.

… Similar amendments are made to publication restrictions in the PSIO Act.

Charter report
Fair hearing – Police sergeants may issue family violence safety notices during court hours – Matter
must be listed before a court within five ‘working days’ – Whether orders made without a court
hearing
Summary: The Committee will write to the Attorney‐General seeking further information as to the
effect of the new definition of ‘working days’ inserted by clause 6. The Committee refers to
Parliament for its consideration the question of whether or not clauses 5 and 6, by potentially
permitting a police officer attending an incident involving family violence to choose to seek orders
from a police sergeant rather than a court even though a court is available to make those orders, and
by potentially delaying court scrutiny of some police orders, are compatible with the Charter right of
respondents to have civil proceedings determined by an independent court or tribunal after a fair
and public hearing.
The Committee notes that clause 5, amending existing s. 24, allows police attending an incident of
family violence during court hours to apply for a family violence safety notice from a police sergeant,
rather than being required to seek an order from a court. Clause 6, amending existing s. 31, extends
the time within which a hearing for a court order must be listed from 120 hours to five ‘working
days’, but also requires that the order be listed ‘as soon as is practicable’ if the notice includes a
condition excluding the respondent from the protected person’s residence.
The Statement of Compatibility remarks:
The bill expands the system of family violence safety notices (FVSN) issued by police by
allowing FVSNs to be issued 24 hours per day, seven days per week and extending the
maximum period before a FVSN has to be reviewed by a court from 120 hours to five working
days. As a result, a FVSN can be issued at any time (and not only outside of court hours) and
any limitations on charter act rights arising out of conditions included in the FVSN may
operate for a longer period before judicial review of the FVSN….
Any limitation on freedom of movement of a respondent to a FVSN is justifiable under
section 7(2) of the charter because FVSNs only operate for a limited duration, can only be
issued in circumstances that require an urgent response, are confined to prohibiting
movement near particular family members and particular locations and are subject to the
supervision of the Magistrates court. The limitation is also necessary for the purpose of
19
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protecting the safety of affected family members and enhances the right to protection of
families and children under the charter act.
The Committee observes that the effect of clause 5 may be to allow a police officer responding to an
incident involving family violence to choose to seek orders from a police sergeant rather than a
court, even though the court is available to make those orders.32 The Committee considers that
clause 5 may engage respondents’ Charter right to have civil proceedings determined by an
independent court or tribunal after a fair and public hearing.33
The Statement of Compatibility does not address the right to a fair hearing. The Second Reading
Speech remarks:
Currently, FVSNs can only be issued outside of court hours. This has the anomalous result
that police have less capacity to protect victims during court hours than they have after court
hours. It also contributes to unnecessary differences in the handling of family violence
matters depending on the time of day, and the day of the week, on which they occur…. These
FVSN amendments will provide swifter protection for more affected family members by
enabling police to take immediate action whenever a family violence incident occurs.
The amendments will also improve the operation of the FVSN system for police. It is more
efficient for police to commence FVIO applications by FVSN, which are also resolved with
fewer court hearings. Courts will be better able to manage their listings, as a result of police
making fewer FVIO applications during court hours and through the longer period of
operation of FVSNs.
The Committee notes that the effect of clause 6’s provision for when a court hearing must be listed
following the making of a family violence safety notice varies depending on the conditions the police
sergeant includes in the notice:


if the notice includes a condition excluding the respondent from the protected person’s
residence, clause 6 enhances the respondent’s Charter right to a fair hearing by also requiring
that a court hear the matter ‘as soon as practicable’ (rather than merely within 120 hours);



if the notice does not include a condition excluding the respondent from the protected person’s
residence or a speedier hearing isn’t ‘practicable’, clause 6 may reduce the respondent’s Charter
right to a fair hearing by extending the requirement for a court hearing from 120 hours to ‘five
working days’.

The Committee also notes that the new definition of ‘working day’ – ‘a day on which the court is
open to normal business’34 – may mean that some family violence safety notices may operate
without court supervision for longer in parts of Victoria where the Magistrates’ Court has fewer

32

33

34
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See existing s. 53 (permitting a court to make an interim order) and s. 44(1)(c)(ii) (permitting an application to be
made by electronic communication if ‘the distance from the nearest venue of the court where the court is sitting is so
great that it is impracticable to make the application in person’. Existing s. 26(1) provides that a police sergeant can
impose the same conditions a court can impose in a final order, other than orders with respect to weapons approval
of firearms licences. A police sergeant also cannot impose the finalisation condition that clause 8 will allow courts to
include in an interim order. The Committee notes that, while a court making an interim family violence protection
order must be satisfied on the balance of probabilities that an order is necessary, a police sergeant making a family
violence safety notice must only be satisfied that a police officer has reasonable grounds to believe that such an order
is necessary: existing ss. 26(2)(b) and 53(1)(a).
Charter s. 24(1). The Committee notes that the UK House of Lords has held that injunctions to prevent anti‐social
behaviour are civil proceedings for the purposes of the right to a fair hearing: Clingham v Royal Borough of Kensington
and Chelsea [2002] UKHL 39.
Clause 3(2), amending existing s. 4.
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sitting days or where it provides reduced services for some days (e.g. nominating particular days of
the week when family violence matters are generally heard.)35
The Committee will write to the Attorney‐General seeking further information as to the effect of
the new definition of ‘working days’ (inserted by clause 6) in parts of Victoria where the
Magistrates’ Court has reduced sitting days or reduced services on some days (e.g. nominating
particular days of the week when family violence matters are generally heard.)
The Committee refers to Parliament for its consideration the question of whether or not:
•

clause 5, by potentially permitting a police officer attending an incident involving family
violence to choose to seek orders from a police sergeant rather than a court, even though a
court is available to make those orders; and

•

clause 6, by potentially delaying court scrutiny of some police orders (particularly in parts of
Victoria where courts have reduced services)

are compatible with the Charter right of respondents to have civil proceedings determined by an
independent court or tribunal after a fair and public hearing.
The Committee makes no further comment

35

Compare Crimes (Domestic and Personal Violence) Act 2007 (NSW), s. 29(3); Domestic and Family Violence Protection
Act 2012 (Qld), s. 105(2); Intervention Orders (Prevention of Abuse) Act 2009 (SA), s. 18(3)(d), providing different tests
depending on how often the local court sits. However, the Committee notes that these jurisdictions each include
extremely isolated communities.
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Guardianship and Administration Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

20 August 2014
21 August 2014
Legislative Assembly
Hon Robert Clark MP
Attorney‐General

Purpose
The Bill is for an Act to repeal the Guardianship and Administration Act 1986 and re‐enact with
amendments the law relating to guardianship and administration. The Bill provides a regime for
decision‐making on behalf of persons who have impaired decision‐making capacity because of
disabilities.
The Bill confers decision‐making powers on a guardian or administrator in relation to certain persons
with a disability (represented persons) that affect the capacity of represented persons to make
legally effective decisions for themselves.
The Bill:


provide the Victorian Civil and Administrative Tribunal (VCAT) with more flexible powers to
customise its orders to the needs of people with impaired decision making capacity36 and their
families



improve VCAT processes when dealing with guardianship and administration applications



introduce a new streamlined process at VCAT to make it easier for parents of people with
profound decision making incapacity to obtain a guardianship order or administration order



provides a new regime for orders appointing a ‘supportive guardian’ and the duties and
responsibilities of supportive guardians, in circumstances where a supported person has some
capacity to makes decisions and may be assisted by a supportive person



make provisions relevant to administration orders concerning missing persons



provide for the continuation of the Office of the Public Advocate and for the position of Acting
Public Advocate (where necessary) as Governor in Council appointments made on the
recommendation of the Minister



ensure consistency with the Powers of Attorney Act 2014.
Note: The Powers of Attorney Act 2014 deals with enduring powers of attorney where a
person may make arrangements before they lose the capacity to make decisions. This Bill
focuses on circumstances where a person has not made such prior arrangements and may
benefit from a guardian or administrator being appointed by the VCAT. 37

The Bill repeals the Guardianship and Administration Act 1986 (the 1986 Act).
In summary the Parts of the Bill provide:

36
37
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Clause 3 of the Bill defines ‘disability’ as a neurological impairment, intellectual impairment, mental illness, brain
injury, physical disability or dementia.
The commencement of this Bill is linked to the commencement of Part 10 (transitional and consequential
amendments) the Powers of Attorney Act 2014 (the Act) which passed all stages of the Parliament on 19 August 2014.
The Act has a default commencement of 1 September 2015.
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Part 2
Makes provision for the office of the Public Advocate and provides for the terms and conditions,
powers and functions for this statutory position. The Part also provides for inspection powers in
respect to premises of statutorily defined institutions. [8‐19]
Parts 3 and 4
Deal with the process of applying to VCAT for guardianship and administration orders, including the
parties to such applications and the contents of an application. The Parts further deal with the
conditions for making orders and the eligibility of persons so appointed to act for a represented
person. [20‐33]
The statement of compatibility provides:
Part 4 of the Bill provides for the making by VCAT of guardianship or administration orders,
following an application by a person, in relation to certain persons with a disability who are
of or over 18 years old, on the basis that: the person does not have decision‐making capacity
with respect to the personal or financial matters in relation to which the guardianship or
administration order is to be made; the person needs a guardian or administrator; and the
appointment would promote the person's social and personal wellbeing.
… A guardianship order may confer on a guardian a range of powers in relation to a 'personal
matter' of a represented person, including to determine where the represented person lives,
with whom the represented person associates and whether the represented person works
(see definition of 'personal matter' in clause 3(1) and clause 50(1)(a)). A guardianship or
administration order may confer on a guardian or administrator powers in relation to a
'financial matter' of a represented person (see definition of 'financial matter' in clause 3(1),
clause 50(1)(b) and clause 55) which may include: the general care and management of the
represented person's estate (clause 69(1)), including selling any property (clause 69(2)(g))
and the power to make a gift of the represented person's property under certain
circumstances (clause 64).
The authority of a guardian or an administrator is such that their acts have effect as if taken
by the represented person with the relevant decision‐making capacity (clauses 53, 55(3)). A
represented person is taken to be incapable of dealing with, transferring, alienating or
charging his/her money or property without the order of VCAT or the written consent of the
administrator or guardian (if the relevant power is conferred on the guardian), and any such
dealing by any represented person is void and of no effect (clause 82).
Part 5
Makes a new and streamlined procedure for guardianship and administration orders appointing a
parent after the represented person reaches 18 years of age.
Extracts from the second reading speech:
… The Bill will provide for a separate streamlined process for parents of a person with
profound decision‐making incapacity to be appointed as guardians or administrators. This
process is intended to overcome the difficulties faced by parents of people with profound
intellectual disabilities who, when their child turns 18, lose their legal status as the people
responsible for caring for and making decisions on behalf of their child, although there has
not been any change in the child's lack of decision‐making capacity and their need for
ongoing care.
… The new process will be available where an application for guardianship or administration
is made by the parent or parents of a person who is 18 years of age or over, and the person
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does not have decision‐making capacity because of a disability that arose before they turned
18; the lack of decision‐making capacity is such that the person does not have capacity to
make either a supportive attorney appointment or an enduring power of attorney as
provided under the Powers of Attorney Bill 2014; the lack of decision‐making capacity is
unlikely to change during the term of the order; there is a history of parental care for the
person; and the person has not by law been removed from the care of the applicant parent in
a Family Court proceeding or been the subject of a guardianship or similar order in favour of
the Secretary of the Department of Human Services.
VCAT decision 'on the papers'
The new process is intended to allow VCAT to make a decision 'on the papers' ‐ without a
hearing ‐‐ based on the evidence provided in the application in relation to the requirements
outlined above.
The applicant parent or parents must provide to VCAT independent professional evidence of
the proposed represented person's decision‐making incapacity and of the views of the
proposed represented person or the fact that those views cannot be ascertained.
… The new streamlined process for parents of people with profound decision‐making
incapacity will provide a straightforward process for parents to continue to support their son
or daughter without the need to go through a full guardianship hearing at VCAT. [34‐49]
Part 6
Makes general provisions for the powers and duties of guardians and administrators largely
reflecting the current provisions in the 1986 Act. [50‐86]
Part 7
Provides for supportive guardianship orders and the duties and responsibilities of supportive
guardians, in circumstances where a supported person has some capacity to makes decisions and
may be assisted by a supportive person. [87‐106]
Relevantly the second reading speech provides:
VCAT will also be able to appoint people with more limited, supportive roles, to be known as
'supportive guardians', where a person in relation to whom a guardianship application has
been made is found to be able to make decisions with support.
… A supportive guardian appointed by VCAT will be able to assist a person in the same way as
a supportive attorney appointed by a principal under the Powers of Attorney Bill 2014,
helping the person to gather and consider information, and to communicate and to
implement their decisions. Once VCAT has appointed a supportive guardian, and specified
the applicable powers in the appointment order, the same provisions of the Powers of
Attorney Bill 2014 dealing with the powers of a supportive attorney will apply to the
supportive guardian.
Part 8
Makes provisions relevant to administration orders concerning missing persons. [107‐141]
Extracts from the statement of compatibility:
A person may apply to VCAT for an administration (missing person) order in relation to the
estate of a missing person (clause 107). VCAT may make an order in relation to the estate of
a missing person if it is satisfied of certain, specified matters (clause 108). An administrator of
a missing person's estate has similar powers and duties to an administrator of a represented
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person's estate. However, an administrator of a missing person's estate must only take
actions that are necessary or desirable for: the payment of debts and engagements of the
missing person; the maintenance and benefit of dependants of the missing person; or the
care and management of the estate of the missing person (clause 116).
Like other administrators, an administrator of an estate of a missing person must act in a way
that promotes the personal and social wellbeing of the missing person.
Part 9
Provides for medical and dental treatment and the carrying out of 'special procedures' (defined as
any procedure that will have the effect of rendering a person permanently infertile; terminating a
pregnancy; removal of tissue for purposes of transplantation to another person; or any medical or
dental treatment that is prescribed by the regulations to be a special procedure for the purposes of
part 9), as well as provisions for the carrying out of a medical research procedure on a patient.
The Part contains a scheme whereby other persons or bodies, such as the patient's health decision‐
maker, a registered practitioner or VCAT, may consent to the carrying out of a treatment, procedure
or research. Any procedure or research must be in the best interests of the patient, and in respect to
emergency treatment, the procedure or treatment must be necessary, as a matter of urgency, to
save the patient's life; prevent serious damage to the patient's health; or, in the case of a medical
research procedure or medical or dental treatment, to prevent the patient from suffering or
continuing to suffer significant pain or distress. [142‐175]
Part 10
The Part makes provision for processes and procedures for rehearings and reassessments of orders
by VCAT. [176‐186]
Part 11
Makes provision the recognition, registration and reassessment of participating interstate
orders. [187‐193]
Parts 12, 13 and 14
The Parts respectively provide for general provisions; repeal the 1986 Act and provides savings and
transitional provisions; and make amendments to the VCAT Act 1998 and other Acts as specified in
the Schedule. [194‐241]
Compensation for breach – The Supreme Court or VCAT may order a guardian or administrator to
compensate the represented person for loss caused by the guardian or administrator contravening
the Act. The liability applies even where there is a conviction for an offence under the Act . Where
the represented person has died compensation may be payable to the estate of the represented
person. [200]
No compensation is payable by the State – The State is not liable for any damage or loss or injury
sustained by a person by reason of the provisions made by the Act. [205]

Charter report
The Guardianship and Administration Bill 2014 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities.
The Committee makes no further comment
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Improving Cancer Outcomes Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

19 August 2014
20 August 2014
Legislative Assembly
Hon Mary Wooldridge MLA
Minister for Health

Purpose
The Bill is for an Act to:


articulate the role and functions of the Secretary to the Department of Health with respect to
cancer



authorise the collection of information relating to cancer by the Secretary in order to perform
those functions



establish a framework for the appropriate management, use and disclosure of that information



require the Minister to prepare a plan providing a strategic policy framework for cancer in
Victoria



provide for the registration of the Anti‐Cancer Council of Victoria as a company limited by
guarantee under the Corporations Act



The Bill repeals the Cancer Act 1958.

Background
Brief history ‐ extract from the second reading speech:
Victoria has a long tradition of dedicated cancer legislation, the nature and purpose of which
have evolved over time.
In 1936, the Anti‐Cancer Council Act provided for the incorporation and governance of the
Anti‐Cancer Council of Victoria, empowering the council to raise funds for coordinating and
funding cancer research.
In 1948 the Cancer Institute Act established the Cancer Institute, subsequently renamed the
Peter MacCallum Cancer Institute. Peter Mac provided cancer treatment services and
undertook cancer research.
Then in 1958 these two pieces of legislation were consolidated into the Cancer Act 1958,
which is the basis of the act that has been in operation to this day.
By 1980, the importance of information about the incidence of various types of cancer, until
that time unknown, was recognised in a new part to the Cancer Act: this part made it
compulsory to report diagnoses of cancer to the Anti‐Cancer Council.

Charter report
The Improving Cancer Outcomes Bill 2014 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities.
The Committee makes no further comment
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Inquiries Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

20 August 2014
21 August 2014
Legislative Assembly
Hon Denis Napthine MP
Premier

Purpose
The Bill is for an Act (‘the Act’) to create a framework for the establishment and conduct of 3 types of
inquiry that may be established by the executive Government at any time to inquire into any matter.
The types of inquiry are:


Royal Commissions (‘Commissions’)



Boards of Inquiry (‘Boards’)



Formal Reviews (‘Reviews’)

Royal Commissions
Commissions will have the broadest range of coercive powers and are likely to be conducted with the
greatest level of formality, and will be engaged to conduct inquiries involving the most significant
and serious matters. [Part2]
How created – A Commission is established by the Governor, with the advice of the Premier, under
letters patent published in the Government Gazette, but may be established otherwise than under
the proposed Act. The letters patent must specify the person(s) undertaking the inquiry, where more
than one person, the chair of the Commission, and the terms of reference of the Commission. [5, 8]
Evidence and procedure – A Commission is not bound by the rules of evidence and may inform itself
in any manner it sees fit. [14] A Commission must comply with the requirements of procedural
fairness. [12] A person may be allowed legal representation [15], and must be given an opportunity
to respond to any proposed adverse findings. [36] Similar provisions apply to a Board of Inquiry [59,
61, 62] and for a Formal Review. [99, 101, 102]
Powers – A Commission may take evidence on oath or affirmation [21] and may, by notice, summons
persons to attend and compel the production of documents or things. The Supreme Court may
compel compliance with a notice served under these provisions. A Commission may apply to the
Magistrates’ Court for a search warrant. [17, 23, 27, 28]
Excluded jurisdiction – A Commission or Board of Inquiry does not have powers over certain public
entities amongst these are; courts; the IBAC; the Ombudsman and the DPP.
Note: A Formal Review has no powers to compel attendance and receives its evidence
voluntarily [123]
Private proceedings – A Commission’s proceedings (or part of a proceedings) may, where necessary,
be closed to the public. Persons who disrupt a proceedings may be expelled. [24, 25] Similar
provisions exist in relation to Boards of Inquiry and Formal Reviews. [71, 72, 104, 105]
Restricted publication – A Commission may prohibit or restrict publication of its proceedings. [26]
Similar provisions apply to the proceedings of a Board of Inquiry and a Formal Review. [73, 106]
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Legal professional privilege – the privilege does not apply in respect to evidence or documents
required to be given or produced before a Commission. The abrogation is consistent with the current
provisions in the Evidence (Miscellaneous Provisions) Act 1958. However, the Act provides the
privilege does not cease to attach to the evidence only because it is given to a Commission.
The privilege is not abrogated in respect to a Board of Inquiry or a Formal Review. [32]
Note: Public interest immunity and parliamentary privilege are not abrogated.
Privilege against self‐incrimination abrogated for Royal Commissions – Direct immunity only –
Derivative use permitted
A person must comply with a requirement to give evidence to a Commission even if that evidence
may incriminate the person and make the person liable to a penalty, other than where the privilege
is claimed in relation to proceedings which have been commenced against the person, but not yet
finally disposed of. [33, 40]
A use immunity is provided by the Act and the Statement of Compatibility relevantly provides:
The abrogation of this privilege is balanced by a use immunity, which ensures material given
to a commission by a person is inadmissible in any subsequent proceedings against that
person (with limited exceptions, discussed below). The immunity:
o

extends to information, answers, documents and things (although, as discussed below,
documents are treated differently from other materials in certain respects);

o

applies directly to all materials obtained by a Commission, whether by compulsion or
voluntarily, including material obtained as a result of an abrogation of privilege. In the
case of self‐incriminating material, the Supreme Court has held that similar immunity
provisions extend to other evidence obtained as a direct result of such materials; and

o

applies in all subsequent criminal, civil, administrative proceedings before a court or
tribunal or any disciplinary proceedings.

There are limited exceptions to this use immunity, which allow materials to be used in a
proceeding for an offence under the Bill or for perjury or destruction of evidence under the
Crimes Act 1958. Documents may also be used where they are, or could have been, obtained
independently of their production to the Commission, either before or after that production.
This ensures authorities are not prevented from making use of documents that have, or
could have, been obtained independently of a Royal Commission's inquiry.
Statutory secrecy and confidentiality – do not apply (in respect to Royal Commissions and Boards of
Inquiry) to government departments and agencies other than the bodies specified by the Act
(excluded jurisdiction) [34, 74, 123]
Offences – The Act makes provisions for offences concerning confidentiality of information obtained
by a Commission, failure to comply with notices to attend and produce documents or things, failure
to take an oath or make affirmation, failure to answer questions and other offences concerning the
integrity and security of a Commission’s proceedings. [43‐52]
Taking advantage of information – The Act provides that a person who is given information by a
Commission, Board or Review, or by an officer of those bodies in the course of an inquiry, ‘must not
take advantage of the information to benefit the person or any other person’, unless the information
is lawfully in the public domain. A breach of these clauses is an offence punishable by up to 12
months in prison. [45, 85, 117]
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(Refer to Charter report)
Reporting and tabling in Parliament – Within 30 days after the Governor receives a Royal
Commission report [35] the Premier must cause the report to be laid before the each House of the
Parliament, or if neither House is sitting, to the clerk of each House. The publication of any report so
tabled is absolutely privileged within the meaning of section 73 and 74 of the Constitution Act 1975.
[37] The same provisions apply to Boards of Inquiry. [75, 77, 109] A Formal Review must be
delivered to the Premier and where necessary the Minister. [105]
Boards of Inquiry
How created – Boards of Inquiry (a Board) has a narrower range of coercive powers than
Commissions. It is intended that they will be conducted less formally than Commissions and be a less
expensive and time consuming form of inquiry. A Board may be appointed on the recommendation
of the Premier by Order in Council published in the Government Gazette. The Order must specify the
reporting terms of reference, specify the person(s) constituting the Board and a chair of the Board if
more than one person is appointed. [53]
Conversion into Royal Commission – A Board may be converted into a Commission by letters patent
issued by the Governor. [55]
Powers and offences – A Board may compel production of documents, things and the attendance of
witnesses and may require evidence to be given on oath or affirmation. As with Royal Commissions
there are necessary offence provisions concerning compliance, the preservation of confidentiality of
information and evidence, and otherwise supporting the integrity and security of Boards. [53‐92]
Formal Reviews
Formal Reviews (a Review) will not have coercive powers. It is intended that they will be conducted
less formally than Commissions and Boards. [93‐122]
Establishment and conversion – The Premier, or a Minister with the Premiers approval, may appoint
one or more persons by instrument to constitute a Review. The instrument requiring an inquiry and
report must specify the chair and any other persons conducting the inquiry and the terms of
reference of the inquiry. In appropriate circumstances a Review may be converted into a Board of
Inquiry or a Royal Commission. [93‐95]
Evidence and procedure – A Review is not bound by the rules of evidence but is bound by the rules of
procedural fairness. A Review does not have the power to compel evidence to be given. A person
may be allowed legal representation, and a person must be given an opportunity to respond to any
proposed adverse findings the Board proposes to make against them. [101‐103, 108]
Offences – As with Royal Commissions and Boards of Inquiry there are necessary offence provisions
concerning compliance, the preservation of confidentiality of information and evidence, and
otherwise supporting the integrity and security of Formal Reviews.
Other inquiries and current inquiries and miscellaneous matters
Other types of inquiry not effected – The Bill declares that the Act will not apply to, or affect, inquiries
that have been established otherwise than under the provisions of the proposed Act, such as an
inquiry established by another Act.
Current on‐going inquiries not effected – The Bill will only apply to an inquiry established on or after
its commencement. In the case of any inquiry on foot at the date of commencement, the Bill
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includes transitional provisions which provide for the continued application of the current legislative
provisions of the Evidence (Miscellaneous Provisions) Act 1958 to those inquiries. This will ensure
that any such inquiries are unaffected by the commencement of the Bill. [1(3)]
Persons of bodies not compellable – A Commission or Board may not compel attendance of certain
statutory and judicial office holders specified in section 123 of the Act. A person or body specified in
section 123 may however give evidence or produce a document or thing voluntarily. [123]
Freedom of Information Act 1982 – Documents in the possession of Royal Commission, Board of
Inquiry or Formal Review are not subject to the Act. [125]
The Bill repeals three spent or redundant Acts: [146]


Bushfires Royal Commission (Report) Act 2009



Evidence (Commissions) Act 1982



Longford Royal Commission (Report) Act 1999

Charter report
Privacy – Expression – Person who receives information from an inquiry must not ‘take advantage’
of the information to anyone’s ‘benefit’ – Whether offence prohibits honest or innocuous behaviour
Summary: Clauses 45, 85 and 117 provide that a person who is given information by an inquiry ‘must
not take advantage of the information to benefit the person or any other person’. The Committee
notes that these provisions may apply to honest or innocuous behaviour. The Committee will write
to the Premier seeking further information.
The Committee notes that clauses 45, 85 and 117 provide that a person who is given information
by a Royal Commission, Board of Inquiry or Formal Review, or by an officer of those bodies in the
course of an inquiry, ‘must not take advantage of the information to benefit the person or any
other person’, unless the information is lawfully in the public domain. A breach of these clauses is
an offence punishable by up to 12 months in prison.
The Committee observes that offences of this type usually only apply to statutory officers and, in that
context, are designed to prevent the misuse of public office.38 Such officers typically have the
knowledge and resources to identify relevant ethical constraints on their behaviour. By contrast,
clauses 45, 85 and 117 apply to any people, including witnesses before an inquiry.
The Committee notes that the terms of clauses 45, 85 and 117 may apply to honest or innocuous
behaviour, such as a person altering his or her testimony in response to the information, seeking
legal advice concerning the information he or she received or adjusting his or her work practices to
avoid a potential hazard suggested by the information.
The Committee will write to the Premier seeking further information as to the compatibility of
clauses 45, 85 and 117 with the Charter’s rights to privacy and expression. Pending the Premier’s
response, the Committee draws attention to clauses 45, 85 and 117.
The Committee makes no further comment

38
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Invasive Species Control Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

19 August 2014
21 August 2014
Legislative Assembly
Hon Peter Walsh MP
Minister for Agriculture and Food Security

Purpose
The Bill is for an Act to introduce a new legislative framework for regulating plant, pest and disease
control and plant product description in order to improve responsiveness to biosecurity threats in
Victoria, by:


preventing, monitoring, controlling and eradicating invasive plants and animals



imposing obligations in respect of declared invasive species



improving Victoria's capability to satisfy its obligations under the National Environmental
Biosecurity Response Agreement.

The Bill repeals a number of provisions of the Catchment and Land Protection Act 1994 and makes
other consequential amendments to that Act.
The explanatory memorandum provides an useful overview of the Bill.
The Bill aims to provide a framework for more effective monitoring and surveillance of
invasive species and management or mitigation of the risks posed by invasive species to
Victoria's economy, community and environment including Victoria's land and waters. The
Bill provides the legislative means to monitor and control the entry, establishment, spread
and impact of invasive species, including aquatic invasive species that may infest marine
environments. The Bill will enable Victoria to meet its obligations under the National
Environment Biosecurity Response Agreement and provide a comprehensive framework for
action to be taken in response to the threat of invasive species.

Content
Declaration of invasive species and enforcement
The Governor in Council, or the Minister in emergency circumstances, may declare a species of plant
or animal to be an invasive species for the purposes of the Act, as either a category 1 or category 2
invasive species. [6, 7] The Bill creates certain obligations and prohibitions in respect to invasive
plants and animal species; provides for control areas and control orders; codes of practice and
management plans and; provides for compliance agreements and accreditation.
Part 9 of the Bill provides a comprehensive suite of enforcement provisions including the power to
enter and inspect non‐residential premises; seize and detain documents and things; require the
production of documents, answer questions. Powers to seek access to ratepayer details; enter
private property to lay baits; serve notices; search vehicles and; issue infringement notices for
prescribed offences. The Secretary has a power to enter into enforceable undertakings relating to
contraventions. [92‐169]
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Delayed commencement – 12 months rule
The Bill provides that some or all of its provisions may not come into operation until 1 March 2016. In
respect to the delayed commencement the explanatory memorandum provides: [2]
The forced commencement date of 1 March is more than the usual 12 months from
introduction to allow sufficient time for public consultation and making of regulations and
declarations of species and carriers and for training of authorised officers.
Entry and search of land and premises without warrant
The Bill empowers authorised officers and inspection agents approved by the Secretary to carry out
certain functions of authorised officers under the Bill, and persons authorised to assist an authorised
officer39, to exercise a range of powers to enter land and premises, and conduct searches on that
land and premises (not being a residential premises), without a warrant. The powers are exercisable
where there are reasonable grounds for believing that it is necessary to determine compliance with
the Act or regulations. The powers include the power to stop and inspect vehicles; require
information to be given; the production of documents, taking of samples; taking photographs; and to
attach warnings. [107–115]
Self‐incrimination – Direct use immunity – Derivative use permitted – Justification for abrogation of
privilege
The Bill empowers an authorised officer to require a person to answer any question and produce any
record or document for the purpose of preventing, controlling or eradicating a category 1 species40
and further provides that the person cannot refuse to answer the question or produce the record or
document on the ground that it may tend to incriminate the person. If, however, the person asserts
the privilege, the answers, records or documents are not admissible as evidence in criminal
proceedings against that person. The provisions therefore abrogate the privilege against self‐
incrimination, and replace it with an immunity from the direct use of the answers given and records
and documents produced to an authorised officer. As the statement of compatibility remarks ‘the
answers, records and documents may, however, be used to provide investigative clues to finding
other evidence that incriminates the person.’ [149, 150 and 165]
In respect to the abrogation of the privilege against self‐incrimination in permitting derivative use,
the statement of compatibility provides:
I consider that ensuring that derivative evidence is able to be used is necessary to enable
authorised officers to obtain all relevant information they require to prevent, control or
eradicate a category 1 species. I note that clause 165 otherwise expressly preserves the
privilege against self‐incrimination in respect of the powers of an authorised officer to
require answers to questions and the production of an invasive species or declared carrier.
Further, while the clauses limit the privilege against self‐incrimination, the inclusion of a
derivative use immunity would significantly undermine the ability to effectively prosecute
breaches of the Bill that threaten Victoria's economy, social amenity and environment. Even
a qualified derivative use immunity would jeopardise the success of proceedings which may

39

40
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The secretary may authorise police officers or persons employed or engaged by emergency services agencies within
the meaning of the Emergency Management Act 1986.
Category 1 species means a species of plant or animal that is designated in an order under section 6 (declaration of an
invasive species by the Governor in Council) or section 7 (Emergency declaration of invasive species by the Minister) .
A category 1 species is one that can reasonably be expected to be eradicated and one that is likely (or not know
whether it is likely) to have a significant adverse effect on the economy, social amenity or the environment in Victoria.
A category 2 species is one that is not expected to be eradicated from Victoria and one that has had or may have a
significant adverse effect on the economy, social amenity or the environment in Victoria.
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be brought for breaches of the Bill. This may in turn negatively affect the way authorised
officers undertake their functions under the Bill, because they would be placed in the difficult
position of having to weigh up the potential impact that a requirement to answer questions
or to produce records or documents may have on a subsequent prosecution. *Finally, I note
that it would be open to a court to interpret clauses 149 and 150 to read in a complete or
qualified derivative use immunity if the absence of such an immunity would unjustifiably
limit rights.
I also consider that the admission of derivative evidence obtained as a consequence of
answers given or documents or records produced under the bill will not result in an unfair
trial. The law has long recognised that the privilege against self‐incrimination may be limited
by statute and the admission of such evidence does not render the trial unfair.
* emphasis made by the Committee

Charter report
The Invasive Species Control Bill 2014 is compatible with the rights set out in the Charter of Human
Rights and Responsibilities.
The Committee makes no further comment
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Justice Legislation Amendment (Confiscation and Other Matters)
Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

19 August 2014
20 August 2014
Legislative Assembly
Hon Robert Clark MP
Attorney‐General

Purpose
The Bill amends the:
Confiscation Act 1997 (‘the Act’) to:


establish a scheme for the confiscation of property not acquired by lawful means by introducing
an ‘unexplained wealth’ within the civil forfeiture regime of the Act.
The regime provides that persons reasonably suspected of engaging in or profiting from ‘serious
criminal activity’ (new section 7C) will have assets forfeited if they cannot satisfy the court on
the balance of probabilities that those assets were lawfully acquired.
The ‘serious wealth’ activity test be limited to a range of offences attracting a sentence of
imprisonment of in excess of 5 years, and are offences involving the generation or concealment
of criminal wealth.
Restraining orders on assets will be limited to property values that are in excess of $50,000.
The regime includes provisions for exclusion orders, substitution orders, restraining orders, and
relief from undue hardship provisions for family members and for others with legitimate
interests in property.



enable payments to be made from the proceeds of forfeited property to other jurisdictions that
have contributed to the recovery of that property



require a person who has applied for an exclusion order from a restraining order made for the
purposes of automatic forfeiture to provide certain documentary evidence. [3‐47]

Extract from the statement of compatibility:
The Bill amends the Confiscation Act 1997 to introduce an unexplained wealth scheme.
Persons reasonably suspected of engaging in or profiting from serious criminal activity will
have assets forfeited if they cannot satisfy the court that those assets were lawfully acquired.
The proposed regime targets the orchestrators of serious criminality and their professional
advisors or associates who have minimal involvement in day to day criminal activities, as well
as the individual criminal entrepreneur.
The scheme will involve two alternative tests for the restraint of property. The first will
require that the applicant for an unexplained wealth restraining order demonstrate to the
court that they hold a reasonable suspicion that the subject of the order has engaged in
‘serious criminal activity’; where serious criminal activity is conduct that constitutes one or
more of a range of serious offences. The second test will be that the applicant for the order
holds a suspicion, based on reasonable grounds, that the property sought to be restrained
was not lawfully acquired.
Once the property is restrained, the onus will be on the owner of the property to prove that
the property was lawfully acquired. If this cannot be proven, the property will be forfeited to
the State.
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There will be no requirement to prove a specific nexus between the property and serious
criminal activity.
(Refer to Charter report below)
Criminal Organisations Control and Other Acts Amendment Act 2014 in relation to special hearings
under the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 in the Children's
Court. [48]
Judicial Proceedings Reports Act 1958 to make clear that the Act does not prevent a disclosure of
information made for the purpose of enabling the Sentencing Advisory Council and the Judicial
College of Victoria to carry out their statutory functions in relation to the publication of relevant
information and statistics about sentences in certain sexual offence cases. [49]
Juries Act 2000 in relation to potential jurors stood aside by the Crown in criminal trials. The
amendment will clarify that such a juror stood aside must not be empanelled on the jury in that trial,
and must return to the jury pool. The juror may be empanelled on another trial. [50, 51]
Personal Safety Intervention Orders Act 2010 to provide for the sharing of information between the
Magistrates' Court and the Dispute Settlement Centre of Victoria. [52, 53]
Road Safety Camera Commissioner Act 2011 to provide the Road Safety Camera Commissioner with
an additional function to provide advice about the road safety camera system in response to a
request for information from a person or a body. [54]
Sentencing Act 1991 to permit the Magistrates' Court to impose a single aggregate community
correction order (CCO) or multiple CCO’s in respect to multiple offences with a total period of up to
five years, and make a statute law revision amendment to update terminology. [55‐58, 69]
Summary Offences Act 1966 to insert a new section 51A so as to create new offences of assaulting a
registered health practitioner in the course of providing care or treatment. [59]
Professional Boxing and Combat Sports Act 1985 makes a technical amendment to clarify that a
person who has been convicted of an offence and sentenced to a term of imprisonment of 10 years
or more is prohibited from holding a licence under the Act regardless of whether that offence is
against the law of Victoria, another State, or the Commonwealth. [65]
Sentencing Amendment (Emergency Workers) Act 2014 to accommodate commencement provisions
in other legislation currently before the Parliament. [66, 67]
Confiscation Act 1997, the Drugs, Poisons and Controlled Substances Act 1981 and the Sentencing Act
1991 consequential on reforms to the law of complicity made by the Crimes Amendment (Abolition of
Defensive Homicide) Bill 2014 .
Extract from the statement of compatibility in relation to amendments to the Confiscation Act 1997:
The Bill amends the Confiscation Act 1997 to introduce an unexplained wealth scheme.
Persons reasonably suspected of engaging in or profiting from serious criminal activity will
have assets forfeited if they cannot satisfy the court that those assets were lawfully acquired.
The proposed regime targets the orchestrators of serious criminality and their professional
advisors or associates who have minimal involvement in day to day criminal activities, as well
as the individual criminal entrepreneur.
The scheme will involve two alternative tests for the restraint of property. The first will
require that the applicant for an unexplained wealth restraining order demonstrate to the
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court that they hold a reasonable suspicion that the subject of the order has engaged in
‘serious criminal activity’; where serious criminal activity is conduct that constitutes one or
more of a range of serious offences. The second test will be that the applicant for the order
holds a suspicion, based on reasonable grounds, that the property sought to be restrained
was not lawfully acquired.
Once the property is restrained, the onus will be on the owner of the property to prove that
the property was lawfully acquired. If this cannot be proven, the property will be forfeited to
the State.
There will be no requirement to prove a specific nexus between the property and serious
criminal activity.

Charter report
Property – Fair hearing – Unexplained wealth order – Recipient of gifts or bequests must prove the
original donor lawfully acquired the property – Whether property forfeited without a fair hearing
Summary: The Committee refers to Parliament for its consideration the question of whether or not
clause 16, by providing that a gift or bequest that is the subject of an unexplained wealth restraining
order will be forfeited unless the current owner can prove that the original owner acquired it
lawfully, is compatible with the Charter’s rights not to be deprived of property other than in
accordance with law and to have civil proceedings decided after a fair hearing.
The Committee notes that clause 16, inserting new sections 40S(2) and 40ZD(2) into the Confiscation
Act 1997, provides that a court, when determining an application to exclude property from an
unexplained wealth restraining order or the operation of forfeiture, must presume that the property
was not lawfully acquired unless the applicant proves otherwise. The Committee considers that new
sections 40S(2) and 40ZD(2) may engage the applicant’s Charter rights not to be deprived of property
other than in accordance with law and to have civil proceedings decided after a fair hearing.41
The Committee also notes that new section 40G(1)(b) provides that ‘property acquired by a person
other than for sufficient consideration or on the distribution of the estate of a deceased person is
taken to have been lawfully acquired only if the person from whom it was acquired or the deceased
person (as the case may be) lawfully acquired the property.’ The combined effect of new sections
40G(1)(b), 40S(2) and 40ZD(2) is that any gifts or bequest that is the subject of an unexplained wealth
restraining order will be forfeited unless the current owner can prove that the previous owner
acquired it lawfully. If that person was given or left the property by someone else, then the applicant
will have to prove that the original donor acquired that property lawfully.
The Statement of Compatibility remarks:
Before an unexplained wealth order can be made, the applicant for an the [sic] order must
establish either that there are reasonable grounds to suspect that the owner of the property
engaged in serious criminal activity or that there are reasonable grounds to suspect that the
property was not lawfully acquired. These are not insignificant thresholds that must be met
by the prosecution before a person is required to establish lawful acquisition of his or her
property.
Furthermore, the information necessary to establish the acquisition of property is often
information that is peculiarly within the knowledge of the owner of that property. A person
who has lawfully acquired property ought to be able to readily point to information that
supports that acquisition, whilst such information would often be difficult for the prosecution
to establish. The importance of depriving criminals and their associates of unlawfully
41
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acquired wealth and removing the incentive to engage in criminal activity justifies imposing
the burden on the applicant for exclusion to demonstrate that the property was lawfully
acquired.
However, the Committee observes that the current owner of a gift or bequest may be unable to
prove that the original owner acquired it lawfully (especially if the property was purchased, given or
bequeathed a long time ago), even if the property was in fact lawfully acquired by the original owner.
The Committee observes that all Australian unexplained wealth forfeiture schemes other than
Tasmania’s and Victoria’s reduce the risk that lawfully acquired gifts or bequests will be incorrectly
forfeited to the state by either:


permitting a court to exclude property from a scheme if the Court is satisfied ‘that it is not
reasonably possible for the person to establish that a component of his or her wealth was
lawfully acquired… and that the person has acted in good faith’42



permitting a court to refuse to make an order if satisfied that making the order is not in the
public interest;43 and/or



excluding bequeathed property from the scheme.44

The Committee refers to Parliament for its consideration the question of whether or not clause 16,
by providing that a gift or bequest that is the subject of an unexplained wealth restraining order
will be forfeited unless the current owner can prove that the original owner acquired it lawfully, is
compatible with the Charter’s rights not to be deprived of property other than in accordance with
law and to have civil proceedings decided after a fair hearing.
The Committee makes no further comment

42
43

44

Serious and Organised Crime (Unexplained Wealth) Act 2009 (SA), s. 9(11).
Proceeds of Crime Act 2002 (Cth), s. 179E(6); Criminal Assets Recovery Act 1990 (NSW), s. 28A(4); Criminal Proceeds
Confiscation Act 2002 (Qld), s. 89G(2).
Criminal Property Forfeiture Act 2002 (NT), s. 163; Criminal Assets Recovery Act 1990 (NSW), s. 9(5)(b); Criminal
Proceeds Confiscation Act 2002 (Qld), s. 26(2)(b); Criminal Property Confiscation Act 2000 (WA), s. 149. (Note that the
question of whether the recipient of a gift must prove that the donor lawfully acquired the property under the
Queensland law – and, implicitly, the Western Australian law – is currently the subject of a High Court appeal: see
<http://www.hcourt.gov.au/cases/case_b22‐2014>.)
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Justice Legislation Amendment (Succession and Surrogacy) Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

20 August 2014
20 August 2014
Legislative Council
Hon Edward O’Donohue MLC
Attorney‐General

Purpose
The Bill amends the:
Administration and Probate Act 1958 in relation to family provision claims, the rules for the payment
of debts of an estate and the administration of small estates. The Bill lifts the small estate threshold
to $100,00045 and indexes this amount by the annual CPI.
Wills Act 1997 in relation to court authorised statutory wills scheme that allow persons who do not
have testamentary capacity to have a valid will executed by means of a court order. The Bill removes
the current requirement to first apply for leave to bring the application, and will provide the court a
greater opportunity to ascertain the views of the person (if possible) on whose behalf the statutory
will is proposed.
Status of Children Act 1974 and the Births, Deaths and Marriages Registration Act 1996 to provide
that the commissioning parents of a child born in Victoria under an interstate surrogacy arrangement
may be recognised as the child’s parents on the child’s birth record and birth certificate.
The Bill makes consequential and other miscellaneous amendments.
Extracts from the second reading speech:
… the Bill amends the current family provision scheme to limit who can make a claim on a
deceased estate and the grounds on which a claim can be made. Only specified categories of
people will be eligible to make a claim. The deceased’s children and stepchildren under 18
(and full‐time students up to the age of 25), children with a disability, spouses or domestic
partners at the time of death, and former spouses and partners who have not had recourse
to the Family Law Act 1975 before the death may apply for a family provision claim as of
right. For other specified applicants, the court will also need to be satisfied that they were
financially wholly or partly dependent on the deceased at the time of the deceased’s death.
… The Bill also replaces the requirement that the deceased must have had a responsibility to
provide for the eligible person with a requirement that the deceased must have had a moral
duty to provide for that person. … In addition to limiting who can make a claim on a deceased
estate, the Bill seeks to deter unmeritorious family provision claims by repealing the current
family provisions costs provisions.

Charter report
The Justice Legislation Amendment (Succession and Surrogacy) Bill 2014 is compatible with the rights
set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

45

38
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Planning and Environment Amendment (Infrastructure
Contributions and Other Matters) Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

19 August 2014
20 August 2014
Legislative Assembly
Hon Robert Clark MP
Minister for Planning

Purpose
The Bill amends the Planning and Environment Act 1987 (‘the Act’) to insert a new Part 3AB in the Act
to provide for a new system for levying and collecting contributions towards the provision of
infrastructure. [Part 2]
Extract from the statement of compatibility:
… The new infrastructure contributions system enables an infrastructure levy to be imposed
over land in exchange for the ability to develop the land in a manner that creates the need
for the provision of new or improved infrastructure. …
Clause 4 of the Bill provides that an infrastructure levy may only be imposed through an
infrastructure contributions plan applying to the land. The plan must clearly set out the land
and development to which the plan applies, the infrastructure items to be funded by the
plan, the levy amount payable, the person responsible for collecting the levy, and the
person(s) responsible for providing the infrastructure being funded by the plan. The bill also
provides for the Minister to issue detailed directions about the preparation and content of
the plans.
Clause 4 of the Bill clearly states when the levy is payable (which is when a person seeks to
develop their land) …
The Bill changes the name of the Growth Areas Authority to the Metropolitan Planning Authority and
expands the objectives and functions of the Metropolitan Planning Authority. [Part 3]
The Bill makes a related amendment to the Subdivision Act 1988 concerning the new infrastructure
contributions scheme and make related consequential amendments to other Acts.

Charter report
The Planning and Environment Amendment (Infrastructure Contributions and Other Matters) Bill
2014 is compatible with the rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Primary Industries Legislation Amendment Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

19 August 2014
20 August 2014
Legislative Assembly
Hon Peter Walsh MP
Minister for Agriculture and Food Security

Purpose
The Bill amends the:
Prevention of Cruelty to Animals Act 1986 to make minor statute law revisions, such as spelling
changes, that have arisen from recent amendments to the Act. [3‐11]
Domestic Animals Act 1994 to:


provide an ability for councils to issue life‐long identification markers for cats and dogs as an
alternative to annual issue of markers



remove the ability for people with a history of animal cruelty offences to run a domestic animal
breeding business within 10 years of their offence



allow authorised officers of the Department of Environment and Primary Industries, councils
and the RSPCA to investigate illegal puppy farms by requiring pet shops to keep records as to
where stock is sourced. [12‐16]

Livestock Disease Control Act 1994 to:


include bison in the definition of cattle under section 3 of the Act in order to make them subject
to identification requirements established by the Act



include a separate corporate penalty in the swill feeding offence that will recognise the liability
of companies which operate food premises or garbage disposal businesses which distribute swill
as a form of waste management



increase from one year to two years the registration period for beekeepers



increase from $3,000 to $12,000 the value of hives, products or articles that an inspector may
direct a beekeeper to destroy



increase the representation and expertise on the Apicultural Industry Advisory Council by
providing for an additional member, nominated by the Victorian Farmers Federation. [17‐23]

Veterinary Practice Act 1997 to:


remove the requirement that practitioners seeking specific registration or non‐practicing
registration must comply with the residency requirements stated in section 4(1) of the Act.



allow for a practitioner to be represented only by a lawyer in a formal disciplinary proceedings
and clarify that no‐legal representation is permitted at an informal hearing



change the registration period from a calendar year to a financial year



require that renewal of registration must be made within one month after the end of the
registration period, not three months



remove the prohibition that a veterinary practice or service cannot rely on testimonials in its
advertisements. [24‐37]
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Plant Biosecurity Act 2010 to:


provide an inspector with the option to return produce to the source of origin if it has not met
the conditions permitting movement out of a declared area [45]



provide inspectors with the option to issue an infringement notice to a person who has
committed a minor offence under sections specified in the Plant Biosecurity Regulations
2012. [46]

Charter report
The Primary Industries Legislation Amendment Bill 2014 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Sentencing Amendment (Coward’s Punch Manslaughter and Other
Matters) Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

19 August 2014
20 August 2014
Legislative Assembly
Hon Robert Clark MP
Attorney‐General

Purpose
The Bill amends the:


Crimes Act 1958 to insert a new section 4A to provide that a single punch or strike delivered to
the head or neck of a victim, are taken to be dangerous acts for the purposes of unlawful and
dangerous act manslaughter. The single punch or strike may be one of a series of punches or
strikes. The punch or strike may be the cause of a person’s death, even if the injury from which
the person dies is from an impact to the person’s body caused by the punch or strike. [3‐5]



Sentencing Act 1991 to provide for a statutory minimum non‐parole period sentence of 10 years
imprisonment46 for the offences of manslaughter involving gross violence (new section 9B)47 and
manslaughter involving a single punch or strike (new section 9C).
The DPP may give notice either on committal or at trial (new section 9A) of the prosecution's
intention to seek the statutory minimum sentence in murder or manslaughter trials. [6‐11]

Extracts from the second reading speech:
… The Bill introduces statutory minimum sentences for manslaughters committed in
circumstances involving gross violence, or a coward’s punch. These statutory minimum
sentences will apply if the prosecution has given notice as required by the Bill, and the
sentencing judge is satisfied of certain specified factors beyond reasonable doubt, unless
there is a special reason.
… Where the sentencing judge finds that either the gross violence or coward’s punch
aggravating factors apply, the Bill will require the judge to impose a term of imprisonment
with a non‐parole period of 10 years, unless a special reason exists. Juvenile offenders will
not be subject to a statutory minimum sentence under this Bill.

Charter report
The Sentencing Amendment (Coward’s Punch Manslaughter and Other Matters) Bill 2014 is
compatible with the rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

46
47
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Unless under section 10A of the Sentencing Act 1991 the court finds that a special reason exists.
Crimes Act 1958, section 15B (causing serious injury recklessly in circumstances of gross violence) inter alia, acting in a
group with at least 2 other persons; casing the injury whilst the person was incapacitated; or continuing to cause the
injury after the person became incapacitated.
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Sex Offenders Registration Amendment Bill 2014
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

20 August 2014
20 August 2014
Legislative Council
Hon Matthew Guy MP
Attorney‐General

Purpose
The Bill amends the:
Sex Offenders Registration Act 2004 to:


provide a new definition of what constitutes having ‘contact with children’ by a registrable
offender and impose additional reporting responsibilities on registered offenders in respect to
relevant contact with children.
The definition removes the requirement for the contact to be ‘regular’ or ‘unsupervised’. The
definition will require registrants to report staying overnight at the home of a child as well as
supervising or caring for a child. The revised definition will seek to capture attempts made by a
registrant to form a friendship or a social relationship with a child that is beyond incidental
contact with a child in a social setting. The revised definition encompasses the use of on‐line and
electronic media communication with children. [4]



reduce reporting periods in which registrants must report certain changes to personal details
such as residence or passport details, from 28 or 14 days to 7 days. The amendments shorten a
number of other reporting periods. [7‐10]



impose stricter controls on registered sex offenders by requiring them to verify their
movements when travelling overseas. Registrants will be required to provide police with
passport and documents to verify their overseas movements [11]



improve child safety by clarifying that a police officer or a child protection practitioner may
disclose a registrant's identity to a parent, a guardian or other third party where doing so
protects a child's safety [28]



allow the Chief Commissioner to retain important information and intelligence on registered sex
offenders after they have completed their period of registration [13]



create new indictable and summary offences for registered sex offenders who fail to report
changes in certain personal details or provide false or misleading information to police [17‐18]



give the Chief Commissioner the power to suspend the reporting obligations of certain
registered sex offenders if the Chief Commissioner is satisfied that a registrant does not pose a
risk to the sexual safety of the community due to age, dementia or significant physical or mental
incapacity [14, 16]



codify existing arrangements for relevant agencies to exchange fulsome and timely information
to each other to protect the safety and well‐being of any children coming into contact with
registered sex offenders [20, 28]



simplify reporting obligations by reducing variability of the reporting periods within which
registrants must report changes in their personal details [6‐9]

Children Youth and Families Act 2005 to provide that the Chief Commissioner of Police and the
Secretary to the Department of Justice may exchange information relating to registrable offenders
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with the Secretary to the Department of Human Services to ensure that information may be
exchanged that a registrable offender has, or has had contact with a child. [28]
Freedom of Information Act 1982 (‘the Act’) inserts a new section 31(4) to clarify that a document
contained in the Sex Offenders Register is an exempt document for the purposes of the Act. There is
currently a specific exemption under section 31(3) of the Act for a document created by the
Intelligence and Covert Support Department of Victoria Police (‘the ICSD’). The amendment will
exempt Register documents under section 62 of the Sex Offenders Registration Act 2004 by removing
the requirement that they be created by the ICSD. [29]

Charter report
The Sex Offenders Registration Amendment Bill 2014 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.
The Committee makes no further comment
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Ministerial Correspondence
Water Bill 2014
The Bill was introduced into the Legislative Assembly on 11 June 2014 by the Hon Peter Walsh MLC.
The Committee considered the Bill on 4 August 2014 and made the following comments in Alert
Digest No. 9 tabled in the Parliament on 5 August 2014.

Committee Comments
Charter report
Presumption of innocence – Deemed interference with property of a water corporation or
catchment management authority
Summary: The effect of clause 777 may be to conclusively deem the owner or sole occupier
of land served by destroyed, removed, obstructed, altered or affected to be guilty of an
offence of interfering with that property. The Committee will write to the Minister seeking
further information.
The Committee notes that clause 777(1) makes it an offence to interfere with property
owned, managed or controlled by a water corporation or catchment management authority.
‘Interfere’ includes ‘destroy, remove, obstruct or alter the property or affect the operation of
the property’. ‘Property’ includes ‘a meter and other infrastructure’.
Clause 777(2) provides:
In a proceeding for an offence under subsection (1) relating to property other than a
meter, evidence that the property—
(a) is situated on, or services only, land owned by a person; or
(b) is situated on, or services only, land of which a particular person is the sole
occupier—
is proof that the interference was done by that person.
Clauses 777(3) and 777(4) set out similar rules for meters.
The existing provision in s.288(3) of the Water Act 1989 provides:
If in a proceeding for an offence under subsection (1) it is proved that works—
(a) situated on land owned or occupied by a person; or
(b) that service only land owned or occupied by a person; or
(c) that record only the amount of water delivered to land owned or occupied by a
person—
have been destroyed, damaged, removed, altered or in any way interfered with, the
destruction, damage, removal, alteration or interference must be presumed, in the
absence of evidence to the contrary, to have been done by that person.
By contrast, none of clauses 777(2), 777(3) and 777(4) makes express provision for the
accused to adduce ‘evidence to the contrary’. Accordingly, the effect of clause 777 may be
to conclusively deem the owner or sole occupier of land served by destroyed, removed,
obstructed, altered or affected property to be guilty of an offence of interfering with that
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property. For example, if the prosecution proves that a water meter that exclusively serves a
house has been vandalised, then the house’s owner may be deemed guilty of that vandalism
and liable to a fine of up to $17,500.
The Statement of Compatibility remarks:
A number of clauses in the bill contain a presumption that, in the absence of evidence to
the contrary, certain evidence amounts to proof of certain facts… They are contained in
clauses 78, 79, 522(2) and (4), 773(2) and 777(2), (3) and (4).
However, the Committee observes that, while all the other clauses mentioned in the
Statement expressly provide (like existing s.288(3)i) for ‘evidence to the contrary’, clauses
777(2), (3) and (4) do not.
The Committee notes that the explanatory memorandum for clause 777 states that the
presumptions in that clause will be displaced ‘[o]nce a person has adduced some evidence to
the contrary of the assumed fact’. However, the Committee observes that a person accused
of interfering with property may not be aware of the explanatory memorandum.
The Committee will write to the Minister seeking further information as to the significance
of the lack of reference to ‘evidence to the contrary’ in clauses 777(2), (3) and (4). To the
extent that it is intended that the presumptions in those clauses may be rebutted by
evidence to the contrary, the Committee seeks further information from the Minister as to
whether making express provision to that effect in the text of clause 777 would be a less
restrictive alternative reasonably available to achieve clause 777’s purpose.

Exposure draft – Draft analysis of human rights impacts
Summary: The Committee will write to the Minister seeking further information as to the
criteria for publishing a draft analysis of human rights impacts during a public consultation on
an exposure draft.
In its Review of the Charter of Human Rights and Responsibilities Act 2006, this Committee
recommended:ii
Recommendation 9
Publication of draft statements of compatibility
If Charter s.28(1) is retained, then SARC recommends that consideration be given to
publishing a draft statement of compatibility as appropriate, when drafts of bills are
exposed for public comment.
In its response to the Review, the Government remarked:iii
The Government agrees that when public consultation takes place on draft primary and
secondary legislation it will often be appropriate to publish draft analyses of any human
rights impacts. The Government therefore commits to considering, on a case‐by‐case
basis, whether a draft statement of compatibility should be provided when releasing
exposure draft Bills for public comment.
The second reading speech remarks:
i

ii
iii
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See also Gas Industry Act 2001 (Vic), s. 152(4). Compare (providing for ‘proof to the contrary’) Hunter Water Act 1991
(NSW), s. 30(3); Water Supply and Sewerage Services Act 2000 (NT), 100(2); Water Industry Act 2012 (SA), s. 54(8);
Water Management Act 1999 (Tas), s. 294.
SARC, Review of the Charter of Human Rights and Responsibilities Act 2006, Parliament of Victoria, 2011, [366]‐[368].
Government of Victoria, Review of the Charter of Human Rights and Responsibilities Act 2006: Victorian Government
Response, 14 March 2012, [2.74].
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In August 2012, I appointed an expert advisory panel comprising of members with
extensive legal and water industry expertise to comprehensively review Victoria’s water
legislation…
The panel led two rounds of public consultation. The first round in December 2012 was a
call for submissions to inform the drafting of the new bill. A total of 26 submissions were
received.
The second round followed the release of the Water Bill exposure draft and explanatory
material on 18 December 2013 for an eight‐week consultation period. The panel and
department hosted eight public forums, six targeted forums and 12 stakeholder
meetings, which were attended by about 700 people in total. The government received
151 written submissions on the exposure draft from a range of associations,
environment groups, water corporations, catchment management authorities, legal
firms, individuals and government agencies.
The Committee notes that the exposure draft Water Bill does not appear to have been
accompanied by a draft statement addressing the compatibility of the exposure draft with
human rights. However, the explanatory guide to the exposure draft remarked, with respect
to Chapter 13 of the draft bill, that ‘[t]he proposed changes adhere to the Charter of Human
Rights and Responsibilities Act 2006’.iv
The Committee will write to the Minister seeking further information as to the criteria for
publishing of a draft analysis of human rights impacts during a public consultation on an
exposure draft.

Minister’s response
Thank you for your letter dated 5 August 2014 with respect to the Water Bill 2014 (the Bill).
Clause 777
The Committee has drawn attention to clause 777 of the Bill and sought further information
as to:
•

the significance of the lack of reference to “evidence to the contrary” in clauses
777(2), (3) and (4); and

•

if it is intended that the presumptions in those clauses may be rebutted by evidence
to the contrary, whether an express provision to that effect in clause 777 would be
a less restrictive alternative reasonably available to achieve clause 777’s purpose.

As stated in the Explanatory Memorandum to the Bill and the accompanying Statement of
Compatibility, I confirm that it is intended that clauses 777 (2), (3) and (4) only operate to
place an evidential burden on the accused to raise certain evidence. On this basis, the clause
does not limit the right of an accused to be presumed innocent.
While I agree that the inclusion of the phrase “(in the absence of evidence to the contrary)”
in clauses 777(2), (3) and (4), or words to that effect, would make the intended operation of
the clause clearer on the face of the statute, I do not agree with view of the Committee that
the effect of clause 777 may be to conclusively deem the owner or sole occupier of land
served by destroyed, removed or obstructed, altered or affected property to be guilty of an
offence of interfering with that property.
Rather, in my view, the relevant clauses would be interpreted to include the phrase “(in the
absence of evidence to the contrary)” for the following reasons.
iv

Office of Living Victoria, Water Bill Exposure Draft: An explanatory guide, 2013, p. 34.
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First, section 35 of the Interpretation of Legislation Act 1984 permits a court to consider
extrinsic material such as the Explanatory Memorandum and Statement of Compatibility to
ascertain the general purpose or object of an Act, but also to determine the purpose and
scope of a particular provision. A construction that promotes the underlying purpose or
object is to be preferred. In this case, consideration of the Explanatory Memorandum to the
Bill and accompanying Statement of Compatibility would clarify the intent that the
presumptions in clause 777 may be rebutted by evidence to the contrary.
Second, the alternative construction would lead to an absurd result in the event that a
person other than the owner or occupier of the land was charged with the offence.
Third, I note that the Charter of Human Rights and Responsibilities Act 2006 itself would
mitigate against such an alternate construction, given that section 32 of this Act requires that
statutory provisions, so far as possible and consistent with their purpose, be interpreted in a
way that is compatible with human rights. Clear and unambiguous words would be required
to have that effect.
Nonetheless, I accept that the inclusion of the phrase “(in the absence of evidence to the
contrary)” in clauses 777(2), (3) and (4), or words to that effect, would make the intended
operation of the clause clearer on the face of the statute. As such, I will ask the Department
of Environment and Primary Industries to prepare an appropriate amendment at the first
available opportunity.
Exposure Draft – Draft analysis of human rights impacts
An Exposure Draft of the Bill was released for public consultation on 18 December 2014. The
Exposure Draft was developed and drafted in light of the human rights protected by the
Charter of Human Rights and Responsibilities.
Whilst I note the Victorian Government’s response to the Review of the Charter of Human
Rights and Responsibilities Act 2006 that was undertaken by the Committee, I understand
that there is no requirement or commitment to prepare and publish a draft statement of
compatibility when exposure draft Bills are released for public comment. Accordingly no
draft statement was prepared or published for the Bill.
I have referred your question as to criteria for publishing a draft analysis of human rights
impacts during a public consultation on an exposure draft Bill to the Attorney‐General, given
his responsibility for the administration of the Charter of Human Rights and Responsibilities
Act 2006.
If the advisers to the Committee have any questions concerning the above, they should
contact Ms Deb Brown, Co‐Manager, Water Law Review on (03) 9027 5819.
THE HON PETER WALSH MLA
Minister for Water
19 August 2014
The Committee thanks the Minister for this response.
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Committee Comments classified
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