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ABSTRACT

Emergencies require governments to govern diﬀerently. In Australia, the
changes wrought by the COVID-19 pandemic have been profound. The role of
lawmaker has been assumed by the executive exercising broad emergency
powers. Parliaments, and the debate and scrutiny they provide, have been
marginalised. The COVID-19 response also has seen the medical-scientiﬁc
expert metamorphose from decision-making input into decision-maker.
Extensive legislative and executive decision-making authority has been
delegated to them – directly in some jurisdictions; indirectly in others. Severe
restrictions on an individual’s freedom of movement, association and to earn
a livelihood have been declared by them, or on their advice. Employing the
analytical lens of regulatory legitimacy, this article examines and seeks to
understand this shift from parliamentary sovereignty to autocratic
technocracy. How has it occurred? Why has it occurred? What have been the
consequences and risks of vesting signiﬁcant legislative and executive power
in the hands of medical-scientiﬁc experts; what might be its implications? The
article concludes by distilling insights to inform the future design and
deployment of public health emergency powers.
KEYWORDS COVID-19; coronavirus; emergency powers; parliamentary democracy; parliamentary

sovereignty; autocracy; technocracy; experts; legitimacy; trust; Australia

1. Introduction
The novel coronavirus (COVID-19) has disrupted socio-economic systems
like no other modern occurrence. National health systems have been
brought to breaking point, national economies have been put into hibernation, and social relationships have been distanced. World trade has
plunged. The costs measured in human lives, economic activity and social
capital are immense.1
CONTACT Eric L Windholz
eric.windholz@monash.edu
Faculty of Law, Monash University,
@ELWindholz
Melbourne, VIC 3800, Australia
1
World Health Organization (WHO), ‘Coronavirus Disease (COVID-19) Pandemic’ <www.who.int/
emergencies/diseases/novel-coronavirus-2019> accessed 6 May 2020; International Monetary Fund,
World Economic Outlook, April 2020: The Great Lockdown (IMF, April 2020); UN Department of Economic
and Social Aﬀairs, ‘Everyone Included: Social Impact of COVID-19’ <www.un.org/development/desa/
dspd/everyone-included-covid-19.html> accessed 6 May 2020; World Trade Organization, ‘Trade Set
© 2020 Informa UK Limited, trading as Taylor & Francis Group
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COVID-19 also is testing governance and democratic institutions the
world over.2 Australia’s response has, in many respects, followed the ‘emergency script’ adopted by other countries in other crises.3 Law-making
power has been concentrated in the executive; the role of parliaments has
been marginalised; and the oversight that courts provide is not being accessed.
Personal freedoms of movement and association have been severely restricted,
surveillance to enforce those restrictions increased, and their enforcement
assigned (in part) to the military.4
The public health nature of COVID-19 has seen an additional dimension
added to the emergency script not present in emergencies triggered by acts of
terror, civil unrest or natural disasters. This is the prominent (some might say
dominant) role played by the medical-scientiﬁc expert. Expertise is, of course,
important to the successful management of any crisis. Crises rightly prioritise
evidence-based decision-making.5 This is especially important in the case of
COVID 19 where policies are at risk of being driven by fear and perceptions,
rather than evidence rationally assessed.6 But the response to COVID-19 has
seen the medical-scientiﬁc expert metamorphose from decision making input
into decision-maker. Extensive legislative and executive decision-making
authority has been delegated to these experts – directly in some jurisdictions;
indirectly in others. Severe restrictions on an individual’s freedom of movement, association and to earn a livelihood have been declared by them, or
on their advice.7
The nature of these new governance arrangements is evident in the daily
press conferences to which Australians have become accustomed, with the
Prime Minster (of the country) or Premier (of a State) standing side-byside with that jurisdiction’s Chief Medical (Health) Oﬃcer to announce
new restrictions and the bases for them.8 The following is typical of the
language employed by the Prime Minister, Premiers and their Ministers –
to Plunge as COVID-19 Pandemic Upends Global Economy’ (Press Release, 8 April 2020) <www.wto.org/
english/news_e/pres20_e/pr855_e.htm> accessed 6 May 2020.
Israel Waismel-Manor and others, ‘Covid-19 and Legislative Activity: A Cross-National Study’ (June 2020)
https://www.researchgate.net/publication/342514148_Covid-19_and_Legislative_Activity_A_CrossNational_Study> accessed 11 July 2020.
3
Kim Lane Scheppele, ‘Exceptions that Prove the Rule: Embedding Emergency Government in Everyday
Constitutional Life’ in Stephen Macedo and Jeﬀ Tulis (eds.), The Limits of Constitutional Democracy (Princeton University Press 2010).
4
See Section 2. Not all elements of the emergency script are present in Australia. For example, Australia has
not witnessed attempts to limit judicial review of government actions, freedom of speech has been
maintained, and there has been no signiﬁcant violence.
5
Brian W Head and Subho Banerjee, ‘Policy Expertise and Use of Evidence in a Populist Era’ (2020) 55 Australian Journal of Political Science 110; Leslie E Gerwin, ‘Planning for Pandemic: A New Model for Governing Public Health Emergencies’ (2011) 37 AJLM 128.
6
Sweta Chakraborty, ‘How Risk Perceptions, Not Evidence, Have Driven Harmful Policies On COVID-19’
(2020) 11 European Journal of Risk Regulation 236; Alberto Alemanno, ‘Taming COVID-19 by Regulation:
An Opportunity for Self-Reﬂection’ (2020) 11 European Journal of Risk Regulation 189.
7
See discussion at ns 25–34.
8
Nomenclature to describe the senior medical expert varies across jurisdictions.
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Based on the expert medical advice of the Australian Health Protection Principal Committee (AHPPC), Commonwealth, State and Territory governments
have agreed to … The AHPPC, led by the Commonwealth’s Chief Medical
Oﬃcer and comprising the chief health and medical oﬃcers from each jurisdiction … will be the primary bodies that will advise the National Cabinet.9
’The medical advice, my kids will be going to school in the morning and that’s
important and that school will be open, as I understand. And we’ll be following
the medical advice, as we always have.10
We understand this will have wide-ranging impacts on workplaces and the
local economy and it was not an easy decision to request this of Victorians –
but we have to follow the advice of medical experts when it comes to containing
this disease.11

These governance arrangements represent a modiﬁcation of the application of some of the key constitutional underpinnings of Australia’s
system of government. Parliament has ceded some of its sovereignty to the
executive, and the separation of power between the two has been weakened.
Signiﬁcant executive power has been vested in unelected technocrats absent
many of the institutional and procedural checks and balances that normally
control the exercise of that power.12 The purpose of this article is to
examine and seek to understand this shift from parliamentary sovereignty
to autocratic technocracy. How has it occurred? Why has it occurred?
What have been some of its consequences? What might be its implications?
The article employs the analytical lens of regulatory legitimacy to conduct
this examination. Legitimacy refers to the authority that comes from being
perceived as acceptable and credible.13 Early legitimacy debates focused on
the circumstances in which the use of power by the state is appropriate, acceptable and accountable.14 More recent legitimacy debates increasingly are
focussing on the role legitimacy plays in securing regulatory compliance.15
Media Release, ‘Advice on Coronavirus’ (Prime Minister, Minister for Health, Chief Medical Oﬃcer, 13 March
2020 <www.pm.gov.au/media/advice-coronavirus> accessed 10 April 2020.
Transcript, ‘Interview with Michael Usher, Channel Seven’ (Oﬃce of the Prime Minister, 22 March 2020)
<www.pm.gov.au/media/interview-michael-usher-channel-7> accessed 10 April 2020.
11
Media release, ‘Updated Medical Advice For Coronavirus’ (Minister for Health, 29 January 2020) <www.
premier.vic.gov.au/updated-medical-advice-for-coronavirus/> accessed 10 April 2020.
12
See Section 2.
13
Central to dictionary deﬁnitions of ‘legitimacy’ are notions of acceptability and credibility; of actions that
are proper and justiﬁable by reference to accepted rules, principles or standards (see, e.g. Macquarie
Dictionary (4th edn, Macquarie Library 2005) 817; The Oxford Thesaurus (2nd edn, OUP 1997) 257).
Suchman (in one of the more frequently cited deﬁnitions) deﬁnes legitimacy as ‘a generalised perception or assumption that the actions of an entity are desirable, proper, or appropriate within some socially
constructed system of norms, values, beliefs, and deﬁnitions’ (Mark C Suchman, ‘Managing Legitimacy:
Strategic and Institutional Approaches’ (1995) 20 Academy of Management Review 571, 574). See
Section 3 for further discussion.
14
See, e.g. Rodney S Barker, Political Legitimacy and the State (OUP 1990); David Beetham, The Legitimation
of Power (Humanities Press International 1991).
15
See, e.g. Tom R Tyler, Why People Obey the Law: Procedural Justice, Legitimacy and Compliance (Princeton
University Press 1990); Kristina Murphy and others, ‘Nurturing Regulatory Compliance: Is Procedural
9
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Regulation is about modifying people’s behaviours. It is about motivating and,
in some cases, requiring people to act and behave diﬀerently to how they are
currently acting and behaving, and in some cases, to act and behave contrary
to what they perceive to be in their best interests. Combatting COVID-19
requires extreme measures and restrictions on nearly every aspect of social
and economic life. It requires a near universal level of community cooperation
and compliance. Compliance with these measures on the scale required is
unlikely to be achieved by coercive policing tools alone. It also requires an
unprecedented level of voluntary compliance.16 A growing body of research
establishes that legitimacy is essential to a government’s ability to obtain
behaviour change in these circumstances. Easton, for example, refers to legitimacy providing a ‘reservoir of favourable attitudes or good will’ that provides
support in times of crisis and instability.17 Green similarly describes legitimacy as ‘a reservoir of goodwill that allows the institutions of government
to go against what people want at the moment without suﬀering debilitating
consequences’.18 Majone goes so far as to suggest that legitimacy has replaced
coercive power as the essential resource of policy makers.19 This makes legitimacy a valuable lens through which to examine Australia’s emergency governance arrangements.
This article proceeds in three substantive sections. Section 2 overviews the
emergency governance arrangements that have been put in place in Australia.
The concentration of power in the executive is explained, as is the primacy of
the role conferred on the technocrat (medical-scientiﬁc expert). This section
also explains how the traditional checks and balances on the exercise of executive power (parliaments, courts and civil society) have been marginalised in
the process. Section 3 then examines Australia’s emergency governance
arrangements through the legitimacy lens. Legitimacy’s importance in times
of crises is discussed, and its various dimensions examined. This examination
reveals that legality, while important, is insuﬃcient on its own to confer legitimacy on government actions, and in health emergencies legitimacy is found
in its pragmatic, cognitive and normative dimensions and, in particular, in the
legitimacy of the expert. Insights and implications from Australia’s experience
with autocratic technocracy are then distilled in Section 4, together with some
suggestions to reform the design of Australia’s public health emergency power
regime.
Justice Eﬀective When People Question the Legitimacy of the Law?’ (2009) 3 Regulation & Governance 1;
Christine Parker and Vibeke Lehmann Nielsen, Explaining Compliance: Business Responses to Regulation
(Edward Elgar 2011).
16
Gerwin (n 5) 141–42.
17
David Easton, A Systems Analysis of Political Life (Wiley 1965) 273. See also Suchman (n 12) 596–97.
18
James L Green, Overcoming Apartheid: Can Truth Reconcile a Divided Nation (Russell Sage Foundation
2004) 289.
19
Giandomenico Majone, ‘From the Positive State to the Regulatory State: Causes and Consequences of
Changes in Modes of Governance’ (1997) 17(2) Journal of Public Policy 139, 161.
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Before proceeding it also is important to state what this article is not. It is
not a critique of the policies that have been made under these emergency
regimes. Those making the decisions – politicians and technocrats alike –
are making what they genuinely believe are the best and preferable decisions
in an environment characterised by imperfect information and very tight time
frames. However, it is this very diﬃcult decision-making environment that
makes examining these exceptional governance arrangements so important.

2. The rise of autocratic technocracy
What is ‘autocratic technocracy’? As its name suggests, it has two elements.
‘Autocratic’ refers to a government in which political power is concentrated
in the hands of a single person (or group of people) and whose decisions
are not subject to external control (legal or popular).20 ‘Technocracy’ refers
to a government that is controlled or heavily inﬂuenced by experts in
science or technology.21
At every level, Australia’s emergency governance arrangements exhibit
strong elements of both. Australia is a federation. Power is divided between
the Commonwealth (national) Government and State and Territory Governments. Health is a state and territory responsibility. The competency of the
Commonwealth Government to act unilaterally in the area is limited.22 For
this reason, a National Cabinet comprising the Prime Minister and each
State and Territory Premier and Chief Minister was formed to coordinate a
national response to the spread of COVID-19 in Australia.23 High-level
policy making has been concentrated in this small group. The principal advisory body to the National Cabinet is the Australian Health Protection Principal Committee (AHPPC). Chaired by Australia’s Chief Medical Oﬃcer and
comprising all State and Territory Chief Health Oﬃcers, it is the key decision
making committee for health emergencies.24
Decisions of the National Cabinet are implemented by Commonwealth,
State and Territory governments. All governments have relied heavily on
their public health emergency power regimes to do so.25 Each of these
20

Cambridge Dictionary (online) <https://dictionary.cambridge.org/dictionary/english/autocracy>
accessed 10 April 2020.
ibid.
22
The constitutionality of the Commonwealth Government’s power in this area is beyond the scope of the
paper. See generally HP Lee and others, Emergency Powers in Australia (2nd edn, OUP 2018).
23
Stephen Duckett, ‘Governance Lessons from COVID-19’ (2020) 44 Australian Health Review 44; Jennifer
Menzies, ‘Explainer: What Is the National Cabinet and Is It Democratic?’ (The Conversation, 31 March
2020)
<https://theconversation.com/explainer-what-is-the-national-cabinet-and-is-it-democratic135036> accessed 14 April 2020.
24
Australian Health Protection Principal Committee (AHPPC) website (Australian Government Department
of Health, 8 April 2020) <www.health.gov.au/committees-and-groups/australian-health-protectionprincipal-committee-ahppc> accessed 10 April 2020.
25
Australia does not have a ‘constitutionalised’ framework of emergency powers. Public health emergency
power regimes are set out in ordinary statutes at both the Commonwealth and State and Territory levels.
21
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regimes follows a two-step process that both reﬂect and entrench the autocratic
technocracy. The ﬁrst step is the declaration of a public health emergency. The
declaration is an oﬃcial pronouncement that the threat to public health is
suﬃciently dangerous to warrant the exercise of emergency powers that
curtail individual and communal rights and freedoms.26 At the Commonwealth
level, the Governor-General (on the advice of Ministers) makes the declaration.
In Queensland, New South Wales, Victoria, Western Australia and the Territories it is made by the Health Minister, and in the other States by the Chief
Health Oﬃcer (or equivalent). The second step is the exercise of the emergency
powers enlivened by the declaration.27 At the Commonwealth level and in New
South Wales, the Health Minister exercises these powers. In the other States
and Territories, the Chief Health Oﬃcer (or other senior bureaucrat) exercises
them. In three jurisdictions (New South Wales, South Australia and Tasmania),
the same person both declares the emergency and exercises emergency powers
enlivened by that declaration. In the other jurisdictions, the recipient of emergency powers is the expert adviser to the person making the declaration. The
ability to anoint oneself with broad emergency powers is a signiﬁcant departure
from traditional democratic norms. As Pelkas observes, ‘those who declare an
emergency should not derive greater powers from the proclamation’.28
At each level of government, these powers have been exercised to issue a
series of emergency directions.29 Three features of these directions stand
out. First is the severity of the restrictions they impose on people’s freedom
of movement, association and to earn a livelihood.30 They include prohibitions on most places where people gather in numbers such as hospitality,
recreational, entertainment, accommodation and religious facilities;31
requirements that people stay at home other than to purchase necessary
See Biosecurity Act 2015 (Cth), Ch. 8, Part 2; Public Health and Wellbeing Act 2008 (Vic), Part 10; Public
Health Act 2010 (NSW), Part 2; Public Health Act 2016 (WA), Part 12; Public Health Act 2011 (SA), Part
11; Public Health Act 2005 (Qld), Ch 8. Part 7A; Public Health Act 1997 (Tas), Part 2, Div 2; Public
Health Act 1997 (ACT), Part 7; Public and Environmental Health Act 2011 (NT), Part 5, Div 2. This legislation
is complex and varies in important aspects, including with respect to who can declare an emergency,
who can exercise emergency powers, and the standards that need to be met for both declaring a
state of emergency and the exercise of emergency powers. For a discussion of these diﬀerences see
Lee and others (n 21) 205–14; Belinda Bennett and others, ‘Emergency Powers & Pandemics: Federalism
and the Management of Public Health in Australia’ (2012) 31 U Tas LR 37–57.
26
Gerwin (n 5) 131.
27
Gerwin refers to these as a ‘preauthorized “toolbox” of extraordinary powers’ (ibid 132).
28
Cristina Pelkas, ‘State Interference with Liberty: The Scope and Accountability of Australian Powers to
Detain during a Pandemic’ (2010) 12 Flinders LJ 41, 63.
29
Again, nomenclature varies, with determinations, orders and directions used by diﬀerent jurisdictions.
For ease of reference, this article employs the term ‘directions’, being the most common descriptor
employed.
30
Links to the Commonwealth, State and Territory instruments implementing these restrictions are available on the Safe Work Australia website – <www.safeworkaustralia.gov.au/covid-19-informationworkplaces/other-resources/public-health-directions-covid-19>. In the following discussion, references
to the select directions are provided by way of example.
31
See e.g. Restricted Activities Direction (No 3) 2020 (Vic) <www.dhhs.vic.gov.au/sites/default/ﬁles/
documents/202004/B1%20-%20Restricted%20Activity%20direction%20%28No%203%29%20%28
signed%29.pdf> accessed 14 April 2020.
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goods and services, provide care to a relative or other person, attend work or an
educational institution, or exercise;32 and detention of persons arriving from
overseas for a period of 14 days.33 Some States and Territories also have
imposed restrictions on persons from other States and Territories entering
their jurisdictions.34 The impact of these directions has been widespread economic and social dislocation. The Australian Treasury estimates the public
health measures are costing the Australian economy A$4 billion a week, and
that unemployment will double to 10%, its highest rate in 26 years.35 Mental
health issues and domestic violence also have increased, while the options
for those experiencing them have decreased.36 The value of the Commonwealth Government’s measures to mitigate these eﬀects total A$320 billion
over the next three years, representing 16.4 per cent of annual GDP.37
Second is the authoritarian nature with which compliance with these
restrictions is being enforced. The penalties that apply to breaches are signiﬁcant. Non-compliance can attract ﬁnes of up to $11,000 and six months
imprisonment for individuals, and ﬁnes of up to $55,000 for corporations.38
And they are being actively enforced. In some jurisdictions special police
units have been formed,39 and the military has been called out to assist civilian
authorities enforce quarantine orders.40 In the ﬁrst month of the restrictions,
2,700 on-the-spot ﬁnes were issued and 141 people charged or arrested.41

32

See e.g. Stay at Home Directions (No 4) 2020 (Vic) <www.dhhs.vic.gov.au/sites/default/ﬁles/documents/
202004/b4%20-%20stay%20at%20home%20direction%20%28no%204%29%20%28signed%29.pdf>
accessed 14 April 2020.
33
See e.g. Direction and Detention Notice 2020 (Vic) <www.dhhs.vic.gov.au/sites/default/ﬁles/documents/
202004/B6%20-%20Direction%20and%20Detention%20Notice%20%28No%202%29%20%28signed%
29_0.pdf> accessed 14 April 2020.
34
See e.g. Border Restrictions Direction No. 5 2020 (Qld) <www.health.qld.gov.au/system-governance/
legislation/cho-public-health-directions-under-expanded-public-health-act-powers/border-restrictions>
accessed 6 May 2020.
35
Jane Norman, ‘Coronavirus Shutdown Costing Australian Economy $4 Billion a Week as National Cabinet
Prepares to Assess Restrictions’ (ABC News (online), 5 May 2020) <www.abc.net.au/news/2020-05-04/
coronavirus-shutdown-costing-economy-$4-billion-a-week/12213612> accessed 6 May 2020.
36
Xiaoyun Zhou and others, ‘The Role of Telehealth in Reducing the Mental Health Burden from COVID-19’
(2020) 26 Telemedicine and e-Health 377; Kim Usher and others, ‘Family Violence and COVID-19:
Increased Vulnerability and Reduced Options for Support’ (2020) International Journal of Mental
Health Nursing https//doi.org/10.1111/inm.12735.
37
Australian Government, ‘Economic Response to the Coronavirus’ (31 March 2020) <https://treasury.gov.
au/sites/default/ﬁles/2020-03/Overview-Economic_Response_to_the_Coronavirus_2.pdf> accessed 3
May 2020.
38
‘Coronavirus Restrictions around Gatherings in Each State and Territory, and Who Has Been Fined’ (ABC
News (online), 6 April 2020) <www.abc.net.au/news/2020-04-06/coronavirus-enforcement-covid-19gathering-laws-state-territory/12124334> accessed 3 May 2020.
39
‘Dedicated Taskforce of 500 Police Oﬃcers to Enforce Victoria’s Coronavirus Shutdown’ (SBS News
(online), 23 March 2020) <www.sbs.com.au/news/dedicated-taskforce-of-500-police-oﬃcers-toenforce-victoria-s-coronavirus-shutdown> accessed 3 May 2020.
40
David Leece, ‘Recent Provision of Military Assistance to Civil Authorities in Australia’ (2020) 71(2) United
Service 5.
41
Matthew Doran, ‘Coronavirus Fines Vary across the Country, Prompting Calls for Clearer Guidelines’ (ABC
News (online), 17 April 2020) <www.abc.net.au/news/2020-04-17/how-coronavirus-ﬁnes-are-hittingaustralia/12155274> accessed 5 May 2020.
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And third is that these restrictions are being imposed and enforced absent
many of the checks, balances and accountability mechanisms that normally
oversee the exercise of executive power. Most notably, the role of parliament
has been diminished. Most parliaments altered their sitting patterns in
response to the COVID-19 pandemic, announcing long adjournments punctuated only by brief sittings to rubber-stamp expenditure for emergency economic, health and social security policies agreed outside its chambers.42 As a
result, parliamentary debate on the exercise of emergency powers was
minimal. And at all levels of government, emergency directions have been
promulgated without many of the institutional and procedural safeguards
designed to prevent abuses of power and to ensure parliament’s sovereignty
over the executive’s exercise of power.43 Regulatory impact assessments
have not been undertaken, cost-beneﬁt analyses have not been prepared,
and public consultation has not taken place.44 In some jurisdictions, emergency declarations and directions also are not disallowable instruments and
therefore not subject to Parliamentary override.45 And such was the speed
with which the executive acted, that it took some time for each jurisdiction’s
parliamentary committee system ‘to struggle to its feet’ (as Moulds colourfully
describes it) to oversight their government’s response to the COVID-19 pandemic, with the result that they will conduct ex post reviews rather than
provide real-time scrutiny.46
Parliaments are not the only bodies that oversight the executive’s use of its
powers. Courts also oversight the executive but they too prove to be less than
optimal in times of crises. Australian courts generally do not consider the
judicial process adept at resolving complex policy issues and tend to defer
to the executive’s exercise of discretion in matters of high policy.47 Courts
also do not consider themselves to be the appropriate body to resolve disputes
Nicholas Horne, ‘COVID-19 and Parliamentary Sittings’ (Parliament of Australia Library, 2 April 2020)
<www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/FlagPost/
2020/April/COVID-19_and_parliamentary_sittings> accessed 5 May 2020.
43
Andrew Edgar, ‘Law-Making in a Crisis: Commonwealth and NSW Coronavirus Regulations’ (AusPubLaw,
30 March 2020) <https://auspublaw.org/2020/03/law-making-in-a-crisis:-commonwealth-and-nswcoronavirus-regulations> accessed 1 April 2020.
44
For a discussion of these processes and analyses, see See Eric L Windholz, Governing through Regulation:
Public Policy, Regulation and the Law (Routledge 2018), Ch. 9.
45
E.g. Biosecurity Act 2015 (Cth), s 477(2).
46
Sarah Moulds, ‘Keeping Watch on COVID-19 Laws: Are Parliamentary Committees Up to the Job?’ (AusPubLaw, 1 May 2020) <https://auspublaw.org/2020/05/keeping-watch-on-covid-19-laws:-areparliamentary-committees-up-to-the-job?> accessed 6 May 2020. For example, the Commonwealth Parliament’s Senate Select Committee established to inquire into the Australian Government’s response to
the COVID-19 pandemic was established more than three weeks after the declaration of human biosecurity emergency and was scheduled to report by 30 June 2020. Similarly, in the State of Victoria, a parliamentary inquiry into the Government’s response to the COVID-19 pandemic was agreed one and a
half months after the declaration of the state of emergency, and is scheduled to report by 31
October 2020.
47
See e.g. Minister for Arts, Heritage and the Environment v Peko-Wallsend Ltd (1987) 15 FCR 275. See also
Robin Creyke and others, Control of Government Action: Text, Cases and Commentary (5th edn, Lexi-Nexis
Butterworths 2019) 2.3.12–2.3.17.
42
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that are ‘polycentric’ (aﬀecting a substantial number of people and involving
numerous overlapping issues), about which the judiciary does not have substantive expertise, and about which they do not bear political responsibility.48
And while Australian courts have made it clear they should not defer to the
executive’s interpretation of the law,49 their comparative lack of substantive
expertise is likely to see them defer to the executive’s ﬁndings on important
questions of fact such as the necessity of declaring a state of emergency and
issuing emergency directions.50
Of course, courts only play a role if a person brings an action challenging
the executive’s use of its powers. However, during a public health emergency
people are less likely to bring such an action lest they be perceived to be acting
contrary to the public interest. While human rights and civil liberty groups
have expressed concerns about the impact of COVID-19 restrictions, they
largely have been circumspect in the volume, tone and manner with which
they have expressed them, with civil liberty groups focussing mainly on the
importance of properly oversighting and time limiting the restrictions, and
human rights groups on the need to support vulnerable communities deal
with their impact, rather than on the necessity and proportionality of the
restrictions per se.51
This circumspect attitude also is evident in the media coverage of the pandemic. The COVD-19 pandemic has presented the media with the diﬃcult
balancing act of both supporting important public health measures while
holding the government to account for those measures. To date a thorough
examination of the media’s coverage of the pandemic has not been carried
out. Having said that, Australia’s mainstream media generally has been
accepting of what government medical and scientiﬁc experts have been
saying and their recommended responses, while highlighting inconsistent
messaging and bringing unforeseen consequences to light.52
So what has led civil society and the media – and indeed the public as evidenced by high rates of satisfaction with the governments’ response to the

48

Lee and others (n 22) Ch. 8 (esp. pp. 234-4); Pelkas (n 28) 57–59.
Corporation of the City of Enﬁeld v Development Assessment Commission (2000) 199 CLR 135.
Lee and others (n 22) 247–52; Pelkas (n 28) 57–59; Anthony Gray, ‘The Australian Quarantine and Biosecurity Legislation: Constitutionality and Critique’ (2015) 22 J.L.& Med 788, 807.
51
See e.g. ‘Statement of Concern COVID-19: Human Rights, Disability and Ethical Decision-Making’ (Disabled People’s Organisation Australia, 14 April 2020). See also the series of articles written by Former
Victorian Supreme Court Justice Kevin Bell on COVID19 and Human Rights in Australia available at
<https://www.monash.edu/law/research/centres/castancentre/our-areas-of-work/covid19/policy/
covid19-and-human-rights-in-australia> accessed 10 July 2020; Kay Wilson, ‘The COVID-19 Pandemic
and the Human Rights of Persons with Mental and Cognitive Impairments Subject to Coercive
Powers in Australia’ (2019) International Journal of Law and Psychiatry <https://doi.org/10.1016/j.ijlp.
2020.101605> accessed 10 July 2020.
52
Stephen Cushion, ‘COVID-19: To Counter Misinformation, Journalists Need to Embrace a Public Service
Mission’ (The Conversation, 18 March 2020) <https://theconversation.com/covid-19-to-countermisinformation-journalists-need-to-embrace-a-public-service-mission-133829> accessed 7 May 2020.
49
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COVID-19 outbreak53 – to accept the credibility of the government’s response
and the necessity of its coercive, liberty restricting directions? It is to this question that the paper now turns, employing the lens of regulatory legitimacy.

3. Legitimacy in a time of crisis
Legitimacy is both an important and elusive concept. It is important because
legitimacy matters. Research establishes that compliance with government
policy and the law can depend signiﬁcantly on people’s perception of the
legitimacy (acceptability and credibility) of the regulatory regime and the regulators within it.54 Legitimacy is closely associated with trust. Research also
establishes that when citizens trust their government, they are more likely
to comply with its policies, rule and regulations.55 Legitimacy (and trust) is
all the more important in crises and emergencies. Successfully defeating
COVID-19 requires extremely high levels of compliance with restrictions
on freedoms recent survey data reveals Australians value highly but do not
trust politicians to protect and safeguard.56 This ‘combination of low political
trust and high commitment to freedom (…) creates a more challenging governing context’.57 Legitimacy provides a source of legal and moral authority to
meet this challenge.58 As noted above, it is a reservoir of goodwill and support
that enables governments to take drastic and rights’ inhibiting action in times
of crisis and instability.59
Legitimacy also is elusive. Central to legitimacy are concepts of
acceptability and credibility. However, how acceptability and credibility
are assessed can vary according to constitutional arrangements,60 ideology,61
53

In a poll taken on 27 April 2020, 70% of voters said the Commonwealth, State and Territory governments’ management of the pandemic response had been quite good or very good (‘Guardian Essential
poll: suspicions about tracing app oﬀset by approval of Covid-19 response’ (The Guardian (online), 28
April 2020) <www.theguardian.com/australia-news/2020/apr/28/guardian-essential-poll-suspicionsabout-tracing-app-oﬀset-by-approval-of-covid-19-response> accessed 28 April 2020).
54
See, e.g.: Tyler, Why People Obey the Law (n 14); Julia Black, ‘Constructing and Contesting Legitimacy and
Accountability in Polycentric Regulatory Regimes’ (2008) 2 Regulation & Governance 137; Murphy and
others (n 15).
55
See generally John Braithwaite and Toni Makkai, ‘Trust and Compliance’ (1994) 4 Policing and Society 1;
Valerie Braithwaite and Margaret Levi (eds), Trust and Governance (Russell Sage Foundation 1998); Tom R
Tyler, ‘Trust and Law Abidingness: A Proactive Model of Social Regulation’ (2001) 81 B.U.L.Rev. 361.
56
Mark Evans and others, ‘How Does Australia Compare: What Makes a Leading Democracy? Two Paradoxes for Australian Democratic Governance’ (Democracy 2025, Report No. 6, April 2020) 2.
57
ibid.
58
Gregory Caldeira (ed), Legitimacy, Compliance, and the Roots of Justice: A Strategic Plan for Global
Research (National Science Foundation 1984) 1.
59
See discussion at ns 17–19.
60
The term can have diﬀerent dimensions depending on the nature of the political regime (e.g. US, European or Westminster). See, e.g. Giandomenico Majone, ‘Regulatory Legitimacy’ in G Majone (ed), Regulating Europe (Routledge 1996) 284; Tony Prosser, The Regulatory Enterprise: Government, Regulation
and Legitimacy (OUP 2010) 223–35.
61
For example, the term can have diﬀerent dimensions depending on whether it is viewed through the
prism of economic liberalism or the welfare state (Majone, ‘Regulatory Legitimacy’ (n 60) 284).
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discipline,62 and amongst diﬀerent commentators within a discipline.63 This
makes legitimacy a multi-dimensional concept. Windholz, in an eﬀort to
summarise these varying perspectives, distils legitimacy’s many dimensions
into four domains – legal; pragmatic; cognitive; and normative.64 Each of
these domains and their application to the emergency response to the
COVID-19 pandemic are discussed below.
Legal legitimacy refers to institutions, processes and actions being acceptable and credible because they are legally valid having been authorised through
constitutional, democratic processes. Legal legitimacy is important given the
broad and coercive restrictions that public health emergency powers
impose on individual and commercial freedoms. Gostin refers to these restrictions gaining legitimacy through democratic political processes.65 Here it is
necessary to diﬀerentiate between the legislation creating the public health
emergency power regime, and the making of emergency directions pursuant
to that regime. Each jurisdiction’s legislation was enacted by its duly elected
parliament, in accordance with that parliament’s law-making processes, and
presumably after meaningful debate and careful consideration. Its legal
(and democratic) legitimacy is apparent on its face (although, as observed
by Gray, the constitutionality of the legislation is assumed rather than
decided).66 However, the process by which the emergency directions were
made fall short of standard constitutional and democratic norms. First, as discussed above, they were made outside normal parliamentary processes, autocratically and without engagement with aﬀected parties.67 Second, the legal
and constitutional validity of aspects of some of the directions has been questioned.68 It may transpire that some of the directions ultimately are found to
be invalid. And third, legal legitimacy might be lost (or at least diluted) if those
62

Diﬀerent disciplines ask diﬀerent questions when assessing legitimacy. For example, Black points out
that sociologists ask is an organisation legitimate, whereas lawyers and political scientists ask when
should an organisation be considered legitimate (Black (n 54) 144–46).
63
For example, in the ﬁeld of regulatory-governance (itself a meeting point of diﬀerent disciplines),
Majone identiﬁes two domains of legitimacy: procedural and substantive (Majone, ‘Regulatory Legitimacy’ (n 60) 284); Black identiﬁes four: constitutional; justice; functional or performance; and democratic
(Black (n 54)); and Baldwin, Cave and Lodge identify ﬁve: legislative; accountability, due process, expertise and eﬃciency (Robert Baldwin and others, Understanding Regulation: Theory, Strategy, and Practice
(2nd edn, OUP 2012) 26–31).
64
See Windholz (n 44) 113–18. Those familiar with the ﬁeld will observe these build on the work of
Suchman (n 13) who identiﬁed three forms of organisational legitimacy that he labelled moral, pragmatic and cognitive.
65
Lawrence Gostin, ‘Legal Foundations of Public Health Law and Its Role in Meeting Future Challenges’
(2006) 120 Public Health 8, 8–9.
66
Gray (n 50) 789.
67
See discussion at ns 42–46.
68
Shipra Chordia, ‘Border Closures, COVID-19 and s 92 of the Constitution – What Role for Proportionality
(If Any)?’ (The Conversation, 5 June 2020) <https://auspublaw.org/2020/06/border-closures-covid-19and-s-92-of-the-constitution/> accessed 11 July 2020. See also Gray (n 50) who argues that emergency
directions will only be valid if they fall within the legislative grant of power, have been made in accordance with applicable administrative law principles, and are not imposed for a punitive purpose which is
an exclusively judicial function.
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required to comply with the directions do not consider them to be necessary
and proportionate responses to the emergency, or if they perceive them to be
administered in a heavy-handed authoritarian manner.69 We already have
observed the authoritarian nature of the enforcement of some of the directions.70 And as the high economic and social costs of the directions crystalize,
support for the restrictions may wane. As such, legality creates, at best, a presumption of legitimacy. Whether that presumption is aﬃrmed or rebutted is
determined by reference to the other legitimacy domains.
Pragmatic and cognitive legitimacy are the next domains. Pragmatic legitimacy
rests on community perceptions that the government shares it values, has its best
interests at heart, and is producing policies and outcomes aligned to its (the community’s) interests. Cognitive legitimacy, on the other hand, exists when government institutions, processes and actions are intuitively logical and obvious and
accepted as inevitable. The strong and sustained public support for the governments’ pandemic response (including its restrictions on individual and communal
freedoms) evidences strong pragmatic and cognitive legitimacy. This is important
because early studies on compliance with COVID-19 mitigation measures reveals
that compliance can depend on people’s intrinsic motivations, including substantive moral support and social norms.71 Pragmatic and cognitive legitimacy ‘lie
(…) in the values, interests, expectations and cognitive frames of those who are
perceiving or accepting the regime’72 They tell us whether the public or a
section of the public perceive government regulation to be legitimate. They say
nothing about whether that regulation should be regarded as legitimate. This is
where the ﬁnal domain of legitimacy comes in.
Normative legitimacy, as its name suggests, reﬂects an evaluation against a
normative set of criteria. Over time, diﬀerent commentators have developed
diﬀerent ways of summarising or categorising these criteria.73 Common to
them are the criteria of eﬀectiveness and eﬃciency; procedural fairness and
consistency; and accountability and transparency.74 The report card on the
extent to which Australia’s emergency measures reﬂect these dimensions is
mixed. They clearly have been eﬀective. Australia has managed to ﬂatten
the COVID-19 curve. Both its per capita infection rate and death toll is
amongst the lowest in the developed world.75 This is important because
69

Prosser (n 60) 8.
See discussion at ns 38–41.
71
Benjamin van Rooij and others, ‘Compliance with COVID-19 Mitigation Measures in the United States’ (22
April 2020) <psyarxiv.com/qymu3>. See generally: Yuval Feldman, ‘Five Models of Regulatory Compliance Motivation: Empirical Findings and Normative Implications’ in D Levi-Faur (ed), Handbook on the
Politics of Regulation (Edward Elgar 2011) 335.
72
Black (n 54) 145.
73
See n 63.
74
For a discussion of normative legitimacy’s various dimensions, see See Windholz (n 44) 114–15.
75
WHO, ‘Coronavirus Disease (COVID-19) Situation Report -110’ (9 May 2020) <www.who.int/docs/defaultsource/coronaviruse/situation-reports/20200509covid-19-sitrep-110.pdf?sfvrsn=3b92992c_4> accessed
11 May 2020.
70

Inquiry into the Victorian Government's
Response to the COVID-19 Pandemic
THE THEORY AND PRACTICE
OF LEGISLATION
Submission
no. 61a

13

eﬃcacy (success) is the ultimate source of legitimacy when preventing and
controlling the spread of communicable diseases.76 Whether it has done so
eﬃciently is another matter. As we have seen, the economic and social cost
and dislocation has been immense.77 Judgments will surely diﬀer on
whether the public health measures could have been implemented in a less
indiscriminate and more parsimonious manner.78
Nor have the measures been implemented with ‘procedural fairness’.
Public consultation on the development and design of the emergency
measures has been absent; consultation with business and other aﬀected
groups minimal.79 The measures also have not been implemented consistently
across the country. Australia’s federal system has seen diﬀerences emerge in
how States and Territories implement measures agreed at National Cabinet.
For example, activities allowed to be engaged in while in ‘lockdown’ varies
according to where you live.80 This has been one of the more frequent complaints and sources of frustration with the directions.
And as for accountability and transparency mechanisms, initially they did
not meet the standards and norms we normally expect of law making in a parliamentary democracy.81 However, in time additional accountability and
transparency mechanisms have been put in place. Parliamentary committees
to oversee the government’s response have been established, and the the data
and modelling upon which past decisions have been made and future
decisions will be made has been shared with the Australian people. This
will subject government decision-making – past and future – to a level of
debate and critique. As Wallach observes, ‘legitimacy can be conferred by
the willingness of oﬃcials to have their actions subjected to ex post scrutiny
and themselves to some kind of ultimate [political] accountability’.82
There is one dimension of normative legitimacy strongly evident in the
COVID-19 response, and that is expertise legitimacy. Medical-scientists are
the technocrats in the autocratic technocracy. The core resource that
enables them to perform this role is their expertise. Their specialised
David J Carter, ‘The Use of Coercive Public Health and Human Biosecurity Law in Australia: An Empirical
Analysis’ (2020) UNSWLJ 117, 122–23.
77
See discussion at ns 35–37.
78
For two contrasting (but preliminary) views see: Gigi Foster and Martha Hickey, ‘COVID Lockdowns Have
Human Costs as Well as Beneﬁts. It’s Time to Consider Both’ (The Conversation, 30 April 2020) <https://
theconversation.com/covid-lockdowns-have-human-costs-as-well-as-beneﬁts-its-time-to-consider-both137233> accessed 8 May 2020; and Neil Bailey, ‘The Calculus of Death Shows the COVID Lock-Down Is
Clearly Worth the Cost’ (The Conversation, 8 May 2020) <https://theconversation.com/the-calculus-ofdeath-shows-the-covid-lock-down-is-clearly-worth-the-cost-137716> accessed 8 May 2020.
79
See discussion at n 44.
80
‘Can I Visit My Friends or Family? Australia’s Coronavirus Lockdown Rules and Restrictions Explained’ (The
Guardian (online), 5 May 2020) <www.theguardian.com/australia-news/2020/may/05/can-i-visit-myfriends-family-parents-coronavirus-australia-lockdown-rules-covid-19-restrictions-guidelines-nswvictoria-queensland-qld-wa-sa-act> accessed 8 May 2020.
81
See discussion at ns 42–46.
82
Philip A Wallach, To the Edge: Legality, Legitimacy, and the Response to the 2008 Financial Crisis (Brooking
Institution Press 2015) 11.
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knowledge and expertise brings with it status, reputation, and the perception
of objectivity and independence. This imbues them with authority and credibility in the public domain.83 It also enables them to participate in public
debate asymmetrically with other participants. Experts within the executive
have a knowledge and information-gathering advantage over the legislative
and judicial branches.84 Medical and health experts in particular have a perceived purity of motives, especially when compared to political, business and
commercial interests. Baldwin, Cave and Lodge observe that the weight given
to expertise legitimacy increases with the complexity and technicality of the
decisions to be made, and that expertise legitimacy is particularly important
where diﬃculty decisions have to be made based on incomplete and shifting
information.85 This clearly is the case with COVID-19. Moreover, expertise
legitimacy is the legitimacy dimension upon which all other legitimacy
domains depend. The legality of the invocation of emergency powers
depends on the claimed existence of a state of emergency. The existence
and declaration of the state of emergency is made on the advice of (and in
some jurisdictions by) expert medical-scientists. Their advice – and the
direct delivery by them of their advice – also is the foundation of perceptions
that the emergency measures are necessary and made in the community’s best
interests, which we observed are at the heart of pragmatic and cognitive
legitimacy.
The centrality of the expert medical-scientist to the government’s pandemic response makes examining their role more closely an important and
valuable exercise. It is to this exercise that the article now turns.

4. Autocratic Technocracy: Insights and Implications
Autocratic technocracy in times of emergency has its advantages. Concentrating power in the hands of the executive enables governments to make timely
and decisive decisions. Vesting the power to issue public health emergency
directions in medical experts gives those directions a rational, apolitical character. Bringing political leaders and technical experts together maximises the
prospect of evidence-based decision-making, and minimises the risks of miscommunication and misunderstanding.
Successfully stopping the spread of a virus such as COVID-19 requires high
levels of compliance with stay at home and social distancing requirements.
Research establishes that persons are more likely to comply with such requirements if the necessity of the measures and the risk assessments upon which
Claire A Dunlop, ‘The Possible Experts: How Epistemic Communities Negotiate Barriers to Knowledge Use
in Ecosystems Services Policy’ (2014) 32(2) Government and Policy 208; Peter M Haas, ‘Introduction: Epistemic Communities and International Coordination’ (1992) 46(1) International Organizations 1, 2.
84
Cass R Sunstein, ‘The Most Knowledgeable Branch’ (2016) 164 U Pa L Rev 1607.
85
Baldwin and others (n 63) 29.
83
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they are based are communicated to them by a source they trust.86 Research
also consistently demonstrates that doctors, medical scientists and other
health professionals are perceived to be more trusted and legitimate sources
of advice and instruction than politicians and their governments.87 It therefore makes sense that governments place medical-scientiﬁc experts at the
centre of their public health emergency response plans.
Expertise is a very powerful resource, and more so when the expert transitions from adviser to decision-maker, and combines the reputation and
trustworthiness of their profession with the imprimatur and power of the
state.88 We have observed that the expert’s status, reputation and perception
of objectivity and independence enables them to contribute to policy debates
asymmetrically with other participants.89 It can be diﬃcult for governments to
ignore the advice that comes from persons they have put forward as experts,
with the result that their participation in the debate can marginalise consideration of alternative views and solutions. This can have the eﬀect of constraining public debate about an issue, freezing deliberation and locking-in certain
policy directions. Relevantly, this eﬀect has been observed when government
appointed experts advise on strategies to deal with health crises and vaccination policies.90 Their role has an intuitive logic such that is taken-forgranted and barely questioned.91 Their expertise both legitimises their exercise of ‘hard’ (coercive) power and confers on them ‘soft’ (inﬂuencing)
power that they use to encourage or discourage private and public actions.92
Such extensive power needs to be controlled. Trusting in their expertise
and public mindedness is not suﬃcient. Yet as we have seen, the traditional
accountability mechanisms of parliament, the courts and civil society are constrained by an emergency.93 In particular, emergency public health measures
Keith Eastwood and others, ‘Knowledge about Pandemic Inﬂuenza and Compliance with Containment
Measure among Australians’ (2009) 87 Bulletin World Health Organization 588–94; Alison Bish and
Susan Michie, ‘Demographic and Attitudinal Determinants of Protective Behaviour During a Pandemic:
A Review’ (2020) 15 British Journal of Health Psychology 797–824, 817–18; See also Elaine Vaughan and
Timothy Tinker, ‘Eﬀective Health Risk Communication about Pandemic Inﬂuenza for Vulnerable Populations’ (2009) 99(2) American Journal of Public Health 324–32.
87
See e.g. Aaron Martin and others, ‘Enlisting the Support of Trusted Sources to Tackle Policy Problems:
The Case of Antimicrobial Resistance’ (2019) 14(3) PLoS ONE <https://doi.org/10.1371/journal.pone.
0212993> accessed 8 April 2020; Eastwood and others (n 87). See generally the IPSOS Global Trust in
Professions survey (August 2019) <www.ipsos.com/sites/default/ﬁles/ct/news/documents/2019-09/
global-trust-in-professions-trust-worthiness-index-2019.pdf> accessed 6 May 2020 that found in Australia, the most trustworthy professions are doctors (69%) and scientists (62%) cf. government ministers
(12%) and politicians (10%).
88
Erik Baekkeskov and PerÖla Oberg, ‘Freezing Deliberation through Public Expert Advice’ (2017) 24
J.E.P.P. 1006, 1007.
89
See discussion at ns 83–84.
90
Baekkeskov and Oberg (n 88) 1007.
91
A review of parliamentary debate and explanatory memoranda on the Bills that would become each
jurisdiction’s public health emergency laws reveals that the decision to confer power on the Chief
Health Oﬃcer (or equivalent) was accepted without debate reﬂecting its strong cognitive legitimacy.
92
Wallach (n 82) 14.
93
See Section 2.
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are not exposed to the diversity of perspectives and viewpoints that comes
from parliamentary processes and public consultation. Exposing regulatory
proposals – and the expert advice on which they are based – to a diversity
of perspectives and viewpoints is a fundamental tenet of better regulation
principles.94 And in the case of proposed public health emergency measures,
it is especially important for a number of reasons. First is the risk of error. The
nature of an emergency means that decisions are being made based on incomplete information in a rapidly changing environment. The data and modelling
upon which experts base their opinions and emergency measures is uncertain
at best; some of their interventions experimental in nature.95 Consultation
provides an opportunity to identify limitations in the data and modelling,
and in the proposed measures based on it.96
Second, scientiﬁc and technical experts in the employ of government can
be overly narrow in focus. Head and Alford describe the government departments and agencies in which they work as ‘cultural fortresses’ with their own
specialised functional and professional expertise.97 (The same also can be said
of medicine disciplines.) Moreover, experts often work with epistemic communities of like-minded professionals who share their worldviews, and who
have the same beliefs, expectations and hypotheses about the issue at
hand.98 This can make them susceptible to a range of cognitive biases, including conﬁrmation and disconﬁrmation bias (interpreting evidence in ways that
are partial to those existing beliefs, expectations or hypotheses); specialisation
bias (in which specialists overvalue their areas of expertise, and devalue
others); and prosecutorial bias (the selective treatment of evidence in ways
that support the agenda and institutional priorities of the organisation for
whom the expert works).99 These biases also point to the realisation that
science is not always apolitical, and that scientiﬁc knowledge can be shaped
by the beliefs, values, ideologies and cognitive biases of these who interpret
it.100
Medical and health experts also are susceptible to missionary bias (where
their certainty in the moral and intellectual righteousness of their positions
See e.g. Commission of the European Communities, ‘Communication from the Commission on the Collection and Use of Expertise by the Commission: Principles and Guidelines’ (COM(2002) 713 Final, 11
November 2002) 9. See also David Levi-Faur, ‘Regulatory Excellence via Multiple Forms of Expertise’
in C Coglianese (ed), Achieving Regulatory Excellence (Brookings Institution Press 2017) 225.
95
Wendy E Parmet, ‘Beyond Paternalism: Rethinking the Limits of Public Health Law’ (2014) 46 Conn.L.Rev.
1771, 1792.
96
See generally, Cass R Sunstein, Infotopia: How Many Minds Produce Knowledge (OUP 2006).
97
Brian W Head and John Alford, ‘Wicked Problems: Implications for Public Policy and Management’ (2015)
47 Administration & Society 711, 719.
98
ibid; David Dery, Problem Deﬁnition in Policy Analysis (University Press of Kansas 1984) 92–93.
99
Jeremy A Blumenthal, ‘Expert Paternalism’ (2012) 64 Fla.L.Rev. 721; Oren Perez, ‘Can Experts be Trusted
and What Can be Done About It? Insights from the Biases and Heuristics Literature’ in A Alemanno and
Anne-Lise Sibony (eds), Nudge and the Law: A European Perspective (Hart Publishing 2015) 115.
100
I Sanderson, ‘Evaluation, Policy Learning, and Evidence-Based Policy Making’ (2002) 80 Pub.Adm 1. See
also Head and Banerjee (n 5) 114.
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directs their judgement),101 and noble cause bias (where a desire to ‘save
others’ creates an ‘end justiﬁes the means’ mentality).102 These can result in
them taking the position that public health trumps all other considerations
with the result they fail to attribute value (or appropriate weight) to the
non-health consequences of their decisions.103
Absent other voices and considerations, public health emergency response
measures risk being overly prescriptive and unnecessarily wide reaching. This
is especially problematic in the case of public health measures that force
people to stay at home and comply with social distancing requirements.
We already have observed the economic and social dislocation and costs of
these measures is immense. There also are what Short refers to as the
‘liberty costs of regulation’ – being the extent to which regulation impinges
on citizens’ personal freedom and societal liberty more broadly.104 Pratt
observes that medical experts can fail to attribute appropriate value to
issues of personal autonomy, self-determination and liberty.105
The extent to which these economic, social and civil liberty considerations
and values were taken into account in framing the emergency directions is
unclear. As noted above, they were not subject to regulatory impact assessment processes such as cost-beneﬁt analyses and the public consultation
that is normally part of those analyses. Nor did time permit them to be subjected to internal consultation with other government departments and
agencies responsible for these other factors, or at least not in a manner that
would facilitate considered thought and input from them. Comments made
at the time the directions were made suggest they were treated as inevitable
consequences to be managed and mitigated, rather than direction shaping
factors.106
In raising this point it is not being suggested that public health measures
should have been deferred until a full cost-beneﬁt analysis had been undertaken, and the public consulted. Clearly, the nature of the emergency did
not allow the luxury of time to undertake these activities. Rather it is to recognise and make explicit the tension that exists between public health and individual freedoms and free enterprise.107 Infection rates and recession intensity
101

Blumenthal (n 99); Perez (n 99).
Mario J Rizzo and Douglas Glen Whitman, ‘The Knowledge Problem of New Paternalism’ (2009) BYU Law
Review 905, 908–10; Colin F Camerer, ‘Wanting, Liking, and Learning: Neuroscience and Paternalism’
(2006) 73(1) U.Chi.L.Rev. 87, 102.
103
Katherine Pratt, ‘A Constructive Critique of Public Health Arguments for Antiobesity Soda Taxes and
Food Taxes’ (2012) Tul.L.Rev. 73, 120. See also Lawrence Gostin and M Gregg Bloche, ‘The Politics of
Public Health: A Response to Epstein’ (2003) 46(3) Perspectives in Biology and Medicine S160, S172
who refer to health professionals treating health as a ‘trump value’, an error on their part.
104
Jodi L Short, ‘The Trouble with Counting: Cutting through the Rhetoric of Red Tape Cutting’ (2018) 103
Minn.L.R. 93, 140.
105
Pratt (n 103) 120.
106
See the quote at n 11 for an example of such a comment.
107
Roger S Magnusson, ‘Mapping the Scope and Opportunities for Public Health Law in Liberal Democracies’ (2007) 35 The Journal of Law, Medicine & Ethics 571, 571.
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are inversely correlated. Flattening the infection curve steepens the recession
curve.108 Focussing only on infection rates (and deaths from infections) also
ignores other health consequences from social isolation (e.g. mental health
issues) and priortises medical resources away from the treatment of other
medical conditions.109 As the US Institute of Medicine observes: ‘[b]ecause
health is the result of many interacting factors, it stands in the balance
between economic, political and social priorities’.110
Navigating this tension and balancing these various priorities is an inherently political decision. As Weisler observes:
Though scientiﬁc analysis can predict how many people will die as a result of
adopting this or that safety standard, it cannot determine whether the risk is
worth taking or not taking. That is a political choice, even if at times inextricably linked with the scientiﬁc data.111

Head and Banerjee similarly observe that ‘expert technical advisers cannot
substitute for democratic judgement in determining the public good – and
nor should technical experts attempt to do so’.112
Yet in most Australian jurisdictions, the power is vested in the hands of
unelected technical experts. It would, of course, be naïve to think these
experts exercise their discretions and issue economy wounding and liberty
restricting directions without consulting their Ministers who are accountable
to parliament and the people. However, the fact remains that in most jurisdictions the discretion is theirs. The views of Ministers may be a relevant consideration (depending on the legislation), but any attempt by those
Ministers to direct the expert in whose hands parliament has chosen to
confer the discretion would be susceptible to challenge in a court of law,113
and odorous in the court of public opinion.
All of this raises the question. If: (i) the nature of a community-wide emergency public health direction is inherently a political decision; and (ii) medical
Pierre-Olivier Gourinchas. ‘Flattening the Pandemic and Recession Curves’ in R Baldwin and B W di
Mauro (eds), Mitigating the COVID Economic Crisis: Act Fast and Do Whatever It Takes (CEPR Press
2020) 31–40; Richard Baldwin and Beatrice Weder di Mauro, ‘Introduction’ in R Baldwin and BW di
Mauro (eds), Mitigating the COVID Economic Crisis: Act Fast and Do Whatever It Takes (CEPR Press
2020) 1–24, 9.
109
Foster and Hickey (n 78).
110
Institute of Medicine, The Future of the Public’s Health in the 21st Century (National Academy Press 2003)
23.
111
JHH Weisler, ‘Prologue: Amsterdam and the Quest for Constitutional Democracy’ in D O’Keefe and R
Twomey (eds), Legal Issues of the Amsterdam Treaty (Hart Publishing 1999) 1–20, 19.
112
Head and Banerjee (n 5) 118. See also Giandomenico Majone, ‘The Regulatory State and Its Legitimacy
Problems’ (1999) 22(1) West European Politics 1 who states that technocrats should operate under political supervision, not the other way around.
113
Whether such a challenge would succeed is unclear. While a Minister cannot as a general rule dictate to
others how to exercise their statutorily conferred discretion, there are cases that suggest that in exceptional circumstances it is acceptable for oﬃcials to exercise discretions in accordance with Ministerial
directions. See e.g. R v Anderson; Ex parte Ipec-Air Pty Ltd (1965) 113 CLR 177; Ansett Transport Industries
(Operations) Pty Ltd v Commonwealth (1977) 139 CLR 54.
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scientiﬁc experts can be subject to their own cognitive biases and limitations,
overly narrow in focus, and impacted by the political context in which they
operate; and (iii) technical experts do consult with politicians before issuing
directions, then should those directions be made transparently by those politicians? In the opinion of the author, the answer to this question is ‘yes’. To do
otherwise is to mask the decision’s true nature and decision-making process,
and confuse accountability for it.
What is needed is a decision-making framework that ensures technocratic
medical-scientiﬁc experts function within democratic and accountable governance arrangements, without losing the substantive and legitimising
beneﬁts that come from their prominent participation. Designing such a framework is beyond the scope of this article. Having said that, a number of suggestions to inform its design emerge from this article’s analysis.
First, the framework should create greater and clearer separation between
the decision to declare a serious risk to public health exists, and the exercise of
powers to address that risk.114 As noted above, the current system is self-referential enabling a person to anoint themselves with emergency powers.115 This
should be remedied. The power to declare (and terminate a declaration) that a
serious public health risk exists should be vested in the hands of medicalscientiﬁc experts, in the same way the decision to declare a global pandemic
is vested in the WHO (and decisions to raise or lower benchmark interest
rates is vested in economic and ﬁnancial experts in reserve banks). Declaring
a serious public health risks exists requires an assessment of the location,
immediacy and seriousness of the threat, the number of persons likely to be
aﬀected, the nature and scale of the harm that may develop, and the availability and eﬀectiveness of available treatments.116 This is a decision made
predominately (if not solely) on medical, epidemiological and other scientiﬁc
data. Medical-scientiﬁc experts are best placed to make this decision.
Deciding how to manage the risk to public health once declared requires
consideration of economic, social and political factors, in addition to health
considerations. We have observed that balancing these various factors is an
inherently political decision. Therefore, politicians should make them.
Placing emergency powers in the hands of the Health Minister (as is currently
the case in some jurisdictions) does not reﬂect the breadth of these issues.
Broader portfolio responsibilities are impacted. Therefore, the decision
should vest either in the Governor-General in Council (reﬂecting decisions
made by Cabinet as a whole)117 or the Prime Minster / Premier (as head of
114

The change in terminology is deliberate. Medical-scientiﬁc experts would declare the existence of a
‘serious public health risk’. They would not label it a ‘state of emergency’. Labelling and treating it as
such would be a political decision.
115
See discussion at n 28.
116
Paraphrasing the deﬁnition of ‘serious risk to public health’ in the Public Health and Wellbeing Act 2008
(Vic), s 198.
117
This is the case in Canada, for example. See Emergencies Act, RSC 1985, c 22 (4th Supp), s 8.
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their government and the person ultimately responsible to Parliament and the
people for its performance).
Second, there should be greater and more timely parliamentary supervision of
emergency directions and orders. There are a number of options by which this
can be achieved. One option is to make all directions and orders subject to parliamentary override. Canada’s Emergencies Act provides a template for such provisions.118 It requires any order or regulations made by Cabinet in the exercise of
its emergency powers to be laid before each House of Parliament within seven
sitting days after it is made (and for Parliament to be summoned to sit for
this purpose, if necessary), and empowers either House to revoke or amend
an order or regulation. However, the power and prospect of disallowance introduces an element of uncertainty at a time when decisiveness is required. A better
option may be to provide for parliamentary debate without the power of disallowance (although it always would be open to parliament to legislate to override
any direction or order). Alternatively, the exercise of emergency power could
trigger the automatic creation of a parliamentary committee to oversight the government’s use of that power, and before which decision-makers would be
required to appear to explain their decisions and the reasons for them. This
would position parliamentary committees to provide real-time scrutiny.
Consideration also could be given to placing the AHPPC on a statutory
footing. Currently, it is a creature of inter-governmental agreement. A statutory framework akin to say, the Reserve Bank of Australia (or the Federal
Reserve Board in the United States) could require it to report to Parliament,
publically communicate reasons for its decisions, and provide regular reports
on the status of the nation’s preparedness to deal with pandemics and other
public health risks. Placing it on a statutory footing also would be a recognition of its expertise, provide it with a heightened degree of political independence, and buttress and reinforce its legitimacy.119

5. Conclusion
Public health emergencies call for timely, decisive, evidence-based decisionmaking by persons people trust. In Australia, this has seen power concentrated in the hands of the executive. It also has seen the medical-scientiﬁc
expert metamorphose from adviser into decision-maker. Extensive legislative
and executive decision-making authority has been delegated to these experts –
directly in some jurisdictions; indirectly in others. Severe restrictions on an
individual’s freedom of movement, association, and to earn a livelihood,
have been declared by them, or on their advice. Reliance on medical-scientiﬁc
experts arguably has enabled these decisions to be accepted with less friction
118
119

Emergencies Act, RSC 1985, c 22 (4th Supp), Part VI – Parliamentary Supervision.
See Gerwin (n 5) for a proposed model to do this in the United States.
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that might otherwise have been the case had they been made and communicated solely by politicians.120 However, it also has seen the role of parliament
and consultative processes marginalised. The regime’s legitimacy is more
associated with trust in the expertise and public mindedness of technocratic
medical-scientiﬁc experts and performance eﬃcacy, than with parliamentary
processes, popular participation and democratic and constitutional norms.121
However, risks attach to a regime where ‘[t]echnocratic considerations and
analyses no longer inform political decisions, but in many cases determine
them or even replace them’.122 Expert evidence is not necessarily value free
or purely objective, and policy advice based on that evidence certainly is
not. Experts can be subject to their own cognitive biases and limitations,
overly narrow in their focus, and impacted by the political context in which
they operate. As a result, the public health measures they prescribe risk
being unnecessarily broad.
Decisions about how to respond to COVID-19 involve balancing a number
of diﬀerent factors – health, economic, social and political – each of which is
multidimensional. Striking that balance is an inherently political choice, even
if it is heavily based on scientiﬁc and medical advice. It should be made and
managed transparently as such.
This article has suggested some reforms to strike a better balance between
parliamentary norms and the need for decisive executive action; between parliamentary sovereignty and autocratic technocracy. These reforms would create
greater separation between the decision to declare a serious public health risk
and the exercise of powers enliven by that declaration. They also would make
transparent the tension between public health measures and their economic,
social and political consequences, and place a greater onus on political leaders
to explain and justify the balance struck. That can only be a good thing.
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