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About the Australian Centre for Justice Innovation
The Australian Centre for Justice Innovation (ACJI) is research centre in the Faculty
of Law at Monash University. ACJI conducts high quality research and evaluation to
support effective legal policy and practice innovation. ACJI’s research provides an
evidence base for effective improvements to law and justice systems and increased
accessibility for system users and stakeholders.
This submission was prepared by Catherine Zhou and ACJI Director Associate
Professor Genevieve Grant. We welcome the opportunity to respond to the
Committee's inquiry.

The Focus of this Submission: Measuring and Evaluating the Impacts of Remote
Hearings in Civil Matters During the COVID-19 Pandemic
The focus of our submission is the impact of COVID-19 on the civil justice system,
specifically the introduction of remote hearings courts and tribunals. We
acknowledge that formal court and tribunal processes are only a part of the broader
justice system. We also note that a number of other submissions have provided
significant evidence for the Committee on the impacts of the pandemic on access to
justice, legal assistance services and the criminal justice system.
The COVID-19 pandemic forced civil courts and tribunals across the world to rapidly
shift to telephone and online (remote) hearings. Participants in the justice system –
parties, their supporters, legal practitioners, judicial officers and court staff – have
experienced virtual civil justice at scale for the first time. While it has proven feasible
for courts and trubunals to operate using remote hearings, there is as yet very little
systematic empirical evidence about how virtual justice is operating when delivered at
scale.
The rapid shift online creates enormous potential for addressing some of the most
persistent cost and delay-related challenges associated with hearings in the civil
justice system. To ensure that our learnings from this tremendous period of change
are accurate and sustainable, there is an urgent need for: (1) better data about the
operation of Victoria’s courts and tribunals and (2) analysis of the nature and impacts
of remote hearings, including user and stakeholder experiences.
With this in mind, our submission responds to Recommendation 17 of the Committee’s
Interim Report, that:
In its annual report, Court Services Victoria consider publishing information on how
each court utilised technology during the COVID-19 pandemic.1

We firstly outline the existing challenges of data shortages in the Victorian civil justice
system, and how the COVID-19 pandemic has made the need for empirical data and
analysis especially urgent. We suggest that far more than a descriptive account of how
Public Accounts and Estimates Committee (Vic), Inquiry into the Victorian Government’s Response
to the COVID-19 Pandemic (Interim Report, July 2020) 139.
1

Inquiry into the Victorian Government's
Response to the COVID-19 Pandemic
Submission no. 219

courts and tribunals have used technology is required to fully understand the nature
and impact of the changes COVID-19 has brought about in Victorian civil courts and
tribunals, and the extent to which these practices might be retained.

The Shortage of Data on Courts and Tribunals in the Victorian Civil Justice
System
There is a critical shortage of data for research and evaluation in civil justice systems
in Victoria. As the Committee’s Interim Report recognises, ‘there is currently a lack of
data on court delays, backlogs and the use of technology in Victorian courts which
makes an assessment of the impact of COVID-19 on the courts and justice system
difficult’.2
The inadequacies of present data for research and evaluation in civil justice systems
have long been recognised by a range of stakeholders. The Victorian Law Reform
Commission has noted that quantitative and qualitative empirical research into the
operation of the Victorian civil justice system is limited.3 The Law Council of Australia
and Commonwealth Attorney-General’s Department have emphasised that access to
justice queries lack comprehensive, consistent and comparable data collection
practices to inform civil justice policy.4 Existing data limitations include definitions
and measures that are inconsistent, reporting at a level that is overly general, poorly
captured outcomes and incompleteness.5 The Productivity Commission concludes
that current data about the civil justice system is ‘seriously deficient for policymaking
and evaluation purposes’.6
These problems are not confined to Victoria nor Australia; importantly, however,
there are examples for Victoria to consider in order to do better in relation to civil
justice data resources for research and evaluation. Presciently, in October 2019 the
Legal Education Foundation (UK) published Dr Natalie Byrom’s report on developing
the data and evaluation infrastructure necessary for ensuring the UK Government’s
online courts program achieves access to justice for court users.7 That report made
a series of recommendations, including about the need to collect data on the
characteristics of court and tribunal users, cases brought, the cost and effort
associated with bringing and defending claims; indicators of procedural fairness
(subjective and objective); and case outcomes (including disposition and
enforcement).8 Additionally, the report recommended that a mechanisms be
developed to facilitate data sharing with researchers for evaluation and research,
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Victorian Law Reform Commission, Civil Justice Review (Report No 14, May 2008) 99.
4 Productivity Commission (Cth), Access to Justice Arrangements (Inquiry Report No 72, 5 September
2014) vol 2, 880–1.
5 Ibid 882.
6 Access to Justice Arrangements (n 4) vol 2, 879.
7 N Byrom, Digital Justice: HMCTS Data Strategy and Delivering Access to Justice (Legal Education
Foundation, 2019).
8 Ibid 7-8.
3

Inquiry into the Victorian Government's
Response to the COVID-19 Pandemic
Submission no. 219

consistent with the increasing recognition of the value of administrative data. Closer
to home, the Law and Justice Foundation of New South Wales completed a program
of research on Data Insights in Civil Justice from 2015-18 that provided very useful
information about civil court and tribunal matters in that state, addressing the
following key questions for each court and tribunal:
•
•
•
•
•
•
•
•

Who is taking action against whom?
About what matters?
What are these matters worth?
Are matters defended/how do parties participate?
Are parties represented and by whom?
How do matters progress to finalisation?
How long do matters take?
How are matters finalised?9

In Australia, the data available to inform civil justice policy is vastly inadequate
relative to other sectors. Australia is known to be a leader in healthcare information
systems. Initiatives such as the Population Health Research Network coordinate
data delivery systems and provide researchers with a diverse range of health-related
datasets.10 Service planning and delivery is informed by extensive surveys from
multiple bodies with periodic reviews by the Australian Institute of Health and
Welfare occurring every two years in coordination with the Australian Bureau of
Statistics.11 Locally, over the course of the pandemic, the Victorian Injury
Surveillance Unit at Monash University has published monthly bulletins monitoring
injury rates, extracting data from the Victorian Emergency Minimum Dataset.12 This
work has enabled us to understand how the prevalence and profile of injury in the
Victorian community has changed over the course of the pandemic and facilitated
comparisons with pre-pandemic injury-related presentations to hospital emergency
departments.
In contrast, the civil justice system lacks similarly informative and periodic datasets.
While Court Services Victoria and individual courts and tribunals publish annual
reports, and some data on court performance is available through the annual Report
on Government Services series, the nature, extent and infrequency of these
resources restrict their usefulness for understanding the profile of court users, cases
and processes. Our understanding of what has happened in our civil justice system
before and during the pandemic is constrained by the inadequacies of the data.
Despite the indelible impacts the civil justice system has on its participants and its
significance for the community and society, its data collection practices and
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Law and Justice Foundation of New South Wales, Data Insights in Civil Justice series, available
from http://www.lawfoundation.net.au/reports/datainsights.
10 Access to Justice Review (n 6) vol 1, 62–3.
11 Ibid 63.
12 Victorian Injury Surveillance Unit, Monash University, Injuries During the COVID-19 Pandemic:
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infrastructure have not kept pace with those in other equally significant sectors. The
development of effective policy and practice is reliant on an evidence base that is
informed by data and evaluation. Improving systems relies on empirical and legal
analysis that tests, reviews and informs improvements to systems to ensure that the
justice system remains fair and accessible.13 Without policy-relevant, periodic data
collection, weaknesses in current systems cannot be identified.14 Data is also critical
in facilitating the uptake of new programs and the responsiveness of reforms. It is a
prerequisite to a system that is capable of responding to its weaknesses and to the
concerns of its users.

COVID-19 and the Civil Justice System
The COVID-19 pandemic has caused seismic shifts in the civil justice system,
including the widespread use of remote hearings. As recognised by the Committee,
the pandemic has created backlogs in the justice system, causing hardship for
litigants and undermining public confidence in the system. A survey of available
international research also finds that while remote hearings have accessibility
benefits for some litigants, participants have also raised significant concerns
regarding the implementation of remote hearing practices — including procedural
unfairness, difficulties in the absence of in-person contact when managing sensitive
issues, and findings that vulnerabilities can be exacerbated by an online hearing.15 In
the United Kingdom, the Civil Justice Council’s report on the impact of COVID-19
measures on the civil justice system acknowledges of the pressing need to
understand the effect of remote hearings in order to facilitate evaluation and
improvement in the immediate and longer term.16 Without data, we cannot properly
and sustainably evaluate what works in our courts, nor create the optimal evidencebased policies and practices. We will lack certainty about whether changes that have
been made to our justice system can or should remain.
Writing in October 2020 about the importance of data for understanding the UK civil
justice system’s operation, Dr Natalie Byrom wrote:
The absence of data meant we went into COVID-19 blind, unable to model
changes in demand, identify who may be in need of more support to take part in
remote hearings, triage cases, allocate staff, or take timely action to address
issues before they escalated. Would any business or hospital run without basic
data on how many staff had turned up that day, or how many patients had died?
13
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Some commentators have referred to this period as a great experiment in the
delivery of remote justice; I would counter that it is only an experiment if you
collect data to test your hypothesis - something that HMCTS has failed to do.
COVID-19 is likely to lead to increased pressure on the justice system with many
more unrepresented litigants attempting to navigate our courts and tribunals. How
can we plan for recovery without knowing what works, and for whom?17

The absence of good quality data collection practices about court and tribunal users,
their cases, experiences and outcomes before and during the pandemic means that
we in Victoria are equally missing an opportunity to more fully understand these
issues.

The Inquiry’s Interim Recommendation
In this context, ACJI suggests that the Interim Report’s recommendation that Court
Services Victoria ‘consider publishing information on how each court utilised
technology during the COVID-19 pandemic’ is insufficient. Reporting on ‘how each
court utilised technology’ will not be enough to enable us to fully understand how the
pandemic affected the civil justice system, and the extent to which rapidly
implemented practices should be retained. Additionally, the pandemic experience
has demonstrated the pressing need for comprehensive system of data collection
that has so far been missing in the Victorian justice system. The Committee should
promote more depth and breadth in its recommendations in order to facilitate the
most learning from the rapid transformation of practices during COVID-19.
In their report, the Civil Justice Council identified six urgent priorities for evaluation in
the context of the COVID-19 pandemic:18
•
•
•
•
•
•

research to understand the experience of non-professional users in the
context of remote hearings
longitudinal research to understand the experience of all court users over time
research to robustly evaluate the impact of remote hearings on outcomes
cost-benefit analysis to explore the impact of remote hearings on the costs of
accessing the justice system
research to understand the impact of remote hearings on judicial wellbeing,
experience of hearings and training needs, and
data collection and research to monitor the impact of remote hearings on
open justice.

These are a good starting point for understanding the nature and impact of remote
hearings in Victoria as well. Currently, Court Services Victoria publishes data on
court outputs along four measures: quantity (average cost per case and clearance
Natalie Byrom, ‘Justice depends on data – and the pandemic shows why’ (Law Gazette, 21 October
2020, https://www.lawgazette.co.uk/commentary-and-opinion/justice-depends-on-data-and-thepandemic-shows-why/5106061.article).
18 The Impact of COVID-19 Measures on the Civil Justice System (n 16) 12.
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rate), quality (file integrity), timeliness (on-time case processing), and cost (total
output cost).19 More tailored research and data collection is required to understand
remote hearings.
Improvements are required to ensure that more extensive data can be collected and
analysed. This requires robust information-gathering on remote hearings, exploring
stakeholder and participant experiences, the quality of justice and the speed and
costs of its delivery.20 As recommended in the United Kingdom, courts could
evaluate ways of introducing unique identifiers for individual users in the justice
system and subsequently provide additional datapoints, including information related
to vulnerability, legal representation, and geo-demographic characteristics.21 The
association between the use of technology and user experiences and outcomes
should be explored.
Review and reform in the Victorian civil justice system requires empirical data and
measures of performance from a diverse range of key participants and users of the
court system, including litigants and judicial officers.22 This is also necessary to
assess the full impact of COVID-19 on the civil justice system. Court Services
Victoria should further invest in the production of more frequent external-facing
datasets.

Conclusion
As acknowledged by the Victorian Government’s 2016 Access to Justice Review
Report, justice system data is foundational to policy development.23 International
practice demonstrates that empirical research is central to a fair justice system that
responds to the needs of its users and embraces access to justice. Yet data
collection practices in the Victorian justice system continue to fall short. The COVID19 pandemic is a critical turning point. Its monumental impacts on court and tribunal
users demands an understanding of the substantive effects of remote justice. This is
an analysis that cannot be limited to the reporting of general information about
courts’ use of technology.
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