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RVAHJ on the use of Bail Justices for Interim Accommodation Orders
Introduction
A reduction in the application of natural justice for children and their parents/guardians is one of the
unintended consequences of the removal of Bail Justice review of Department of Health and Human
Services (DHHS) applications for after-hours Interim Accommodation Orders (IAOs) as provided for in
Omnibus Clause 600ZA.
A more considered approach would have been to adopt a similar technology (Webex) as was
implemented successfully in partnership with Victoria Police for after-hours bail/remand hearings.
Background
The Children, Youth and Families Act (CFYA) 2005provides for a “protective intervener” to place a
child into emergency care if it is considered that the child is at risk and in need of protection.
CFYA Clause 242(3) requires that “Unless the Court hears an application for an interim
accommodation order within 24 hours after the child was placed in emergency care, a bail justice
must hear an application for an interim accommodation order (IAO) in respect of the child as soon as
possible within that period of 24 hours.”
We note that under CFYA Clause 364(3) “An interim accommodation order made by a bail justice
only remains in force until the application is heard by the Court on the next working day.”
These, and the other similar protections regarding the use of Bail Justices in the CYFA serve to add
an important layer of scrutiny and oversight on the IAO processes. Our position is that this layer of
scrutiny is an essential component of acting in the best interests of the child, helps improve decision
making by all concerned and increases the perception of IAO process fairness for parents.
Covid-19 Omnibus: Bail Justice oversight of afterhours IAOs suspended
The COVID-19 Omnibus (Emergency Measures) Act2020, Clause 600ZA suspended the requirements
relating to bail justices:
(1)The operation of the following provisions is suspended—(a)section 242(3); (b)section 247A(3).
(2)Sections 269 and 270 have effect as if—(a) the references to "a bail justice" in subsections 269(5)
and (7) and 270(8) and (9) were omitted;
We recognise the sensibility of avoiding unnecessary contact during the pandemic. We especially
recognise the need to avoid putting vulnerable children, parents and DHHS staff at risk. We also
note that many Bail Justices are older members of the community and that their risks associated
with contracting Covid-19 are significant.
However, the decision to suspend the use of Bail Justices for after hours IAOs was made unilaterally
and without discussion or consultation with Bail Justices. We believe that alternative approaches,
such as those adopted for after hours Bail/Remand hearings where online meeting technology
(Webex) was adopted to maintain the efficacy of the process, would be far more preferable than a
total suspension of the process.
53 Broadway (PO Box 317) Elwood Vic. 3184
Tel: (03) 9525 7099 Fax: (03) 9525 7765 E-mail: admin@rvahj.org.au

Inquiry into the Victorian Government's
Response to the COVID-19 Pandemic
Submission no. 204

Other factors of consideration
We note that in some locations around the state, it can be very difficult for DHHS to secure the
services of a Bail Justice in a timely manner, if at all. The number of Bail Justices on active service
has been steadily declining for the past few years, dropping from around 500 a few years ago to just
120 at the present time. This is a failing of the justice system which needs to be addressed.
Experiences across the Bail Justice community in dealing with many DHHS staff involved in after
hours IAOs is that many reject the notion of Bail Justice oversight and treat the process with total
disdain at worst or as a waste of their valuable time at best.
It would be easy to conclude that rather than seeking a Covid-19 workaround to allow for the
important role of Bail Justices in IAOs to continue during the pandemic, some in DHHS leapt at the
opportunity to do away with the role altogether.
Why Bail Justices are important in the IAO Process
It is no light matter to remove a child from the care of his/her parent – even for one to two days
pending a comprehensive Magistrate’s Court hearing. The layer of oversight provided by Bail
Justices in this process is:
 essential for good governance
 essential for justice
 essential for the protection of the rights of all those involved.
The Child
Having an independent, trusted and respected third party (the Bail Justice) review the request from
DHHS to take a child into care improves the outcomes for the child. The Bail Justice is guided by the
“best interests of the child” principles and they bring a level of life experience to the case which may
be otherwise missing.
The Parents/ Guardians
For many parents/guardians, the forcible removal of their child can be a very traumatic experience.
Cases sometimes fall into heated disputes between DHHS and the parents/guardians. A Bail Justice
hearing can bring some level of comfort to the parents/guardians that at least the situation has been
independently reviewed.
DHHS Staff
In general, Bail Justices have a deep respect for the work undertaken by DHHS care workers engaged
in child protection. They face a difficult task effecting the removal of a child for the child’s safety.
Having a Bail Justice conduct an IAO hearing and make the “final decision” can help the DHHS team
better maintain a relationship with the parents/guardians.
Summary
The rules of procedural fairness (or natural justice) must apply to applications for Interim
Accommodation Orders. Removing Bail Justices from the IAO process during Covid-19 unnecessarily
affected this condition. DHHS, even when acting in the best interests of the child and in good faith,
could be still be seen to be making decisions with either actual bias or at the very least apprehended
bias.
The Bail Justice role in IAOs brings an impartial mind to the resolution of the question of the best
interest of the child. Bail Justices give effect to the principle that justice should both be done and be
seen to be done. That it is only for one or two days makes absolutely no matter to this principle.
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Our recommendation is that:
1. Rather than totally suspend the role of Bail Justices in the IAO process, moving forward it
would be far more appropriate to consider technology or other alternatives to allow the Bail
Justice involvement in IAOs to continue.
2. Interim Accommodation Orders should have Bail Justice oversight and be assessed in the
broader context of fairness, justice and human rights. Any conclusions drawn from the
experience of DHHS having unfettered power to engage after hours Interim Accommodation
Orders should not be considered solely in terms of perceived efficiencies within the
Department.

