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12 February, 2020

Re: Inquiry into Anti-Vilification Protections
The Australian Jewish Association hereby makes this submission to the Victorian Legislative Assembly Inquiry into
Anti-Vilification Protections. This submission contains:
•
•
•
•
•

A brief overview of the Australian Jewish Association (AJA)
A thumbnail sketch of antisemitism
The International Holocaust Remembrance Alliance (IHRA) definition of antisemitism, the most widely
accepted definition which is
Comments on the Racial and Religious Tolerance Act 2001 (VIC) (the Act)
Superior approaches to the subject

Examples of antisemitic vilification in Victoria last year including well publicised instances in public schools,
highlighted how poorly equipped the schools generally, the school principals and the Education Department were in
managing the incidents. A question in a year 12 ACHPER trial examination was based on false assumptions which
also crossed the antisemitism definitional line.
The primary action which AJA requests, despite our misgivings about the Act, is the formal adoption of the IHRA
definition so that it should be a framework and a tool for recognising and dealing with antisemitism. The US, UK and
17 other countries have adopted this definition as of December 2019. Australia became a full member of the IHRA in
June 2019 and we hope that all Australian domestic jurisdictions will also do so.
While there is no “magic bullet” for antisemitism, it is noteworthy that former Harvard Professor of Law Alan
Dershowitz described the application of the IHRA definition to the US education sector, with the possibility of
financial sanctions for non-compliance, as “a game changer”.
In addition to this submission, the AJA will advocate with Commonwealth, state and territory ministers of education
for the introduction of a similar policy into Australian universities and schools.
Sincerely,

Dr David Adler, President.
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1) The Australian Jewish Association (AJA)
1.1

The AJA is a membership-based Australian organisation established in 2017 to
promote authentic Jewish values and conservative Australian democratic values.
AJA has grown rapidly to be the largest Jewish organisation in Australia on social
media.

1.2

By authentic Jewish values the AJA means having regard in policy formulation to
principles of Torah. This is not meant to impose any requirement on how members
conduct their personal lives. The organisation welcomes members of all levels of
observance.

1.3

By conservative Australian democratic values the AJA means prioritising policies
which support individual freedom, economic liberty, limited government, a strong
national defence and respect for rule of Australian law.

1.4

Support for the sovereign and independent State of Israel as the national homeland
of the Jewish people is a central pillar of the AJA’s worldview.

1.5

In terms of tangible Middle East policy the AJA advances the following
propositions:
a) Jews are endowed with an inalienable right to live in security and peace
within the sovereign Jewish State of Israel;
b) Israel’s legal status as a Jewish State is entirely compatible with democratic
principles that guarantee civic equality to all its citizens regardless of
ethnicity and religious belief;
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c) Jerusalem is the eternal and indivisible capital of the Jewish State of Israel;
d) The Land of Israel includes the traditional Jewish homelands of Judea and
Samaria;
e) Compelling interests of national security justify and validate the
incorporation of the Golan into the State of Israel.

2 Antisemitism – A Thumbnail Sketch
2.1

Antisemitism is a protean form of racial bigotry that has emerged in different
guises throughout history. The word ‘anti-Semitismuß’ (anti-Semitismus) itself was
coined in 1879 by German pamphleteer Wilhelm Marr who felt that the term then
in use – Judenhaß (Judenhasse) – did not convey sufficient anti-Jewish
belligerence.

2.2

Antisemitism has been recorded since biblical times. During the Exodus from Egypt
the Jewish people were attacked by the nation of Amalek for no apparent reason.
We learn that Amalek represents the irrational hatred of Jews at a spiritual level.
The 1st century CE Roman historian Tacitus described the Jews in extremely
negative terms in Book 5 of his Histories.

2.3

From the early Christian era until the 19th century, antisemitism was primarily
religious in nature. Christian religious authorities – Orthodox, Catholic and
Protestant – preached that the Jews forfeited their ‘chosen by G-d’ status by
rejecting Jesus and that anti-Jewish persecution was divinely ordained as a
consequence. This is known by scholars of religion as the ‘Doctrine of
Supersession’.

2.4

As the West became more secular during the 19th century, antisemitism morphed
from religious to pseudo-scientific. The theories of Charles Darwin were warped
into racially based arguments why Jews must be despised. Intellectuals like
Houston Stuart Chamberlain, Édouard Drumont and Heinrich von Treitschke
argued that uniquely Jewish racial traits justified hatred towards the Jews. This
‘racial’ form antisemitism culminated during the Second World War in the
Shoah/Holocaust and its murdered six million.

2.5

Antisemitism was also rife in Tsarist Russia. Jews were confined by law to the ‘Pale
of Settlement’, a region that stretched across from Lithuania to Ukraine. In addition
to legal discrimination by the Imperial Russian government, Jewish communities
were repeatedly victimised by riots – called pogroms – that in the worst instances
claimed thousands of lives. Anti-Jewish persecution continued under the Soviet
Union. A series of Jewish show trials took place during the late-1940s/early-1950s
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and only the death of Stalin forestalled a planned pogrom against Jewish
communities throughout the USSR. Later, Soviet authorities outlawed circumcision
and Torah study.
2.6

For many centuries, Jews living in the Islamic Middle East were subject to a
demeaning and economically onerous regime of discrimination that was mandated
by Sharia Law, dhimmitude. The 19th century saw the importation of European antiJewish tropes into the Arab world, generating incidents of mass violence such as
the ‘Damascus Blood Libel’ of 1840 in which Jews were accused of ritual murder. A
century later, a wave of deadly antisemitic violence swept through the Middle East
forcing 800,000 Jews to flee their homes, most of whom settled in Israel.

2.7

As the Second World War faded in memory, a new form of antisemitism emerged
particularly within the political left of Western democracies. Abandoning their early
sentiments of support towards Zionism, after the 1967 war Leftists became ever
more harshly critical towards Israel and the cause of Jewish national selfdetermination.

2.8

As primarily an anti-Israel phenomenon, the new antisemitism is distinguished from
reasoned criticism of specific Israeli government policies or facets of Israeli society
when it assumes one or more of the following characteristics:
a) It denies the existence of Jewish nationhood though erroneous assertions
that:
o the Jews are solely a religious community devoid of a common
ethno-national identity;
o today’s Jews cannot trace their ethno-national lineage to the
Biblical people of Israel and Land of Israel;
o all historical, biblical and archaeological evidence supporting a
Jewish link to the Land of Israel is fabricated and counterfeit.
b) It is hostile to Zionism, denying the legitimate right of the Jewish people
to national sovereignty while supporting self-determination for other
ethno-national communities;
c) It advocates the adoption of policies that would bring about the erasure
of Israel’s Jewish demographic character and composition;
d) It applies double standards to assail Israeli actions and policies while
ignoring, excusing or extenuating similar or more extreme actions and
policies in other parts of the world;
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e) It disseminates patent untruths in order to justify polemical attacks
against Zionism and Israel;
f) It assumes a hyper-critical stance towards Israel’s national security needs,
ignoring or diminishing the significance of military and terrorist threats
from surrounding states and non-state actors.
2.9

It is noteworthy that anti-Zionist sentiments expressed by Leftist critics of Israel
often bleed into overtly anti-Jewish comments or pejorative tropes about Jews.1

2.10

Over recent years, anti-Semitism has become more pronounced within Western
nations, as evidenced by:
a) Prominent politicians and cultural figures uttering tropes of classic antiSemitism or new anti-Semitism, or an ultra-toxic admixture of the two;2
b) A ubiquitous campaign within academia and on university campuses to
demonise both Zionism and student/faculty supporters of Israel;3
c) A campaign of economic warfare waged against Israel through ‘Boycott,
Divestment & Sanctions’ (BDS) that justifies itself through the same
spurious rationales cited in paragraph 2.7. These same advocates of BDS
show little interest in exerting economic pressure on bona fide war
criminals and abusers of individual rights in other nations;
d) A hyper-critical media stance towards Israel that is reliant on the
rationales that appear above in paragraph 2.7;
e) Acts of deadly violence both by white supremacist believers in classic
racial antisemitism and by jihadi Muslim believers in the new
antisemitism.

2.11

In Australia there has recently been a significant rise in antisemitic incidents
including Nazi type graffiti and a series of verbal and physical attacks against
Jewish students attending universities and state or non-Jewish private schools
throughout Australia.

3 The International Holocaust Remembrance Alliance (IHRA) Definition of antiSemitism
3.1

The IHRA is a collaborative network of non-government organisations
formed in 1994 to promote Shoah-related educational initiatives as a means
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of combating all forms of bigotry. Established at the behest of Swedish
Prime Minister Göran Persson, the IHRA now consists of 34-member
countries who work throughout the globe to combat bigotry by promoting
the inalienable rights and dignity of all persons.4
3.2

In May 2016, the IHRA Plenary adopted a Working Definition of AntiSemitism with the goal of building an international consensus on this issue.
Since that time, multiple nations have issued statements, passed
parliamentary motions or issued executive orders predicated on the IHRA
Working Definition:
“Antisemitism is a certain perception of Jews, which may be expressed
as hatred toward Jews. Rhetorical and physical manifestations of
antisemitism are directed toward Jewish or non-Jewish individuals
and/or their property, toward Jewish community institutions and
religious facilities.”
To guide IHRA in its work, the following examples may serve as
illustrations:
Manifestations might include the targeting of the state of Israel,
conceived as a Jewish collectivity. However, criticism of Israel similar
to that levelled against any other country cannot be regarded as
antisemitic. Antisemitism frequently charges Jews with conspiring to
harm humanity, and it is often used to blame Jews for “why things
go wrong.” It is expressed in speech, writing, visual forms and
action, and employs sinister stereotypes and negative character
traits.
Contemporary examples of antisemitism in public life, the media, schools,
the workplace, and in the religious sphere could, considering the overall
context, include, but are not limited to:
• Calling for, aiding, or justifying the killing or harming of Jews in
the name of a radical ideology or an extremist view of religion.
• Making mendacious, dehumanizing, demonizing, or stereotypical
allegations about Jews as such or the power of Jews as collective
— such as, especially but not exclusively, the myth about a world
Jewish conspiracy or of Jews controlling the media, economy,
government or other societal institutions.
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• Accusing Jews as a people of being responsible for real or
imagined wrongdoing committed by a single Jewish person or
group, or even for acts committed by non-Jews.
• Denying the fact, scope, mechanisms (e.g. gas chambers) or
intentionality of the genocide of the Jewish people at the hands
of National Socialist Germany and its supporters and accomplices
during World War II (the Holocaust).
• Accusing the Jews as a people, or Israel as a state, of inventing or
exaggerating the Holocaust.
• Accusing Jewish citizens of being more loyal to Israel, or to the
alleged priorities of Jews worldwide, than to the interests of their
own nations.
• Denying the Jewish people their right to self-determination, e.g.,
by claiming that the existence of a State of Israel is a racist
endeavour.
• Applying double standards by requiring of it a behaviour not
expected or demanded of any other democratic nation.
• Using the symbols and images associated with classic
antisemitism (e.g., claims of Jews killing Jesus or blood libel) to
characterize Israel or Israelis.
• Drawing comparisons of contemporary Israeli policy to that of the
Nazis.
• Holding Jews collectively responsible for actions of the state of
Israel.

4 The Victorian Racial and Religious Tolerance Act 2001
4.1

The AJA views freedom of speech as an inalienable individual right that is an
indispensable principle of democracy. We endorse the sentiments of J.S. Mill who
argued in his famous tract On Liberty that the best antidote to bad speech is more
and better speech. To this end, the AJA has advocated for the repeal of Section
18c of the Racial Discrimination Act 1975 (Cwth).

4.2

As such, the AJA cannot support the Victorian Racial and Religious Tolerance Act
2001 (henceforth The Act) in its current form, instead believing that it should be
substantially curtailed in scope.
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4.3

It is an affront to democratic principles that Section 8 of The Act legalises the
incarceration of persons for the expression of opinions with no proximate link to a
violent breach of the peace. The potential for abuse arising from the over-broad
scope of this power should distress all Victorians who value freedom of expression.
In the view of the AJA, the government’s authority to penalise speech should
explicitly be limited to instances of direct incitement to unlawful violence.

4.4

The AJA is concerned about the civil liberties implications arising from the
amorphous language contained within Section 8 of the Act:
a) Section 8 defines “serious contempt” and “severe ridicule” arising from
racial or religious animus are unlawful acts punishable by fine and
imprisonment. But presumably, less-than-serious contempt and less than
severe ridicule remain lawful.
b) The inherently subjective nature of the distinction between ‘serious/less
than serious’ and ‘severe/less than severe’ is invidious and antithetical to
confidence in the impartial administration of justice.

4.5

The AJA is disturbed by the obvious non sequitur between Section 9 and Section
11 of the Act. Section 9 declares the irrelevance of motive, while Section 11
exempts public conduct that is conducted “in good faith.” But what is “good faith”
if not an expression of motive? The mutual contradiction between these sections of
undermines the coherence of The Act, and thus its credibility.

5 Superior Approaches
5.1

While the AJA opposes the punitive restrictions on freedom of expression
through coercive state power, we believe that it is legitimate for government
to condition the allocation of taxpayer dollars to government and nongovernment entities on explicit behavioural standards. As such, it the AJA’s
view that anti-Semitism, as defined by the IHRA, should constitute a
disqualifier in the allocation of government grant funding and eligibility for
government contracts.

5.2

US Presidential Executive Order on Combating Anti-Semitism5

This is approach forms the core of the executive order promulgated by the
President of the United States on 11 December 2019:
a) It explicitly applies civil rights protections to Jews under the “race, color
and national origin” provisions of Title VI of the US Civil Rights Act 1964;
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b) It states that the IHRA definition of anti-Semitism will serve as the official
benchmark for the determination of what does and does not constitute
actionable anti-Jewish bigotry in the view of the US government;
c) It explicitly notes the rising tide of anti-Semitism in schools and on
university campuses throughout the United States;
d) It notes that Title VI of the Civil Rights Act “prohibits discrimination on
the basis of race, color and national origin in programs and activities
receiving federal financial assistance.”
This Presidential Executive Order protects the American Jewish community from
institutional bigotry while respecting the robust free speech protections that are
guaranteed by the United States Constitution. In the view of the AJA, this
constitutes a far preferable approach than provisions of Victoria’s Racial and
Religious Tolerance Act 2001 that are inimical to freedom of expression.
5.3

Great Britain
A similar IHRA-based approach has been adopted in the United Kingdom, where:
a) In the House of Commons, 641 of 650 Members formally endorsed the
IHRA Working Definition of Anti-Semitism;6
b) Roughly 700 parliamentary candidates from all political parties endorsed
the IHRA Working Definition at the invitation of the Antisemitism Policy
Trust.7
c) British local councils and institutions of higher education could be subject
to government funding cuts if they refuse to endorse the IHRA Working
Definition.8

5.4

In the event the Victorian Parliament maintains its support for a punitive approach
to bigoted speech, the AJA believes that New South Wales legislation presents a
more free-speech-friendly model that is preferable.

5.5

Section 93Z of the Crimes Act 1900 (NSW) constitutes a superior approach that
preserves freedom of expression by confining criminal sanctions to acts that
“threatens or incites violence”. This approach balances freedom of speech and
community security considerations in a manner that does not infringe excessively
on the civil liberties of groups and individuals.

6 Summation
6.1

The AJA does not favour the punitive approach towards bigotry that is now in force
through the Racial and Religious Tolerance Act 2001 (VIC).
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6.2

As an alternative, the AJA supports the adoption of the IHRA definition of
antisemitism and it’s application to educational institutions in the same manner
implemented by the U.S. President’s Executive Order on Combatting Anti-Semitism
and the British Government. This approach relies on the government’s
appropriations and contracting authority to promote tolerance rather than using
the blunt instrument of state coercive power as a tool to suppress freedom of
speech that is essential to a healthy democracy.
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