LRRCSC - INQUIRY INTO DRUG LAW REFORM
RECEIVED 13 APR 2017
SUBMISSION NO. 220

Magistrates' Court of Victoria
Phone:
Facsimile:
Mobile:
Email:

Drug Court of Victoria
Melbourne Magistrates' Court
233 William Street
MELBOURNE 3000
GPO Box 882G
MELBOURNE 3001
(DX 350080)

13 April 2017

Mr Geoff Howard MP
Chair
Law Reform, Road and Community Safety Committee
Parliament House
Spring Street
Melbourne Victoria 3002

Dear Mr Howard
Re: Inquiry into Drug Law Reform
Thank you for your letter of 23 January 2017 inviting me to make a submission to your Committee’s
Inquiry into Drug Law Reform (the Inquiry). Following is my submission.
In addition, I seek your leave to make a brief “in camera” submission which I attach under that heading.
By way of opening remarks, the Magistrates’ Court of Victoria is a broad church the members of which
have very diverse views. The remarks in this submission have been the subject of consultation with and
have the support of many of my magisterial colleagues, but probably not all. Accordingly, this
submission does not represent the position of the whole Court.
Case delay arising from Forensic Services Department (FSD)
Contested drug cases heard in both the summary and committals stream of the court are subject to
significant delays a substantial component of which is caused by the time it takes FSD to analyse drugs
and report the findings of their analysis.
In the committal stream, the time between laying the charges and the committal mention hearing, which
is the hearing where the defendant indicates whether the case will be contested or not, is often several
months. FSD will not put the drugs the subject of the charges in their queue for analysis prior to the
committal mention. At the committal mention hearing, if the defence indicates the committal is to be
contested and the analysis of the drugs is a live issue, it is only then that the drugs will be scheduled for
analysis.
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Currently, the VicPol website advises that the delay for this analysis to occur is between four and eight
months1. Accordingly, the time between arrest and charging and completion of the committal can be a
year or longer.
In the summary hearing stream, FSD will not put the drugs in the queue for testing prior to the contest
mention hearing which is the hearing where the defendant indicates the likely plea. It takes about four
months between charges being laid and a contest mention hearing at the Melbourne Magistrates’ Court.
At the contest mention hearing, if the defendant indicates the charges are to be contested and the
analysis of the drugs is a live issue, it is only then that the drugs will be scheduled for analysis.
Currently, the VicPol website advises that the delay for FSD to undertake a preliminary analysis is eight
weeks2. Anecdotal information from court personnel suggest that the process can take longer.
Analysis is very important in many cases because the sentencing range often depends on the amount of
pure drug involved in the offence. For example, trafficking less than 100 grams of pure heroin attracts
maximum penalty of 15 years gaol. Over 100 grams lifts the maximum to 25 years. Street drugs are
almost never pure so analysis is essential to determine the actual quantity of pure substance.
The delay is unsatisfactory. It undermines the credibility of the courts and the justice system by visiting a
serious injustice upon citizens who may be remanded in custody but are presumed to be innocent.
One solution is to increase the resources available to FSD. Another is to explore a change in the
Criminal Procedure Act to permit a “spot test” or other intermediate test, one that is capable of being
performed more quickly, to suffice for the purposes of a committal or summary hearing.
Sentencing - Addressing the common law prohibition against distinguishing between different
drugs.
In Pidoto & O’Dea (2006) 165 A Crim R 61; [2006] VSCA 185 four members of a full bench of the
Victorian Court of Appeal determined that the ‘harmfulness of a drug’ is an irrelevancy to the exercise of
the sentencing discretion. The leaned judges ruled that to take into account such a consideration not
only conflicts with the statutory scheme, but also presents the sentencing court with a practically
impossible task.
Accordingly, in the fixing of a sentence for trafficking, there is no place – as the law presently stands
– for any consideration of the relative harmfulness of the drug involved.
The decision has been endorsed by subsequent decisions of that Court, e.g. R v D’Aloia [2006] VSCA
2373
The state of the law in this regard is entirely at odds firstly with the usual rules of sentencing that require
courts to take into account the seriousness of the circumstances surrounding a particular offence and
secondly with the community understanding of the relative harmfulness of various licit and illicit drugs. To
say that an offence involving an ounce of cannabis ought to attract the same penalty for an identical
offence involving an ounce of heroin affronts common sense and broadly held notions of fairness.
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http://www.judicialcollege.vic.edu.au/eManuals/VSM/index.htm#10389.htm
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Additionally, the message that the current approach sends to young members of our community is that
there is no difference between the various illicit drugs. They know that’s wrong, the credibility and
authority of the justice system is undermined and other well founded messages from our institutions of
justice are likely to fall on deaf ears.
Sentencing – Linking Treatment and Compliance with short jail sanctions
Hawaii’s Opportunity Probation with Enforcement4 (HOPE) is an incredibly successful program which
delivers outstanding levels of probation and treatment compliance using the application of swift, certain
and fair jail sanctions of between one and thirty days for non-compliance.
The Magistrates’ Court of Victoria is enthusiastic about undertaking a confined pilot of HOPE in the
context of Community Correction Orders for high risk offenders but is unable to do so without legislative
amendment.
Whilst the Court has available to it a gaol sentence for infractions of CCO conditions, currently the power
can only be exercised in response to breach proceedings. Such proceedings require the filing of a
charge and service of a summons for an appearance at court not earlier than 28 days after service. It is
impossible to deliver a sanction swiftly under this legislative regime.
I urge the Committee to recommend an amendment to the Sentencing Act 1991 to enable the Chief
Magistrate to gazette a court for the purposes of a HOPE style pilot in the Victorian jurisdiction.
Drug Court legislation – Repeal of minimum seven day custody sanction.
The Drug Court, a division of the Magistrates’ Court of Victoria, has been in operation now for seventeen
years. The experience shows that the legislation governing the operations of that court, legislation
enacted in2001, requires some amendment.
At the heart of the work of the Drug Court is a sentencing provision called a Drug Treatment Order
(DTO)5. The DTO, which can last for a period up to two years, combines a jail sentence with a strictly
supervised, well resourced treatment program. Program participants can serve that jail sentence in the
community as long as they comply with the treatment regime and do not commit serious offences whilst
on the Order.
Part of the Drug Court magistrate’s role is to motivate participants by applying classic behaviour
modification techniques – carrots and sticks – in response to positive and negative behaviours
respectively. At the high end, the court can impose jail sanctions for negative behaviours. For example,
if a participant lies about recent drug use or fails to attend a treatment appointment I will commonly
impose a day’s jail. If the participant accumulates seven or more jail days in this way, I will require that
person to go into custody for that period of time6.
Section 18ZM(3) requires that in such cases the Court must not require a participant to serve a period of
less than seven days. However, subsequent research demonstrates that the ideal period of custody is
six days with longer penalties having the effect of causing increased recidivism 7.

4

http://hopehawaii.net/

5

Division (1C) of the Sentencing Act 1991.

The DTO legislation permits immediate incarceration and is quite unlike the issues discussed in the HOPE
Probation part of this submission.
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What Works? The Ten Key Components of Drug Court: Research-Based Best Practices. Carey, Macklin & Finigan (2012) Drug Court
Review, 8(1), 6-42.
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The evidence shows that requiring participants to serve more than 7 days sanctions is counterproductive
and drives up recidivism.

Accordingly, I request that the Committee consider recommending the repeal of s18ZM(3) of the
Sentencing Act 1991.
Drug Court legislation – Stricter bail test for offences committed whilst on a DTO.
One of the eligibility requirements for a DTO is that the drug related offending must be so serious that,
applying the usual sentencing rules, no other sentence is appropriate other than a jail term. Accordingly,
participants on a DTO would, but for the DTO, be in jail.
To be in the community undertaking treatment is obviously a privilege granted to very few prisoners. If a
drug court participant abuses that privilege by committing a serious offence whilst in the community or
absconding from the Drug Court program, the test for bail for that offending or absconding should be
stringent.
The Committee is requested to recommend that if a person on a DTO
- absconds from the program requiring the Court to issue a warrant of arrest, or
- commits an indictable offence carrying a maximum sentence in excess of twelve months
that person can only apply for bail in the Drug Court and must show cause as to why a grant of bail is
justified.
Such a reform will underline the importance of the privilege of being on a DTO and will serve to increase
the security of the community.
Drug Court legislation – Suspension of DTO when Participant absconds.
The jail sentence imposed with a DTO really is served in the community. The sentence reduces by one
day for every day the participant is in the community participating on the program. If the participant’s
DTO is cancelled by the Court for non-compliance or further offending, that person can only be
sentenced to the balance of the sentence attached to the cancelled DTO.
When a participant absconds from the Drug Court program, the Court will issue a warrant of
apprehension for the arrest of that person. Sometimes the warrant is executed in a few days but often it
takes weeks or longer. Bearing in mind that for every day the participant is in the community the DTO
sentence reduces by a day, it is important that the DTO be suspended quickly so that the attached jail
sentence doesn’t fritter away whilst the absconder is avoiding apprehension.
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Section 18ZN of the Sentencing Act 1991 (the Act) provides for the suspension of the DTO but the
mechanism is clumsy and time consuming. The Drug Court team must issue and file an application to
cancel the DTO. The court must set a hearing date for the application and then make a bona fide
attempt to serve the notice of hearing on the absconder, usually by posting to the last known address. If
the participant does not appear at the cancellation hearing the Court can then suspend the DTO.
The whole process can take two or more weeks.
The Committee is requested to recommend the amendment of section 18ZN so that the DTO is
automatically suspended when the Court issues a warrant of apprehension for an absconder.
Drug Court Legislation – Electronic monitoring of curfews and alcohol consumption.
The Act provides for the electronic monitoring of people subject to a CCO 8 but only the County and
Supreme Courts have this power. Electronic monitoring enables the location of the person to be
monitored 24/7 and would commonly be used to track the location of sex offenders or monitor curfews.
The Drug Court routinely requires that participants who are newly sentenced to a DTO must comply with
a 9pm to 6am curfew for the first month or two of the Order, the aim being to maximise the prospects of a
successful start to the DTO by keeping new participants off the streets at night.
Curfews, however, are difficult to monitor. The Dandenong Police curfew monitoring team has been
disbanded and there is now no ‘formal’ avenue of compliance checking. Whilst it’s possible for
Corrections officers to monitor curfews, the logistics of after hours transport & security are considerable.
A justification for extending electronic monitoring to the Drug Court is that, but for the DTO, participants
would be in jail where they would be subject to the closest 24/7 supervision. The extension of the
powers in s48LA of the Act to the Drug Court allows much closer monitoring in the often chaotic early
weeks of a DTO and enhances community safety. The Committee is requested to consider
recommending this reform.
Electronic monitoring is not confined to monitoring just the location of a person. A relatively new
technology called a SCRAM bracelet9, allows 24/7 monitoring of alcohol consumption. These devices
are being used in a limited number of cases by Corrections Victoria.
The Act gives the Drug Court wide powers to treat and engage with participants. It is possible that today
the Court could impose a SCRAM condition on a participant whose offending is alcohol related.
However, for the avoidance of doubt, the Committee is requested to consider recommending an
amendment to Subdivision (1C) of the Act to specifically provide this power to the Court.
Thank you for the opportunity to make this submission. I would welcome the opportunity to provide viva
voce evidence to the Inquiry if that would assist your deliberations.
Yours faithfully,

Tony Parsons
Magistrate, Drug Court
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