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RE: INQUIRY INTO DRUG LAW REFORM

Imperial Tobacco Australia Limited (“ITA”) welcomes the opportunity to participate in
the Law Reform, Road and Community Safety Committee Inquiry into Drug Law
Reform.
We would also like to take this opportunity to commend the Committee for initiating
such an inquiry, and for considering this serious issue. Further, we congratulate the
Government and its agencies on initial steps to address the serious issue of drug law
reform.
This submission is with respect to illicit tobacco. The trade in illicit tobacco has had
significant negative impacts on Australia’s social, economic and health standings.
The nature and size of the problem coupled with the intimate connections and links
with organised crime and terrorism has created a perilous situation with laws in need
of urgent reform. Illicit tobacco currently represents approximately 14% of total
consumption.
Australia’s high tobacco excise environment and the perceived low punitive risk of
engaging in illicit tobacco activities has created an attractive and financially lucrative
market for criminal syndicates both locally and internationally. The manifestations of
this growing illegal trade have become more apparent in recent years with a spate of
assaults, break-ins and violent robberies taking place across the state of Victoria1.
We are aware of the increased awareness and focus on illicit tobacco crimes from
the Victorian Police in response to the matter.
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In August 2016, Wayne Buchhorn, The Assistant Commissioner Australian Federal
Police who was seconded to oversee the Australian Border Force’s new counter
organised crime operations and it’s battle against illicit tobacco made reference to
the serious implications of the illegal trade.2
“I would suggest it's probably a billion-dollar trade, yeah. Absolutely, because it is a
very lucrative trade, and the money that you can make by bringing it in illicitly is quite
significant.
And, you know, that money is then used for other activities, which is a major concern
for us… It's used to fund drug importations and drug activities. There's also evidence
that it's utilised in other serious and organised crime activities.
Also, the funding of extremist activities, we're seeing some elements of that.”
There is a growing consensus among various Government Departments and
Agencies on the urgency, size and scope of the illicit tobacco problem. However,
without an integrated approach to the problem that encompasses the Legislative, the
Judicial and the Executive arms of the Australian Government, trade in illicit tobacco
will continue to flourish with devastating consequences.
We commend the Government and its Agencies, particularly the Victorian Police, for
the positive initial steps taken to address this imperative issue. We urge the
Government to further investigate the enforcement framework and penalty provisions
to further strengthen the deterrent to operate in the illicit tobacco space.
BACKGROUND
Imperial Tobacco Australia is an Australian-based wholly owned subsidiary of
Imperial Tobacco Group PLC, the world’s fourth largest international tobacco
company.
ITA entered the Australian market in September 1999 at the request of the ACCC to
ensure that competition was maintained following the global merger between British
American Tobacco (“BAT”) and Rothmans International.
We have a share of approximately 30% of the total tobacco market and
approximately 60% of the loose (roll-your-own) market in Australia.
For the 2015/16 year, ITA delivered almost $3 billion to the Federal Treasury through
excise duties on tobacco products (excluding GST). We employ approximately 350
people in Australia and make further contributions to government through corporate
2
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taxation, employment taxes and other revenues of approximately $28 million
annually.
The tobacco industry is an entirely legal business contributing billions of dollars in
revenue to Australian governments and employing hundreds of people across the
country.
We sell only to adult consumers who exercise free choice to use our products. We
support strong regulation to prohibit supply or use of tobacco products by those
under age.
Imperial Tobacco Australia requests the opportunity to appear before the Committee,
and with the Committee’s discretion provide further confidential details, including
specific information relating to the already existent illegal tobacco trade in Victoria.

THE NATURE, PREVALENCE AND CULTURE OF ILLICIT TOBACCO USE IN
AUSTRALIA
Tobacco has been singled out for a plethora of regulation specifically designed to
place limits on the free choice of informed adult consumers so as to approximate
illegality. Such has been the rush of regulators to claim their stake in restricting
access to the product that policies have stumbled over one another to achieve
blatantly perverse outcomes.
The legion of regulators who would dictate to Australian adults what they can
consume, how and where they can consume it and, indeed, where and how they can
obtain a legal product generally justify their actions on the basis of “protecting”
individuals.
The central tenet of a large proportion of tobacco regulation is that a restriction of
supply will – contrary to the fundamental principles of economics – result in
contraction in supply. The concept that curtailing supply automatically cancels
demand is both logically and factually absurd. Prohibition of alcohol in the United
States (and in Russia and Scandinavia) famously didn’t work. If prohibition in the
modern era were successful, there would be no marijuana use, no heroin, no
methamphetamines and, more obviously, no underage use of alcohol.
The achievement of excess tobacco regulation has been to remove the free choice
of adult consumers and to increase the demand for illicit tobacco.

www imperial-tobacco com
An IMPERIAL TOBACCO GROUP Company
Registered Office: Level 4, 4-8 Inglewood Place, Norwest Business Park, Baulkham Hills NSW 2153

3

Demand is not affected by a reduction in one channel of supply. Consumers simply
search either for a new method of supply or, more likely, avail themselves of an
existing alternative.
The KPMG Illicit Tobacco in Australia report confirms that the illicit tobacco market
has grown in this country in recent years. In a market where, in the absence of
brands, competition can take place only on price, consumers will down-trade. In the
end, the criminals running the growing illicit market will always have the cheapest
products as they don’t collect taxes.
Domestic and international bodies3 confirm that the market has become so lucrative
that it is, to a large extent, driven by well organised and orchestrated criminal gangs and they sell to children, as documented in the significant parallel increase of
underage smoking prevalence.
The World Health Organisation, too, recognises that “[F]rom many angles, the illicit
trade of tobacco products is a major global concern, including health, legal and
economic, governance and corruption. The illicit tobacco market may account for as
much as one in every 10 cigarettes consumed globally.” 4 The Australian market is
the most expensive market in the region and consequently the illicit tobacco
consumption figure is closer to 1 in every 7 cigarettes consumed.
In Australia, illicit trade currently sits at approximately 14% of the total market
representing $1.49 billion dollars in lost revenue to the Government with lost revenue
instead funding organised crime.5 Instead of paying tax to the Australian
Government, criminal gangs are profiting from this illegal tobacco trade at the
expense of Australian taxpayers and law-abiding retailers.
The illicit market represents approximately 2.4 million kilograms of tobacco, or 3.2
billion cigarettes or more than 160 million packs of 20s sold on the black market in
one year.
KPMG LLP are commissioned by ITA and other tobacco manufacturers in Australia
to document the problem of illicit tobacco in Australia. Allegations of bias in that
report are made by those who seek to downplay the existence of illicit tobacco.
Ignoring the existence of the illicit trade in tobacco has become solely the realm of
anti-tobacco zealots who have convinced themselves to ignore reality.
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See for example: http://www.who.int/campaigns/no-tobacco-day/2015/event/en/ or

https://www.crimecommission.gov.au/sites/default/files/FINAL-ACC-OCA2015-180515.pdf
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Australian policy experts have confirmed that illicit tobacco is a serious problem in
Australia.
In Senate Estimates early in 2015, Roman Quaedvleig, the Chief Executive of
ACBPS said, "Serious and organised crime will use the same infrastructural spine
upon which it imports prohibited drugs to import tobacco" and "(Illicit tobacco)...now
requires the wit and wherewithal of serious and organised crime."6
According to the Australian Crime Commission, it is highly likely that the illegal
tobacco market will remain attractive for serious and organised crime groups
because of the very large profits that can be made with very low risk. 7
It is necessary to point out that excise is intimately related to illicit trade. Critically,
Australia is a high tax environment for tobacco products, made even more so by the
8 x 12.5% excise increases (due to end in 2020). Excise is a key driver of the illicit
tobacco market and in Australia more than 80% of the price of cigarettes is tax.
Excise increases result in higher prices, driving down trading and, ultimately,
movement of consumers to the illicit market.
These large excise increases also fuel the black market by making it even more
lucrative for organised criminals to smuggle illegal tobacco into Australia. A pack of
20 cigarettes is up to 8 times more expensive in Australia than South Korea, for
example8. These high profit margins can provide an attractive and valuable source of
income for organised crime.
Furthermore, we are seeing that as excise increases and the price of legal product
goes up, there is a correlating movement of price of illegal product, facilitating higher
profit margins for organised crime groups.
By shifting demand from legal to already existing illicit channels, it is a serious risk
that organised crime will be embedded in this country. Moreover, an increasing
inability to easily purchase tobacco products via legal channels is normalising illicit
trade which in turn is circumventing tobacco regulation.
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September 2015: “Illicit tobacco is a real priority for the Australian Border Force, simply because of the
involvement of organised crime groups and transnational crime groups. The sheer size of the profits that are
available to those groups, and the fact that those groups don’t discriminate between commodities.”
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THE ROLE OF ENFORCEMENT AGENCIES IN RESPONDING TO THE
IMPORTATION, USE, MANUFACTURE, DISTRIBUTION AND DOMESTIC
GROWTH OF ILLICIT TOBACCO
It is an unfortunate fact that the regularly evolving nature of illicit supply has proven
the illicit tobacco trade to be a highly flexible and responsive business phenomenon.
The supply of illicit tobacco routinely evolves to take advantage of perceived
“loopholes”, or in reflexive response to government activity. The KMPG report
illustrates a clear shift to local growing, particularly in Victoria, for instance, following
Customs Act Amendments to introduce higher penalties for imported product, and
increased seizure activity by Customs and Border Force.
The issue of locally grown crops is relatively new. The local growing industry was
phased out around 10 years ago as the result of legislative change and the approach
to leaf buying from manufacturers.
Since that time there have been some smaller quantities of local tobacco found but
nothing like the magnitude of the last two years.
In the last two years there have been quite a significant number of local crop
seizures, suggesting that there has been a resurgence in local growing. The ATO is
responsible for local growing and has not issued a license for over 10 years. This
indicates that these crops are being grown illegally, predominantly in the traditional
growing areas of rural Victoria.
In March 2015 tobacco crops covering approximately 80 acres were discovered and
destroyed in the Merrigum/Kyabram area in Victoria by the ATO with support from
the Victorian Police and the Australian Federal Police9.
In 2016 more than 100 acres of illicit tobacco plants were seized and destroyed in
Victoria10.
One of the major issues in this area is the origin of the tobacco. For a successful
conviction under the Excise Act, the ATO must prove that it was grown or
manufactured in Australia. Proving this is difficult as the technology to do so is
limited and, as result, a number of cases have failed.
Additionally, ITA submits that a more proactive approach to crop detections, as
opposed to relying solely on “tip offs”, would have significant benefit. This could
9
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include a combination of investment in satellite technology and appropriate levels of
investigative resources to drive better outcomes.
The effective disruption of the illicit tobacco trade, and enforcement against those
involved, necessarily requires a joined up and integrated approach between both
State and Commonwealth agencies. However, we make the following submission in
relation to options for reform on this issue in Victoria.

OPTIONS FOR REFORM – ILLICIT TOBACCO
ITA submits that there is a need for legislative amendments to penalise retailers
specifically and solely for selling illicit tobacco products. A stand-alone mechanism to
penalise retailers for selling illicit tobacco which is administratively simple to
prosecute, rather than relying on other indirect provisions, is significantly beneficial
and can provide a disincentive at the point of supply where illicit tobacco moves from
supply to the consumer.
Victoria is one of the few states which has enacted legislation specifically targeting
illicit tobacco. This is Section 11A of the Tobacco Act 1987 (Vic) (‘Section 11A’).
Section 11A was first inserted by the Tobacco (Amendment) Act 2000 (Vic) and
commenced on 1 November 2000: Tobacco (Amendment) Act 2000 (Vic) ss 2(2)
and 11.
Section 11A initially provided:
A person who carries on a tobacco retailing business or a tobacco wholesaling
business must not, without reasonable excuse, have in the person’s possession or
under the person’s control, any tobacco products that the person knows or ought
reasonably to know –
(a)
(b)

are smuggled goods or prohibited imports within the meaning of the Customs
Act 1901 of the Commonwealth; or
are excisable goods within the meaning of the Excise Act 1901 of the
Commonwealth upon which excise duty has not been paid.

Section 11A remains in the same form today except for a significantly increased
penalty provision. The Parliament first increased the penalty from 50 penalty units to
60 for a natural person and 300 penalty units for a body corporate through section 26
of the Tobacco Amendment (Protection of Children) Act 2009 (Vic). The Parliament
then later quadrupled the penalties with section 10 the Tobacco Amendment Act
2014 (Vic).
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Unfortunately, few prosecutions have been brought pursuant to Section 11A. Instead
prosecuting authorities often rely on provisions in the Customs Act 1901 (Cth) (the
‘Customs Act’) and the Excise Act 1901 (Cth) (the ‘Excise Act’) to pursue
convictions against persons accused of possessing or controlling smuggled or
prohibited tobacco products or excisable tobacco products upon which excise duty
has not been paid.
ITA respectfully suggests that there are four problems which likely dissuade
prosecuting authorities from bringing prosecutions under Section 11A:
1.

misconception/misunderstanding as to the entities Section 11A applies to;

2.

a narrow requirement that Section 11A applies to businesses which are ‘selling
tobacco’;

3.

inconsistent terminology between Section 11A and the Customs Act;

4.

a lower evidentiary burden upon the accused than many of the offences under
the Customs Act and Excise Act;

ITA submits that Section 11A be amended so that:





it clearly applies to any person who possesses or controls illegal tobacco
products;
it does not rely on a business ‘selling tobacco’;
its terminology better aligns with the Customs Act; and
the evidentiary burden upon the accused is increased.

Issues
Issues a prosecuting authority must address under Section 11A include:


the person must carry on a ‘tobacco retailing business’ or a ‘tobacco
wholesaling business’;



the person must have tobacco products in her possession or control;



the tobacco products must be smuggled goods or prohibited imports within the
meaning of the Customs Act or excisable goods within the meaning of the
Excise Act upon which excise duty has not been paid.



the evidentiary burden placed on the accused;
www imperial-tobacco com
An IMPERIAL TOBACCO GROUP Company
Registered Office: Level 4, 4-8 Inglewood Place, Norwest Business Park, Baulkham Hills NSW 2153

8

Tobacco retailing business/tobacco wholesaling business
Section 3 of the Tobacco Act 1987 (Vic) provides the following definitions in respect
of ‘tobacco retailing business’ and ‘tobacco wholesaling business’:
tobacco retailing business means the business of selling tobacco by retail,
either alone or in conjunction with any other merchandise, and includes(a)
(b)

any such business carried on as part of, or in conjunction with, any other
business; and
any business that consists of, or involves, management of a retail outlet where
tobacco products are available for sale by means of a vending machine;

tobacco wholesaling business means the business of selling tobacco for the
purposes of resale, either alone or in conjunction with any other merchandise, and
includes any such business carried on as part of, or in conjunction with any other
business…
Critical to both these definitions is that there is a ‘business’ in the first place. The
Tobacco Act 1987 (Vic) does not define ‘business’. However ‘business’ consistent
with High Court of Australia authority may be defined as a commercial enterprise in
the nature of a going concern; activities engaged in for the purpose of profit on a
continuous and repetitive basis: Hope v Bathurst City Council (1980) 144 CLR 1.
What comes into issue then is how far does the definition of ‘business’ extend? For
example, in the case of a retailer, does it only extend as far as a brick and mortar
corner store tobacconist or lawful online shop? For a wholesaler, would it only
include for example the tobacco importer or tobacco distributer? Or does the
definition of ‘business’ extend Section 11A’ s reach to individual sellers of tobacco
stolen from warehouses/retailers and street dealers?
Certainly the issue as to what is a ‘business’ has caused some confusion and
clarification would be helpful.
The focus of the definition ‘tobacco retailing business’ or ‘tobacco wholesaling
business’ is not so much the ‘style’ of the business being carried on. What is critical
to establish is that the business is ‘selling tobacco’. Section 3 of the Tobacco Act
1987 (Vic) provides:
sell includes:
(a)
(b)

barter or exchange; and
offer or expose for sale, barter or exchange; and
www imperial-tobacco com
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(c)
(d)

supply, or offer to supply, in circumstances in which the supplier derives, or
would derive, a direct or indirect pecuniary benefit; and
supply, or offer to supply, gratuitously but with a view to gaining or maintain
custom, or otherwise with a view to commercial gain…

It is worth noting that this definition extends to ‘supply’, ‘offer’ and ‘expose for sale’.
These are all actions which may be carried out by the illegal street dealer or those
involved in the illegal supply chain. They are not actions limited to the activities of
tobacconists, tobacco farmers or warehouses. Nonetheless, while the ‘selling
tobacco’ requirement does not disqualify illegal street dealers or farm thieves from
Section 11A, it does impose a restriction on the types of person affected by Section
11A. What if for example the person in possession of the illegal tobacco does not
‘sell’ it? ITA flags this as a limitation to Section 11A which should be removed.
The following exchange also took place in the Legislative Council when discussing
Section 11A (emphasis added) (Victoria, Parliamentary Debates, Legislative Council,
31 May 2000, 1537-1538):
Hon. G. R. CRAIGE (Central Highlands) – As most honourable members know,
during the debate I referred to illegal tobacco products. I seek clarification on
the bill and the second-reading speech where the minister states:
The…government will pursue sellers of this illegal product in the same way we
pursue the traffickers of other illegal drugs.
The minister has indicated clearly to the chamber that the bill is more about the
advertising and selling of cigarette products to teenagers. Clause 11 refers
specifically to tobacco which is either smuggled or prohibited, and to excisable
goods within the meaning of the Excise Act on which excise duty has not been
paid. Does that not mean that the bill specifically refers to the illegal trade
of tobacco products?
Hon. M. M. GOULD (Minister for Industrial Relations) - - Yes.
Hon. G. R. CRAIGE (Central Highlands) - - If we can go back a step, then it
deals only with tobacco and does not deal with any other single issue
associated with tobacco products in the act, even though the second-reading
speech makes a great deal about sale on the black market and the way in
which illegal trade is set up. The Bill refers only to the trade of tobacco?
Hon. M. M. GOULD (Minister for Industrial Relations) - - Yes, the Bill is about
the sale of tobacco. The answer to your question is yes.
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Accordingly, because the text of Section 11A focuses on ‘selling tobacco’, the
Parliament intended Section 11A address the selling of illegal tobacco and that
Section 11A capture all retail and wholesale businesses selling tobacco. Provided
the business entity is ‘selling tobacco’, Section 11A can apply.
That said, there may be an issue as to whether prosecuting authorities and the
Parliament understand Section 11A also catches those involved in the illegal supply
chain. More significantly though, Section 11A relies on the entity selling tobacco.
However, many people involved in the illegal trade may not actually sell the illegal
tobacco. Section 11A does not apply to such persons. Accordingly Section 11A
should be amended so that its application does not depend on ‘selling tobacco’.

‘Smuggled goods’, ‘prohibited imports’ and ‘excisable goods’
Section 11A can only apply if the tobacco products are ‘smuggled goods’ or
‘prohibited imports’ within the meaning of the Customs Act or ‘excisable goods’
within the meaning of the Excise Act upon which excise duty has not been paid.
Prosecuting authorities are most certainly able to establish there are ‘excisable
goods’ upon which excise duty has not been paid because:


tobacco products are certainly excisable goods: Excise Act 1901 (Cth) s 4,
Excise Tariff Act (Cth) s 5 and Schedule Item 5; and



there have been many court decisions addressing circumstances where excise
duty in respect of tobacco products has not been paid: Chief Executive Officer
of Customs v Martino [2001] VSC 217; Martino v Australian Taxation Office
[2002] AATA 1242; Mulla v FCT [2006] AATA 860; R v Atallah [2001] VSCA
194; DPP v Halimi [2003] VSCA 178; DPP v Iaria [2002] VSC 57; R v Kopa
[2004] QCA 100.

Similarly the ‘prohibited imports’ element has been previously satisfied because:


‘prohibited imports’ include unmanufactured tobacco leaf: Customs Act 1901
(Cth) ss 50 and 51; Customs (Prohibited Imports) Regulations 1956 (Cth) cl 4D;
and



courts have previously considered whether unmanufactured tobacco leaves are
‘prohibited imports’ in Chief Executive Office of the Australian Customs Service
v Karam (No 2) [2013] NSWSC 33 and Chief Executive Officer of the Australian
Customs Service v Karam [2011] NSWCA 224.
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However issues emerge with Section 11A when considering the element ‘smuggled
goods’. Courts have considered smuggled tobacco prosecutions and so there is no
issue on this front: DPP (Cth) v Afiouny [2014] NSWCCA 176; Chief Executive
Officer of the Australian Customs Service v Karam (No 2) [2013] NSWSC 33; CEO
of Customs v Pham [2006] NSWSC 1011; Chief Executive Officer of Customs v
Sayed [2006] WASC 119.
Rather the issue is that ‘smuggled goods’ alone does not align with the terminology
in the Customs Act. Namely, the Customs Act does not actually define ‘smuggled
goods’. Rather section 4 of the Customs Act provides a definition of ‘Smuggling’ to
mean ‘any importation, introduction or exportation or attempted importation,
introduction or exportation of goods with intent to defraud revenue’. Sections
233(1)(a) and (1)(d) of the Customs Act then provide that a person shall not:


smuggle any goods;



unlawfully convey or have in her possession any smuggled goods.

Moreover though, focusing on ‘smuggled goods’ causes Section 11A to ignore that
section 233BABAD of the Customs Act 1901 creates specific criminal offences for
‘Smuggling etc. tobacco products’.
This is potentially a significant failing of Section 11A as there have been
prosecutions/arrests under section 233BABAD: ACBPS Media, ‘Attempt to smuggle
tobacco goes up in smoke’, 12 July 2014,
<http://www.abc.net.au/reslib/201409/r1335238_18595363.pdf>; Customs and
Border Protection Media, ‘Five men arrested for illegally importing tobacco’, 14 April
2013, <http://www.abc.net.au/reslib/201409/r1335238_18595363.pdf>.
In full, section 233BABAD provides:
233BABAD Smuggling etc. tobacco products
(1)

A person commits an offence if:
(a) the person imports goods; and
(b) the goods are tobacco products; and
(c) the person imports the goods with the intention of defrauding the revenue.

(2)

A person commits an offence if:
(a) the person conveys, or has in the person’s possession, goods; and
(b) the goods are tobacco products; and
(c) the person knows that the goods were imported with intent to defraud the
revenue.
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(3)

In a prosecution for an offence against subsection (2), it is not necessary to
prove the identity of the person who imported the goods.

(4)

An offence against subsection (1) or (2) is punishable on conviction by
imprisonment for not more than 10 years, a fine not exceeding the amount
worked out under subsection (5), or both.

(5)

For the purposes of subsection (4), the amount is:
(a) if the Court can determine the amount of that duty that would have been
payable on the goods if the goods had been entered for home
consumption on:
(i)

(b)

if the day on which the offence was committed is known to the
Court – that day; or
(ii)
if that day is not known to the Court – they day on which the
prosecution for the offence was instituted;
5 times the amount of that duty; or
otherwise – 1,000 penalty units.

(6)

A person convicted or acquitted of an offence against subsection (1) or (2) in
respect of particular conduct is not liable to proceedings under section 233 in
respect of that conduct.

(7)

In this section:
tobacco products means goods classified to heading 2401, 2402 or 2403 of
Schedule 3 to the Customs Tariff Act 1995 (except goods classified to
subheading 2402.90.00 or 2403.99.10 of that Schedule.

We make four submissions on this section.
Firstly, Section 11A would likely cover offences under section 233BABAD(2) but
would not extend to offences under section 233BABAD(1). ITA will recall above that
critical to the definitions of ‘tobacco retailing business’ and ‘tobacco wholesaling
business’ is that the entity is ‘selling tobacco’. Section 233BABAD does not rely on
any of the definitions of ‘sell’ in the Tobacco Act 1987 (Vic). However ‘convey’, which
is not defined by the Customs Act, may be defined as ‘to transfer ownership of
property from an owner to another’. ‘Supply’ in a criminal law context has been
defined as including ‘sell and distribute’: Drug Misuse and Trafficking Act 1985
(NSW) s 3; R v Coles [1984] 1 NSWLR 726.
In a taxation context, a ‘supply’ is normally something which passes from one entity
to another: GST Ruling GSTR 2001/4; GST Ruling GSTR 2006/9. Since to ‘convey’
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involves the transfer of property’ and ‘supply’ involves something passing from one
to another’ or means ‘to sell’ or ‘to distribute’, Section 11A probably captures
offences under section 233BABAD(2).
Section 11A however does not apply to offences under section 233BABAD(1)
because that captures entities importing goods rather than selling them. This is
because goods are ‘imported’ when they are ‘landed or brought within a port for the
purpose of landing them’: McGurk Construction and Rigging Co Ltd v ComptrollerGeneral of Customs (1987) 73 ALR 381.
Secondly, once convicted or acquitted under section 233BABAD, the general
smuggling provision in section 233 is not available to the prosecution though Section
11A would still be available. We would suggest a prosecution under Section 11A
may be fortified if there has already been a conviction under section 233BABAD(2).
On the other hand, an acquittal under section 233BABAD(2) may make proceedings
under Section 11A more difficult – it may be harder to establish there are ‘smuggled
goods’ within the meaning of the Customs Act.
Thirdly, the definition of ‘tobacco product’ in the Tobacco Act 1987 (Vic) does not
align with the definition of ‘tobacco products’ in the Customs Tariff Act 1995 (Cth).
Under section 3 of the Tobacco Act 1987 (Vic), ‘tobacco product’ means ‘tobacco,
cigarette or cigar or any other product the main ingredient of which is tobacco and
which is designed for human consumption’. This is very broad – provided the product
mainly consists of tobacco and it is for human consumption, it is caught by the
Tobacco Act 1987 (Vic). In contrast, the Customs Tariff Act 1995 (Cth) nominates
specific items which are liable to duty including not stemmed/stripped tobacco,
partly/wholly stemmed/stripped tobacco, tobacco refuse, cigars, cheroots, cigarillos,
smoking tobacco, water pipe tobacco, homogenised and reconstituted tobacco.
Accordingly we would recommend amendments to Section 11A so it is more
consistent with terminology found in the Customs Act and so that it clearly extends to
the offences under section 233BABAD.
Possession or control
The Tobacco Act 1987 (Vic) does not define ‘possession’ or ‘control’. However in a
criminal law context ‘possession’ is likely to be seen as the fact of having property
upon one’s person or in one’s possession; exercising control or dominion over
property. Possession does not necessarily mean ownership; possession involves
control: Hedberg v Woodhall (1913) 15 CLR 531.
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Evidentiary burden
The following Commonwealth provisions are ‘strict liability’ offences:


smuggling any goods (Customs Act 1901 (Cth) s 233(1)(a));



importing any prohibited imports (Customs Act 1901 (Cth) s 233(1)(b));



unlawfully conveying or having in her possession smuggled goods or prohibited
imports (Customs Act 1901 (Cth) s 233(1)(d));



dealing with tobacco seeds, plants and leaves without a licence (Excise Act
1901 (Cth) s 44).

‘Strict liability’ permits an accused a defence of honest and reasonable mistake of
fact for offences for which intention or recklessness is not required to be proved: He
Kaw Teh v The Queen (1985) 157 CLR 523. This imposes an evidentiary burden on
the accused. Accordingly, it falls to the accused to prove she was smuggling tobacco
or dealing with tobacco without a licence on the basis of an honest and reasonable
mistake. It is only once the evidence is present that the prosecutor must disprove the
defence beyond reasonable doubt. The defence of honest and reasonable mistake
requires a positive belief to have been formed by the defendant: State Rail Authority
(NSW) v Hunter Water Board (1992) 28 NSWLR 721; Australian Iron & Steel Pty Ltd
v Environment Protection Authority (NSW) (1992) 29 NSWLR 497. Ignorance is
insufficient and due diligence is immaterial.
In contrast, Section 11A requires that the person ‘knows’ or ‘ought reasonably to
know’ the tobacco products are smuggled goods, prohibited imports or excisable
goods. This is an evidentiary burden the prosecutor bears. Accordingly, Section 11A
requires the prosecutor to prove actual knowledge or constructive knowledge:
Nintendo Co Ltd v Centronics Systems Pty Ltd (1994) 181 CLR 134. Constructive
knowledge is the knowledge which a court imputes to a person in circumstances
where the presumption of knowledge is so strong that it is not allowed to be rebutted:
Hewitt v Loosemore (1851) 9 Hare 449; 68 ER 586.
Constructive knowledge may be imputed where a person wilfully shuts his or her
eyes to the obvious, wilfully and reckless fails to make such inquiries as an honest
and reasonable person would make in the circumstances, has knowledge of
circumstances which would indicate the facts to an honest and reasonable person or
has knowledge of circumstances which would put an honest and reasonable person
on inquiry: Baden v Société Générale pour Favoriser le Developpement du
Commerce et de l’Industrie en France SA [1992] 4 All ER 161. The test of
constructive knowledge is principally objective, but has the subjective element that
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allowance may be made in certain circumstances for the social and professional
background of the particular person. Accordingly, the Commonwealth offences
involving strict liability impose a higher evidentiary burden on an accused than
Section 11A. With the Commonwealth provisions, the prosecution does not need to
prove ‘actual’ or ‘constructive knowledge’. Rather, the accused must produce a
defence of honest and reasonable mistake of fact. Accordingly, the enforcement
capability of Section 11A may be improved if Section 11A is made into a strict liability
offence.
Recommended amendments
ITA submits that Section 11A be amended so it reads as follows:
11A Offence to possess certain tobacco products
(1)

A person must not have in the person’s possession or under the person’s
control, any tobacco products:
(a)
(b)
(c)

Penalty:

(2)

which have been subject to smuggling within the meaning of the Customs
Act 1901 of the Commonwealth; or
are prohibited imports within the meaning of the Customs Act 1901 of the
Commonwealth; or
are excisable goods within the meaning of the Excise Act 1901 of the
Commonwealth upon which excise duty has not been paid.
In the case of a natural person, 240 penalty units;
In the case of a body corporate, 1200 penalty units.

Subsection (1) is an offence of strict liability.

The merits of these amendments are:


they remove any confusion arising from the terms ‘tobacco retailing business’
or ‘tobacco wholesaling business’ – it is clear the amendments would apply to
any person;



consequently they further simplify the elements of Section 11A for the
prosecutor as he/she will not have to establish the person is ‘selling tobacco’;



people possessing or controlling illegal tobacco products will be caught by
Section 11A even if they are not selling tobacco;
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since ‘smuggling’ is defined by the Customs Act, the amendments will better
align Section 11A with the Customs Act;



an element of ‘smuggling’ under the Customs Act is that there has at least been
an attempt to import, introduce or export goods ‘with intent to defraud the
revenue’ – thus the amendments would apply to the situations covered by
section 233 of the Customs Act (a person shall not ‘smuggle’ any goods) and
section 233BABAD(2) which requires the tobacco products were imported with
intent to defraud the revenue;



they maintain reliance on the broader definition of ‘tobacco product’ in the
Tobacco Act 1987 (Vic) rather than adopting the more specific Customs Tariff
Act 1995 (Cth) definitions;



the amendments specifically provide for strict liability, raising the evidentiary bar
for an accused in proceedings under Section 11A.

CRIMINAL LEGISLATION – DRUG MISUSE AND TRAFFICKING LAWS
State drug trafficking and misuse laws do not apply to tobacco. However these laws,
of course, do extend to certain plants such as cannabis. Accordingly, the principles
in these laws insofar as they apply to banned plants may, with some minor legislative
tweaking, be extended to illicit tobacco.
Were that tweaking to occur, the drug misuse and trafficking laws would be available
to be used to prohibit the sale, possession, or cultivation of illicit tobacco or
criminalise the receipt of proceeds from illicit tobacco.
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CONCLUSION
Illicit tobacco is a serious problem in Australia. Illicit consumption represents 14% of
total consumption and costs the Australian Government $1.49 billion in lost revenue.
In the absence of adequate deterrents, by means of strict enforcement and penalty
provisions, the problem will continue to grow.
As excise increases continue to drive the price of legitimate tobacco products up, the
demand for illicit tobacco will similarly see a continued increase as consumers seek
cheaper alternatives.
The growing demand, lucrative profits and the perceived weak penalties11 create the
market conditions conducive to organised criminal activity. The associated concerns
of drug importation funding along with the threat of illicit tobacco products being used
to fund terrorist activities warrant swift attention from all relevant Government
Departments and Agencies.
The demand for tobacco products is better met by well governed, tax-paying and
responsible businesses that will work in partnership with stakeholders, rather than
criminals who operate in the illicit market.
In summary, the recommended amendments to Section 11a of the Tobacco Act
1987 (Vic) include that;





it clearly applies to any person who possesses or controls illegal tobacco
products;
it does not rely on a business ‘selling tobacco’;
its terminology better aligns with the Customs Act; and
the evidentiary burden upon the accused is increased.

These amendments would remove confusion, simplify elements for the prosecutor,
better align with the Customs Act and raise the evidentiary bar for an accused in
proceedings. The strengthened framework for enforcement and penalty provisions
will serve as a strong deterrent for those criminal syndicates which seek to profit
from the illegal trade in tobacco.

11

See for example R v Senry Wong, Liverpool Local Court, 24 July 2013 or
https://au.prime7.yahoo.com/a1/news/a/-/local/34399518/sale-tobacconist-fined/ and
http://www.bordermail.com.au/story/4400392/smoke-man-faces-the-chop/
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