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CHAIRMAN’S FOREWORD

A Russian proverb used by Alexander Solzhenitsyn as the title to his 1970 Nobel
Prize acceptance speech noted “one word of truth … outweighs the world.” To arrive
at the truth is the highest end goal of every court procedure. Victoria is a multicultural
community. The giving of evidence under oath or affirmation is a process whereby
witnesses “vouchsafe the truth.” It is important that the evidence is given in a manner
that marks the solemnity and importance of the occasion and is consistent with the
value system of the individual.
I am pleased to present the Law Reform Committee’s Report on its Inquiry into Oaths
and Affirmations with reference to the multicultural community. The Report
considers the extent to which current legislation and associated practices in relation to
the administration of oaths and affirmations in courts and in affidavits are reflective
of the diversity in the Victorian community. The multicultural focus of the Report
raised a number of wider social and philosophical issues which extend beyond the
technical analysis of the relevant legislation and which made this an interesting
reference. The role of religious belief in our court system, the extent to which the
needs and views of a diverse range of communities and individuals are
accommodated in that system, the problems of discrimination and offence which can
be caused by a lack of awareness of cultural issues and the need for community
education about rights and options in the legal system were some of the issues which
the Committee has been required to examine in the course of this Inquiry.
The Committee found that the current legislation and associated procedures in
Victoria could be improved. The Committee felt that the diversity in the Victorian
community would be reflected most effectively by a legislative regime which treats
the oath, made in accordance with the religious belief of the witness, and the
affirmation, which is secular, as equal options. Under proposed amendments, the
Court would give people the choice between these options. The Committee found
that this model is best reflected in the Commonwealth Evidence Act 1995 and hence
recommends that these provisions be adopted in Victoria.
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The Committee has taken the view that any reform of the legislative provisions would
be incomplete without a simultaneous review of the practices and procedures adopted
by court staff and persons authorised to witness affidavits. For this reason the Report
also contains recommendations aimed at improving a range of practices, including the
information provided to witnesses, the content of manuals and the provision of
cultural awareness training.
I am pleased to note that this Inquiry generated considerable interest in the
community, attracting some 52 written submissions and 29 witnesses representing 17
organisations to public hearings. In addition, over 50 people attended and many
contributed to the community consultation forum co-convened by the Victorian
Multicultural Commission and the Ethnic Communities’ Council of Victoria. The
Committee found the forum to be a valuable and rewarding part of its consultation
process and the Report has benefited from the range of perspectives represented. I
wish to thank those members of organisations and of the public who made written
submissions as well as those who attended public hearings or the community
consultation forum.
Those who take the time to read this Report might note the story of the clerk of a
country Magistrates’ Court several years ago who confessed to a magistrate one
Friday afternoon over drinks that the Bible had disappeared some weeks earlier and
asked whether it was a problem that witnesses were being sworn on the Shorter
Oxford dictionary. While I do not have the answer of the magistrate to that question I
do know that the answers by witnesses to questions in the witness box can determine
life outcomes. Hence a system that accommodates cultural diversity and assists the
process of truth telling in a manner which is binding on the conscience of the witness
will, I trust, enhance the just “balancing of the scales” in our court system.
I would like to thank the Members of the Committee for their contributions to this
Report. I would also like to thank Kristin Giles, the legal research officer for this
Inquiry, for her outstanding drafting skills and work rate. Finally I thank Merrin
Mason, the executive officer of the Committee, for her efficient oversight of the
Committee’s work in meeting a reporting deadline within the current session and
Jaime Cook, the Committee’s office manager, for her formatting assistance.
I commend the Report to Parliament.
Murray Thompson MP, Chairman
October 2002
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FUNCTIONS

OF THE

COMMITTEE

PARLIAMENTARY COMMITTEES ACT 1968

4E.

The functions of the Law Reform Committee are –

(a) to inquire into, consider and report to the Parliament where required or permitted
so to do by or under this Act on any proposal, matter or thing concerned with legal,
constitutional or Parliamentary reform or with the administration of justice but
excluding any proposal, matter or thing concerned with legal, constitutional or
Parliamentary reform or with the administration of justice but excluding any proposal,
matter or thing concerned with the joint standing orders of the Parliament or rules of
practice of a House of the Parliament;

(b) to examine, report and make recommendations to the Parliament in respect of any
proposal or matter relating to law reform in Victoria where required to do so by or
under this Act, in accordance with the terms of reference under which the proposal or
matter is referred to the Committee.
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TERMS

OF

REFERENCE

That, pursuant to the Parliamentary Committees Act 1968, the Law Reform
Committee be required to inquire into, consider and report on the following:
"To the Law Reform Committee – for inquiry, consideration and report by 30
September 2002 on the system of oaths and oath taking in Victorian courts and the
making of statutory declarations and affidavits with reference to the multicultural
community and in particular to have regard to issues including but not limited to:
(a) The significance of sacred texts to witnesses, other parties and jury members of
particular faiths;
(b) The provision of a sufficient range of appropriate texts and minimum standards in
this regard for all Victorian jurisdictions;
(c) The provision of cultural awareness training to all court staff and persons before
whom affidavits are sworn and the development of appropriate and sensitive
practice by all such persons; and
(d) Whether the classes or groups of people currently permitted to witness affidavits
and statutory declarations are sufficiently accessible to, and reflective of, the
diversity of the Victorian community.
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LIST

OF

RECOMMENDATIONS

The Committee’s principal recommendations for legislative reform appear at the end
of the Report following a consideration of the various reform models. To indicate
their importance they appear first in this list followed by the remaining
recommendations which mainly relate to suggested improvements in non-legislative
practice and procedure relating to the administration of oaths and affirmations.

Main recommendations
Amendments to the Evidence Act 1958 and the Juries Act 2000
Recommendation 19 (p. 230)
That the current provisions 99-104 of the Evidence Act 1958 (Vic) be repealed and
replaced by provisions reflecting Division 2 (Oaths and Affirmations) (sections 2124) and the Schedule – Oaths and Affirmations of the Evidence Act 1995 (Cth).

Recommendation 20 (p. 231)
That section 42 and Schedule 3 of the Juries Act 2000 be amended to ensure that
jurors have the right to choose to make either an oath or an affirmation and that the
court is required to inform them of this choice.
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Other Recommendations
Information provided to witnesses and others
Recommendation 1 (p. 107)
That witnesses, jurors and others required to make an oath or affirmation in
Victorian Courts and Tribunals be advised that:
•

they can choose an affirmation or an oath with no statutory priority given to
either option;

•

the oath can be in accordance with their religious belief with or without a
sacred text;

•

they can ask the court for a list of oaths which are considered acceptable;

•

the list can be provided prior to their attendance at court or on request to
court staff at the court on their appearance date; and

•

appropriate interpretation of the oath can be provided by court interpreters.

Recommendation 2 (p. 108)
That information be given to witnesses, jurors and others before they enter the
courtroom, including but not limited to printing the information on the back of court
summonses, on posters and in paper form in witness and jury waiting areas.

Recommendation 3 (p. 108)
That the information to witnesses, jurors and others on oaths and affirmations should
be placed on the Department of Justice legalonline website and the websites of the
various Courts and Tribunals in the Victorian jurisdiction.

Recommendation 4 (p. 108)
That persons permitted to witness affidavits should be able to provide information to
those swearing an affidavit and that information be provided by the Department of
Justice and distributed by the Department of Justice in conjunction with relevant
organisations.
xx

List of Recommendations

Update of manuals provided to court officers and others
Recommendation 5 (p. 128)
That, in consultation with interested parties, the Department of Justice review and
update the information relating to the system of oath taking and, in particular,
alternative religious oaths in the procedural manuals of courts, tribunals and the
Royal Victorian Association of Honorary Justices, with a view to compiling a single
set of guidelines in the form of a manual which can be used by Victorian Courts,
Tribunals and persons permitted to witness affidavits.

Recommendation 6 (p. 128)
That the manual proposed in recommendation 5:
•

be made available to courts and tribunals;

•

be distributed, where practicable, to the categories of persons permitted to
witness affidavits and to their peak bodies;

•

be highlighted in training, information bulletins and by any other appropriate
means to court staff, judges and others on a regular basis; and

•

be placed on the Department of Justice website and the legalonline website.

Recommendation 7 (p. 129)
That the recommended manual should:
•

contain a clear statement that the forms of religious oath outlined in it are
optional and that witnesses can choose their own form of oath;

•

outline a suggested series of questions for court staff who administer the oath
to ask of witnesses to ensure that witnesses are aware of their options and are
able to make an informed choice;

•

be updated on a regular basis to ensure that it remains relevant and
appropriate.
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Recommendation 8 (p. 130)
That:
•

those courts, tribunals and witnesses of affidavits that currently keep copies of
religious texts retain such copies at their discretion;

•

the manual proposed in recommendation 5 contain guidelines for the
appropriate handling of religious texts for those courts and tribunals which
retain copies of them;

•

there be neither any requirement that an oath be taken on a religious text nor
any impediment to an oath being taken on a religious text (cf recommendation
19).

Recommendation to address unjustified challenges to the choice of
oath / affirmation
Recommendation 9 (p. 147)
That the Evidence Act 1958 (Vic) be amended to incorporate provisions drawn from
sections 135, 41, 102 and 103 of the Evidence Act 1995 (Cth).

Cultural awareness training
Recommendation 10 (p. 148)
That any cultural awareness education offered to judicial officers include education
about the different religious and cultural practices associated with taking oaths in
accordance with particular religions and in relation to the unfairly prejudicial effect
which questioning or evidence about a witness’s choice of oath or affirmation may
have.

Recommendation 11 (p. 165)
That the Department of Justice, in conjunction with the Victorian Multicultural
Commission, review the cultural awareness training offered to court staff by
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Victorian courts and tribunals with a view to devising a compulsory, universal
training course for such staff.

Recommendation 12 (p. 176)
That cultural awareness training be compulsory for all Justices of the Peace and Bail
Justices upon their appointment and periodically thereafter and that such training be
fully funded by the government.

Recommendation 13 (p. 176)
That any amendments to the Evidence Act 1958 be accompanied by a specific
awareness campaign for lawyers by the Department of Justice, in conjunction with
the Law Institute Victoria and the Victorian Bar Council, which incorporates cultural
issues concerning the oath and affirmation.

Recommendation 14 (p. 177)
That the Department of Justice provide or co-ordinate compulsory training for
government employees who are authorised to witness affidavits and who are
regularly required to do so as part of their work.

Recommendation 15 (p. 177)
That Justices of the Peace, government employees and all other groups in the list of
persons who can witness affidavits, through their peak organisations or by any other
practicable means, be provided with up-to-date information by the Department of
Justice about the system of oath taking, alternative forms of oath and affirmations
and associated cultural issues.
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Recommendations concerning Justices of the Peace
Recommendation 16 (p. 187)
That the Department of Justice, in co-operation with the Victorian Multicultural
Commission and other appropriate organisations conduct a community awareness
campaign to educate the community about how to become a Justice of the Peace to
encourage applications from a diverse range of people.

Recommendation 17 (p. 187)
That, to ensure that Justices of the Peace are drawn from the widest cross-section
possible of the Victorian community, the Justices of the Peace Registry consider the
linguistic, religious and cultural needs of local communities as well as involvement in
community organisations when considering applications for appointment as Justice
of the Peace.

Recommendation 18 (p. 188)
That a review be undertaken into the roles and responsibilities of Justices of the
Peace in Victoria, with particular focus on the appointment, accessibility and training
of Justices of the Peace and the desirability of a periodic review of appointments.
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EXECUTIVE SUMMARY

The multicultural community is the main reference point for analysis in this Inquiry
into oaths and affirmations in courts and the making of statutory declarations and
affidavits. The Committee examines the extent to which current legislation and
associated procedures are reflective of the diversity of cultural and religious practices
in the Victorian community.
The Committee found that the current legislation and associated practices could be
improved in a number of respects. In particular, the Committee believes that a
legislative regime which treats the oath (whether on the Bible or in any other form
appropriate to the range of religious practices) and the affirmation as equal options
would be more appropriate and have the added benefit of consistency with the
Commonwealth legislation.
The Committee also found that any legislative reforms must be supported by
improvements in the practice and procedure adopted by courts, tribunals and persons
authorised to witness affidavits. The Report contains recommendations for improving
the information on oaths and affirmations provided to witnesses and others required
to make an oath or affirmation, the content of manuals and the cultural awareness
training provided to court officers and persons permitted to witness affidavits.

Options for Reform of the Evidence Act 1958 and the Juries Act 2000
In the course of the Inquiry four main options for reform were identified which are
discussed in detail in Chapter 10 of the Report. These were: the retention of the status
quo which accords statutory priority to the oath on the Bible; the adoption of the
relevant provisions in the Commonwealth Evidence Act 1995 which treat the oath and
affirmation as equal options; the reversal of the current order of priority so that the
affirmation has statutory priority over the oath and, finally, the removal of the
religious oath entirely and its replacement with a secular affirmation or promise to tell
the truth. After considering the arguments advanced in support of the various options
1
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as well as the views of other authors and law reform agencies, the Committee has
reached the conclusion that the Commonwealth model is the one which best reflects
the multicultural principle of respect for diversity which has informed other
recommendations in this Report. Accordingly, the Committee recommends that the
current provisions relating to oaths and affirmations in the Evidence Act 1958 be
repealed and replaced by provisions reflecting the relevant sections of the
Commonwealth Evidence Act 1995. The Juries Act 2000 should also be amended to
ensure that jurors have the right to choose to make either an oath or an affirmation.

Information provided to witnesses
The Committee found that there is a lack of consistency among courts, tribunals and
witnesses of affidavits as to whether a choice is offered between making an oath or an
affirmation. In addition, the evidence the Committee received suggested that there is
little, if any, information given to witnesses about the choices available to them and,
in particular, about their right to make an oath in accordance with their religion.
Accordingly, the Committee recommends that courts and tribunals provide relevant
information to witnesses and others before they enter the courtroom. The information
provided to witnesses should, among other things, make it clear that they can choose
an oath or an affirmation (with no statutory priority accorded to either option) and
that the oath can be made in accordance with their religious belief with or without a
religious text. To enhance the transparency of the information, it should be placed on
relevant government and court websites. Finally, the Committee believes that, in
conjunction with relevant organisations, this information should be distributed to
persons who are permitted to witness affidavits so that they can provide it to
deponents before they swear an affidavit.

Update of practice on the administration of the oath and affirmation
The Committee’s consultation revealed that many people with strongly held religious
beliefs consider that it is important that they have the opportunity to make an oath in
accordance with those beliefs. However, the evidence the Committee received
suggested that it is not necessarily appropriate that oaths be made on a religious text
in the same way that most Christians take an oath on the Bible.

2
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The Committee was concerned to note that manuals currently used by Victorian
courts and tribunals and the Royal Victorian Association of Honorary Justices contain
examples of anachronistic oaths which are now regarded as inappropriate. While the
Committee did not receive evidence that such oaths are imposed on witnesses today,
it considers that their continued presence in manuals gives rise to the danger that they
could be used or that other more appropriate forms of oath will not be accommodated.
The Committee therefore recommends that, in consultation with interested parties, the
Department of Justice review and update the information relating to the system of
oath taking and, in particular, alternative religious oaths in the manuals used by
courts, tribunals and the Royal Victorian Association of Honorary Justices with a
view to compiling a single set of guidelines in the form of a manual which can be
used by all courts, tribunals and persons permitted to witness affidavits.
In Chapter 7 of the Report, the Committee makes recommendations in relation to the
distribution and contents of the manual. In particular, the Committee recommends
that the manual be updated on a regular basis to ensure that the forms of oath
contained in it remain relevant and appropriate. It is also important that the manual
contain a clear statement that the forms of religious oath are optional and that
witnesses can choose their own form of oath.
In accordance with the Committee’s finding that the use of religious texts may not be
necessary or even appropriate for the making of an oath, the Committee recommends
that those courts, tribunals and witnesses that currently keep copies of religious texts
retain such copies at their discretion. In addition, there should neither be any
requirement that an oath be taken on a religious text nor any impediment to an oath
being taken on a religious text.

Discrimination and challenges based on the choice of oath or
affirmation
The Committee’s consultation process revealed that there are currently some
problems with perceived or actual discrimination on the basis of the choice of oath or
affirmation and with assumptions being made about a witness’s religion. This
evidence, coupled with more direct evidence received about training currently
offered, indicated that there is a need for improved training for court officers and
others.

3
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In Chapter 8 the Committee gives particular consideration to the issue of attempts to
discredit a witness based on his or her choice of oath or affirmation. While it did not
appear that this is a pervasive problem, the Committee considers that the Evidence
Act 1958 could be improved by the incorporation of relevant provisions drawn from
the Evidence Act 1995 (Cth) relating to the court’s discretion to refuse to admit
unfairly prejudicial evidence. Moreover, the Committee recommends that any
cultural awareness training offered to judicial officers include education about the
different religious and cultural practices associated with oath taking in different
cultures and religions which highlights the unfairly prejudicial effect which
questioning about a witness’s choice of oath or affirmation may have.

Cultural awareness training
The Committee found that there is a lack of consistency among Victorian courts and
tribunals in the provision of cultural awareness training to court officers. The
Committee was concerned to note that such training is not necessarily compulsory
and may not be sufficiently funded. The Committee believes improved education,
together with the update of manuals already referred to, will minimise the problems
of discrimination, incorrect assumptions and challenges to the choice of oath or
affirmation based on inadequate information about oath making in different religions
and cultures. Accordingly, the Committee recommends that the Department of
Justice, in conjunction with the Victorian Multicultural Commission, review the
cultural awareness training offered to court staff with a view to devising a
compulsory, universal training course for such staff.
The Committee also considered the training currently offered to persons who are
authorised to witness affidavits and found that such training is generally non-existent
or of an ad hoc nature only. Accordingly, Chapter 8 contains a number of
recommendations for the improvement of training offered to these groups and to
enhance their awareness about oath taking in different religions and associated issues.

Accessibility of witnesses of affidavits and statutory declarations
The terms of reference for this Inquiry required the Committee to consider whether
the current classes of people authorised to witness affidavits and statutory
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declarations are sufficiently accessible to and reflective of the diversity of the
Victorian Community.
The Committee received considerable evidence about the role of Justices of the
Peace. The Committee considers Justices of the Peace to be in a special category as
they are the only class of witness who must actually apply for the role which enables
them to witness affidavits and statutory declarations. Hence, the accessibility of
Justices of the Peace is considered separately from the other classes. The Committee
found that there appears to be little awareness within ethnic communities about the
role of Justices of the Peace and how to become one. The Committee thus
recommends that the Department of Justice, in co-operation with the Victorian
Multicultural Commission and other appropriate organisations, conduct a community
awareness campaign to educate the wider community about how to become a Justice
of the Peace and to encourage applications from a diverse range of people. The
Committee also considers that a further review should be undertaken into the roles
and responsibilities of Justices of the Peace in Victoria with particular focus on the
appointment, accessibility and training of Justices of the Peace and the desirability of
a periodic review of appointments.
The Committee also considered the issue of the accessibility of the current categories
of persons more generally. The Committee received a number of submissions calling
for an extension of the classes. Some of these appeared to be based on reasons other
than improving the accessibility and diversity of the categories and thus raise issues
which extend beyond the multicultural focus of the current Inquiry. For this reason,
the Committee has declined to make specific recommendations about including
specific categories of people. However, the Committee makes a number of general
comments in the Report for the benefit of any future revision of the classes of
persons.
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CHAPTER ONE – INTRODUCTION

The following dictionary definitions of the terms reveal that the primary purpose of
the oath or affirmation as used in court proceedings is to vouchsafe the truthfulness of
a witness’s oral or written testimony:
Oath

A solemn promise to tell the truth upon pain of sin. In evidence law,
a statement by a person who is to be a witness in a proceeding that he
or she swears or promises by Almighty God (or by a god recognised
by that person’s religion) that the evidence that he or she shall give
shall be the truth, the whole truth, and nothing but the truth […]1

Affirmation:

A solemn declaration by a witness or interpreter that the evidence or
interpretation he or she gives will be truthful. […]2

An examination of whether a religious oath still carries significance for modern day
witnesses and thus has an effect on the truthfulness of their evidence has been the key
debate in previous studies in the area.
The Committee refers to this important debate in the course of this Report but
examines it from a particular perspective – namely “with reference to the
multicultural community.” Thus, the key question the Committee considers in this
Report is:
Is the current legislation and practice relating to the administration of oaths and
affirmations appropriate having regard to the religious and ethnic diversity in the
Victorian community?

1
2

Butterworths Concise Australian Legal Dictionary, 2nd edition, 1998, p. 312.
Ibid, p. 16.
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Background to the Inquiry
The Victorian Parliament Law Reform Committee (the Committee) received terms of
reference from the Legislative Assembly on 28 November 2001 to consider and
report on the system of oaths and oath taking in Victorian courts and the making of
statutory declarations and affidavits with reference to the multicultural community.
The terms of reference require the Committee to have regard to issues including but
not limited to:
(a)

the significance of religious texts to witnesses, other parties and jury members
of particular faiths;

(b)

the provision of a sufficient range of appropriate texts and minimum standards
in this regard for all Victorian jurisdictions;

(c)

the provision of cultural awareness training to all court staff and persons
before whom affidavits are sworn and the development of appropriate and
sensitive practice by all such persons; and

(d)

whether the classes or groups of people currently permitted to witness
affidavits and statutory declarations are sufficiently accessible to, and
reflective of, the diversity of the Victorian community.

Consultation and Information Paper
In mid-June 2002 the Committee released an Information Paper inviting submissions
to the Inquiry. The Information Paper broadly defined the parameters of the Inquiry
and posed a series of questions to organisations and interested individuals on each of
the four key terms of reference and in relation to other issues relevant to the Inquiry.
Given that the subject matter of this Inquiry is of particular interest to the various
ethnic communities in Victoria, the Committee commissioned the translation of the
Information Paper into 10 community languages.3
In addition, the Information Paper was distributed widely amongst Courts and
Tribunals, religious groups and government and non-government ethnic

3

These are Bosnian, Chinese, Turkish, Greek, Persian, Somali, Italian, Hindi, Arabic and Vietnamese.
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organisations. The Inquiry was also advertised in the Age and the Herald Sun
newspapers.
The Inquiry generated a considerable degree of interest in the community. The
Committee received a total of 52 written submissions and heard evidence in public
hearings from a total of 29 witnesses representing 17 organisations.4 The written and
oral submissions to the Inquiry are set out in the Appendices to this Report.
An important additional part of the consultation process was a forum convened by the
Victorian Multicultural Commission and the Ethnic Communities’ Council of
Victoria which Committee members and staff attended as observers. Approximately
50 community leaders and representatives attended the forum.
The wide range of ethnic backgrounds of the community leaders present at the forum
included Vietnamese, Greek, Sudanese, Romanian, Chinese, Turkish, Italian, Tongan,
Malaysian, Latin American, Scottish and others of Anglo-Saxon background.
Persons who specified their religions at the meeting included Muslims, a variety of
Christian religions, Sikhs and Buddhists.

Scope of the Inquiry and Committee’s methodology
Oaths of allegiance, oaths of office and illegal oaths excluded from the
scope of the Inquiry
The terms of reference direct the Committee’s attention to the system of oaths and
oath taking in Victorian courts. Accordingly, the Committee has focussed on oath
taking by witnesses, jurors and other parties before giving evidence in courts and
tribunals. Other forms of oath – such as oaths of allegiance, oaths of office and oaths
taken by members of various groups – fall outside the ambit of this Inquiry and are
not considered in this Report.

4

One, Richard Lloyd, appeared on his own behalf.
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Identification of key issues
As with every Inquiry, the Committee has determined that some issues are more
central to the Inquiry and thus warrant greater analysis than others. For instance,
while important, the issues of cultural awareness training and the debate about the
meaning and merits of multiculturalism have many aspects which extend beyond the
scope of this Inquiry. Because of the complexity and depth of research on these
issues the Committee has focussed on providing an overview of them rather than
attempting a detailed analysis.
The Committee has also determined that, while undoubtedly important and mentioned
in the Information Paper, issues relating to court and other interpreting services are
worthy of an in depth separate analysis which has not been possible in this Report.
The Committee notes that it has not been specifically directed to consider this issue in
its terms of reference and received only limited evidence in relation to it in the course
of the Inquiry.
On the other hand, one key issue not specifically referred to in the terms of reference
is whether a religious oath should be retained at all or whether it should be removed
and replaced with a generic non-religious affirmation or promise to tell the truth. In
the course of the Inquiry a number of options for reform emerged, some of which
foreshadowed the abolition of the oath and others which called for its retention. The
Committee considers this question of the future of the religious oath to be one of the
most fundamental of the Inquiry and thus devotes a lengthy Chapter to the discussion
of the reform options in Chapter 10 of this Report.

Jurisdictional Focus
The focus of this Report is on Victorian legislation and practice. However, the
Committee found it important to examine the relevant legislation in other Australian
jurisdictions and in selected international common law jurisdictions, two of which the
Committee visited in January 2002.5 The analysis of these jurisdictions is contained
in Chapter 5 of this Report. The Committee found the provisions of the
Commonwealth Evidence Act 1995 to be particularly instructive and therefore

5

These jurisdictions were California and England.
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devotes considerable attention to this reform model, which was supported by a
number of witnesses, in Chapter 10.

Non-legislative factors relevant to oaths and affirmations
The starting-point for analysis of oaths and affirmations with reference to the
multicultural community is the provisions of the Evidence Act 1958. As a corollary
of this the Committee’s key recommendation is directed at the reform of the Evidence
Act 19586.
However the terms of reference also direct the Committee to issues which are not
covered in the legislation and, in the view of the Committee, are not appropriate to
address in the form of legislative reform. Two such terms of reference are:
The provision of a sufficient range of appropriate texts and minimum standards in
this regard for all Victorian jurisdictions; and
The provision of cultural awareness training to all court staff and persons before
whom affidavits are sworn and the development of appropriate and sensitive practice
by all such persons.

Thus, several of the Committee’s recommendations in this Report concern nonlegislative reforms such as improvements to the practice and procedures in Victorian
courts and tribunals.

Structure of Report and principal findings
Because the terms of reference require the Committee to consider the system of oaths
and oath taking with reference to the multicultural community the Committee
considers ethnic diversity and the concept of multiculturalism in the next Chapter of
this Report.
Chapter 3 considers the history and purpose of the oath and, in particular, traces the
origins of the oath as a means of vouchsafing the truth. The continued relevance of

6

This is recommendation 19.
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this function of the oath is an important part of the debate as to whether the oath
should be retained.
Chapters 4 analyses the relevant legislation in Victoria and Chapter 5 looks at
interstate and international jurisdictions.
Chapters 6-9 of the Report closely follow the four elements set out in the terms of
reference for this Inquiry. Chapter 6 examines the significance of religious texts and
religious oaths to witnesses, other parties and jury members of particular faiths. The
Committee extended its examination of the importance of religious texts to the
importance of religious oaths more generally. This is because it heard evidence to
suggest that some religions do not favour the practice of swearing an oath on a
religious text but do wish to make an oath which is in accordance with their religion.
The Committee found that for many persons with strongly held religious beliefs it is
very important that they have the opportunity to make an oath in accordance with
their religion.
Chapter 7 is entitled “Range of Texts and Forms of Oath” and relates to the second
element of the terms of reference which requires the Committee to have regard to the
provision of a sufficient range of appropriate texts and minimum standards in this
regard for all Victorian jurisdictions. Due to the conclusion reached in Chapter 6 that
an appropriate form of religious oath is often made without using a religious text, the
Committee also extends its Inquiry to the different forms of oath which are
accommodated. Finally, in this Chapter the Committee considers and makes
recommendations about the related issue of education of witnesses, jurors and others
required to make an oath.
Chapter 8 examines the provision of cultural awareness training to all court staff and
persons before whom affidavits are sworn and the development of appropriate and
sensitive practice by all such persons. As part of the examination of the effectiveness
of training, the Committee looks at how witnesses and others respond to the way in
which the oath or affirmation is administered and, in particular, at instances of
insensitivity, ethnic stereotyping, discrimination, challenges to the oath on the
grounds that it is not binding on the witness’s conscience and similar problems. The
Committee considers options for addressing the problem of unjustified challenges to
the witness’s choice of oath or affirmation. The Chapter goes on to consider and
make recommendations in relation to the cultural awareness training currently offered
to judges and court staff and to persons who can swear affidavits or statutory
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declarations.
The Committee found that the training currently offered is
unsatisfactory in several respects.
In Chapter 9 the Committee looks at the diversity and accessibility of the classes of
persons who can witness affidavits and statutory declarations. This Chapter examines
the information available on the ethnic and religious backgrounds of the various
classes of people and the views about whether the classes of people currently
permitted to witness these documents need to be expanded. The Committee
recommends that the Justices of the Peace Registry should consider the linguistic,
religious and cultural needs of local communities as well as involvement in
community organisations when considering applications for appointment as Justice of
the Peace.
Finally, and most importantly, Chapter 10 canvasses the various models for the
reform of the system of oath taking in Victoria. The Chapter starts with an
examination of the principal arguments for and against the retention of the oath and
then goes on to consider the more specific models for reform supported by witnesses
to this Inquiry. Briefly, these were:
•

the retention of the status quo;

•

the adoption of the relevant provisions in the Commonwealth Evidence Act
1995 which make the oath and the affirmation equal options;

•

the reversal of the current order so that the affirmation is the standard option
and the oath is the lesser option; and

•

the removal of the religious oath entirely and its replacement with a nonreligious affirmation or promise to tell the truth.

After carefully weighing up the options, the Committee supports the adoption of the
relevant provisions in the Commonwealth Evidence Act 1995 for the reasons outlined
in Chapter 10.
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CHAPTER TWO – ETHNIC DIVERSITY AND
MULTICULTURALISM

In this Chapter the Committee explores the meaning of the term “the multicultural
community” used in the terms of reference for this Inquiry. The Committee also
looks briefly at how the principle of multiculturalism can be reflected in our legal
system and explains how principles of multiculturalism have guided the Committee’s
recommendations in this Report. First, however, the Committee looks at the statistics
on ethnic and religious diversity in Victoria.

Statistics on ethnic and religious diversity
The Committee considers it important to recognise that the different cultures
represented in the Victorian community encompass a range of issues including (for
the purposes of this Inquiry) those relating to ethnicity, race, religion and language.
For this reason, the available information on these different facets of culture is
instructive.
The recently released 2001 census figures provide detailed statistical information on
ethnic and religious diversity in Victoria.7 Much of this information is summarised
by the Victorian Multicultural Commission and the Victorian Office of Multicultural
Affairs. The Committee draws on these sources in the following analysis of the
Australian Bureau of Statistics data.
According to the 2001 census data (compiled on 7 August 2001), 23.4% of Victorians
were born overseas.8 The snapshot of the 2001 Census data provided by the Victorian
Multicultural Commission notes that:

7
8

Australian Bureau of Statistics, 2001 Census of Population and Housing.
http://www.multicultural.vic.gov.au/diversity.htm, as at 9 September 2002.
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Of those born overseas in Victoria, (the top 10 groups in particular) 20.1% came from
the UK and Ireland, 8.3% from Italy, 5.3% from Greece and 5.2% from Vietnam,
followed by those born in New Zealand, China, India, Germany, Sri Lanka and
Malaysia.9

21% of Victorians speak a language other than English at home; the top 5 languages
other than English spoken by Victorians are: Italian, Greek, Vietnamese, Cantonese
and Arabic.10 In all, according to the summary of Ethnic Diversity in Victoria by the
Victorian Office of Multicultural Affairs, “Victorians speak over 180 different
languages and dialects and originate from 214 countries.”11
The statistics on the religious backgrounds of Victorians are particularly relevant to
this Inquiry. While the figures confirm that the various Christian faiths are still the
dominant religions in the Victorian community, there has been a considerable
increase in the number of adherents to other religions since the last census (1996) and
in the number of people who did not state or who inadequately described their
religion.12 On the other hand, there was a slight percentage decrease in the number of
people who stated that they had no religion.
The main religions in Victoria are summarised by the Victorian Office of
Multicultural Affairs:
Catholic (28.4%)
Anglican (15.3%)
Uniting Church (6.4%)
Other Christian (6.3%)
Orthodox Christian (4.7%)
Presbyterian & Reformed (3.4%)
Buddhism (2.4%)
Islam (2.0%)

9

Ibid.
http://www.voma.vic.gov.au, “Ethnic Diversity in Victoria,” as at 9 September 2002.
11
Ibid.
12
VOMA, above note 10.
10
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Judaism (0.8%)
Hinduism (0.5%)
Other religions (0.5%)
Not stated or inadequately described (12.0%)
No religion (17.3%)

The largest increases since the last census (1996) were in non-Christian religions,
particularly Buddhism (77.6% increase), Islam (38.3% increase), Hinduism (45.6%
increase) and “other religions” (45.6% increase).13

Use and critique of census figures
A number of witnesses to this Inquiry referred to the census figures (particularly those
relating to religious beliefs) in their submissions,14 with some questioning the validity
of those figures. The most prominent critic of the census figures on religious
observance was the Humanist Society of Victoria. The Society told the Committee
that the census figures inflated the importance of religion in general and of
Christianity in particular by a flawed system of questioning.15 A booklet prepared by
the Council of Australian Humanist Societies Inc which was provided to the
Committee by the Humanist Society noted:
Census Figures are Unreliable
The optional ‘religion’ question in the census gathers data on religious identification.
It does not record levels of commitment, or secular belief diversity. It simply asks
‘What is the person’s religious denomination?’
Directed by this closed question, census respondents tick from a list, or write in the
denomination with which they identify. This leads many people to mark the religion

13

See Table 3 – Religious Backgrounds of all Victorians: VOMA, above note 10.
E.g. Humanist Society of Victoria, submission no. 13; Holmes & Nicholls, submission no. 14; Salt
Shakers, submission no. 29.
15
Ms Ives made this submission to the Committee on behalf of the Humanist Society of Victoria: R.
Ives, Minutes of Evidence, 1 August 2002, pp. 32-33.
14
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of childhood, even though they no longer hold any religious beliefs. These responses
inflate Christian numbers.
The census provides data for government welfare funding. It is misleading as an
account of current belief patterns, as the census devalues the views of secular
Australians. These people are left to mark ‘No religion,’ or not answer this optional
question.16

The booklet goes on to cite statistics or examples of how Australian society is “one of
the most secular in the Western world.”17 Society President, Roslyn Ives, also made
this point to the Committee during the public hearings:
[I]f you look at what is going on in Australia now, regular attendance at churches in
particular is down to 20 per cent or below, so that is only a small segment of the
population; civil marriages and funerals are now increasing […] There is a weak
observance of holy days. We still have holy days but it is not a strong part of our
feeling in the community, so the whole adherence to religion in Australia is
somewhat diminished.18

The Committee also notes that some members of the community may prefer to keep
their religious beliefs private for fear of being discriminated against on the grounds of
those beliefs. In fact, according to the census figures described above, some 12% of
the Victoria population took advantage of the fact that this question is optional by
either not stating their religion or inadequately describing it.
In conclusion, the Committee acknowledges the argument that the census figures are
not the only indicator of religious observance in our community. Even if accepted at
face value, however, the Committee believes that statistics reveal a notable degree of
ethnic and religious diversity in the Victorian community. The principle of
multiculturalism underpins contemporary attempts by policy and law-makers to deal
with that diversity and is therefore discussed in the next section of this Chapter.

The multicultural community, multiculturalism and the current
Inquiry
The terms of reference for this Inquiry require the Committee to have regard to the
law relating to oaths and affirmations in Victoria “with reference to the multicultural

16

Booklet prepared by Council of Australian Humanist Societies Inc.
Ibid.
18
R. Ives, Minutes of Evidence, 1 August 2002, p. 32.
17
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community.” The term multiculturalism is not used and the Committee is aware that
the two terms ‘multicultural’ and ‘multiculturalism’ may have quite distinct
meanings. This distinction has been described by one commentator who points out
that the adjective multicultural:
is frequently used to mean ‘multi-ethnic’ or ‘culturally diverse,’’ whereas the noun
multiculturalism denotes an “active public policy” which generates stronger reactions
than the term “multicultural.”19

There is some divergence in views about what multiculturalism does and should mean
including a number of critiques of the official policy on multiculturalism20 and it is
beyond the scope of this introduction to explore the facets or limitations of the term in
full.
However, the main features of multiculturalism identified in official government
policy documents as well by other authors assist our understanding of the term “a
multicultural society” for the purposes of this reference. Moreover, multicultural
principles inform several of the Committee’s recommendations in this Report. For
this reason, while the terms of reference refer to the “multicultural community” rather
than to multiculturalism, the Committee finds it instructive to examine some of the
key features of multiculturalism, the policy.

Meaning of multiculturalism
Multicultural, adj. of or pertaining to a society which embraces a number of minority
cultures.
Multiculturalism, n. the theory that it is beneficial to a society to maintain more than
one culture within its structure.21

There seems to be general consensus that the term “multiculturalism,” which
originated in Canada,22 came into currency in Australia in the early 1970s in response

19

Neville Roach, ‘Migration and Multiculturalism: towards Inclusiveness,’ Reform, Issue 75 1999,
41-45, p. 43.
20
Geoffrey Brahm Levey refers to “the three official, ‘carefully defined limits’ of Australian
multiculturalism” in his article: ‘The Political Theories of Australian Multiculturalism,’ UNSW Law
Journal Volume 24(3) 2001, 869-881, p. 877. In her article “Power, Politics and the Location of “The
Other” in Multicultural Australia’ (in Multiculturalism and the Law ISBN 0 642 22653 9) Greta Bird
notes that “it was not long […] before the concept and the policies began to be criticised as
conceptually flawed, as incoherent, socially divisive and even racist:” p. 3.
21
The Macquarie Concise Dictionary, 2nd Edition, p. 636.
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to critiques of Australian society around that time which centred on issues of equity,
especially for migrants to the country.23 Before that time Australia, like Canada and
the US, had managed cultural diversity through what one author describes as
“assimilationist policies of ‘Anglo-conformity.’24 The strict policies of assimilation
(which included the infamous “White Australia” immigration policy) eventually gave
way to a policy of integration. Pursuant to this philosophy, it was not expected that
minority cultures be completely subsumed by the dominant culture but nor was
ongoing cultural diversity encouraged. As one Report put it, “everyone [was]
expected to adopt the integrated culture.”25
In 1977 the first formal multicultural policy was unveiled in a report entitled
“Australia as a Multicultural Society” by the Australian Ethnic Affairs Council and in
1981 the then Prime Minister Malcolm Fraser described multiculturalism as follows:
Multiculturalism is about diversity, not division – it is about direction, not isolation.
It is about cultural and ethnic difference, set within a framework of shared
fundamental values which enable them to coexist on a complementary basis.26

As a recent report by the National Multicultural Advisory Council states:
From these beginnings, the adjective ‘multicultural’ has been increasingly used to
describe the cultural and ethnic diversity of contemporary Australia. The noun
‘multiculturalism’ has been used to describe our positive acceptance of the reality and
significance of our cultural diversity and the proactive approach to addressing the
challenges and opportunities arising from it.27

The relevant features of Australian multiculturalism identified in “A New Agenda for
Multicultural Australia” (1999) are the concepts of civic duty, cultural respect and
social equity.28 Civic duty refers to the obligation of people to support the basic
structures and principles of Australian society. Cultural respect demands that, subject
to the law, people have the right to express their own culture and beliefs. Social
equity entitles people in our society to equality of treatment and opportunity “so that

22

In connection with the 1971 Trudeau Government’s official programs of cultural maintenance: see
National Multicultural Advisory Council, Australian multiculturalism for a new century: Towards
Inclusiveness, April 1999, p. 25.
23
Ibid, p. 24.
24
Brahm-Levey, above note 20. In the same volume see also Arthur Glass, ‘Multiculturalism and the
Right to Culture,’ UNSW Law Journal, Vol 24(3) 2001, 862-868.
25
National Multicultural Advisory Council, above note 22, p. 1.
26
Ibid, p. 25.
27
Ibid.
28
Department of Immigration and Multicultural Affairs, A New Agenda for Multicultural Australia,
December 1999, p. 6.
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they are able to contribute to the social, political and economic life of Australia, free
from discrimination, including on the grounds of race, culture, religion, language,
location, gender or place of birth.”29
It is clear that multicultural principles have underpinned successive Victorian
government policies for some years. In addition, a number of government and nongovernment agencies have multicultural affairs as their primary focus.
For instance, according to the home page of the Department of Premier and Cabinet,
the Victorian Office of Multicultural Affairs:
takes a leading role in coordinating the Government’s response to issues arising from
the diversity of the Victorian community. It monitors the effectiveness of
Government policies, programs and services to ensure they meet the needs of a
culturally and linguistically diverse community.30

The Victorian Multicultural Commission’s website refers to Victoria as “one of the
most culturally diverse and harmonious societies in the world”31 and states:
Victoria's future success depends on promoting economic development, encouraging
innovation and building a caring community by addressing social disadvantage and
discrimination. It also relies on building on the skills and talents of its people from
different cultural backgrounds to reach their full potential.
The Victorian Multicultural Commission (VMC) will provide the government with
independent and responsive advice to build upon our achievements. It will also
promote the participation of Victorians regardless of their ethnicity, culture and
religious background in building a successful future for us.32

The mission statement of the Ethnic Communities’ Council of Victoria, the peak nongovernment body representing ethnic communities throughout Victoria, also
expresses a commitment to multiculturalism:
The Council’s vision is to participate and actively contribute in the development of a
society where all Australians enjoy equity of opportunities and realise their potential
and the self esteem that flows from confidence in themselves, their particular cultures
and their place in a multicultural society.33

29

Ibid.
www.dpc.gov.au, Victorian Office of Multicultural Affairs, as at 10 September 2002.
31
http://www.multicultural.vic.gov.au/index.htm, as at 9 September 2002.
32
Ibid.
33
http://www.eccv.org.au, as at 10 September 2002.
30
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In its statement of “Principles for Policy Development in a Culturally Diverse
Victoria” the ECCV outlines its support for an earlier (broadly similar) version of the
National Agenda for a Multicultural Australia. Two of the principles it singles out for
support are:
The right of all Australians to express and share their individual cultural heritage
including their language and religion.
The obligation of all institutions to acknowledge, respect and respond to Australia’s
cultural diversity.34

Religion as an aspect of multiculturalism
The first of these principles makes it clear that the “cultural heritage” of Australians
includes their religion. The Honourable Chief Justice Murray Gleeson referred to the
incorporation of religion into the concept of multiculturalism in his recent article in
the Australian Law Journal entitled “The Relevance of Religion:”
Our community prides itself on being multicultural. Multiculturalism necessarily
involves a multiplicity of values, including religious and moral values.35

Religious belief is an important aspect of multiculturalism, a point which is
particularly relevant to the current Inquiry.

Australian Multicultural Foundation Study
Such is the importance of religion in a multicultural community that the Australian
Multicultural Foundation has been commissioned to conduct consultations with
religious, government and community groups as part of a broader study in religion,
cultural diversity and social cohesion in contemporary Australia.36 As Hass Dellal,
Executive Director of the Foundation, told the Committee:
The aims and objectives of the project are to identify the current and emerging issues
as a basis of policy recommendations to government, and to provide a basis for
informed debate and concrete action in different sectors of the Australian community
regarding Australia’s multi-faith society. […]

34

http://www.ecv.org.au/policy.html, as at 9 September 2002.
The Hon. Chief Justice Murray Gleeson, ‘The Relevance of Religion,’ The Australian Law Journal–
Vol. 75, February 2001, 93-95, p. 93.
36
H. Dellal, Minutes of Evidence, 2 August 2002, p. 98.
35
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Basically the research is to profile the current religious diversity in the Australian
context within a brief historical framework, and map out the extent of inter-faith
dialogue and cooperation; to examine the current contributions [that] religious groups
are currently making and can make to the development of our four civic values –
cultural respect, civic duty, social equity and productive diversity.37

Multiculturalism and the Law
An examination of the way in which our legal system and institutions respond to the
needs of a multicultural society have been the subject of many academic and other
studies. Perhaps the best known and seminal work in this area is the lengthy report
“Multiculturalism and the Law” published in 1992 by the Australian Law Reform
Commission.38 A summary of the Discussion Paper in relation to criminal law
typifies the ALRC’s approach to the issue of respecting diversity in our culturally
diverse society:
The Commission’s approach to criminal law in a multicultural society is that the law
should not obstruct the expression of different cultural values unless it is necessary to
protect the rights and freedoms of individuals and to protect public safety. Everyone
is entitled to equal treatment by the law and equal protection of the law. The
Commission suggests ways that the law can allow for conflicting values, and
practical measures to remove language or cultural barriers which hinder equality
before the law.
Accommodating cultural diversity
The paper accepts that the criminal law should apply the same standards to all
without discrimination. However, people have the right to religious and cultural
freedom and the law should not restrict these rights and freedoms further than is
necessary to protect others from harm or oppression.39

There has been considerable debate (and criticism) about the approach to
multiculturalism in the ALRC Report to which it is not possible to do justice in this

37

Ibid.
Australian Law Reform Commission, Multiculturalism and the Law (ALRC 57), April 1992.
39
Jenny Earle and Pauline Kearney, ‘Multiculturalism: Criminal Law,’ Reform, Winter 1991, no. 62,
84-87, p. 84. It should be noted that this paper recommended that the religious oath be retained but
that the judge should tell witnesses that they have the option of affirming without having to justify
their choice. In addition, the ALRC recommended that the form of words of the oath should be
simplified and that swearing on a religious text should not be required. The ALRC substantially
repeated these proposals in a later Report on Evidence. The relevant recommendations of this Report
and related discussion papers are discussed in later sections of this Report.
38
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introduction.40 Suffice it to say that multicultural values such as respect for and
positive accommodation (and protection) of cultural diversity in all its facets,
including religious diversity, has been a key area of interest for law reform agencies
and academics in the same way as it has formed an important part of Victorian and
Federal government policy for many years.
The Committee has drawn on aspects of the principle and policy of multiculturalism
to inform the recommendations in this Inquiry. In particular, it has attempted to
formulate proposals for law reform which most effectively acknowledge and respect
the cultural diversity in the Victorian community.

40

See, for instance, the comments (and critique) of the ALRC Report in Kathy Laster and Veronica
Taylor, Interpreters and the Legal System, 1994, pp.7-9; Bird, above note 20, and in Simon Bronitt and
Kumaralingam Amirthalinam, ‘Cultural Blindness Criminal Law in Multicultural Australia,’
Alternative Law Journal, Vol. 21, no. 2, April 1996, 58-63.
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CHAPTER THREE – THE
PURPOSE OF THE OATH

HISTORY

AND

Introduction
An American case from 1828 contains one of the clearest early statements of the
necessity of witnesses giving evidence under oath at common law:
A man of the most exalted virtue, though judges and jurors might place the most
entire confidence in his declarations, cannot be heard in a court of justice without
oath. This is a universal rule of the common law, sanctioned by the wisdom of ages,
and obligatory upon every court of justice whose proceedings are according to the
course of the common law.41

In her evidence before the Committee Dr Kathy Laster commented on the origins of
the oath in English legal history. In her view, the historical context of the oath
explains its ongoing ethnocentricity:
My first point is that it is important to remember that the oath derives from the
peculiarities of English legal history. Perhaps that is an odd comment to make
because we are so familiar with it, but that point suggests there is something very
ethnocentric about the oath because of its grounding in English legal history.42

The Committee agrees with Dr Laster that a review of the history of the oath, its
evolution and changing context in the common law and statutes is instructive. The
Committee notes that several other Reports and articles make detailed reference to the
origins of the oath and it refers interested readers to these works for further reading.43

41

Atwood v Welton 7 Conn 66, 72 (1828) as cited in Law Reform Commission Ireland, Report on
Oaths and Affirmations, LRC 34-1990, p. 3.
42
K. Laster, Minutes of Evidence, 1 August 2002, p. 37.
43
The works are referred to in the text and footnotes of this Chapter. In particular the Committee
refers to the detailed history of the oath contained in Helen Silving, Essays on Criminal Procedure,
1964.
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Pre-common law forms of oath
Historical research has revealed that the concept of the oath as a declaration invoking
a higher being predates the development of the common law.44 Historians have traced
the practice of administering an oath in court proceedings to the ancient concept of
judicium dei (divine judgment) shared by the early forms of proof in Anglo-Saxon
law.45 Dr Kathy Laster referred to these early origins of the oath in her evidence
before the Committee:
[…] Certainly before we had formal court processes there was trial by battle, trial by
ordeal and – the one that is probably the most relevant – wager of law. […] All of
those systems largely involved supernatural forces, so that God would be on the side
of the stronger party in battle; ordeal meant that you walked across hot coals and if
you made it truth must be on your side. In civil disputes effectively a person would
swear blind that they did not owe this debt, and they would bring a series of notable
citizens to come and swear that in fact what this defendant says must be the truth
because he is a good bloke, and we all swear we believe him, and so on.46

These forms of oath have been traced to what one Report refers to as:
a pre-religious, indeed, pre-animistic period of history when supernatural beings were
unknown and men were believed to possess magic powers which could be invoked
through an uttered curse. In this form, the oath was a traditional self-curse, which
could be used as security for a promise.47

Later, as divine beings increased in importance, the curse was thought to work
through the medium of the Gods until:
Eventually, the God of monotheistic religions acted as executor of man’s oath. He
was thought to respond to its magic, and it was believed to affect his actions with
determinative power.48

In its early stages of development, then, it was thought that the oath’s appeal to divine
judgment would result in retribution by God or, as one author puts it:

44

Ontario Law Reform Commission, Report on the Law of Evidence, 1976, p. 113.
LRC Ireland, above note 41, p. 5. See also Comment, ‘A Reconsideration of the Sworn Testimony
Requirement: Securing Truth in the Twentieth Century,’ Michigan Law Review, Vol. 75, 1681-1707,
p. 1684-5.
46
K. Laster, Minutes of Evidence, 1 August 2002, p. 32.
47
LRC Ireland, above note 41, p. 5 and see Silving, above note 43, p. 4.
48
LRC Ireland, above note 41, p. 5.
45
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By this “appeal to supernatural sanctions,” one who swore falsely could expect the
swift and certain vengeance of an omnipotent god bound to intervene on the side of
truth.49

A witness who remained unharmed, it was thought, must have spoken the truth.50
Thus, from the earliest days of its history, the oath became a means of vouchsafing
the truthfulness of evidence in Court, a purpose which is arguably still considered to
be the oath’s most important function to this day.
Interestingly, the question as to whether the oath had any foundation in Christianity is
a matter of historical debate. Authors have referred to biblical references to the oath
in the book of Genesis and in early Hebraic laws51 yet Jewish and Christian
authorities have recognised that the Bible does not actually warrant the oath52 and
there are some passages in the New Testament which have been interpreted as
disapproval of the oath. One such passage is in the Gospel according to St. Matthew:
Again, ye have heard that it hath been said by them of old time, Thou shalt not
forswear thyself, but shalt perform unto the Lord thine oaths; 95.33) But I say unto
you, swear not at all; neither by heaven; for it is God’s throne 95.34) Nor by the
earth: for it is his footstool; (5.35.)53

Certain Christian religions which developed in opposition to tradition, such as the
Quakers, referred to such passages as justification for their refusal to swear an oath –
a stance which, according to the Yearly Secretary of the Religious Society of Friends
(Quakers), Beverley Polzin, they maintain to this day.54
A challenge to the notion of the oath as a Christian institution is to be found in the
landmark case of Omychund v Barker55 in which it was first held that “infidels” could
make an oath. Lord Chief Justices Willes referred to the assertion that the oath was a
Christian institution and countered:
But oaths are as old as the creation; look into sacred history and you will find a
variety of instances […] The nature of an oath is not at all altered by Christianity, but
only made more solemn from the sanction of rewards and punishments being more
openly declared. […] The form of oaths varies in countries according to different
laws and constitutions, but the substance is the same in all. […] There is nothing in

49

Comment, Michigan Law Review, above note 45, p.p. 1684-5.
Ibid.
51
Ibid.
52
Law Reform Commission Canada, Report on Evidence, December 1975, p. 6.
53
Cited in ibid.
54
See B. Polzin, Minutes of Evidence, 1 August 2002, p. 13.
55
Omychund v Barker 1 Atk. 45 (Ch 1744); 125 Engl. Rep. 1310 (Ch. 1744), per Lord Chief Justice
Willes, p. 30.
50
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the argument, that as Christianity is the law of England, no other oath is consistent
with it.56

However, as Christianity was the official religion of England, the notion that only
Christians could take the oath took hold. The early development of the common law
and the celebrated case of Omychund v Barker are discussed further in the next
section of this Chapter.
The debate about the Christian origins of the oath aside, testimonial oaths became a
requirement throughout Christendom, following their institutionalisation in Roman
jurisprudence in the fourth century AD, when, according to one Report, “Constantine,
believing that he was following Christian practice, required witnesses’ statements to
be sworn.”57

The early development of the common law
Eventually the conviction that truth was determined by the presence or absence of
immediate divine intervention was supplanted by the notion that the oath had an
effect on the ‘mind and emotions’ of the witness.58 As one early American case put
it:
By laying hold of the conscience of the witness, and appealing to his sense of
accountability, the law best insures the utterance of truth.59

Through this doctrine developed the fundamental and enduring requirement that a
witness must believe in a supreme being to whom he was accountable for false
testimony.60 As a nineteenth century judge observed:
[I]t would indeed seem absurd to administer to [a] witness an oath containing a
solemn appeal for the truth of his testimony, to a being in whose existence he has no
belief.61
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Omychund v Barker, above note 55, p. 30.
LRC Ireland, above note 41, p. 5.
58
Ibid, pp 6-7.
59
Clinton v State, 22 Ohio St 27, 33 (1877) cited in LRC Ireland, above note 41, p. 7.
60
LRC Ireland, above note 41, p. 7.
61
Thurston v Whiteny, 56 Mss. (2 Cush.) 104, 110 (1848), cited in Comment, Michigan Law Review,
above note 45, p. 1686.
57
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In practice, belief in a supreme being was interpreted narrowly at common law with
the result that initially only Christians and, by most accounts, Jews62 were thought to
have the requisite belief necessary to take the oath.63 The notion that only Christians
could be properly sworn has been attributed to Coke who defined the oath in
exclusively Christian terms as “an affirmation or deniall (sic) by any Christian …
calling Almighty God to witnesse (sic), that his testimony is true.”64 Thus, atheists,
agnostics and followers of religions outside the Judeo-Christian tradition were
considered incompetent to testify.65
This position changed with the landmark case of Omychund v Barker66 which
extended the scope of competency for the purposes of oath taking to religions other
than Christianity and Judaism.67
That case involved the written evidence of several “Gentoos” who were sworn
according to the ceremonies of their own religion.”68 The defendant in the case
objected to the subsequent introduction of the depositions into evidence on the
grounds that their lack of understanding of the oath’s sanctions rendered their
evidence inadmissible.69
The judgment rejected the previous doctrine that all non-Christians were
automatically incompetent to take an oath and thus give evidence before a court,
dismissing Coke’s earlier pronouncements as “impolitic.”70 The key question,
according to the Court in Omychund was whether the witness believed in a supreme
being who would “punish them if they swore falsely.”71
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See, for instance, discussion in Omychund v Barker, above note 55, per Lord Chief Justice Willes, p.
30.
63
Comment, Michigan Law Review, above note 45, p. 1686.
64
Ibid. The Comment also refers to further statements by Coke.
65
Weinberg, Mark, ‘The Law of Testimonial Oaths and Affirmations,’ Monash University Law Review
[Vol. 3, November 1976], p. 27.
66
Omychund v Barker, above note 55.
67
Numerous articles and books refer to the Omychund case. See for instance Radevsky, Tony, ‘Is the
Oath Out of Date?’ New Law Journal, April 17, 1980, 397-399; Weinberg, above note 55, p. 27;
Comment, Michigan Law Review, above note 45, p. 1687.
68
Comment, Michigan Law Review, above note 45, p. 1686.
69
Ibid, p. 1687.
70
Ibid, p. 1686. Lord Willes is also critical of Coke’s interpretation that Jews were also unable to take
an oath, stating that “this notion though advanced by so great a man, is contrary to religion, common
sense, and common humanity.” After invoking the authority of “Our Saviour” and St Peter he
emphasised his critique by adding: “Lord Coke is a very great lawyer, but our Saviour and St. Peter are
in this respect much better authorities, than a person possessed with such narrow notions:” p. 30.
71
Omychund v Barker, above note 55, as quoted in Comment, Michigan Law Review, above note 45, p.
1687.
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Herein lies what has been described as the crucial limitation72 of the Omychund
decision. While the judgment became authority for allowing followers of religions
other than Christianity and Judaism to give evidence under oath,73 (and in fact can be
seen as the genesis of a colourful variety of sometimes inappropriate oaths which are
reviewed in Chapter 7 of this Report), it did not extend the same right to nonbelievers or conscientious objectors to the oath. Thus, atheists, agnostics and
religious persons who objected to taking the oath (such as the Quakers) remained
excluded from giving evidence.
After rehearsing the arguments as to why the oath should not be confined to
Christians and Jews, Lord Chief Justice Willes summarised the new legal position
thus:
Though I have shewn [sic] that an Infidel in general cannot be excluded from being a
witness, and though I am of opinion that infidels who believe a God, and future
rewards and punishments, in the other world, may be witnesses; yet I am as clearly of
the opinion, that if they do not believe in a God, or future rewards and punishments,
they ought not to be admitted as witnesses.74

Introduction and evolution of the affirmation
Even earlier than the Omychund decision, and for some time afterwards, concessions
began to be made to those who objected to taking the oath on the grounds of religious
scruples.75 One such group referred to earlier in this section were the Quakers.
Yearly Meeting Secretary of the Religious Society of Friends (Quakers), Beverley
Polzin, told the Committee that Quakers have been refusing to take the oath for
centuries, an objection which eventually led to legislative reform in England:
Regarding oaths: in 1693 the Quakers were refusing to take the oath – at that time the
oath of allegiance in England – and they were suffering for it. Friends underwent
much hardship before provision was made by statute allowing them to affirm. In fact,
it was because of Quakers’ efforts in this regard that the law in England was
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Comment, Michigan Law Review, above note 45, p. 1687.
See for instance The King v Taylor 170 Eng. Rep. 62 (K.B. 1790) where, according to the Comment
in the Michigan Law Review, above note 45, “the court interpreted Omichund (sic) to mean that the
proper inquiry of a witness was whether he believed in God and in future rewards or punishments, not
whether he believed in “Jesus Christ” or the “Holy Gospels:” p. 1687. The Comment also refers to
The King v Morgan 168 Eng. Rep. 129 (Old Bailey 1765) which allowed a “Mohametan” to be sworn
by placing his right hand on the Qur’an and slowly bringing his forehead down to touch the book: p.
1688.
74
Omychund v Barker, above note 55, p. 31.
75
LRC Ireland, above note 41, p. 115.
73
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eventually changed and the right of affirmations for everyone was acknowledged. It
became then what we call our testimonies to truth and integrity.76

The key statutory reform alluded to by Ms Polzin was the Quakers and Moravians
Act 1833 which consolidated previous statutory development on this point.77 The Act
provided:
Every person of the persuasion of the people called Quakers, and every Moravian, be
permitted to make his or her solemn affirmation or declaration, instead of taking an
oath.78

In passing, we note that section 18 of the Oaths Act 1867 (Qld) still specifically
permits “Quakers and Moravians” to make a solemn affirmation or declaration
instead of an oath. The Queensland legislation, as well as the relevant statutory
provisions in other Australian jurisdictions, is reviewed in Chapter 5.
Later, the Common Law Procedure Act 1854 extended this privilege to anyone who
declared that the taking of an oath was contrary to his or her religious belief.79
Following further amendments, in 1888 a provision was inserted into the Act which
allowed non-believers (rather than just religious objectors to the oath) to take an
affirmation. The relevant section provided:
Every person upon objecting to being sworn, and stating, as the ground of such
objection, either that he has no religious belief, or that the taking of an oath is
contrary to his religious belief, shall be permitted to make his solemn affirmation
instead of taking an oath in all places and for all purposes where an oath is or shall be
required by law, which affirmation shall be of the same force and effect as if he had
taken the oath.80

Until amendments to the Act reviewed in the next Chapter of this Report, section 102
of the Evidence Act 1958 (Vic) was almost identical to this provision.
A further amendment in 1909 gave legislative effect to the implicit allowance of
“alternative” oaths in the Omychund decision, namely that “in the case of a person
who is neither a Christian nor a Jew, the oath shall be administered in any manner
which is now lawful.”81 This provision is echoed in the current section 100(4) of the
Victorian Evidence Act 1958 which provides that “any oath may be administered in

76

B. Polzin, Minutes of Evidence, 1 August 2002, p. 13.
LRC Ireland, above note 41, p. 115.
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The Quakers and Moravians Act 1833, as cited in LRC Ireland, above note 41, p. 115.
79
LRC Ireland, above note 41, p. 115.
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Oaths Act, 1888, 51 &52 Vict., c. 46, s. 1, as cited in LRC Ireland, above note 41, pp. 115-116.
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Oaths Act, 1909, 9 Edw. 7, c. 39, s. 2, as cited in LRC Ireland, above note 41, p. 116.
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any manner which is now lawful.” This Act also made provision for the manner and
form of the oath which is again identical to the beginning of the current section
100(1) of the Evidence Act 1958 (Vic).82
It is thus clear that the current law in relation to oaths and affirmations in Victoria is
steeped in the traditions and culture of English common law. It is perhaps little
wonder then that witnesses from different legal, cultural and religious traditions have
particular difficulties in understanding the meaning and purpose of the oath. As Dr
Kathy Laster has written of the oath:
The effectiveness of the oath is contingent upon shared cultural assumptions.
Witnesses need to understand and identify with the forum and its ritualistic practices.
It is not surprising, therefore, that people from other cultural traditions have great
difficulty with this aspect of courtroom proceedings.83

In the next section of this Chapter, the Committee briefly considers the evolution of
the oath in relation to a group traditionally disadvantaged at common law and for
many of whom the ritual and content of the oath remain incomprehensible:
indigenous Australians.84

Aboriginals and the Oath
In his article “Silence in the Court!: Aborigines and the Oath,” Russell Goldflam
comments:
Of particular concern to nineteenth century courts was the problem of how to obtain
evidence under oath from godless people who were considered to be quite beyond the
prevailing cultural and religious pale.85

As the above passage from Goldflam’s article indicates, just as early English law
excluded non-Christians from giving evidence in court proceedings due to their
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The section begins: “any oath may be administered and taken in the form and manner following …”
– see section 100(1) Evidence Act 1958, summarised in the next Chapter, for the rest of the wording.
83
Kathy Laster, Law as Culture, 2nd edition, 2001, p. 314.
84
Ibid, p. 314. Dr Laster makes the comment that, despite changes in attitude, the oath “remains
incomprehensible to many Aboriginal people:” Laster refers here to an extract from Ken Liberman’s
article ‘Problems of Communication in Western Desert Courtrooms,’ Legal Service Bulletin Vol 3 No.
3, June 1978, 94-96, which is referred to in more detail in Chapter 7 of this Report.
85
Goldflam, Russell, ‘Silence in the Court! Problems and Prospects in Aboriginal Legal Interpreting,’
in Eades, Diana (ed), Language in Evidence – Issues Confronting Aboriginal and Multicultural
Australia, 1995, 28-54, p. 47.
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inability to make an oath on the Bible, so too did nineteenth century Australia exclude
or restrict indigenous Australians from being called as witnesses.86
Legal historian, Professor Alex Castles, traces the history of the admissibility of
Aboriginal testimony in Australian Courts in his influential work “An Australian
Legal History.”87 He refers to two main ways in which the testimony of Aboriginal
witnesses was affected. First there was the difficulty of communication when
Aboriginal witnesses had no or very little knowledge of English, a situation which
was exacerbated when no reliable interpreters were available.88 Secondly, and more
relevantly to this Inquiry, difficulties arose when, as Justice Burton put it in 1839 “a
proposed witness had been found ignorant of a Supreme Being and a future State.”89
As we have seen, under the then prevailing law in England, sworn testimony could
not be received by “infidels.”90
The exclusion of indigenous evidence could seriously bias trials involving
Aborigines. Professor Castles points out that, until late in the nineteenth century, no
accused persons were permitted to give evidence on oath. This meant that the
prejudice to indigenous witnesses was not as great as it would be if a similar
exclusion applied today.91 Nevertheless, as Professor Castles observes:
Problems on the reception of Aboriginal evidence could deeply affect the rights of
Aborigines in other ways, marking them off from Europeans who appeared before the
courts. Defence witnesses who were Aborigines might not be able to give admissible
evidence. Similarly, and potently, when Europeans were accused of offences, the
testimony of Aborigines might not be admitted. The situation could become even
more confounded in cases where only Aborigines were involved.92

During the nineteenth century various efforts were made to allow the admission of
testimony by Aboriginal witnesses.93 Testimony by Aboriginals under affirmation
was admitted at various times in different colonies, but often with ongoing restrictions
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Marion Maddox, For God and Country: Religious Dynamics in Australian Federal Politics, 2001, p.
116.
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Alex C. Castles, An Australian Legal History, 1982.
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Ibid, p. 532.
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Ibid. Castles cites Burton to Laborchere, 17th Aug., 1839, H.R.A., Ser. 1, vol. 20, p. 304. This
passage is also referred to by Maddox, above note 86, p. 116.
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Castles, above note 87, p. 533 and see above discussion.
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Ibid, p. 532.
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Ibid.
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However, some of these attempts had serious limitations – see discussion in Castles, above note 87,
p. 533. See also Chapter 10 of Queensland Law Reform Commission, The Oaths Act, Report no. 38, 31
March 1989 for a good summary of the history of admitting the testimony of indigenous peoples of
British colonies and in relation to the development of the affirmation more generally.
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such as the requirement that Aboriginal evidence required corroboration by European
witnesses.94
In Chapter 7 of this Report, the Committee reviews some of the literature on
Aboriginal oath taking, including attempts to translate the oath into Aboriginal
English and the administration of the oath to indigenous witnesses who clearly have
no understanding of the language or ritual of the oath.

94

Maddox, above note 86, p. 151.
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CHAPTER FOUR – THE CURRENT LAW IN
VICTORIA

Oaths / affirmations in court
Standard form of oath
The main source of law in Victoria for the system of oaths and oath taking and the
making of affidavits and statutory declarations is the Evidence Act 1958 (Vic).
Section 100(1) sets out the primary or standard way of making an oath which is as
follows:
The person taking the oath shall hold the Bible or the New Testament or the Old
Testament in his uplifted hand shall repeat after the officer administering the oath or
otherwise say the words “I swear by Almighty God that…” followed (with any
necessary modifications) by the words of the oath prescribed or allowed by law
without any further words of adjuration imprecation or calling to witness.

Section 100(2) sets out a similar form of oath which can be administered to two or
more people at the same time.
That the oath set out in sections 100(1) and (2) is the main form of oath is made clear
by section 100(5) which provides that this form of oath is to be administered to the
witness “without question:”
(a)

unless the person or any of the persons about to be sworn voluntarily objects
so to take the oath or is physically incapable of so taking the oath; or

(b)

unless the officer or in the case of judicial proceedings unless the court or
person acting judicially, has reason to think or does think that the form of
oath prescribed by sub-section (1) or sub-section (2) would not be binding on
the conscience of the person about to be sworn.

In contrast to other States, the Evidence Act 1958 does not set out the precise wording
of the oath, a fact which the following passage extracted from the Guidelines for
35
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Oaths, Affidavits and Declarations produced by the Legal Policy and Court Services
Units of the Department of Justice acknowledges:
Requests are frequently made to officers of the Department of Justice as to the precise
form of administering an oath or affirmation. The Evidence Act provides some clue
to this, but the actual wording which should be used depends on the circumstances of
a particular instance.
Section 100 of the Evidence Act prescribes the words which may be used in
administering an oath (including taking an affidavit). Criticisms are made that the
Act fails to give sufficient direction to the person administering an oath as to the form
of words to be used. Because of the variable nature of the circumstances in which an
oath may be administered, it is up to those empowered to administer an oath to use
their discretion and to determine the appropriate form of words for use on a particular
occasion. Subsequent parts of this article suggest a suitable form of words; these
should not be taken as a strict rule, they are simply an indication of the form in which
an oath could suitably be taken.95

In practice, it seems the Courts have settled on the following as the standard form of
oath (with minor variations) for witnesses in court cases:
I swear by Almighty God that the evidence I shall give to the Court in this case
(application) shall be the truth, the whole truth, and nothing but the truth.96

The suggested procedure in the Department of Justice’s “Guidelines for Oaths,
Affidavits and Declarations” for the swearing of an oath after signing an affidavit is
as follows:
With the Bible or New Testament held in his or her hand the deponent should say or
repeat words to the following effect:
“I swear by Almighty God that this is my name and handwriting and that the contents
of this my affidavit are true and correct in every particular:” and (if there are
exhibits):
“and these are the exhibits referred to therein.”

The Guidelines also set out instructions to be followed for other forms of oath
including swearing through an interpreter, oaths for hearing or sight impaired persons,
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Law Institute Legal Directory 2002 plus Law Institute Diary 2002, ‘Guidelines for Oaths, Affidavits
and Declarations’ supplied by the Legal Policy and Court Services Unit, Department of Justice, pp
254-256.
96
This form of oath appears in the manuals of the Magistrates’ Court of Victoria.
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persons with a physical disability or a reading/ writing difficulty and infant
deponents, to name a few.97
Court Manuals also generally set out the standard way of swearing in an interpreter,
although this is not specifically referred to in the Evidence Act 1958.98

Accommodation of other forms of oath
Despite the statutory priority accorded to the oath on the Bible, the Evidence Act 1958
also allows the oath to be administered in a manner appropriate to the religious beliefs
of the person swearing it. The source of law for such alternative forms of oath
appears to be section 100(4) of the Evidence Act 1958 which provides that:
Any oath may be administered in any manner which is now lawful.99

The different forms the oath can take in such cases is not defined in the Act but may
be contained in procedural guidelines for tipstaff, associates and others who are
authorised to administer oaths and affirmations.100 In later sections of this Report, the
Committee considers alternative religious oaths which are accommodated by Courts
and Tribunals. For instance, in one relatively common oath, the witness holds the
Qur’an, the holy text of Muslims, rather than the Bible.101
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Law Institute Legal Directory, above note 95, p. 254-55.
The form of oath in general use in the Supreme Court is: “I swear by Almighty God that I will well
and truly interpret the evidence about to be given and all other matters and things that may be required
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such ceremonies as the person may declare to be binding upon him” in Heydon JD, Cross on Evidence,
Sixth Australian Edition, 2000, p. 349. The wording of this subsection is also referred to as enabling
“regard to be had for the susceptibilities of persons of different religions and origins,” by Sir Kevin
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See also Information Paper, p. 1.
101
The practice of swearing an oath on the Qur’an was criticised by the Islamic Council of Victoria.
See discussion in Chapter 6.
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The Affirmation
Original Act
The rules as to when a person is allowed to make an affirmation instead of an oath
have changed since the original Evidence Act 1958. Section 102 of the original
Evidence Act 1958 provided not only that a person had to object to being sworn but
also that he or she had to state certain specified grounds for this objection:
Every person upon objecting to being sworn, and stating as the ground of such
objection either that he has no religious belief or that the taking of an oath is contrary
to his religious belief, shall be permitted to make his solemn affirmation instead of
taking an oath in all places and for all purposes where an oath is required by law,
which affirmation shall be of the same force and effect as if he had taken the oath.

This original section was criticised by a number of commentators including the
Victorian Chief Justice’s Law Reform Committee102 and legal commentator, Mark
Weinberg.103
The Victorian Chief Justice’s Law Reform Committee pointed out that case law had
revealed two gaps in the wording of section 102, namely that:
•

it did not allow an affirmation to be made where a witness had a religious
belief and an oath was not contrary to that belief, but it was not reasonably
practicable to accommodate the particular form of oath required (due to, for
example, the unavailability of the particular religious text.)104

•

where a person does not object to taking the oath but does not indicate what
form of oath would be binding on his or her conscience.105

The sub-committee responsible for the Report recommended that:
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Victoria Chief Justice’s Law Reform Committee, Report on Oaths and Affirmations, 1981.
Weinberg, above note 55.
104
Victoria Chief Justice’s Law Reform Committee, above note 102, p. 3. The Committee noted that
this situation had arisen and been considered in the English case of R v Pritam Singh [1958] 1 All E.R.
199. That case involved a Sikh defendant. The Granth (the sacred text of Sikhs) would have been
binding on his conscience but no copy was available. As the Committee noted: “it was thus
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A solemn affirmation should be available to a witness or deponent as of right. This
should involve the potential witness or deponent in doing no more than objecting to
being sworn, that is to say, stating that he wishes not be sworn, without being
subjected to any interrogation as to any reason for that objection.106

It noted that the United Kingdom had recently enacted an amendment along these
lines and suggested that the Victorian Parliament also do so. The sub-committee
recommendation for an amended section 102 is essentially identical to the current
section 102.
Weinberg also considered the operation of the former section 102. Like the subcommittee, Weinberg expressed the view that the then current wording of section 102
did not allow the affirmation to be taken in situations where, although a religious oath
may not be contrary to the person’s religious beliefs, it was impracticable to
administer an appropriate oath. Thus he concluded that no witness had an absolute
right to make an affirmation instead of an oath. Rather, the witness must have either
no religious belief or a religious belief which precludes oath taking.107
Weinberg examined a number of reform options, including the introduction of a legal
provision which did not require witnesses to name the reason for their objection and
which allowed an affirmation to be administered if it was not reasonably practicable
to administer an oath which was appropriate to their religious beliefs. However, he
outlined a number of criticisms of this approach. Given that this is the amendment
which was eventually enacted in Victoria, Weinberg’s criticisms may still be apposite
today:
However, such an approach still fails to enable a witness to make an affirmation if he
claims to have a religious belief, claims that he could be bound by an oath
administered in a proper form, but cannot say what kind of oath that might be.
Furthermore, while his religion may not render oaths unlawful (in the religious
sense), the very concept of an oath may be totally alien to the religion itself. Such
persons, it is suggested, would not be permitted to make an affirmation in England
even after the 1961 Oaths Act (UK), or in Victoria. They are often subjected to the
indignity of having to take an “oath” in a form which is meaningless to them (such as
holding a glass of “Ganges” water taken from the Yarra). Given that they do not
regard such an oath as binding on their conscience it is suggested that they are in fact
not competent to take an oath, as well as being incompetent to affirm.108

Criticisms of the current provisions and models for reform are considered in the final
Chapter of this Report.
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Ibid, p. 6.
Weinberg, above note 65, p. 33.
108
Ibid.
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Current affirmation provisions
Section 102 was eventually amended by the Evidence (Amendment) Act 1984 in the
terms recommended by the Chief Justice’s Law Reform Committee some three years
previously. It allows an affirmation to be made instead of the oath in the following
situations:
Where –
(a)

a person objects to being sworn; or

(b)

it is not in the circumstances reasonably practicable without inconvenience or
delay to administer an oath to a person in the manner appropriate to the
religious beliefs of the person.

In these circumstances, a person is permitted to make a solemn affirmation:
in all places and for all purposes where an oath is required by law, and that
affirmation shall be of the same force and effect as if the person had taken the oath.109

Second reading speech
The second reading speech by the then Premier Mr Cain confirms that the amendment
was introduced principally to deal with the situation where a person’s religious beliefs
“render it difficult to administer an oath.” As Mr Cain put it:
At present, section 102 of the Act permits no such alternative, so that substantial
delays may be caused in the courts whilst the appropriate religious tract is located so
that an oath may be administered. The amended section will provide for an
affirmation made in such circumstances to have the same weight as an oath made in
accordance with the deponent’s religious belief.110

In the subsequent debate Member for Berwick, Mr Maclellan, noted that, while the
Opposition supported the amendment, it was important that people be able to swear
an oath in accordance with their own religion. As he told the Parliament:
We need to go as far as possible, recognizing that we live in a diverse society and that
some people within the community have different religious beliefs from the majority

109
110
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faith and, so far as possible, we ought to make available the suitable texts for people
to take oaths according to their religious beliefs.111

He commented further that, unavailability of religious texts is upsetting for the people
concerned who expected to be able to give evidence on oath:
It is a mistake to have available only the Bible and to forget those groups within the
community who can have significant religious beliefs that can be accommodated
without too much trouble.112

Mr Maclellan went on to urge the government to take measures to ensure that there
was a wider distribution of appropriate texts.113

Wording of the Affirmation
The affirmation contains no reference to the Bible or any other religious text. Instead
of stating, “I swear by Almighty God” the person starts with the words:
“I, A.B., do solemnly, sincerely and truly declare and affirm.”

As with the oath, the precise wording of the affirmation is not set out in the Evidence
Act. Section 103(1) merely provides that, after the words cited above, the affirmation
should:
proceed with the words of the oath prescribed or allowed by law, omitting any words
of adjuration imprecation or calling to witness.

Again, a usual form of affirmation appears to have developed in the court system
which is as follows:
I (name of the witness) do solemnly, sincerely and truly declare, and affirm that the
evidence I shall give in this case shall be the truth, the whole truth and nothing but the
truth.114

Section 103(2) provides that every oral affirmation in writing shall commence:
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Victoria, Parliamentary Debates, Legislative Assembly, 3 May 1984, 4446-7 (R. Maclellan,
Member for Berwick).
112
Ibid.
113
Ibid, p. 4447.
114
See manuals of Magistrates’ Court of Victoria and Supreme Court of Victoria.
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I, (name of witness) of (address of witness) do solemnly and sincerely affirm,” and
the form in lieu of jurat shall be “Affirmed at (place), this () day of 19 , before me:

The Guidelines for Oaths, Affirmations and Declarations contain the following form
of words:
I [deponent’s full name] do solemnly, sincerely, and truly declare and affirm that this
is my name and handwriting and that the contents of this my affidavit are true and
correct in every particular.115

Other provisions
Section 101 preserves the right of witnesses to take the “Scottish” form of oath which
provides:
If any person to whom an oath is administered desires to swear with uplifted hand, in
the form and manner in which an oath is usually administered in Scotland, he shall be
permitted so to do, and the oath shall be administered to him in such form and
manner without further question.

Importantly, section 104 provides that the validity of the oath is not affected by the
absence of religious belief:
When an oath has been duly administered and taken, the fact that the person to whom
the same was administered had at the time of taking such oath no religious belief
shall not for any purpose affect the validity of such oath.

Summary of current legal position in Victoria
It is thus clear that the current legal position in Victoria is that the oath on the Bible
should be offered to witnesses unless they voluntarily object to it, are physically
incapable of taking it or if the court or judicial officer has reason to think that the
standard oath would not be binding on the witness’s conscience. As a corollary of
this, if the wording of the Evidence Act 1958 is followed strictly, a court officer can
only offer a person the affirmation if the person objects to being sworn or if it is not
“reasonably practicable without inconvenience or delay” to administer a form of oath
which is appropriate to the person’s religion. This means that, in contrast with other
jurisdictions, most notably the Commonwealth, the oath and affirmation are not on an

115
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equal footing under the current legislation. Rather the oath is given statutory priority
and the affirmation can be seen as a subordinate option.116 The priority accorded to
the oath on the Bible was the focus of many submissions to this Inquiry which are
discussed in the remaining Chapters of this Report.

Juror’s Oath
Interestingly, the juror’s oath is not set out in the Evidence Act 1958 but rather in the
Juries Act 2000. Section 42 provides that:
On being empanelled, jurors must be sworn in open court in the form of Schedule 3
applicable to the case.

Schedule 3 sets out two forms of oath – one for criminal trials and one for civil trials.
They are as follows:
Criminal Trial
You and each of you swear by Almighty God that you will faithfully and impartially
try the issues between the Crown and [name of accused] in relation to all charges
brought against [name of accused] in this trial and give a true verdict according to the
evidence.
Civil Trial
You and each of you swear by Almighty God that you will faithfully and impartially
try the issues and assess the damages in the cause brought before you for trial or
inquiry and give a true verdict according to the evidence.

In contrast to the Evidence Act 1958 the Juries Act 2000 makes no provision for a
non-religious affirmation.117

116

This is the case despite reforms to the Evidence Act 1958 in 1984 referred to above. Previously,
persons could only be affirmed if they objected and stated as the reason that either they had no
religious beliefs or that the taking of the oath is contrary to their religious beliefs. As we have seen,
the current version of the Evidence Act 1958 allows the affirmation to be taken where the witness
simply “objects” and does not specify that reasons for the objection must be given. For a discussion of
the Evidence Act 1958 before the amendment see Weinberg, above note 65.
117
However, the Supreme Court of Victoria told the Committee that witnesses are given a choice
despite the wording of the Juries Act –see evidence in Chapter 7.
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Affidavits / statutory declarations
Pursuant to the terms of reference for this Inquiry the Committee is required to
examine whether the classes of people currently permitted to witness affidavits and
statutory declarations are sufficiently accessible to, and reflective of, the diversity of
the Victorian community. For this reason, it is instructive to set out the classes of
people who are currently permitted to witness affidavits and statutory declarations.

Meaning of affidavits and statutory declarations
As the Committee noted in the Information Paper for this Inquiry, affidavits are
documents which contain the written evidence of a person which will be relied upon
in court proceedings. Such persons (known in this context as “deponents”) must
swear or affirm their affidavit in a broadly similar way to taking an oath or
affirmation before giving oral testimony. Butterworths Concise Australian Legal
Dictionary defines “affidavit” thus:
He or she has sworn; he or she has made an oath. A written statement, made by a
person who has sworn or affirmed before a person authorised to administer the oath
that the contents of the statement are true, which may be used to support certain legal
applications or as a substitute for oral testimony in court proceedings […]118

A statutory declaration is a declaration made in writing which can be used in a variety
of instances.119 In contrast to affidavits, statutory declarations are not sworn or
affirmed but rather the witness makes a solemn declaration that the statements made
in the statutory declaration are true.120 The Guidelines for Oaths, Affidavits and
Declarations supplied by Legal Policy and Court Services, Department of Justice and
reproduced in the Law Institute Legal Directory 2002 state that “the Bible is never
used in the making of an affirmation or a statutory declaration.”121

118

Butterworths Concise Australian Legal Dictionary, above note 1, p. 16.
The Law Handbook 2002 by the Fitzroy Legal Service Inc refers to a statutory declaration as “a
written statement of facts which the person making it signs and solemnly declares to be true before a
person authorised to take declarations:” p. 813.
120
The Butterworths definition of statutory declaration is ‘a declaration made in writing for the
purpose of allowing a person to ‘swear’ as to something, otherwise than through the taking of an oath
or the making of an affidavit […] The declaration must be made in the required form as prescribed by
legislation […] A person who willfully makes a false statement in a statutory declaration is guilty of an
offence […]’: Butterworths, above note 118, p. 411.
121
Law Institute Legal Directory, above note 95, p. 225.
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Classes of persons permitted to witness affidavits and statutory
declarations
Prior to 1989 the classes of persons authorised to witness affidavits and statutory
declarations was more restricted than is currently the case. In that year, the categories
were expanded by amendments to the Evidence Act 1958 (Vic) pursuant to section
144 of the Magistrates’ Court Act 1989 (Vic).122 Prior to the amendments Victoria
had an office of Commissioner for taking Affidavits – an office which still exists in
some States of Australia.
The second reading speech of the then Attorney-General, the Honourable A.
McCutcheon reveals the reasoning behind the amendments. In particular, the
Attorney-General commented on the reason why the list of persons authorised to
attest affidavits is more restricted than the list of those who can witness statutory
declarations:
While clause 144 of the Magistrates’ Court Bill abolishes the office of commissioner
for taking affidavits, it makes provision to preserve and widen the categories of
persons who will be authorised to witness statutory declarations and attest affidavits.
Honourable members will note that the list of persons to be authorised to attest
affidavits is more restricted than that to witness statutory declarations. This is
because affidavits most commonly are used in court-related proceedings. The
government believes that these documents should be dealt with by a more
experienced and restricted group. Statutory declarations on the other hand are used
for numerous purposes. The expanded list of persons authorised to witness them will
ensure that members of the community will have ready access to an authorised
person. The abolition of the office of the commissioner for taking affidavits removes
the need to maintain a register of commissioners and renewal of their registration,
which will achieve an estimated cost saving of $60,000 per annum.123
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See generally Scrutiny of Acts and Regulations Committee Victoria, Review of the Evidence
Act 1958 (Vic) and Review of the Role and Appointment of Public Notaries, October 1996, p. 118.
That Report also notes the expansion in classes and quotes from the second reading speech of the then
Attorney-General.
123
Victoria, Parliamentary Debates, Legislative Assembly, 23 March 1989, 489 (A McCutcheon MP,
Attorney-General).
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Classes of Persons who can witness statutory declarations
The list of persons who may witness statutory declarations is set out in section 107A
of the Evidence Act 1958:
(1)

46

Any of the following persons may witness the signing of a statutory
declaration –
(a)

a justice of the peace or a bail justice;

(b)

a public notary;

(c)

a barrister and solicitor of the Supreme Court;

(d)

a clerk to a barrister and solicitor of the Supreme Court;

(e)

the prothonotary or a deputy prothonotary of the Supreme Court, the
registrar or a deputy registrar of the County Court, the principal
registrar of the Magistrates’ Court or a registrar or deputy registrar of
the Magistrates’ Court;

(f)

the registrar of probates or an assistant registrar of probates;

(g)

the associate to a judge of the Supreme Court or of the County Court;

(h)

the secretary of a master of the Supreme Court or of the County
Court;

(i)

a person registered as a patent attorney under Part XV of the Patents
Act 1952 of the Commonwealth;

(j)

a member of the police force;

(k)

the sheriff or a deputy sheriff;

(l)

a member or a former member of either House of the Parliament of
Victoria;

(m)

a member or former member of either House of the Parliament of the
Commonwealth;

(n)

a councillor of a municipality;

(o)

a senior officer of a Council as defined in the Local Government Act
1989;
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(p)

a registered medical practitioner within the meaning of the Medical
Practice Act 1994;

(q)

a registered dentist within the meaning of the Dental Practice Act
1999;

(r)

a veterinary practitioner;

(s)

a pharmacist;

(t)

a principal in the teaching service;

(u)

the manager of an authorised deposit-taking institution;

(v)

a member of the Institute of Chartered Accountants in Australia or
the Australian Society of Accountants or the National Institute of
Accountants;

(w)

the secretary of a building society;

(x)

a minister of religion authorised to celebrate marriages;

(y)

a person employed under Part 3 of the Public Sector Management
and Employment Act 1998 with a classification that is prescribed as
a classification to which this section applies or who holds office in a
statutory authority with such a classification.

(z)

a fellow of the Institute of Legal Executives (Victoria).

[…]
(3) If the signing of a statutory declaration purports to have been witnessed by a
person referred to in sub-section (1), all persons to whom that declaration comes
must take official notice of that declaration and of the qualifications of the person
referred to in that sub-section to witness that signing.

Classes of Persons who can witness affidavits
Section 123C of the Evidence Act 1958 (Vic) sets out the categories of persons
currently authorised to witness affidavits. As indicated in the second reading speech
referred to above, the classes are generally more limited although they do include the
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additional classes of judges, judges’ associates, masters and masters’ associates.124
As with statutory declarations, affidavits can be witnessed by Justices of the Peace
and bail justices, various defined court officers, current or former members of
Parliament, public notaries, certain police officers and council officers. However,
most of the various professional groups whose members are authorised to witness
statutory declarations (including doctors, vets, pharmacists, school principals, bank
managers, ministers of religion etc) are not allowed to witness affidavits. In addition
to these categories, the Act allows affidavits of prisoners to be sworn before the
prison “keeper” or “gaoler.”
Only lawyers holding a current practising certificate pursuant to the Legal Practice
Act 1996 may witness affidavits. It will be recalled that barristers and solicitors of the
Supreme Court are authorised to witness statutory declarations – this category
includes all those who have been admitted to legal practice whether or not they hold a
current practising certificate. Similarly the class of police officers who can witness
affidavits is more restricted than those who can witness statutory declarations.
Section 123C of the Evidence Act 1958 provides as follows:
(1)

124
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Affidavits for use in any court or for any purpose or in any way whatsoever
authorized by law whether by or under any Act of Parliament or by custom
or otherwise may be sworn and taken within Victoria before –
(a)

any judge or the associate to any judge;

(b)

a master of the Supreme Court or of the County Court or the
secretary of such a master;

(c)

a justice of the peace or a bail justice;

(d)

the prothonotary or a deputy prothonotary of the Supreme Court, the
registrar or a deputy registrar of the County Court, the principal
registrar of the Magistrates’ Court or a registrar or deputy registrar of
the Magistrates’ Court;

(da)

the registrar of probates or an assistant registrar of probates;

(db)

the registrar or deputy registrar of the Legal Profession Tribunal;

(e)

a member or former member of either House of the Parliament of
Victoria;

See also the Information Paper for this Inquiry.
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(ea)

a member or former member of either House of the Parliament of the
Commonwealth;

(f)

a public notary;

(g)

a natural person who is a current practitioner or interstate practitioner
within the meaning of the Legal Practice Act 1996;

(ga)

a member of the police force of or above the rank of sergeant or for
the time being in charge of a police station;

(gb)

a person employed under Part 3 of the Public Sector Management
and Employment Act 1998 with a classification that is prescribed as
a classification to which this section applies;

(gc)

a senior officer of a Council as defined in the Local Government Act
1989;

(gd)

a person registered as a patent attorney under Part XV of the Patents
Act 1952 of the Commonwealth;

(ge)

a fellow of the Institute of Legal Executives (Victoria);

(h)

any officer or person empowered authorized or permitted by or under
any Act of Parliament to take affidavits in relation to the matter in
question or in the particular part of Victoria in which the affidavit is
sworn and taken.

The Committee will examine the diversity and accessibility of these categories in
Chapter 9. In that Chapter, proposals for the extension of the classes will also be
considered.

The significance of the oath / affirmation to the crime of Perjury
The crime of perjury outlined in section 314 of the Crimes Act 1958 is of relevance to
the system of oath taking because its success is dependent upon the defendant having
made a valid oath or affirmation. Butterworths Concise Australian Legal Dictionary
defines perjury thus:
An offence at common law of making a false statement on oath in a judicial
proceeding concerning a matter material to the proceeding, while knowing that the
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statement is false, or not believing it to be true […]. In some jurisdictions, the
common law offence has been substantially replicated in statute.125

Section 314 (3) of the Crimes Act 1958 provides (in part) as follows:
Where by or under any Act it is required or authorized that facts matters or things be
verified or otherwise assured or ascertained by or upon the oath affirmation
declaration or affidavit of some or any person who in any such case takes or makes
any oath affirmation or declaration so required or authorized and who knowingly
willfully and corruptly upon such oath affirmation or declaration deposes swears to or
makes any false statement as to any such fact matter or thing […] shall be deemed
guilty of wilful and corrupt perjury.

If the oath can be seen as the mechanism by which the importance of truth-telling is
impressed on witnesses, perjury is the penalty for deliberately lying under oath.
Whether the combination of the oath and possible liability for perjury affects the
likelihood that witnesses will tell the truth was the subject of considerable debate by
witnesses to this Inquiry. Some witnesses to this Inquiry told the Committee that
whether the oath has any effect on truth-telling is doubtful as witnesses who are
determined to lie will be unlikely to be deterred by the fact that they have given
evidence under oath.126 Others took the view that the oath (whether that be the
religious content or its function as a ritual) does have more impact on the truthfulness
of evidence. These arguments are examined more fully in Chapters 6 and 10 of this
Report.127
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Butterworths Concise Australian Legal Dictionary, above note 1, p. 333.
However, the Committee notes that views on this point are divided and refers to the discussion on
this issue in Chapter 10. See, in particular, the views rehearsed under the heading “Oath is no longer a
rational test of competence; religious oath does not necessarily improve truth telling.”
127
The Committee notes that a couple of witnesses made the point that perjury prosecutions are rare.
The Magistrates’ Court told the Committee that very few people are prosecuted for perjury: P.
Armstrong, Minutes of Evidence, 2 August 2002, p. 7. According to the evidence of Justice Kellam in
this history of VCAT no one has ever been prosecuted for perjury: Justice Kellam, Minutes of
Evidence, 1 August 2002, p. 58.
126
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FIVE
–
INTERSTATE
INTERNATIONAL COMPARISONS
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Oaths and affirmations in courts
Australian Jurisdictions
Before considering proposals for reform it is useful to consider the law relating to
oaths and affirmations in other Australian and in international common law
jurisdictions. The following analysis does not purport to cover every aspect of the
law internationally and interstate on this issue but rather seeks to highlight the major
points of similarity and difference.
There is relatively little uniformity in form of the legislation in the various Australian
jurisdictions, although somewhat more in the substance. An obvious difference in
form is that some jurisdictions have two separate Acts relating to the issues relevant
to this Inquiry.

Relevant provisions contained in two separate Acts
In some jurisdictions all relevant provisions are contained in a single Act. In others
there is an Evidence Act and an Oaths Act both of which contain provisions which are
relevant to this Inquiry. In such cases there is typically a distinction between oaths of
allegiance and public office on the one hand and oaths / affirmations required of
witnesses before they can give evidence in Court on the other. Rules relating to court
proceedings and rules in relation to affidavits and statutory declarations may also be
contained in separate Acts.
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The Tasmanian Parliament recently enacted a series of reforms in this area to replace
the former Evidence Act 1910. The new Evidence Act 2001 adopts (with minor
exceptions) the provisions of the Commonwealth Evidence Act 1995. This Act
contains (inter alia) the provisions relating to sworn evidence given by witnesses in
court proceedings. As part of the same series of reforms, the Tasmanian Parliament
also enacted the Oaths Act 2001. According to the second reading speech in relation
to the reforms, that Act:
retains those sections in the current Evidence Act [that is the Evidence Act 1910]
which relate to the way in which affidavits, declarations and attestations are made and
the appointment of commissioners for declarations.128

Similarly, the New South Wales Parliament enacted the Evidence Act 1995 which is
stated to be “in most respects uniform with the Evidence Act 1995 of the
Commonwealth.”129 The long title of the Act states further that:
The Act applies to proceedings in State courts and before other persons or bodies
required to apply the laws of evidence.

Like Tasmania, New South Wales also has an Oaths Act 1900 (NSW). The
demarcation between the two Acts is for the most part clear. However, there appears
to be some inconsistency regarding the right to make an affirmation instead of an
oath. This inconsistency is referred to below.
Other Australian jurisdictions which have an Evidence Act and an Oaths (or similar)
Act are the ACT130 and South Australia.131

Similarities and differences in the legislation
All Australian jurisdictions:
•

128

have retained a Judeo-Christian oath but the prescribed wording of this oath
differs;

Tasmania, Parliamentary Debates, House of Assembly, Oaths Bill 2001, Second Reading Speech
(Dr Patmore, Minister for Justice and Industrial Relations).
129
Evidence Act 1995 (NSW) – Long Title.
130
The ACT has the Oaths and Affirmations Act 1984 and the Evidence Act 1975. However, all issues
relevant to this Inquiry appear to be contained in the Oaths and Affirmations Act 1984.
131
South Australia has the Evidence Act 1929 and the Oaths Act 1936. The former contains the form
of oath / affirmation taken by witnesses in court proceedings whereas the latter contains promissory
oaths and declarations as well as various rules relating to affidavits and statutory declarations.
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•

allow witnesses to make an affirmation which is as equally binding as the oath
but there are differences in both the wording and “status” of the affirmation;
and

•

make some allowance for alternative forms of oath (again using quite different
legislative provisions).

Each of these three features of the legislation is examined below. It should be noted
that these are not the only common features. There are other provisions that the Acts
have in common – such as that the absence of religious belief does not invalidate the
oath taken. However, the Committee considers that the three selected are the most
relevant to the current Inquiry.

Forms of Oath around Australia
In contrast to Victoria which only partially prescribes the wording of the oath and
affirmation, the relevant legislation in the other jurisdictions generally sets out the
standard form of oath and affirmation. All prescribed oaths and affirmations contain
the traditional incantation that the evidence the witness shall give shall be “the truth,
the whole truth and nothing but the truth.” The standard Judeo-Christian oath in most
States and territories invokes the name of “Almighty God.” For instance, the Oaths
and Affirmations Act 1984 (ACT) prescribes the following form of oath:
I swear by Almighty God that the evidence I shall give will be the truth, the whole
truth and nothing but the truth.132

This is very similar to the form of oath adopted in Victorian courts. The short form of
oath contained in the Western Australian Evidence Act 1906 is also very similar.133
The standard form of religious oath set out in the Commonwealth and the New South
Wales Evidence Acts also refers to “Almighty God” but specifically allows the
witness to replace the words “Almighty God” with a god recognised by his or her
religion:

132

Oaths and Affirmations Act 1984 (ACT), Schedule 2 and section 7.
That oath being “I swear by Almighty God, that I will speak the truth, the whole truth and nothing
but the truth.” Somewhat inexplicably, the form of oath “usually administered to witnesses” does not
appear to be prescribed by that Act.

133
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Evidence Act 1995 (Cth) and Evidence Act 1995 (NSW)134
Oaths by witnesses
I swear (or the person taking the oath may promise) by Almighty God (or the person
may name a God recognised by his or her religion) that the evidence I shall give will
be the truth, the whole truth and nothing but the truth.

The form of oath for witnesses in the new Tasmanian Evidence Act 2001 also allows
the replacement of the words “Almighty God” with a “God recognised by your
religion” but is formed as a question:
Do you swear by Almighty God (or by a god recognised by your religion) that the
evidence you shall give will be the truth, the whole truth and nothing but the truth?

The Tasmanian Act contains a different subsection (4) of section 21 which takes
account of the fact that the oath is couched in question form rather than repeated. It
provides that:
A witness is to take the oath by answering “I swear” or make an affirmation by
answering “I affirm” in reply to the oath or affirmation being tendered in accordance
with form 1 or form 3 in Schedule 1.

The Tasmanian Act does not allow those who may wish to make a religious oath but
who do not wish to swear to utter the words “I promise.” The reason why Tasmania
opted to preserve a different form of oath while enacting most other aspects of the
Commonwealth Act is unclear.
The oaths contained in the relevant legislation in the Northern Territory and
Queensland do not refer to Almighty God but instead require the witness to utter the
words “So help me God.” The Oaths Act 1867 (Qld) sets out separate (but broadly
similar) forms of oath for civil and criminal proceedings as well as for proceedings
“not otherwise specified.”135 For instance, the witnesses’ oath in criminal trials
provides as follows:
Witnesses may be sworn on [sic] criminal trials in open court in the following form
or to the like effect –

134

This oath appears in the “Schedule Oaths and Affirmations” to the Commonwealth Act and in
Schedule 1 of the NSW Act.
135
See section 23 for the Witnesses’ oath in civil causes, section 25 for the Witnesses’ oath in criminal
trials and section 23A for witnesses’ oath in proceedings not otherwise specified.
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“The evidence which you shall give to the court and jury sworn between our
Sovereign Lady the Queen and the prisoner [or prisoners or defendant] at the
bar [or the defendant] shall be the truth the whole truth and nothing but the
truth.”136

Section 22(2) of the Oaths Act (NT) provides:
The person taking the oath shall, standing up, hold a copy of the Bible, or the New
Testament or the Old Testament in his hand and, after an oath in accordance with the
form in Schedule 5 has been tendered by the officer administering it, shall utter the
words “So help me God.”137

As is the case in Victoria, the South Australian Evidence Act 1929 only partially
prescribes the form of oath.138

Is the Bible part of the standard oath?
The Commonwealth, New South Wales and Tasmanian Evidence Acts make no
reference to the Bible and in fact specifically provide that “it is not necessary that a
religious text be used in taking an oath.”139 Thus, while an oath may be taken on the
Bible, it is not part of the standard oath. Similarly, holding the Bible is not part of the
standard oath set out in the Oaths Act 1867 (Qld).
The Bible is part of the standard oath (and is specifically referred to in the relevant
legislation) in Victoria,140 the Northern Territory,141 South Australia142 and the ACT.143
The Evidence Act 1906 (WA) does not set out the usual form of oath but the short
form of the oath set out in section 98 of that Act requires the person to “hold up his
hand” rather than hold up a Bible.
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Oaths Act 1867 (Qld), section 25.
Schedule 5: “The evidence you are now about to give shall be the truth, the whole truth and nothing
but the truth.”
138
Section 6(1) of that Act provides that: An oath shall be administered and taken as follows: (a) the
person taking the oath shall hold a copy of the Bible (being a book that contains the New Testament,
the Old Testament or both) in his hand and, after the oath has been tendered to him, shall say “I
swear;” […]
139
See Evidence Act 1995 (Cth), Evidence Act 2001 (TAS) section 24(1); Evidence Act 1995 (NSW),
section 24(1).
140
Evidence Act 1958 (Vic), section 100(1).
141
Oaths Act (NT), section 22(2).
142
Evidence Act 1929 (SA), section 6.
143
Oaths and Affirmations Act 1984 (ACT), section 17.
137
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The Affirmation around Australia
The wording of the affirmation
The forms of affirmation in the various Australian jurisdictions are broadly similar
but contain minor variations which are referred to below. Again, all affirmations use
the incantation (whether in the form of a question to the witness or as part of the
words which the witness must recite) that the evidence the witness shall give “shall be
the truth, the whole truth and nothing but the truth.”144 In terms of the wording of the
affirmation, the following variations appear:
•

I [name] do solemnly, sincerely and truly declare and affirm (VIC, WA);145

•

I [name] solemnly and sincerely declare and affirm (Cth, NSW);146

•

I solemnly declare and affirm (ACT);147

•

Do you [name] solemnly, sincerely and truly affirm and declare, etc” [to which the
witness replies “I do” or similar] (NT);148

•

Do you solemnly and sincerely declare and affirm …” (TAS)149; and

•

I, [name] do solemnly and truly declare and affirm (SA).150

As will be clear from the above, all jurisdictions use the word “solemnly” and
“declare and affirm” but may or may not contain the words “sincerely” and “truly.”

When can a witness make an affirmation instead of an oath?
There are important differences among the various Australian jurisdictions as to when
a witness or other party can make an affirmation instead of an oath. Broadly, the

144

As with the oath, the Northern Territory affirmation set out in section 9(2) and Schedule 7 of the
Oaths Act, is in the form of a question: “Do you, , solemnly, sincerely and truly affirm and declare,
etc …”
145
Associates’ Manual Supreme Court of Victoria; Evidence Act 1906 (WA), section 99.
146
Evidence Act 1995 (Cth) – Schedule Oaths and Affirmations; Evidence Act 1995 (NSW) – Schedule
1.
147
Oaths and Affirmations Act 1984 (ACT), Schedule 2.
148
Oaths Act (NT), Schedule 7 (and see section 9(2)).
149
Evidence Act 2001 (TAS), Form 3.
150
Evidence Act 1929 (SA), Section 6(4).
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provisions fall into three groups. The first and largest group of provisions allows
witnesses to make an affirmation as of right; the affirmation has a status equal to that
of the oath and witnesses must be offered the choice as to whether they want to make
an oath or an affirmation. The second group of provisions are somewhat ambiguous
in that they appear to give the oath and affirmation equal status but do not require
court officers to tell witnesses they have a choice and may contain conflicting
provisions. The final group gives the Judeo-Christian oath statutory priority,
requiring the witness to object if he or she wishes to make an affirmation or an
alternative form of oath. These Acts effectively relegate the affirmation to a
subordinate position.

Category One: Commonwealth, New South Wales, Tasmania, South Australia
The Commonwealth, New South Wales, Tasmanian and South Australian Evidence
Acts fall within the first category of Acts. Section 23 of the Commonwealth Act,
which is mirrored in the New South Wales and Tasmanian legislation, expressly
provides that people have the choice between the oath and the affirmation and that the
court must inform them of this choice:
(1)

A person who is to be a witness or act as an interpreter in a proceeding may
choose whether to take an oath or make an affirmation.

(2)

The court is to inform the person that he or she has this choice. […]

Section 6(3) of the Evidence Act 1929 (SA) also requires court officers to offer
witnesses the choice between the affirmation and the oath:
A person is permitted, and should be offered the choice, to make an affirmation
instead of an oath in all circumstances in which, and for all purposes for which, an
oath is required or permitted by law.

A note on New South Wales
The Committee notes that New South Wales also has an Oaths Act 1900 which
appears to overlap with certain provisions of the Evidence Act 1995. For instance,
section 13 refers to persons required to act as witnesses in court proceedings or to
make an affidavit or deposition. It provides that if such persons object to taking the
oath or are reasonably objected to as incompetent to take the oath, they may make a
solemn declaration or affirmation. This provision is more like the category three
statutes referred to below than the provisions in the Evidence Act 1995 (NSW). Given
57
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that section 13 is stated to be “subject to the Evidence Act 1995” it can be assumed
that the provisions of that Act prevail. If that is the case, the need for section 13 and
its exact function, is unclear.

Category Two: ACT and Western Australia
The ACT and Western Australia fall within the second category of Acts – that is they
appear to give witnesses the unconditional right to make an affirmation but do not
require court officers to offer a choice or, in the case of Western Australia, contain
provisions which appear to conflict with the “affirmation as of right” principle.
The Oaths and Affirmations Act 1984 (ACT) gives witnesses an unconditional right to
make an affirmation but does not require court officers to inform them of their choice:
In any case where an oath is required or permitted by law, a person is entitled, instead
of taking such an oath, to make an affirmation.151

The position in Western Australia is somewhat ambiguous. On the one hand, section
97(4) appears to set up certain preconditions which must be met before a witness can
make an affirmation. Section 97(4) provides:
Where a person is tendered as a witness and –
(a)

it is found not to be reasonably practicable without inconvenience or delay, at
the time and place when and where he is so tendered, to administer to him an
oath in the form and manner required to make it binding on his conscience;

(b)

he declares that the taking of an oath is contrary to his religious belief or
conscience; or

(c)

for any other sufficient reason the taking of an oath is found not to be
appropriate,

he may be required to make solemn affirmation in the form provided by section 99.

On the other hand, section 99(1) of the same Act gives witnesses the absolute right to
make an affirmation (that is without having to name a particular reason):

151
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Every person shall be entitled as of right to make his solemn affirmation, instead of
taking an oath, in all places and for all purposes where an oath is required by law, and
such affirmation shall be of the same force and effect as an oath.

On balance it would appear that the position is as follows: if a witness objects to the
oath for any of the reasons delineated in 97(4) she or he can be required to take the
affirmation, however witnesses can opt to take the affirmation for any reason at all.

Category Three: Queensland and Victoria
Queensland and Victoria fall within the third category of provisions, that is they
accord the Judeo-Christian oath statutory priority, placing the affirmation in a less
significant role. The relevant provisions in Victoria were summarised in the previous
Chapter. Readers will recall that the Evidence Act 1958 requires court officers to
administer the standard oath on the Bible “without question” unless the witness
voluntarily objects or it seems to the court or judicial officer that this oath would not
be binding on the witness’s conscience.152
The Oaths Act 1867 (Qld) also requires “any person called as a witness or required to
make an oath affidavit or deposition” to object to being sworn before he or she is
allowed to make an affirmation.153 The Queensland Act also contains provisions
which are clearly anachronistic, perhaps reflecting the fact that the legislation was
first enacted in 1867. Section 18 permits “Quakers and Moravians” to make a solemn
affirmation or declaration instead of an oath and even sets out the specific form of
words of such declaration.154 Section 19 allows all persons “belonging to the sect
called separatists” to make an alternative religious oath.155

152

Section 100(5) Evidence Act 1958 – see discussion in Chapter 4.
Interestingly, however, section 5 of the same Act which refers to oaths of office and allegiance,
provides that all persons are entitled to make an affirmation in lieu of an oath.
154
Section 18(2) sets out the following wording of the alternative affirmation or declaration: “I A.B.
being [or having been as the case may be] one of the people called Quakers [or one of the persuasion of
the people called Quakers or of the united brethren called Moravians as the case may be] do solemnly
sincerely and truly affirm and declare.”
155
The wording of that oath (set out in section 19(1)) is: “I A.B. do in the presence of Almighty God
solemnly sincerely and truly affirm and declare that I am a member of the religious sect called
separatists and that the taking of any oath is contrary to my religious belief as well as essentially
opposed to the tenents of that sect and I do also in the same solemn manner affirm and declare.”
153
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Accommodation of different forms of oath
All Australian jurisdictions accommodate religious oaths which differ from the
standard Judeo-Christian oath. However, again, the provisions differ markedly
between States.
Some Acts specifically allow witnesses to swear a form of oath which they declare to
be binding on their conscience. The Evidence Act 1929 (SA) and the Oaths Act 1939
(NT) are examples. Section 24 of the Oaths Act 1939 (NT) is entitled “Oaths may be
taken in other forms” and provides as follows:
Notwithstanding anything in this Act or any other law for the time being in force in
the Territory –
(a)

an oath, whether in judicial proceedings or otherwise, may be administered
and taken in any form and in any manner which would have been lawful if
this Act had not been made;

(b)

every such oath shall be binding for all purposes if it is administered and
taken in any form and in any manner which the person taking it declares to
be binding.

The South Australian Evidence Act 1929 is perhaps even clearer. It allows an oath to
be taken “in any other manner and form which the person taking the oath declares to
be binding on his conscience.”156 Similarly, the Oaths and Affirmations Act 1984
(ACT) specifically allows oaths to be made in an alternative form and manner.
Section 21 provides:
[…] where a person who is required or permitted to take an oath states, in the
presence of the person before whom the oath is to be taken, that an oath taken in a
form and manner other than the form and manner specified in this Act would be
binding on him or her, the oath may be taken in that form and manner.

Section 97(3) of the Evidence Act 1906 (WA) also allows persons to take an oath
which they declare to be binding on their conscience157but adds the extra requirement
that the court or person acting judicially, on being satisfied that the person taking it
understands the nature and intent of the oath, approves.158
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Evidence Act 1929 (SA), section 6(1)(b).
Evidence Act 1906 (WA), section 97(3)(a).
158
Evidence Act 1906 (WA), section 97(3)(b).
157
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In contrast to those provisions which clearly allow alternative oaths to be made, the
provisions of the Victorian Evidence Act 1958 are rather obtuse. Section 100(4)
merely allows “any oath” to be administered “in any manner which is now lawful.”159

The uniform Evidence Acts
The relevant provisions in Commonwealth Evidence Act 1995, which the Evidence
Act 1995 (NSW) mirrors, differ from the provisions in other States. They do not
contain a specific provision authorising alternative oaths or affirmations.
Nevertheless, it appears that alternative oaths and affirmations are accommodated but
perhaps not to the same extent as by the provisions in some of the other States.
Section 21(4) of the Evidence Act 1995(Cth) provides that:
The witness is to take the oath, or make the affirmation, in accordance with the
appropriate form in the Schedule or in a similar form. 160

The Schedule161 contains the following Oath for witnesses:
I swear (or the person taking the oath may promise) by Almighty God (or the person
may name a god recognised by his or her religion) that the evidence I shall give will
be the truth, the whole truth and nothing but the truth.

Thus, it appears that witnesses can make an oath by simply substituting the name of a
God recognised by his or her religion in place of “Almighty God” or an alternative
oath which is in a “similar form” to the oath set out in the Schedule.162 What
constitutes a “similar form” is unclear but it would appear to offer somewhat less

159

That alternative oaths are accommodated is confirmed indirectly by section 102 which allows an
affirmation to be made ‘if it is not in the circumstances reasonably practicable without inconvenience
or delay to administer the oath to a person in the manner appropriate to the religious belief of the
person,’ thus implying that it is possible to administer the oath in accordance with other religious
beliefs.
160
Evidence Act 1995 (NSW), section 21(1); as noted above, the Tasmanian Evidence Act 2001 does
not contain this provision. Section 21(4) does not mention that an oath may be made in a “similar
form.”
161
Evidence Act 1995 (Cth), Schedule – Oaths and Affirmations.
162
Justice Mushin of the Family Court of Australia told the Committee: “You will see from the
Schedule to the Commonwealth Evidence Act that the form of oath permits them to refer to God by the
name of their deity, so they do not need to use the word ‘God’ but they can use the word for their deity.
I have frequently seen witnesses taking an oath on the Qur’an, for example, but there are some people
who want to take a Muslim oath – this is one example only – but not hold the Qur’an while doing so.
That goes for all the different religions,” Justice N. Mushin, Minutes of Evidence, 2 August 2002, p.
83.
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flexibility than some of the formulations in other States and Territories which allow
any oath which the witness declares to be binding on his or her conscience.163

Classes of people authorised to witness affidavits / statutory
declarations
An analysis of the relevant legislation in the various Australian States and Territories
reveals that there is relatively little uniformity and transparency among the States and
Territories in relation to the classes of persons who can witness affidavits and
statutory declarations. Even New South Wales and Tasmania, which have enacted
legislation which closely tracks the Commonwealth Evidence Act 1995, have retained
separate legislation governing this issue164 although the Tasmanian Act does provide
that a person listed in the Schedule to the relevant Commonwealth regulations is a
Commissioner for Declarations pursuant to the Oaths Act 2001.165
In addition, some jurisdictions have a separate Act or set of regulations which deal
with either statutory declarations or affidavits or both, although these Acts do not
necessarily cover the field and may merely supplement other legislation. For
instance, Western Australia has the Declarations and Attestations Act 1913, the
Commonwealth has the Statutory Declarations Act 1959 and the Statutory
Declarations Regulations 1993, Queensland has the Justices of the Peace and
Commissioners for Declarations Act 1991 and South Australia has, apart from the
Evidence Act 1929 and the Oaths Act 1936, the Evidence (Affidavits) Act 1928.
The plethora of Acts and regulations and the lack of transparency of the relevant
provisions makes it difficult to identify general themes in the legislation. However,
the Committee considers that the following comment made by the Scrutiny of Acts
and Regulations Committee in its Review of the Evidence Act 1958 remains apposite
today, despite some amendments since the Report was tabled in 1996:
All the States, Territories and the Commonwealth distinguish between affidavits and
statutory declarations in relation to who may witness them. The approach adopted in
Victoria is that affidavits should be witnessed by a more experienced and restricted

163

See above discussion for example.
Oaths Act 1900 (NSW); Oaths Act 2001 (Tas).
165
Oaths Act 2001 (Tas), section 12(4)(a).
164
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group because they are used in court related proceedings. This is mirrored in the
legislation of the other States, Territories and the Commonwealth.166

The Committee now looks at each of these categories of witness in turn.

Witnesses of Affidavits
The classes of persons authorised to witness affidavits are generally more restrictive
than those who are permitted to witness statutory declarations.167
For instance, section 186 of the Evidence Act 1995 (Cth) limits the classes before
whom affidavits can be sworn to Justices of the Peace, notaries public and lawyers.
This is in contrast to the long list of persons authorised to witness statutory
declarations in the Statutory Declarations Regulations.
The Northern Territory is another case in point. Whereas any person over the age of
18 can witness statutory declarations, as we shall see in the next section, the classes of
persons who can take affidavits (among other functions168) are restricted to members
of Parliament, legal practitioners holding a current practising certificate, police
officers and others appointed by the Minister to be Commissioners for Oaths.
On the other hand, some jurisdictions do not draw such a distinction and allow only a
restricted classes of persons to witness affidavits and statutory declarations. These
jurisdictions are New South Wales, South Australia and Queensland which are
referred to under “stream 3” of the next section of this Chapter which examines
statutory declarations.
A number of jurisdictions have preserved a Court appointed office entitled
Commissioner for Affidavits or similar, an office which was abolished in Victoria in
1989 as mentioned in the analysis of the Victorian position. For instance, in New
South Wales Commissioners can be appointed under section 27 of the Oaths Act
1900.169 Other persons who can witness affidavits include Justices of the Peace,
166

SARC Report, above note 122, p. 122.
Although in some cases little or no distinction between the classes exists – see jurisdictions in
“stream 3” in the following section on statutory declarations.
168
Pursuant to section 18 of the Oaths Act (NT) Commissioners for Oaths can administer oaths, take
affidavits and attest the execution of an instrument.
169
However, the SARC Report noted that: ‘The Chief Justice of the Supreme Court is empowered
under this section to authorise as many people as is thought fit to take affidavits concerning any matter
within the jurisdiction of any Court. However the Committee understands that these types of Court
167
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notaries public and solicitors. In other jurisdiction persons may be appointed and / or
become Commissioners for taking Declarations or Affidavits simply by virtue of the
office they hold.170 Given the automatic nature of the “appointment” it is difficult to
see the point of the Office.
For instance, section 28(1) of the Oaths Act 1936 (SA) provides that the following
shall be Commissioners for taking affidavits in the Supreme Court:
(a)

all Judges and Masters of the Supreme Court; and

(b)

all District Court Judges; and

(c)

all special magistrates; and

(ca)

all Registrars and Deputy Registrars of the Supreme Court, the District
Court, the Environment, Resources and Development Court, the Industrial
Relations Court, the Youth Court and the Magistrates’ Court; and

(d)

all persons on the roll of practitioners of the Supreme Court (except any such
person whose right to practise the profession of law is under supervision by
virtue of disciplinary action taken against him); and

(e)

any other persons appointed by the Governor to be Commissioners for taking
Affidavits in the Supreme Court.

Witnesses of Statutory Declarations
The Scrutiny of Acts and Regulations Committee (SARC) identified three “streams”
in the categories of persons authorised to witness statutory declarations in the various
Australian jurisdictions. While amendments to the legislation have meant that the
States and Territories in the categories have changed to some extent, the Committee
believes that the streams identified by SARC still exist.

appointments are no longer made:” SARC Report, above note 122, p. 125.
170
Ibid, p. 123. For instance, section 19 of the Justices of the Peace and
Commissioners for Declarations Act 1991 (Qld) provide that registrars and clerks of the various courts,
legal practitioners and Justices of the Peace are automatically commissioners for declarations. Section
17(1) of the Oaths Act (NT) lists several powers who are Commissioners for Oaths “by virtue of
their office or position.”
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Stream One
The SARC Report noted that, like Victoria, the ACT and Western Australia had
adopted “a wider array of category of persons able to witness statutory
declarations.”171 The Committee believes that the State of Tasmania can now be
added to that list on the basis that the Oaths Act 2001 incorporates the relevant
Commonwealth regulations.
The Schedule of the Commonwealth Statutory Declarations Regulations made
pursuant to section 14 of the Statutory Declarations Act 1959 sets out a long list of
professional persons who are authorised to witness statutory declarations. As noted
above, section 12(4)(a) of the Tasmanian Oaths Act 2001 provides that a person is
automatically a Commissioner for Declarations in that State if the person is
“authorised to practise as a member of a profession listed in Part 1 of the Schedule to
the Statutory Declarations Regulations 1993 of the Commonwealth.” In addition, the
Committee understands that the ACT draws on the Commonwealth regulations.172
The Commonwealth Regulations include many of the professions listed in section
107A of the Victorian Evidence Act 1958. However, it also contains additional
professions such as chiropractors, nurses, physiotherapists, psychologists, agents of
Australia Post who are in charge of a post office, consular officials and diplomatic
officers, bailiffs, bank officers with over 5 years’ experience (as opposed to managers
of authorised deposit-taking institutions), and various others.173 It also contains a
catch all clause allowing persons “before whom a statutory declaration may be made
under the law of the State or Territory in which the declaration is made” to witness
Commonwealth statutory declarations.174
The Western Australian Declarations and Attestations Act 1913 also lists a large
number of professional groups whose members may witness statutory declarations.
Many of the professionals listed may also witness statutory declarations in Victoria.
Professional groups which do not appear in the Victorian Evidence Act 1958 include
electoral registrars, persons in charge of a post office, registered employee and

171

SARC Report, above note 122, p. 126.
Ibid.
173
See Statutory Declarations Regulations (Cth) – Schedule. Other categories not included in Victoria
include members of the Institute of Engineers (other than students), finance company officers with
more than 5 years continuous service, certain specified members of the Australian Defence Force and
members of the Institute of Corporate Managers.
174
Statutory Declarations Regulations (Cth) – Schedule.
172
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employer organisations, real estate agents and academic staff of institutions providing
services at post-secondary school level.175
Other categories missing in Victoria are auditors and liquidators as well as surveyors.
On the other hand, ministers of religion, dentists and veterinary practitioners are
missing from the Western Australian list.

Stream Two
The second stream identified by SARC has just one member: the Northern Territory.
As SARC commented:
The Northern Territory is in a unique position in Australia in that it does not have any
categories of persons who are able to witness statutory declarations.176

Section 23C(1)(b) merely provides that a statutory declaration shall “be signed by the
person making it in the presence of a person who has attained the age of 18 years.”
As SARC commented, the requirements in the Northern Territory are clearly the most
liberal in Australia.177

Stream Three
The third stream includes New South Wales,178 South Australia179 and Queensland.180
The legislation in these States restricts the classes of persons who can witness
statutory declarations.181 The Oaths Act 1900 (NSW) effectively restricts the classes
of persons who can witness statutory declarations to those who can also administer
affidavits. Section 21 of that Act provides as follows:
(1)

175

Any justice of the peace, notary public, commissioner of the court for taking
affidavits, solicitor authorised by subsection (1) of section 27 to take and

Declarations and Attestations Act 1913 (WA) – Schedule 1.
SARC Report, above note 122, p. 126.
177
Ibid, p. 127.
178
Oaths Act 1900 (NSW), s. 21.
179
Evidence (Affidavits) Act 1928 (SA) ss. 33 and 34.
180
Oaths Act 1867 (Qld), s. 13(1).
181
See discussion of the third stream in SARC Report, above note 122, p. 127.
176
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receive any affidavit, or other person by law authorised to administer any
oath, may take and receive the declaration of any person voluntarily making
the same before him or her, in the form or to the effect of the form in either
the Eighth or the Ninth Schedule.

Section 13(1) of the Oaths Act 1867 (Qld) is similarly restrictive. It provides that:
A person’s declaration may be taken by –
(a)

a justice, commissioner for declarations or notary public under the law of the
State, the Commonwealth or another State; or

(b)

a lawyer; or

(c)

a conveyancer, or another person authorised to administer an oath, under the
law of the State, the Commonwealth or another State.

International jurisdictions
In this section the Committee considers the relevant legislation of selected
international jurisdictions, namely England (including Wales and Northern Ireland),
New Zealand, Canada and selected jurisdictions in the United States. It also
considers the evidence received from two witnesses during a recent international
study trip undertaken by Committee members. Because the main focus of this
Inquiry is on the system of oath taking, the Committee has confined its consideration
of international jurisdictions to this issue.182
As will become clear in the analysis which follows, some international jurisdictions,
in particular England and New Zealand, have legislation which is similar to its
counterpart legislation in the various Australian States and Territories. Other
jurisdictions, most notably many of the key United States jurisdictions, have quite
different provisions.

182

This means that the Committee does not consider rules on affidavits or statutory declarations in
international jurisdictions.
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England, Wales and Northern Ireland
Oaths Act 1978
The provisions in the Oaths Act 1978 (UK) are similar in many respects to the
relevant provisions of the Evidence Act 1958 (Vic). First, like the Victorian Act, the
Oaths Act 1978 (UK) sets up the oath on the Bible and the words “I swear by
Almighty God” as the standard form of oath to be applied “without question” unless
the witness “voluntarily objects:”
A1(1) Any oath may be administered and taken in England, Wales or Northern
Ireland in the following manner:
The person taking the oath shall hold the New Testament, or in the case of a Jew, the
Old Testament, in his uplifted hand, and shall say or repeat after the officer
administering the oath the words “I swear by Almighty God that …” followed by the
words of the oath prescribed by law.
(1)

The officer shall (unless the person about to take the oath voluntarily objects
thereto, or is physically incapable of so taking the oath) administer the oath
in the form and manner aforesaid without question.

Section 5(1) underlines the fact that the affirmation is a subordinate option, which can
only be taken if the person actually objects to being sworn:
Any person who objects to being sworn shall be permitted to make his solemn
affirmation instead of taking an oath.

This section also applies “in relation to a person to whom it is not reasonably
practicable without inconvenience or delay to administer an oath in the manner
appropriate to his religious belief […].”183
Again, like the Victorian Evidence Act 1958 which provides that the oath can now be
administered in any manner which is now lawful, the Oaths Act 1978 (UK) somewhat
more explicitly provides:
In the case of a person who is neither a Christian nor a Jew, the oath shall be
administered in any lawful manner.

183
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The Oaths Act 1978 (UK) also makes provision for the Scottish oath (whereby the
witness swears with “uplifted hand, in the form and manner in which an oath is
usually administered in Scotland”).184

Evidence of the Judicial Studies Board London
Several members of the Committee met with representatives from the Judicial Studies
Board (JSB) in London in January 2002. The JSB was established in 1979 and
initially had the role of overseeing training for judges in the criminal jurisdiction.185
Six years later its responsibility was extended to training in all jurisdictions.186 In
1991 the Ethnic Minorities Advisory Committee was established.187
The JSB produces the Equal Treatment Bench Book for judges and court staff which
contains a Chapter on oaths, affirmations and declarations. The Equal Treatment
Advisory Committee which advises the JSB on these issues, has also produced a
companion text to the Equal Treatment Bench Book, entitled “Race and the Courts –
a short practical guide for judges.” This booklet also contains some practical points
about oath taking.188
It was clear from the meeting with the JSB and from the Bench Book and companion
guide that the current approach in England is to accommodate the diversity of
religious beliefs in the oath taking system. The Bench Book states that:
Good practice demands that the holy books of all those who are likely to come to a
particular court to give evidence should also be available for witnesses. For all
courts, and particularly those with significant local Asian communities, this means
the Gita (for most Hindus), the Qur’an (for Muslims) and the Sunder Gutka (an
extract from the Gur Granth Sahib, the Sikh holy book).189

At the meeting with Committee members, JSB representatives confirmed that courts
have a range of holy books available for witnesses but that there may be some gaps in
some of the lower courts. Witnesses from minority religions do avail themselves of
the opportunity to use these texts. It was pointed out that, for many people from
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ethnic minorities, the ability to give evidence under an oath appropriate to their
religion is very important. On the other hand, the Committee was told that it should
also be recognised that, some witnesses from ethnic and religious minorities may
prefer to affirm and that this should be respected.
The Committee analyses the Bench Book in more detail in Chapter 7 of this Report
which examines the manuals for tipstaff and associates produced for courts and
tribunals in Victoria.
While the present approach in England is to accommodate diversity, the Committee is
aware that there is currently a proposal under consideration to replace the religious
oath with a non-religious solemn promise to tell the truth. In his recent “Review of
the Criminal Courts in England and Wales,” described by the English government as
the “most extensive review of the criminal courts system for 30 years,”190 Lord Justice
Auld, a senior Appeal Court judge, stated that the oath has become a “quaint court
ritual,” often administered in a “perfunctory manner” and has little effect on the
evidence witnesses give.191 Thus he recommended that oaths and affirmations should
be replaced by a solemn promise to tell the truth.192 This proposal has found some
support, for example by the response to the Report from the Judges who sit at Crown
Court.193 The Committee refers to Justice Auld’s recommendations in more detail in
the final Chapter of this Report which considers reform models.
In addition, Lord Justice David Keene who met with the Committee on behalf of the
Judicial Studies Board noted that he had “some sympathy” with this school of
thought, particularly given the fact that the oath does not appear to hinder witnesses
from lying in court. He also noted that there had already been some moves towards a
universal form of declaration to replace the oath. For instance, in all civil
proceedings affidavits have been replaced by simple witness statements which
contain an affirmation of truth rather than an oath or an affirmation.
In July 2002 the English government published a document entitled “Justice For All –
Responses to the Auld and Halliday Reports.” However, in relation to the two
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relevant recommendations (concerning the replacement of the oath with a solemn
promise and the replacement of the juror’s oath and affirmation) the document merely
contained the following response: “Considering Further – This will be considered in
consultation with those concerned.”194 Hence, accommodation of religious diversity,
provision for alternative texts and education of judges and court officers as to the
types of oaths, handling of texts and other religious and cultural issues, remain
features of oath taking in England and Wales.

New Zealand
The Oaths and Declarations Act 1957 (NZ) is another Act which is reminiscent of
both the English Oaths Act 1978 and the Victorian Evidence Act 1958. However, it
also contains some important differences.
Section 3 of that Act sets out the ways in which an oath may be administered. The
Committee notes that this provision is more detailed than many others it has
encountered:
(a)

The person taking the oath may, while holding in his hand a copy of the
Bible, New Testament or Old Testament, repeat the words of the oath
prescribed or allowed by law; or

(b)

the person administering the oath may repeat the appropriate form of
adjuration commencing with the words, “You swear by Almighty God that,”
or words to the like effect, and concluding with the words of the oath as
prescribed or allowed by law, and the person taking the oath shall thereupon,
while holding in his hand a copy of the Bible, New Testament, or Old
Testament, indicate his assent to the oath so administered by uttering the
words “I do,” or other words to the like effect;[…]

Again, as with the legislation in the Australian jurisdictions and in England, the New
Zealand Act allows the oath to be “administered and taken in any manner the person
taking it may declare to be binding on him.”195
However, the Oaths and Declarations Act 1957 (NZ) differs from its counterparts in
Victoria and England in that it does not require the court officer to administer the oath
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on the Bible “without question” unless the person objects. Instead, section 4 provides
that:
Every person shall be entitled as of right to make his affirmation, instead of taking an
oath, in all places and for all purposes where an oath is required by law, and every
such affirmation shall be of the same force and effect as an oath.

While witnesses can make an affirmation “as of right” there is no provision in the
legislation which requires court officers to inform them that they have a choice. In
this sense the Oaths and Declarations Act 1957 (NZ) is similar to the category two
Acts referred to in the previous section of this Chapter.
Other features of the Oaths and Declarations Act 1957 (NZ) are also similar to the
counterpart Australian legislation. For instance, the Act provides that the fact that a
person to whom an oath is administered had no religious belief at the time does not
affect its validity.196

Canada
The Canada Evidence Act is the main source of Federal evidence law in that country.
The Act contains some familiar provisions – for instance that a person may, instead of
taking an oath, make a solemn affirmation and that evidence given under affirmation
has the same effect as if taken under oath197 – but also differs from the legislation the
Committee has examined so far.
For instance, the oath on the Bible is not specifically referred to and the requirement
to give evidence under oath is implicit in the Act rather than explicit as it is in some
other legislation.198 Other provisions which typically appear in the legislation of other
jurisdictions are also absent from the Act.199
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The United States of America
Federal and State Legislation
Provisions typical of other common law jurisdictions
In some jurisdictions of the United States, the provisions on oaths and affirmations
are similar to the counterpart provisions in other common law jurisdictions already
examined, including Australia. Washington’s Evidence Laws are a case in point.
Rule 5.28.020 provides for a standard Christian oath involving the familiar
incantation (“the truth, the whole truth and nothing but the truth”) and the words “so
help you God” which are used in some Australian jurisdictions. There is, however,
no reference to the Bible but rather to an uplifted hand.
RCW 5.28.020
An oath may be administered as follows: The person who swears holds up his hand,
while the person administering the oath thus addresses him: “You do solemnly swear
that the evidence you shall give in the issue (or matter) now pending between … and
…shall be the truth, the whole truth and nothing but the truth, so help you God.” […]

As in other jurisdictions, the form of the oath may be varied. In particular, a witness
may be sworn according to the “peculiar ceremonies of his religion, if there be any
such:”
RCW 5.28.030 Form may be varied
Whenever the court or officer before which a person is offered as a witness is
satisfied that he has a peculiar mode of swearing connected with or in addition to the
usual form of administration, which in the witness’ opinion, is more solemn or
obligatory, the court or officer may, in its discretion, adopt that mode.
RCW 5.28.040 Form may be adapted to religious belief
When a person is sworn who believes in any other than the Christian religion, he may
be sworn to the peculiar ceremonies of his religion, if there be any such.

Again, as in other jurisdictions, witnesses can make an affirmation if they have
“conscientious scruples against taking an oath.”200 The affirmation is deemed to be
equivalent to the oath.201
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Simplified provisions emphasising the truth and which do not contain a
religious oath
The relevant legislation in many other US jurisdictions, including the Federal Rules
of Evidence, contain quite different provisions. Such jurisdictions often contain one
simple provision which requires the oath or affirmation to be administered in a form
calculated to awaken the conscience of the witness. In other words, the standard
Judeo-Christian oath is not accorded statutory priority or even referred to in such
Acts.
An example of the simplified oath provisions is Rule 2309(b) of the Consolidated
Laws of New York which provides:
An oath or affirmation shall be administered in a form calculated to awaken the
conscience and impress the mind of the person taking it in accordance with his
religious or ethical beliefs.

The Federal Rules of Evidence contain a similar provision although they do not
specifically refer to religion or ethics. The provision also emphasises that a
declaration that the witness will testify truthfully is the most important purpose of any
oath or affirmation made.
Rule 603
Before testifying, every witness shall be required to declare that the witness will
testify truthfully, by oath or affirmation administered in a form calculated to awaken
the witness’ conscience and impress the witness’ mind with the duty to do so.202

Similar provisions are to be found in Arizona, Texas and other US States.203
The California Evidence Code contains an even more minimalist provision in section
710 which provides that:

201

RCW 5.28.060.
Rule 43(d) provides that an affirmation may be taken in lieu of an oath “whenever under these rules
an oath is required to be taken, a solemn affirmation may be accepted in lieu thereof.”
203
David D. Siegel, McKinney’s Consolidated Laws of New York, Practice Commentaries, Book
7B, p. 350. For a good introduction to oaths and affirmations in the US (particularly in relation to
more traditional oath taking legislation) see Skojec, Sheila A, Oath and Affirmation, American
Jurisprudence, 2nd edition, Volume 58 1989 (with cumulative supplement 2002).
202

74

Interstate and International Comparisons

Every witness before testifying shall take an oath or make an affirmation or
declaration in the form provided by law, except that a child under the age of 10, in the
court’s discretion, may be required only to promise to tell the truth.

What is the rationale for such provisions which differ so markedly from their
Australian, English, Canadian and New Zealand counterparts?
According to one leading US commentator:
The form of the oath is left flexible, in tacit acknowledgement of the constitutional
objections that lie today against forms with religious content.204

The debate surrounding the separation of Church and State is an important one in the
United States and one which appears to have been behind the removal of the oath on
the Bible or any other religious oath as a “standard” in many US jurisdictions.205 The
Committee notes that a number of witnesses to this Inquiry also referred to the
separation of religion and state as an argument supporting the removal of the religious
oath and its replacement with a universal, secular affirmation. The submissions of
these witnesses are reviewed in Chapter 10 of this Report.
Assistant District Attorney of California, Mr Harry Dorfman, with whom the
Committee met in January 2002, confirmed that there is no official or standard
religious oath in that State. As a corollary of that, no Bibles or other religious texts
are made available in Californian courtrooms; if witnesses wish to swear an oath on
the Bible, they must bring their own. However, as a general rule, people swear to tell
the truth and do not use words such as “So help me God.” People can also make an
affirmation before giving evidence if they would prefer not to “swear.” According to
Mr Dorfman, the key is that there must be an understanding on the part of the witness
that he or she is bound to tell the truth and that there are criminal sanctions if he or
she fails to do so.
From this evidence and the legislative provisions it is clear that the religious oath has
not actually been abolished in California or in US States with similar statutory
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provisions. Thus, the US is not an example of a jurisdiction (or collection of
jurisdictions) which only allow witnesses to make a generic, non-religious
affirmation, which is one of the reform proposals supported by a number of witnesses
to this Inquiry whose views are considered in Chapter 10. Rather, the US
jurisdictions still allow a religious oath to be taken but do not attempt to prescribe the
form or wording of a particular form of oath or oaths.

Conclusions on international and interstate comparisons
These international and, more importantly, interstate comparisons have assisted the
formulation of the Committee’s recommendations elsewhere in this Report. In
particular, the Committee has been guided by the fact that:
•

other than Queensland and the United Kingdom, no other Australian or
international jurisdiction accords the Judeo-Christian oath statutory priority
and places the affirmation in an inferior position;

•

three Australian jurisdictions (the Commonwealth, New South Wales and
Tasmania) now have substantially identical provisions on the taking of oaths
and affirmations;

•

these jurisdictions and South Australia all specifically allow the witness to
choose between an oath and an affirmation and require the court to inform
them of this choice; and

•

no jurisdiction examined by the Committee has actually removed the religious
oath and replaced it with a secular affirmation to be taken by all witnesses.

These conclusions are part of the reason why the Committee concludes later in this
Report that:
•

the current provisions in the Evidence Act 1958 are inappropriate;

•

that the opportunity to make a religious oath should not be removed from the
Evidence Act 1958; and

•

there is merit in adopting the relevant provisions of the Commonwealth
Evidence Act 1995.

The Committee outlines its reasons for these conclusions more fully in the final
Chapter of this Report.

76

Interstate and International Comparisons

In contrast, the comparative analysis of Australian jurisdictions in relation to the
range of persons permitted to witness statutory declarations and affidavits reveals that
the Victorian Act compares well to other Acts in terms of the diversity of the classes
and the transparency of the provisions. The Committee considers the categories of
persons who can witness affidavits and statutory declarations in Chapter 9 of this
Report.
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CHAPTER

SIX – THE SIGNIFICANCE
RELIGIOUS TEXTS AND OATHS

OF

Part (a) of the terms of reference for this Inquiry directs the Committee to have regard
to “the significance of sacred texts to witnesses, other parties and jury members of
particular faiths.” In the course of the Inquiry it quickly became clear that the central
issue is the importance of an appropriate form of religious oath rather than the
significance of a particular religious text. In fact, the Committee heard evidence that,
for some religions such as Buddhism and Islam, it is considered inappropriate to
swear an oath on a religious text. For this reason, the Committee has broadened the
scope of its inquiry on this issue to consider both the significance of religious texts
and of a form of oath which is in accordance with a witness’s faith.
Witnesses’ views on the significance of religious oaths affected their views of the law
reform options examined in the final Chapter of this Report. Witnesses who
emphasised the importance of religious oaths argued for their retention of although a
number were critical of the current primacy of the oath on the Bible.

Significance of religious texts to witnesses and other parties
Many witnesses acknowledged the importance of religious texts to the adherents of a
range of religions. Some of these took the view that, given the importance of
religious texts in many faiths, witnesses should be able to swear an oath on such texts.
George Lekakis, Chairman of the Victorian Multicultural Commission was one such
witness. He told the Committee:
I would like to state, on behalf of the Commission, that there are no absolutes.
However, for those members of the Victorian community who are religious, sacred
texts are strong and binding and as such, undertaking their respective roles within the
judicial system, whether it be as a witness or a jury member, providing an oath would
add an additional dimension. Consequently, providing the opportunity for such
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individuals to make an appropriate oath based on their religious belief and which is
binding on their conscience is very, very important.206

Private individual, Juliet Flesch, also emphasised the importance of religious texts,
stating that:
If oath-taking is intended to provide an added incentive for truth-telling, it must be
done on the appropriate sacred text. I therefore recommend that all courts be
equipped with the appropriate sacred texts in their original language and in English
and that those appearing before the courts be invariably offered the choice of text.207

Other witnesses, while not denying the significance of religious texts, pointed out that
such texts have different functions in different religions. Such witnesses were critical
of the all too common assumption that other religions have a single religious text
which can be used in exactly the same way as the Bible.
Judith Klepner, appearing on behalf of the Ethnic Communities’ Council of Victoria,
commented:
[T]here is an assumption in talking about holy texts that every faith is going to have
the same adherence to oaths made against holy texts. That is not necessarily going to
be the case. That does not diminish the sincerity with which they might make a
commitment to tell the truth. It is the nature of the particular religion.208

Similarly, the Family Court of Australia pointed out that the mere provision of
religious texts would not alleviate the problems with the current legislation in
Victoria. For instance, making texts available:
presumes that all religious texts play the same role in the particular religion as the
Bible plays in Christianity. In some religions swearing on a religious text is
meaningless or even offensive. For example, Sikhs do not regard the Granth as a
holy book outside the Temple and would not regard a Granth produced in court as
being binding on their conscience.209
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In oral evidence before the Committee Justice Mushin told the Committee that people
frequently take religious oaths – including the Christian oath – without holding a
Bible or any other religious text.210
A member of the Sikh community who attended the VMC community consultation
forum confirmed the comments made by Justice Mushin. He pointed out that, while
the Bible is to be found everywhere (he used hotels as an example), Sikhs do not
place their holy book, the Granth, everywhere; it must be treated with the utmost
respect and kept wrapped in a cloth.
Two religious groups which appeared before the Committee confirmed the
observations of the Family Court and the Ethnic Communities’ Council of Victoria.
The Buddhist Council of Victoria told the Committee that Buddhism does not have a
single religious text and that it is not customary (or in the Tibetan tradition of
Buddhism acceptable) to swear on a text.211 As Diana Cousens pointed out:
Even if swearing on texts was acceptable, which it is not, texts are also problematic
because there are major divisions in what are considered sacred texts not only
between countries but also within countries.212

The Venerable Tan agreed that “it is difficult to find a particular text.”213 On this
basis, the Buddhist Council submitted that it was not necessary to provide religious
texts in courts and tribunals.
The Islamic Council identified a different problem with using the religious text of
Muslims, namely the Qur’an.214 While emphasising the significance of the Qur’an to
Muslims, the Council told the Committee that it is not appropriate to use the text in a
courtroom:
The Muslim’s oath then is an act performed in the name of God. It is also an act of
worship that means that the individual must approach the act with absolute integrity.
The validity of the oath and the obligation it imposes flow directly from the
invocation of the name of God.
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Its force is not dependent on the association of the act of oath taking with the
presence of a sacred text. A Muslim does not, and should not be asked to, “swear on
the Qur’an.” The use of the Qur’an in court for the purpose of administering the oath
is therefore unnecessary.215

The source of the Council’s submission that Muslims should not swear on the Qur’an
is the Qur’an itself which, according to the Islamic Council, is completely
prescriptive on this issue. The Council’s Executive Director, Philip Knight, echoed
the views of Justice Mushin (on behalf of the Family Court) and Judith Klepner
(representing the Ethnic Communities’ Council of Victoria) cited earlier in this
section that the ritual of swearing on a religious text was effectively a Christian
construct transported (inappropriately in many cases) to other religions:
The use of a Qur’an in court is by analogy with the Bible. Muslims do not swear on
the Qur’an. I do not know if, literally, Christians swear on the Bible. I do not know
what the status of the Bible is in the giving of the oath. In a sense, it is a prop; it is an
aid to make things look serious […].216

On this basis the Islamic Council told the Committee that the Qur’an should not be
made available in courtrooms. However, its representatives indicated that they would
not object to witnesses bringing their own Qur’an into a courtroom.
Hass Dellal, Executive Director of the Australian Multicultural Foundation, also told
the Committee about a conversation he had with a Muslim imam who informed him
that it would be sufficient for a Muslim to swear in the name of Allah and that it was
not necessary (whether it was not desirable was not clear) to hold the Qur’an in
making the oath:
I know, for example, just speaking with Sheik Fehmi the other day, the Muslim imam
from the Preston mosque – he pointed out that their view is that if you could include
in the oath – so far as they are concerned it is an oath – the words, ‘in the name of
Allah,’ would suffice. You would not necessarily have to have the Qur’an present at
the courts, but the inclusion of the word ‘Allah’ would be seen as an oath.217

As part of this Inquiry, the Committee examined the religious texts currently available
in Victorian courts and tribunals. This evidence will be discussed in the next section
of this Chapter. It is, however, perhaps appropriate to note at this point that currently
the Qur’an is made available in most courts and tribunals in Victoria as well as in the
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Family Court of Australia. According to the evidence of the courts, Muslims
regularly choose to swear on the Qur’an with some even bringing their own Qur’an.
Hass Dellal speculated on the reason why some Muslim witnesses might bring their
own Qur’an, despite this not being in accordance with Islamic practice:
[T]here is a perception that people believe if you are going to a court of law you are
automatically either presented with a Bible or nothing, and they do know that the
wording does not include Allah, so they will bring their Qur’an just in case […] If
there were changes in the wording, if ‘in the name of Allah’ was included and people
knew about that then you might see less of that [witnesses bringing or using the
Qur’an], but at the moment not everyone is quite sure of what happens.218

The Committee also believes that past court practices have led to the perception that
some form of holy book must be used. Faced with this expectation from court
officials it is likely that many Muslim witnesses have accommodated the practice for
the sake of simplicity and to avoid the need for justification and explanation.

Handling procedures for religious texts
A small number of witnesses specifically referred to handling procedures and other
rituals associated with religious texts. Some of these comments are referred to in
other parts of this and other Chapters, as this issue is one aspect of the important fact
that religious texts from other religions are not necessarily treated in the same way as
the Bible.
However, the Committee considers it important to highlight this issue separately
because it appears to inform some witnesses’ views that religious texts should not be
used in courtrooms. It also highlights the importance of cultural sensitivity and
training for court officers which will be discussed in Chapter 8. In general, however,
the issue of the handling of religious texts, was less important than initially expected.
This is because the evidence the Committee received from prominent non-Christian
religious representatives suggested that religious texts are not necessary or
appropriate for the swearing of an oath.
The Islamic Council of Victoria made particular reference to handling procedures for
the Qur’an. It pointed out to the Committee that the performance of ablution (a
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washing ritual) is required by every person who handles the Qur’an.219 In addition,
the Qur’an must be placed in a certain position with reference to other texts. The
written submission of the Islamic Council makes it clear that it sees handling
procedures as a practical reason why the use of the Qur’an is undesirable:
Because we regard it as the inspired word of God, Muslims believe the text of the
Qu’ran should be handled with reverence and in accordance with certain rules and
procedures. Primary among these is the requirement that in order to touch the Qur’an
any person (Muslim or non-Muslim) should be in a state of ritual purity. This,
obviously, is impossible in an everyday court situation.220

The UK Equal Treatment Bench Book also highlights the handling procedures for the
Qur’an. It states that, because of the requirement for ritual purity, certain Muslims
may at times be reluctant to hold the Qur’an:
It may be appropriate to mention here that menstruating Muslim women may be very
reluctant to hold the Qur’an, as that is forbidden by most schools of thought within
Islam. This has implications in the courtroom which require sensitivity.221

Hass Dellal from the Australian Multicultural Foundation, made a more generic
comment that there are handling procedures and other sensitivities for the religious
texts of many religions, an issue which is covered in the “Practical Reference to
Religious Diversity for Operational Police” which the Committee considers further in
Chapter 8 of this Report:
It is very important to understand the way such religious literature or books are
treated. It is not just a matter of having it ready, but it is also a question of how one
treats these holy or sacred books of various religions. These are the sorts of things
that are included in the religious guide for police in terms of religious practices and
policing, as well as many other things such as physical contact and other
sensitivities.222

The Equal Treatment Bench Book also contains the following directions for the
handling of religious texts or holy books as it prefers to call them:
In all cases, the respective holy book will need to be treated and handled with the
utmost respect and care by court staff in order to avoid offence and to maintain the
sanctity of the proceedings. Holy books such as the Gita, the Sunder Gutka and the
Qur’an should remain covered at all times except when they are being touched by the
witness taking the oath. It is good practice for these books to be stored in a coloured
cloth or velvet bags for easy identification […] These books should only be handled
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out of their cover by the witness himself, especially if the witness has asked to wash
before handling the book. Witnesses may take offence if their holy book is handled
out of its cover by someone, for example, an usher, who has not washed his hands or
who is not of the same religion as the witness. […]223

Other areas covered by the Bench Book are washing before the taking of an oath and
other practices such as removing the shoes, covering the head and bowing.
The Committee notes that the manuals used in Victorian courts contain varying
information about the handling of religious texts. For instance, the Supreme Court
Manual for Judges’ Associates merely notes that “the Koran is kept in the Supreme
Court Library”224 and does not give any direction for the handling of that text. On the
other hand, the 1971 Tipstaffs’ Manual which is still used by the Supreme Court and
VCAT and which is referred to in greater detail later in this Chapter, does contain
some direction for the covering of the Qur’an for what it terms as “Mohammedan”
witnesses.225 The Instructions to Bench Clerks in the Magistrates’ Court contains the
direction “the Qur’an must not be uncovered.”226
Given the paucity of instructions it is perhaps unsurprising that the view has been
formed by Victoria Legal Aid that judges and court staff generally:
have a severely limited appreciation of these texts and the practices associated with
swearing on such texts.227

The Committee is concerned that this perception exists and addresses the issue of
training of court staff and judges, including consideration of insensitive practices, in
the next Chapter of this Report.

The importance of an appropriate religious oath
The emphasis many witnesses placed on an appropriate religious oath was a recurring
theme in the evidence the Committee received. It was clear that, while followers of
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religions other than Christianity (and sometimes even particular forms of Christianity)
do not necessarily wish to swear an oath on a particular religious text, they may want
the opportunity to swear an oath in accordance with their religion. For this reason,
the Committee considers the significance of religious oaths separately from the
question of religious texts.
The importance of religious oaths was advanced by many as a reason why witnesses
and others should continue to have the opportunity to make a religious oath. This and
other law reform options are discussed in greater detail in Chapter 10 of this Report.
In this Chapter the Committee focuses on the evidence received which suggests first
that appropriate religious oaths are more meaningful to adherents of different faiths
and secondly that they may be more binding on the conscience of religious witnesses
than a non-religious affirmation. While these points are discussed separately in this
Chapter, they are clearly related. This was particularly apparent from the comments
made in the community consultation forum convened by the Victorian Multicultural
Commission and the Ethnic Communities’ Council of Victoria, which are
summarised separately in this section. Finally, the Committee examines another
related point; namely the importance of a religious oath as a courtroom ritual.

Religious oaths are more meaningful to persons with strongly held
religious beliefs
Justice Mushin of the Family Court of Australia was one witness who argued for the
retention of a religious oath. He submitted that many people “would feel affronted by
not having the opportunity to make a religious oath.”228 He also made the point,
echoed by other witnesses before the Committee, that many people live their lives
according to their religious beliefs and that this extended to making an appropriate
religious oath:
(T)here are a lot of people within the community who live their lives based on their
religious beliefs and they see giving evidence in court as being a very solemn matter.
The solemnity of that matter for a lot of people has, as part and parcel of it, the need
to swear by God or their deity as that may be. I would see that denying them the
opportunity and the right to do that if they so choose, and I emphasise if they so
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choose, might be seen by them as their evidence being taken less seriously than they
would like it to be.229

Representatives of different faiths put this view even more strongly. For instance, the
Buddhist Council of Victoria also emphasised the significance of a culturally relevant
religious oath and warned the Committee against adopting a “one-size-fits-all”
approach to oaths and affirmations:
I think that it is a good thing to have oaths that are specific, that it is difficult to find a
one-size-fits-all solution in these kinds of environments, and that it is going to have
more impact on a Buddhist to say something that is culturally relevant to them. At
the same time because the Buddhist precept of honest speech is a basic precept – the
affirmation is about honest speech – I would not want to see the situation […] of
getting rid of any kind of oath or any reference to God. It is suitable to have different
kinds of oaths for different groups of people because they are meaningful to those
people. For those people who believe in God it is much more evocative to have some
reference to God. It is better not to try for the one-size-fits-all policy.230

The Islamic Council of Victoria took a similar position to the Buddhist Council of
Victoria, telling the Committee that Muslims would both expect and be expected to
make a religious oath in court:
As is clear, there is no problem for Muslims in taking a religious oath in court.
Indeed, that is a thing a Muslim would expect to do and should be expected to do […]
We believe oaths should continue to be used before giving evidence in court. Of
course, if there is an option of taking an affirmation, that is perfectly within the rights
of other people, but we would not like to see the provision of a religious oath
removed from the legislation.231

The evidence of the Islamic Council also perhaps best captures a theme common to
other witnesses who stressed the importance of an appropriate religious oath: namely
that, in some cultures and religions, no neat distinction is drawn between the secular
and the religious worlds:
The people in the court are spiritual beings. The word ‘secular’ is used so easily
these days. Yes, the court should apply no religious tests – it should not discriminate
under religion. ‘Secular’ means you do not discriminate as to religion. But an
individual coming into a court comes in as, say, a Muslim person, a Christian person,
a Buddhist person, and depending on the teaching of their own religion in performing
any act public or private, they should act in accordance with the requirements of their
religion. Muslims are instructed that they should give testimony by oath and they
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should do that in the name of Allah. In our view it does not affect the secularity of
the court.232

This view is significant because many of the witnesses who argued for the abolition
of the oath did so on the basis that the court is a secular institution which should be
kept separate from an individual’s religious beliefs. This argument is examined in
greater detail in Chapter 10 of this Report.
The Buddhist Council of Victoria and the Islamic Council of Victoria both suggested
alternative forms of oath to the Committee. After consultation with its members, the
Buddhist Council of Victoria, formulated the following alternative oath:
In accordance with the Buddhist precept of truthful speech and mindful of the
consequences of false speech, I (name) do solemnly, sincerely and truly declare that I
will tell the whole truth and nothing but the truth.233

The Islamic Council suggested “something along the lines of:”
I swear by Almighty God / Allah that the evidence I give this court will be the truth,
the whole truth, so help me God. And God / Allah is my witness.234

The Council stated that it:
would be pleased to have the opportunity to consult on any new formulation of the
oath, which might in due course be proposed.235

In formulating alternative forms of oath which may be incorporated in information to
witnesses, jurors and others required to make an oath or affirmation, consideration
could also be given to including religious invocations in the language of the religious
text where that is considered appropriate.
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Argument that religious oath is more binding on the conscience of
religious people
In its written submission, the Family Court of Australia outlined another reason for
the importance of a religious oath – namely that, for religious people (whether
Christian or of another faith), a religious oath is more binding on their conscience:
Historically the oath was designed to appeal to the conscience of the witness to speak
the truth before God or suffer the consequences, and there is no doubt that the ritual
of the oath for many Victorians has an impact upon their consciences and motivates
them to testify more carefully. If the consciences of many Victorians are more
affected by swearing an oath than making an affirmation then the oath should be
retained.236

George Lekakis, Chairman of the Victorian Multicultural Commission, also argued
for the retention of the religious oath on the grounds that this would be more binding
on the consciences of witnesses with strongly held religious beliefs. In response to
the question as to how important a religious oath is to those who hold strong religious
beliefs, Mr Lekakis stated:
I think it is very important. It is binding on their conscience; it is their belief system.
I do not think that we should preclude a person’s religious conviction and [ability] to
make an oath within the context of their religious beliefs.237

Like other witnesses, he stressed to the Committee that, for some people, religion is
an integral part of their lives and that, if they wished to make a religious oath, it was
important to offer them this choice:
What is binding on somebody’s conscience is very important and if they state that
before their belief system or whether they state it before a secular affirmation is
binding to them, and that choice should be offered. Victoria is a very multi-faith
society and there are people who dearly hold their belief systems as integral to their
life. If they are put in a situation where they have to swear as a witness in a court and
they believe that to be most sacred then I think it is important to offer them that
choice.238

Two organisations whose members are frequently called upon to witness affidavits
and statutory declarations agreed that the most important factor in considering the
appropriate form of oath or affirmation is what form would be most binding on the
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witness’s conscience. The Royal Victorian Association of Honorary Justices
expressed the view that it is:
[…] important that the oath is as binding as possible on the conscience of the
deponent. Once you start removing the religious connotation from the oath, I think
you start watering down the nature of the oath being binding on the conscience of the
deponent.239

The Institute of Legal Executives agreed that:
It is very important that witnesses be permitted to swear an Oath on the sacred text of
their own religion, or pursuant to their own religion (e.g. Buddhists do not swear on a
text but on their faith itself). A witness is more likely to consider the solemnity of an
Oath made in pursuance of his/her faith.
Freedom of religion also means being able to bind one’s conscience in a manner
appropriate to the person swearing the Oath. For those who believe in a Supreme
Being, an affirmation would be of lesser quality.240

However, a religious oath is not important to every witness with strongly held
religious beliefs. The Committee recognises that it is important not to assume that
those who hold religious beliefs will automatically wish to make a religious oath. For
instance, the Religious Society of Friends, or the Quakers as they are more commonly
known, object to taking an oath on the Bible and have done so for centuries, as
readers will recall from Chapter 3 of this Report. In the view of Quakers a religious
oath sets up a “double standard of truthfulness, whereas sincerity and truth should be
practised in all dealings of life.”241
Beverley Polzin, Yearly Meeting Secretary of the Religious Society of Friends,
elaborated on this when she told the Committee that, as a Quaker, she would be dutybound to tell the truth whether she made a religious oath or not:
From the point of view of the Society of Friends, to which I belong, it would be seen
that what we are saying is that the truth is relative: sometimes people may be telling
the truth and other times they may not. I think it would be a very strong testimony on
which we would be very firm that if I, as a Quaker, say something it is truthful, and

239

L. Taig, Minutes of Evidence, 2 August 2002, p. 122.
Institute of Legal Executives, submission no. 15, p. 2.
241
B. Polzin, Minutes of Evidence, 1 August 2002, p. 13, quoted from one of the “Books of Discipline”
written in 1910. The Honourable Justice McPherson also mentions that “not every religion […]
accepts the conception of accountability to such a God” and cites the Quakers as an example: “For
members of the Society of Friends, God is not an external being. Within each of them Christ dwells.
It is this very “inner-light” of conscience that infuses Quaker life and conscience. When called to give
evidence Quakers will not give the oath. To do so would be a denial of the Christ within:” McPherson,
Hon. Justice, ‘Oaths of Witnesses,’ The Proctor, June 1989, 1-4, p. 4.
240

90

The Significance of Sacred Texts and Religious Oaths

whether I take an oath or do not take an oath that must be the criteria by which I
live.242

The Victorian Council of Churches, the peak body for a range of Christian
denominations, confirmed that not all religious people would necessarily wish to
make a religious oath. The Secretary of the Council, Maureen Postma, told the
Committee that, on the basis of the limited consultation she had been able to
undertake, while traditional Christian Churches would probably express a “preference
for oaths rather than affirmations,” churches which had developed in opposition to
tradition such as the Quakers, the Baptists and the Churches of Christ, “would reserve
the right not to make oaths but have a preference for affirmations.”243

VMC and ECCV community consultation forum
The question as to whether a religious oath increases the truthfulness of a person’s
evidence was the subject of animated discussion at the community consultation forum
convened by the Victorian Multicultural Commission and the Ethnic Communities’
Council of Victoria. Some of those who spoke at the forum emphasised the point that
a religious oath was more meaningful and respectful of diversity. Others advanced
the additional argument that a religious oath was therefore more likely to increase the
chances that the evidence given would be “the truth, the whole truth and nothing but
the truth.” On the other hand, some present rejected the notion that the oath increases
truthfulness, pointing out that people who want to will lie no matter what oath or
affirmation they take. Several delegates present took the view that a person’s religion
is not relevant in the courtroom context and that it was not important or even
desirable that a witness make a religious oath.
Members of the Muslim community were united in their feeling that there should be a
choice of oaths. One Muslim community member pointed out that a generic secular
affirmation could be offensive for members of some religions. He thought it possible
for each religious community to formulate an appropriate oath. He further told the
forum that, for Muslims, it means more for them to make a religious oath. There is
“more likelihood of the truth, the whole truth,” if they swear an oath with Allah as
their witness, he told the meeting.
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Other Muslims agreed. One representative from a Migrant Resource Centre
recounted growing up in a small Muslim community overseas. She told the forum
that religion was the unifying factor in that community and that, if the name of Allah
was invoked, it was clear to all that the person had to tell the truth and would tell the
truth. If a Muslim swears on Allah, then, the community will believe he or she is
telling the truth. Moreover, and importantly, the community will understand that the
person swearing is obligated to tell the truth, even if it may have an adverse impact on
other community members. In this way, the religious oath offers a level of protection
for the witness.
Another Muslim community representative told the gathering that the words “I
swear” had an impact on the person swearing; it makes the witness feel he is going to
say something important. If a Muslim did not have the right to swear in the name of
Allah, nothing would “move” in himself. Similarly, a member of the Turkish Muslim
community emphasised the importance of the oath as part of the ritual of the
courtroom. She told the forum that an appropriate oath “allows people to internalise
the court system as theirs;” the person in the witness box must feel that they are going
to tell the truth from their own hearts. The representative continued that this is why
the oath should be taken in accordance with the person’s individual religious beliefs –
because it is about that person telling the truth. In this way the oath is like a warning
to the person’s conscience; if allowed to make a religious oath, religious witnesses
are, in her view, at least “slightly more likely to tell the truth.”
The final comment of the evening came from another Muslim community member
who pointed out that the issue was not about creating a “competition” of oaths or
about making the court religious but rather it is about recognising diversity and the
fact that some people may live their lives according to their religion. By
accommodating different religious oaths, he told the forum, we have more chance of
achieving a just outcome and ensuring that the truth is told. In this witness’s view,
even if the oath increases truth-telling by just 1 percent, it is worth retaining. This
does not make the court religious; rather it recognises that the person giving evidence
may be a religious person.
Those who argued that a religious form of oath was important did not only come from
the Muslim community. One non-Muslim person who attended the forum
commented that, having listened to the comments of others present, it was necessary
to accommodate diversity rather than to reduce the oath to a generic affirmation. If
the purpose of the oath is to bind the witness’s conscience, then an appropriate oath is
vital. Others at the forum agreed that there should be a choice of oaths because an
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appropriate oath would be more binding on the conscience of the witness and thereby
enhance the likelihood that he or she will tell the truth.
However, others at the forum felt that the court was a secular institution and that it
was not necessary to accommodate alternative religious oaths. A representative from
the Vietnamese community pointed out that the religious oath was not a simple
question; for instance, some religions may not swear on a God or a holy book but
rather may swear on a prophet or an ancestor. He also pointed out the danger of using
the choice of oath or affirmation to imply that a witness is not being truthful. For
instance, if a Muslim chooses to take an affirmation, is his or her evidence really less
believable than the evidence of one who swears on Allah? In this attendee’s view,
there should be a minimum standard – a universal oath or affirmation. On the other
hand, he acknowledged that if someone particularly wanted to make a religious oath,
they should be allowed to do so. In this way, his views are similar to those witnesses
who argued for a reversal of the current order (making the affirmation the standard
and the oath as the lesser position) whose views are considered in Chapter 10 of this
Report.
Another witness told the forum that she had always been taught that courts had
nothing to do with religion and that, in her view, religion and state should be kept
separate. There appeared to be some support for this view in the room. For instance,
another community representative reiterated the point made earlier that people will lie
no matter what oath or affirmation they take. This witness and others also highlighted
the difficulties of ensuring that all holy texts were available and handled in the correct
manner. A member of the Chinese community agreed that it was better to make an
oath or affirmation in the “name of the court” rather than in accordance with a
particular religion.
In conclusion, the forum revealed a large diversity of views among the range of
culturally diverse communities in Victoria. However, on balance there appeared to be
somewhat more support for the proposition that it is important to be able to make a
religious oath and that therefore witnesses in court should have a choice about the
form of oath or affirmation they make. It was clear that delegates present thought that
people should not be forced or expected to make a religious oath (it was pointed out
that some religious people may prefer to make an affirmation) but that they should at
least have this option.
The Committee notes that many of the arguments presented by community
representatives at the forum are similar or identical to the arguments advanced by law
reform agencies and other legal commentators to support either the retention or the
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removal of the religious oath. These arguments are examined in detail in Chapter 10
of this Report. The Committee has chosen to highlight the comments of those present
at the forum in this section because they relate to the specific terms of reference being
considered in this Chapter.

The importance of the oath as courtroom ritual
The submission of one member of the Muslim Turkish community who attended the
community consultation forum cited in the previous section, highlights an important
point which is in many ways related to the proposition that a religious oath is often
more meaningful and binding on the conscience of religious persons – namely, that
the oath is an important element of courtroom ritual. The oath, together with the fact
that a witness must stand in the witness box and other courtroom rituals, all impress
upon the witness the importance of telling the truth.
Dr Kathy Laster also emphasised the importance of the oath as ritual. As she told the
Committee:
The taking of the oath is one of the things they often show [on television] and people
sort of expect it. If it is not there, they wonder, “Am I being treated differently?:” or,
“It’s not what I was led to believe would occur.” That in itself is disconcerting. In
another sense it is a cultural tradition not because the Bible is central but because
people expect the Bible to be given to them. I draw that distinction.244

Later in her evidence Dr Laster emphasised the importance of retaining this element
of ritual, whether or not it is decided to retain the religious oath:
Providing you did not move too far in your wording and that there was some way in
which people still felt, ‘Oh, I kind of get what is going on here; somewhere in my
mind I recall that this is what should occur,’ you would not get hostility. It would be
a minor change, I think, in the wording. It may be that if you do not want the Bible,
you may get people to put their hand on their heart or do some other physical gesture
that to them seems some symbolic or a significant form of ritual.245

Justice Mushin, who appeared on behalf of the Family Court of Australia, also
emphasised the importance of the ritual of the oath and argued that this element of the
oath helped enhance truthfulness in our judicial system. His comments are cited in
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the final Chapter of this Report in the section which examines the arguments for the
retention of a religious oath.
This evidence on the importance of ritual is significant because many other
commentators and witnesses to this Inquiry have argued the opposite view, namely
that the oath has become a ritual which has little meaning for many of the participants
and is therefore not worth retaining. This is in fact one of the principal arguments
advanced by those who call for the removal of the religious oath. The submissions of
those who stressed the importance of the ritual rather than the “emptiness” of it are
discussed in this Chapter because their views are closely linked to the argument that a
religious oath is more likely to be binding on a witness’s conscience. They are,
however, also relevant to the proposition that the religious oath should be retained.

Conclusion
On the basis of the Committee’s consultation in relation to the importance of religious
texts and appropriate religious oaths to members of particular religious faiths, the
Committee draws the following conclusions:
•

religious texts are important to members of different religions but not all
religions have a single religious text recognised by all followers;

•

even if there is a single religious text, it may not be appropriate to make an
oath on this religious text in the same way that most Christians take an oath on
the Bible;

•

for example, many texts require particular handling rituals or can only be used
under certain circumstances;

•

most people with strongly held religious beliefs consider it important that they
have the opportunity to make an oath in accordance with their religious
beliefs; however there are some who would prefer to make an affirmation;

•

the witnesses who emphasised the importance of an appropriate religious oath
generally did so on the basis that a religious oath recognised that persons in
court or swearing affidavits may be spiritual beings; many people with
strongly held religious beliefs feel that a religious oath is more evocative or
meaningful for them and may be affronted if not allowed to make a religious
oath. Some witnesses also felt that a religious oath may be more binding on
the consciences of those with strongly held religious beliefs.
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A note on recommendations
These conclusions have assisted the Committee to make recommendations for both
legislative and non-legislative reforms. The main recommendations for legislative
reform are discussed in the examination of the reform models canvassed in the final
Chapter of this Report. Recommendations in relation to the range of appropriate texts
and religious oaths are made in the next Chapter following the discussion of the
current range of texts and oaths accommodated in the Victorian court and tribunal
system.
It should be noted that these recommendations will only be relevant if it is determined
that the current system of allowing alternative religious oaths as well as the
affirmation should be retained. The Committee notes that several witnesses, law
reform agencies and other legal commentators have called for the removal of the
religious oath and its replacement with a universal secular affirmation. If this reform
model were adopted, many of the recommendations below would cease to be relevant
because there would be no need to have a range of texts, forms of oath or education as
to the choices available.
The Committee considers the arguments for and against the retention of the oath in
the final Chapter of this Report. Without pre-empting the discussion in that Chapter,
the Committee foreshadows once again that its conclusion is that witnesses should
continue to have the opportunity to make a religious oath. On this basis, and because
the terms of reference for this Inquiry specifically direct the Committee’s attention to
these issues, the Committee proceeds with making recommendations on the provision
of religious texts, minimum standards and related matters in the next Chapter of this
Report.
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CHAPTER SEVEN – RANGE OF TEXTS AND
FORMS OF OATH

Part (b) of the terms of reference requires the Committee to have regard to:
The provision of a sufficient range of appropriate texts and minimum standards in
this regard for all Victorian jurisdictions.

The first part of this Chapter examines the range of texts currently available in courts
and tribunals and the second part considers the provision of texts by the classes of
people who are permitted to witness affidavits. Due to the conclusion reached in the
previous Chapter that the form of oath is often more important than the availability of
particular religious texts, the Committee also considers the different forms of oath
which are accommodated by courts and witnesses.
In addition, the Committee looks at the extent to which courts, tribunals and other
witnesses already offer a choice between the oath and affirmation. As discussed in
Chapter 4 of this Report, strictly speaking, the Evidence Act 1958 (Vic) requires the
standard form of oath on the Bible to be administered “without question” unless the
witness “voluntarily objects” or the court or judicial officer has reason to think that
the standard form of oath would not be binding on the conscience of the person about
to be sworn. Despite the statutory priority accorded to the oath on the Bible in the
Evidence Act 1958 the Committee received evidence that the practice of courts,
tribunals and persons who are authorised to witness affidavits, is inconsistent. It
appears that, increasingly, witnesses are offered a choice between the oath and the
affirmation. The Committee considers that the current practice in this area is relevant
to the Inquiry and accordingly examines it in this Chapter.
The Committee notes that the Supreme Court of Victoria, the Magistrates’ Court of
Victoria, the Victorian Civil and Administrative Tribunal (VCAT) and, even though it
is not within the Victorian jurisdiction, the Family Court of Australia, all participated
in this Inquiry, making both written and oral submissions to the Committee. When
invited to comment, the County Court of Victoria made a short written submission to
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the Committee that the administration of oaths and affirmations pursuant to the
Evidence Act 1958 “operates perfectly satisfactorily”246 and that there is “no call or
cause to change or vary those provisions.”247 Accordingly, the County Court
concluded that it did “not wish to comment further on [the] Committee’s Terms of
Reference.”248 As a consequence, the Committee has not been able to incorporate
evidence of the practice and procedure of the County Court into this Report.

Do courts and others offer a choice between the oath and the
affirmation?
In its written submission the Ethnic Communities’ Council of Victoria made the
following comment:
Anecdotally, the Evidence Act, which currently provides for the option of making an
affirmation rather than taking an oath, is applied unevenly in different courts, and this
appears to be strongly influenced, case by case, by the discretion observed by the
court officer responsible.249

The evidence the Committee received confirmed the correctness of this observation.
In general, however, most witnesses told the Committee that they already give people
the choice between making an oath or taking an affirmation.

Victorian Civil and Administrative Tribunal (VCAT)
Justice Kellam of VCAT told the Committee that he was concerned about the oath
being administered without question where witnesses were often unrepresented and
may not be aware of the options available to them. Accordingly, he introduced at
VCAT the practice of directing staff to offer people the choice. Justice Kellam
acknowledged that this practice may not be strictly in accordance with the Evidence
Act 1958:
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I do not think that, on a strict reading of the Evidence Act, [the practice of VCAT]
complies with the Act, however I took the view that it was quite arguable that there
was a prospect that it was not reasonably practicable within section 102(b) to
necessarily provide the oath required by the person, be they Muslim, Hindu or
otherwise. That is the course we have taken, which could arguably not comply with
the Act but I think it is within the spirit of the Act.250

Margaret Lothian, one of VCAT’s members who frequently administers oaths and
affirmations confirmed this practice, informing the Committee that:
My usual question is now “Would you like to affirm or would you like to swear on a
holy book?” although when the person in question is obviously anglo-saxon I usually
say “Bible” instead of “holy book.”251

However, Ms Lothian appears to go one step further than other courts and tribunals
by recommending the affirmation where a witness is unsure about which option to
take:
If the person making an oath is unsure, or asks what the difference is, my usual
answer is “Affirmation is probably appropriate.”252

Ms Lothian notes that “a prescribed form of words would be very useful.”253

The Supreme Court of Victoria
The Supreme Court of Victoria also offers witnesses and others a choice, confirming
that “it is the practice for both tipstaves and associates to ask a witness whether he or
she wishes to take an oath or make an affirmation.”254 Unlike VCAT where many
parties are unrepresented, most parties in the Supreme Court do have legal
representation:
Almost invariably, the tipstaff or associate will be informed by the legal practitioners
before the Court convenes when a witness has special needs such as wishing to take
an oath other than on the Bible or will have an interpreter.255
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On the other hand, in response to the question as to whether court officers inform
witnesses that they may object to taking an oath or may take an alternative oath, the
Prothonotary of the Supreme Court, Mr Saltalamacchia indicated that the practice was
less than consistent when he said:
It is a combination of all. It depends where the oath has been administered, how, and
in particular by whom.256

Jury Oaths in the Supreme Court
The Juries Act 2000 provides that:
On being empanelled, jurors must be sworn in open court in the form of Schedule 3
applicable to the case.

Schedule 3 lists two forms of oath for criminal trials and civil trials respectively.
Each starts with the words: “You and each of you swear by Almighty God […]”
The Committee was interested to hear whether other forms of oath could be
accommodated given that the Juries Act 2000 appeared to give no flexibility in the
form of oath.
The Prothonotary of the Supreme Court of Victoria, Mr
Saltalamacchia, told the Committee that there was some flexibility but this appeared
to be dependent upon the juror raising an objection which had only happened “on one
or two occasions:”257
All jurors view an explanatory video prior to be being taken to court and
subsequently empanelled. Whilst that does not cover the different options, it makes
them aware of what the court process is going to be. On one or two occasions a juror
has felt uncomfortable swearing on the Bible and wanted to swear on the Old
Testament or preferred to affirm, so they know the situation and what to expect
before they get to a court. If they have an objection they generally raise it.258
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Children’s Court of Victoria
The Children’s Court of Victoria also offers a choice, despite the current wording of
the Evidence Act 1958. According to its written submission:
Clerks of the Court in the Magistrates’ Court are encouraged to offer the choice in a
neutral way to witnesses, and this has a clear benefit for those who prefer not to take
the oath.259

Magistrates’ Court of Victoria
In contrast, the Magistrates’ Court of Victoria takes the view that the legislation
constrains magistrates and court staff from giving witnesses and other parties a choice
between the standard oath and the affirmation. However, the Chief Executive Officer
of the Court, Pat Armstrong, noted that some magistrates felt that a choice could be
implemented straightaway whereas others took the view that this would not be
appropriate without legislative reform:260
[T]echnically the legislation probably precludes us from acting upon it straightaway,
because one of the requirements of the legislation is that a person will take the current
form of oath, which is an oath on the Bible, unless the person objects for religious
reasons and the magistrate or the court determines that it is against the person’s
religious belief or they have no religious belief. So the court agrees that the use of
the Bible is an antiquated practice.261

In its written submission the Court confirms that currently:
there are no guidelines to a Court Officer to make a deponent aware of their right to
take a culturally appropriate form of oath or affirmation. If a witness states he/she
has no religious belief or taking the oath is contrary to a religious belief the
magistrate determines the relevant form of oath or affirmation. Some magistrates
advise deponents of the impact of taking an oath or affirmation and that they are
bound by the evidence they are giving.262

These comments support anecdotal evidence to the Committee that the practice in
Magistrates’ Courts varies considerably between locations.
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Other witnesses
Of the few classes of persons authorised to witness affidavits who addressed the
issue, all confirmed that they offered people the choice between the oath and the
affirmation.
Laurie Taig on behalf of the Royal Victorian Association of Honorary Justices told
the Committee that Justices of the Peace are trained to explain to deponents that they
can take the oath on various religious texts and that there is the option of an
affirmation.263 However, the Committee notes that the section entitled “Formula for
Administering an Oath” in the training information booklet264 produced by the
Association directs Justices of the Peace to administer the standard oath on the Bible
as a “formula – to be applied in every case.” Only if the deponent says “I don’t
believe in God” or “My religion says I’m not allowed to swear an oath” or similar is
the Justice of the Peace supposed to suggest that an affirmation be made.265 The
Committee comments on the inappropriateness of this instruction in the later section
of this Chapter entitled “Tipstaffs' / Associates Manuals.”
Michael Hodder confirmed that EPA investigators also inform deponents that they
have a choice.266 Finally, the Veterinary Practitioners Registration Board of Victoria
informed the Committee that the practice in formal board hearings is to give people
the choice between the oath and the affirmation and noted that:
[…] to date the Board has not had any requests from persons wishing to swear a
different religious oath or refusing to either swear or make an affirmation.267

Information provided to witnesses
Although it would seem that, in the majority of cases, witnesses are offered the choice
between the oath and affirmation, the evidence above suggests that this choice is
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usually first revealed to the witness immediately prior to swearing and that no real
explanation of the choices is given. Even in the Supreme Court, where it appears
Counsel normally informs the Court as to how their client wishes to swear, it is
unclear as to what information is given to witnesses about their choices.
Several witnesses to this Inquiry found the lack of information provided to witnesses
and others required to swear to be problematic. Prominent among these was the
Magistrates’ Court of Victoria on behalf of which Pat Armstrong told the Committee:
We believe that there should be some more involvement and it could be in the form
of a brochure being made available or perhaps, as we change, in the form of a video
being shown in the Court foyer area talking in general about oaths, the giving of
evidence and those sorts of things.268

Mr Armstrong confirmed that “nothing at all is produced at this stage”269 and that the
Court agreed there was a need to inform witnesses and others of their rights:
We are saying that it should be more open and that people should be informed of their
rights and have more involvement in the oath or affirmation they take.270

In particular, he noted:
There is a need to raise awareness among people that they do not have to take the
oath on the Bible.271

Justice Kellam on behalf of VCAT agreed that there was a need for more information
but noted that it was difficult to have such material translated due to a lack of
resources:
You can maybe achieve that [education for witnesses] by handing out something
beforehand, but I might say that we do not have enough resources to produce the
guidelines we produce now in languages other than English. The trouble with many
educative processes is just that: you are educating people who speak and read English
well so you are preaching to a small part of the community you are really dealing
with.272
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Maureen Postma, representing the Victorian Council of Churches, told the Committee
that witnesses should be made aware of their options “early in the process and not
once a person is in the witness box”273 (where they are likely to be intimidated).
The Ethnic Communities’ Council of Victoria and the Family Court of Australia also
emphasised the importance of education. The Ethnic Communities’ Council
submitted:
Citizen education of the judicial processes is essential to achieve respect and
commitment [to] the system and to minimise discrimination.274

In the ECCV’s view this education has “by and large been inadequate to date.”275
The Family Court of Australia stressed the importance of community education in
relation to any reforms which are implemented as a result of this Inquiry. Justice
Mushin told the Committee:
I would hope and expect that any reform that the Victorian Parliament were to enact
would be accompanied by an education program explaining why whatever has been
done has been done.276

The issue of community education was also raised in relation to the procedures for
becoming a Justice of the Peace. This issue is discussed in Chapter 9.
Finally, the Committee notes that the importance of community education was
emphasised in the ALRC Report on Multiculturalism and the Law. It noted the
widespread ignorance about the legal system and the law more generally and makes a
number of recommendations for public awareness campaigns including that programs
should be developed in consultation with ethnic communities, that they should use
existing community networks and the ethnic media.277
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Conclusion
The Committee is concerned about the current lack of consistency among courts,
tribunals and other witnesses in relation to whether a choice is offered between the
oath and the affirmation. For instance, witnesses are generally presented with a
choice in VCAT but are usually presented with the Bible unless they object in the
Magistrates’ Court.278
The evidence received suggests that witnesses are often offered a choice despite the
fact that the Evidence Act 1958 requires the oath on the Bible to be administered
“without question” unless the witness voluntarily objects.279 The Committee finds
this lack of correlation between the wording of the Act and the practice to be
problematic. However, this does not mean that the Committee believes that the oath
should be administered “without question” as is currently required by the Act.
Rather, the Committee sees the current lack of adherence to the Evidence Act 1958 as
a reason why the Act should be reformed. The Committee considers reform models
in the final Chapter of this Report.
The evidence received also suggests that little, if any, information is disseminated
about the choices available to witnesses and others or that more extensive information
is only provided on an ad hoc basis (for example, if counsel informs the witness of his
or her options). Moreover, it would appear that, at best, witnesses and others are only
told about their option to make an oath or an affirmation; the Committee received no
evidence that witnesses are informed that they can make an oath in accordance with
their own religion. It seems that such witnesses are expected to object to the two
options given to them – an onerous requirement given the solemn and often
intimidating surroundings of the courtroom – or that court staff are left to “guess” that
a witness might wish to take an alternative form of oath. The dangers of such guesses
are discussed in Chapter 8.
Accordingly, the Committee recommends that witnesses, jurors and all others who are
required to give evidence in court or by affidavit be given information concerning the
system of oath taking prior to entering the witness box and that, in particular, they are
made aware of their right to take an appropriate oath in accordance with their religion.
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The Committee believes that the information given should be uniform throughout all
Victorian Courts and Tribunals.
However, uniformity of practice means uniformity in the information and choices
given to witnesses, not rigidity in the forms of oath accommodated. Respect for
individual cultural (including religious) diversity, one of the hallmarks of
multiculturalism, means that differences within religions must be respected.
In addition, the Committee is aware that, with over 100 faiths practised in the
Victorian community, it would be a difficult and unworkable solution to formulate
possible forms of oath for all of them. However, the Committee believes that it is
important that all people be able to make an oath in accordance with their religion.
This is in line with the multicultural principle of restricting cultural or religious
freedom as little as possible and of acknowledging and respecting the diversity of
faiths in our society. Allowing scope for flexibility, within reason, for the form of
oath is therefore desirable.
It is also in accordance with the principal purpose of the oath: to ensure that the
evidence given in our courtrooms and on affidavit is the truth. If a witness nominates
that a particular religious oath is binding on his or her conscience, he or she should, as
far as practicable and leaving aside the hypothetical situation where the witness asks
to make an oath which is clearly a mockery of the court process, be allowed to take
that oath.
In accordance with these conclusions, the Committee considers that witnesses, jurors
and others required to make an oath or affirmation should be advised that:
•

they can choose an affirmation or an oath with no statutory priority given to
either option;

•

the oath can be in accordance with their religious belief with or without a
sacred text;

•

they can ask the court for a list of oaths which are considered acceptable;

•

the list can be provided prior to their attendance at court or on request to court
staff at the court on their appearance date; and

•

appropriate interpretation of the oath can be provided by court interpreters.

The Committee considered the difficult issue of disseminating such information to
witnesses, jurors and others who will be required to make an oath or affirmation. One
way of providing the information to witnesses before they come to court would be to
print it on the back of court summonses. However, the Committee is mindful of the
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fact that not all witnesses will read such information before attending court and
therefore considers that courts and tribunals must make efforts to provide and
publicise the information on the court premises. The Committee considers that the
information outlined above could be printed on posters and made available in waiting
areas and so on for witnesses and others to read before entering the witness box or
being sworn in as jurors.
In addition, the Committee considers that this information, together with the manual
held at the court which lists the possible oaths, should be placed on court, tribunal and
the Department of Justice legalonline websites. The Committee considers the
provision of an updated manual for court staff later in this Chapter. In short, it is
proposed that the manual will contain a list of oaths suggested by the peak
organisations of various religious groups together with information about oaths and
affirmations in different cultures.
Finally, the Committee believes that persons permitted to witness affidavits should be
able to provide information to those swearing affidavits and that this information
should be provided by the Department of Justice and distributed by the Department of
Justice in conjunction with relevant organisations.

Recommendation 1
That witnesses, jurors and others required to make an oath or affirmation in
Victorian Courts and Tribunals be advised that:
•

they can choose an affirmation or an oath with no statutory priority given to
either option;

•

the oath can be in accordance with their religious belief with or without a
sacred text;

•

they can ask the court for a list of oaths which are considered acceptable;

•

the list can be provided prior to their attendance at court or on request to
court staff at the court on their appearance date; and

•

appropriate interpretation of the oath can be provided by court interpreters.
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Recommendation 2
That information be given to witnesses, jurors and others before they enter the
courtroom, including but not limited to printing the information on the back of
court summonses, on posters and in paper form in witness and jury waiting areas.

Recommendation 3
That the information to witnesses, jurors and others on oaths and affirmations
should be placed on the Department of Justice legalonline website and the websites
of the various Courts and Tribunals in the Victorian jurisdiction.

Recommendation 4
That persons permitted to witness affidavits should be able to provide information
to those swearing an affidavit and that information be provided by the Department
of Justice and distributed by the Department of Justice in conjunction with relevant
organisations.

Religious texts currently available in courts and tribunals
The Committee heard evidence that the Bible and the Qur’an are available in most
courts and tribunals. This is despite the fact that the submission of the Islamic
Council noted that the use of the Qur’an in the courtroom context is unnecessary and
even inappropriate. The Committee refers to the evidence received from each of the
relevant witnesses in turn below.

Magistrates’ Court of Victoria
Pat Armstrong, Chief Executive Officer of the Melbourne Magistrates’ Court told the
Committee:
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There should be a Qur’an at every courthouse. We purchase new Qur’ans about
every two or three years, and similarly the Bibles are purchased in bulk, both Old
Testament and New Testament.280

Supreme Court of Victoria
The Supreme Court Library holds copies of various religious texts, “such as the
Koran, the Pentateuch in Hebrew and the Bhagavadgita.”281

VCAT
Justice Kellam told the Committee that the Bible and the Qur’an should be available
but noted that:
[…] there are often difficulties about getting a Qur’an. In our situation we have 41
hearing rooms and we might find that a Qur’an has gone missing. We actually have
three copies, but they can be around various places. Our view is that people do feel
singled out if the hearing has to be stood down to get a Qur’an from the library – that
does not happen to other witnesses.282

Family Court of Australia
Although it is not in the Victorian jurisdiction, the practice in the Family Court
provides a useful comparison. Justice Mushin informed the Committee that both the
Bible and the Qur’an were “immediately available.”283 He noted that the Court was
normally on notice if the Qur’an were required because all evidence in chief in the
Family Court is on affidavit. In addition:
Barristers are advised that they should make their clients and witnesses aware of the
requirements so they are not embarrassed when they come into the witness box by a
whole long inquiry, because that would defeat the whole purpose of the exercise.284
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Most common forms of oath accommodated in courts and
tribunals
The most common forms of oath accommodated generally corresponded with the
religious texts made available. This appears to be further evidence to suggest that, in
general, it is assumed that religious oaths are made on religious texts.

Magistrates’ Court of Victoria
The Magistrates’ Court, for instance, confirmed that the three most common forms of
attesting the truthfulness of evidence are the standard form of oath on the Bible
(sometimes the Old Testament for Jewish witnesses), the affirmation and an oath on
the Qur’an. Pat Armstrong told the Committee that “the others are very rarely
used.”285

VCAT
Similarly Grant Small, a tipstaff employed at VCAT, confirmed that in his 12 years’
experience working with VCAT and in the court system he had “never been requested
to do anything outside of the Qur’an, the oath on the Bible and the affirmation.”286
“However,” he added, “I do know that there have been examples in the County Court
where a fellow had to come up with a match for the Buddhist or Chinese.”287 The
Committee looks at such “alternative” forms of oath in the next section of this
Chapter.
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Supreme Court of Victoria
The Supreme Court named the same three forms of oath as the most common:
The vast majority of people take an oath on the Bible. A small but increasing number
will make an affirmation. The use of the Qur’an is the next most common. Requests
for an alternative form of oath are rare.288

Most common forms of oath accommodated in the witnessing
of affidavits
The Committee received relatively little evidence about oaths accommodated by
witnesses permitted to witness affidavits and what evidence it did receive revealed a
mixed picture.
Michael Hodder, Manager of the Special Prosecutions Unit at the Environment
Protection Authority (EPA), told the Committee that deponents are given the choice
between the standard oath on the Bible or an affirmation and that there was no
demand for the use of other texts such as the Qur’an.289
When asked about the forms of oath accommodated by Justices of the Peace, Laurie
Taig replied:
As they are appointed from within community groups those where there is a religious
connotation no doubt would have an option and a text there. For instance, at
Camberwell we have both a Bible and a Qur’an. I do not know of an occasion where
the Qur’an has been used at this stage. It is likely that the needs of that particular
community are met by the honorary justice because of their specific knowledge.290

Victoria Legal Aid indicated that it accommodated a variety of oaths:
Although it does not have a specific policy in this area, VLA has had on its premises
and has utilised the following texts at various times for the purposes of witnessing
affidavits: the Bible, the Qur’an, the Torah and the Guru Granth Saheb. We are
aware the Refugee Review Tribunal are very sensitive in these matters and have
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allowed Buddhists to obey the ritual associated with the lit candle, but we are
unaware of any overt or consistent policies in this regard from courts or tribunals.291

The proposition that, while it might be reasonable for courts and tribunals to provide a
range of texts, such a requirement would be onerous for witnesses to affidavits, was
addressed by few witnesses. The Royal Victorian Association of Honorary Justices
expressed the view that Justices of the Peace should not have to provide a range of
texts but that, if a deponent brought their own, then an appropriate oath should be
accommodated:
We do not believe that every justice should cater for every need. However, should
the deponent bring with them a religious book on which to swear it should be
accepted as it is likely to be considered more binding than an affirmation.292

Alan Trumble JP agreed that it was “logical and fair” that courts provide a range of
texts but not that Justices of the Peace and other witnesses be required to do so. “The
person taking the oath,” he observed, “could be invited to bring their own.”293

Unusual forms of oath accommodated
Historical perspectives
A number of authors have commented on some of the alternative forms of oath
accommodated or, in many cases, imposed on witnesses in the past. As one author
commented, in the past, if non-Christian witnesses did not know the form of oath
appropriate to their religion, courts:
took it upon themselves to devise what they regarded as a binding form of oath for
what may be termed the more “exotic” religions.294

The author refers to the attempts as “sometimes farcical” and often irrelevant or
offensive to the witness.295 After describing a supposedly traditional Chinese oath in
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which a saucer is cracked, the author cites the observation of another commentator
that Chinese witnesses found this form of oath amusing:
it having absolutely no significance to them, either religiously or otherwise. Such an
oath was not used in China and was merely an idea invented so as to provide an
Oriental version of the English Oath.296

In his article in the Monash Law Journal, ‘The Law of Testimonial Oaths and
Affirmations,’297 Mark Weinberg also refers to the inappropriateness of the Chinese
oaths, including saucer cracking, cutting off a rooster’s head and snuffing out a
candle:
These “oaths” bear not relationship at all to Chinese court procedure either before or
after 1948, where no oath is used. They are merely rituals attaching to certain
societies which have been adapted to the judicial procedure of Her Majesty’s Courts
of Justice.298

In an article published in the late 1980s,299 Sir Kevin Anderson also referred to the
Chinese oath which involved cutting the head off a cock, breaking a saucer or burning
a sheet of paper but his best anecdote related to an Indian witness:
Many years ago, I administered the oath to an Indian who wished to be sworn on the
“Sacred Waters of the Ganges” – a quantity of which an obliging constable readily
obtained for the occasion.300

The witness in that case allegedly wished to be sworn in that manner, but Weinberg
referred to a similar form of oath which was regarded as meaningless and offensive
by another witness and which became the subject of a complaint to the Law
Department.301
In the letter the woman complained that:
[…] while attending a Magistrates’ Court in Bendigo in connection with a car
accident she was required, despite her initial objection, to take the oath on a glass of
water, reciting the following incantation, which was entirely meaningless to her:
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“I swear by the Holy Waters of the Ganges and by the Sacred Animal the Cow, that
the evidence I shall give in this case shall be the truth, the whole truth and nothing but
the truth. If I do not tell the truth may my soul be damned.”302

As the woman put it in her letter of complaint:
I do not consider it as the proper procedure for taking an oath for a learned Hindu.
To my knowledge the procedure in India is to take the oath on the Holy Gita. All the
words in the oath are similar to that of a Christian’s oath on the Bible except that the
word Bible is replaced by Gita.
I would suggest that you revise the procedure for taking the oath for Hindus
according to Indian customs. It shouldn’t be very difficult to obtain the necessary
number of copies of the Gita for the places like Bendigo with an increasing Hindu
community.303

This was actually one of the forms of oath listed in the Clerks of Courts Manual,
which was amended as a result.304

Aboriginal Oaths
Some of the most inappropriate and offensive historical oaths were those
administered to Aboriginals who, as discussed in Chapter 3, in the early years of
settlement, were not able to give evidence under oath at all. Russell Goldflam
describes a special Ordinance passed in the Northern Territory in 1939 which allowed
Aboriginal witnesses to be sworn in what he describes as a “bizarre and inaccurate
attempt at translating the oath into Aboriginal Pidgin English:”305
You bin savvy that trouble bin come up alonga Mt Doreen, along that one Jimaja.
Now we want to tell us about that trouble. No more gammon, no more humbug. You
tellum true fella all the time; no more what other blacks bin talk alonga you, but what
you bin see yourself alonga your own eye. Now talk out loud fella, all bin want to
hear, big fella boss, and all about, talk true fella, all the time, no more be
frightened.306
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Another author reported that in a Darwin murder trial in 1913, the judge administered
the oath to an Aboriginal witness using Aboriginal Pidgin English himself:
Judge:

Now, Ada, you savvy those blackfella there? (pointing to the
defendants)

Witness:

Yaas, me savvy.

Judge:

You see those white gentlemen there? (pointing to the jury)

Witness:

Yaas, me see ‘em.

Judge:

Alright right, Ada. Now, you tell those gentlemen all you savvy
about those blackfella. And you talk straight fella.

Witness:

Yaas.

Judge:

And loud fella.

Witness:

Yaas.307

Goldflam notes that courts are less patronising in their approach to the oath now but
that its interpretation remains a challenge. In addition, he is critical of the way the
standard oath was often administered without an interpreter:
in a situation in which all present are aware that the person so swearing has no more
than the vaguest idea of what he or she is actually swearing to.308

In an earlier article,309 Ken Liberman also highlights the problems with administering
the standard oath to Aboriginal witnesses. In the article Liberman extracts passages
from a transcript of proceedings in a Magistrates’ Court in which the Aboriginal
witness clearly has no understanding of the language or ritual of the oath which the
magistrate nevertheless insists on proceeding with:310
Clerk:

I call AP [Aboriginal Person]

AP:

(stands up, unaware that he is supposed to enter the witness box; is
directed to the witness box)
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Clerk:

Say, ‘I swear by almighty God’

AP:

Yes.

Clerk:

You say that: ‘I swear by almighty God’

AP:

I swear almighty God. [sic]

Clerk:

‘To tell the truth …’

AP:

To tell the truth …

In this instance AP is participating in a dance as a partner who is ignorant of the steps
but willing to go wherever he is led. AP demonstrates a willingness to agree with
what the clerk says, but whether he understands the meaning of his agreement is
problematic.311

The Committee is not aware of any current problems of this nature existing in
Victoria today. The Committee invited submissions to this Inquiry from Aboriginal
organisations and the Minister for Aboriginal Affairs but did not receive any
submissions from these sources.312

Law Reform Agencies
Other law reform agencies have also analysed the different forms of oaths. Most
recently, the Irish Law Reform Commission considered the complex system of oath
which allegedly conformed to the beliefs of other religions which developed in the
nineteenth and early twentieth centuries.313 As an example, the Commission cites the
form of oath believed to be binding on a Buddhist but notes that this form of oath may
be meaningless to many Buddhists:
[…] Buddhists are not sworn in countries where that faith is dominant, and it appears
that this form of oath is insulting to Western Buddhists and would have no particular
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effect on their conscience – Western Buddhists do not even recognise the deity of
Dhamma.314

The Report also examines the practice of swearing Muslims on the Qur’an although
“such a ceremony is not in conformity with the dictates of Islam, and although it
would in fact be an embarrassment to Moslems [sic].”315 Like Weinberg and other
authors, the Irish Law Reform Commission is particularly scathing of the various
“Chinese oaths,” branding them:
misconceived exotics of European origin apparently deriving from the rituals
attaching to certain secret societies, which bear no relationship at all to Chinese court
procedure.316

The Equal Treatment Bench Book prepared by the English Judicial Studies Board is
somewhat more circumspect in its criticism of the “saucer cracking” oath but
nevertheless warns against its use:
In the past, court staff have been instructed to administer a form of declaration to
Chinese witnesses in a ceremony which involves the breaking of a saucer. This
ceremony, instituted in the Imperial Courts of China many centuries ago, is very
rarely practised today in courts of law, although it is said to be practised by the Triads
during their secret initiation ceremonies. It is probably because of this association
that Chinese today do not ask or choose to take an oath in this manner. It should
therefore not be used.317

The Bench Book is also critical of an older Buddhist form of oath:
In the past, court staff have been instructed to administer a form of declaration to
Buddhists which starts “I declare in the presence of Buddha that …” This form of
declaration is wrong and unacceptable to Buddhists and should not be used.318

The Committee notes that this form of Buddhist oath still appears in many of the
Manuals used in Victorian Courts and Tribunals today.
In its interim Report on Evidence in the mid 1980s, the Australian Law Reform
Commission (ALRC) also examined the law on oaths and affirmations and
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highlighted the lack of consensus on the appropriate form of oath for different
religions:
There is authority, for example, for three different forms of oath for Hindus:
-

swearing an oath in the Christian form but using one of the religious texts
such as the Vedas or the Upansishads or the Bhagavagita;

-

swearing ‘by the holy water of the Ganges and by the sacred animal, the
cow’ and asking that ‘my soul be damned’ if I do not tell the truth;

-

using the normal Christian wording by touching the hand or foot of a
Brahmin.319

The ALRC also found that many forms of non-Christian oath were offensive or
inappropriate.320 The Report refers to the complaint received by the Secretary of the
Law Department in Victoria from the Hindu witness cited above. Other examples
include the following:
Sikhs. It has been argued that a Sikh does not regard the Granth as a holy book
outside the Temple and would not regard a Granth produced in court, therefore, as
being particularly binding on his conscience. The Punjab High Court has ruled that
on no account may a Granth even be brought into court.
Buddhist. This form of oath that refers to the deity Dhamma has been described as
insulting to Western Buddhists and as having no particular binding effect on their
consciences. The deity Dhamma is not recognised as such by Western Buddhists.321

Witness evidence
Given that many of the articles referred to above were published more than a decade
ago the Committee expected that offensive or meaningless forms of oath would no
longer be offered to or imposed on witnesses. Indeed, the Committee received
evidence that courts and tribunals are now guided by witnesses themselves as to the
appropriate form of oath.
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For instance, when told that it was the submission of the Islamic Council of Victoria
that it was inappropriate for a Muslim to swear an oath on the Qur’an as most
Christians do on the Bible, Justice Mushin on behalf of the Family Court emphasised
that witnesses were only given a Qur’an if they expressed a wish to hold it; it was by
no means a requirement to use it.322 There was no indication from the other Courts
and VCAT that Muslim or any other witnesses were required to use a particular
religious text.
In addition, the clear evidence from courts and tribunals summarised in the previous
section of this Chapter was that any form of oath beyond the Bible, the affirmation
and the swearing on the Qur’an, was rare. For instance, in response to the question as
to whether a Buddhist would be able to swear an oath in accordance with his or her
religion, Pat Armstrong (on behalf of the Magistrates’ Court of Victoria) answered
“yes” but went on to confirm that forms other than the three indicated (on the Bible,
the Qur’an or the affirmation) are “very rarely used.”323 Later he commented in
relation to more unusual forms of oath: “technically the legislation now does not
allow it.”324
Where alternative oaths have been accommodated, it is at the specific request of the
witness. For instance the Supreme Court of Victoria indicated that it had been called
upon to administer unique forms of oath, albeit rarely. In contrast to the Magistrates’
Court, the Supreme Court appears to take the view that such alternative forms of oath
are acceptable if the witness declares them to be binding on his or her conscience.
Judge’s Associate, Samantha Loo, recounted from personal experience how a wicca
witch who was an accused insisted that he wanted to swear on his sacred borstal (the
Committee understands that this is a form of staff). The judge adjourned the hearing
so that a suitable form of oath could be formulated.325 As Ms Loo told the
Committee:
A form of oath was devised which was similar to the form used for an affirmation
except that he swore on his sacred borstal. That is the most unusual instance of
swearing.326

Tipstaff, Trevor Peters, related a similarly unusual form of oath in his experience:
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There was also one trial where the person requested to swear on an ankh, a religious
cross with two loops above the crossbeam. A similar sort of procedure was taken.
The judge adjourned the court, went out and conferred with other Judges the best way
to do it and an appropriate oath was devised. Both were deemed to be binding by the
person giving evidence in the eyes of the judge.327

Tipstaffs' / Associates' Manuals
In summary, then, the evidence the Committee received indicated that:
•

forms of oath taking other than the affirmation, the oath on the Bible or on the
Qur’an, are rare; and that

•

alternative forms of oath are accommodated or devised at the request of the
witness or other party making the oath.

However, the potential for inappropriate forms of oath to be used still exists. The
Committee was given copies of various procedure manuals designed as a reference
guide for tipstaff, associates or other court staff who administer oaths and
affirmations.328
In addition, two witnesses referred to a 1971 publication by the then Law Department
as the source document for the alternative forms of oath found in the manuals or even
as the document still provided to court staff today. For instance, the Supreme Court
submission states:
All tipstaves are provided with a booklet entitled “Tipstaffs Manual” (published by
the Law Department in 1971) which sets out the standard oath and affirmation
together with a number of variations for different religions and cultures. An up to
date version of the tipstaffs' manual is being written. The Manual for Judges’
Associates (7th Edition) reproduces most of this material.329

This publication, entitled, “A Manual of Instructions for the Guidance of the Judge’s
Tipstaff in his Duties in Courts of Law in Victoria,”330 sets out various alternative
forms of oath, including the Scottish oath and oaths for Chinese, Muslim, Buddhist
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and Hindu witnesses. In addition, there is a section entitled “Strange Religion” which
imparts the following advice to tipstaff:
Where a witness of foreign origin is of an unusual religion and is not willing to take
any other form of oath the following form may be used:
I swear according to the custom of my country / and the religion I profess / that the
evidence I shall give in this case / shall be the truth / the whole truth and / nothing but
the truth.331

Of Chinese witnesses, the Manual states: “Chinese witnesses are sometimes sworn
with unusual forms and ceremonies”332 and goes on to describe a form of oath
whereby the witness blows out a candle.
Buddhist witnesses are given the following declaration to recite, but the Manual states
that if they object they may take the affirmation:
I declare as in the presence of Buddha that I am unprejudiced and if what I shall
speak shall prove false or if by colouring truth others shall be led astray then may the
three Holy Existences Buddha, Dharma and Pro Sangha in whose sight I now stand
together with the Glorious Devotees of the twenty-two firmaments punish me and my
migrating soul.333

As noted in the previous section of this Chapter, this form of oath is now regarded as
inappropriate for Buddhists. When asked about this form of oath, Brian Ashen, Chair
of the Buddhist Council of Victoria, told the Committee:
When I saw that I cringed. I do not know where that oath came from, but it is not a
very good one. Hopefully with the law reforms it might be changed.334

Diana Cousens confirmed that:
There are spiritual ceremonies where you are in front of a Buddha or you feel you are
in the presence of the Buddha, but you do not swear on a statue or swear in the name
of the Buddha.335

Most interesting of all is perhaps the section of the Manual relating to Muslim
witnesses which states:
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Moslem dignitaries in Victoria have indicated that in all legal proceedings a Moslem
witness may be sworn in accordance with the usual practice prevailing in this State
and may take the form of oath ordinarily administered to a witness provided only that
he raises the Koran in his hand in lieu of the Bible.336

The evidence of the Islamic Council of Victoria in relation to using the Qur’an to
swear an oath has been referred to in detail in the previous section of this Chapter and
the Committee does not propose to repeat it here. Suffice it to say that the Islamic
Council views the current practice outlined in the various manuals as inappropriate
for practising Muslims.
Both the Supreme Court and VCAT referred to the Manual as the source of the
provision of the Qur’an to Muslim witnesses. For instance, when asked why the
Supreme Court provides a copy of the Qur’an, tipstaff Trevor Peters replied:
Personally, I don’t know. It is just a book that we are provided access to for use in
court. It is held by the Supreme Court library and there are one or two others
around.337

Mr Peters later referred to the section in the Manual which refers to the Muslim
dignitaries who indicated that Muslims may be sworn on the Qur’an.338
Judge’s Associate Samantha Loo confirmed that the document was:
published in 1971. As far as I know there is not a second edition or an updated
version. It may well be that the practice is very much out of date.339

Notwithstanding these comments, the Supreme Court’s written submission states that
“an up to date version of the Tipstaffs' Manual is being written.”340 However,
following further discussion with the Supreme Court, the Committee understands that
this update is not yet complete and in any event will focus on updating the
explanation of the legislation and other technical aspects rather than the section on
non-Christian oaths in relation to which no consultation is proposed.341
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When told that the Islamic Council had submitted that the Qur’an should not be used
for the making of an oath John Ardlie, Chief Executive Officer of VCAT, commented
that “the practice has grown traditionally, in ignorance I suppose.”342
Justice Kellam, however, corrected that statement and, like the Supreme Court, made
reference to the 1971 publication. After paraphrasing the relevant passage, he
commented:
So some time pre-1971 – this is a Law Department publication – somebody in the
Law Department formed an opinion that the Muslim view was this.343

A range of alternative oaths can also be found in the section “Rituals of the Oath” in
the Training Information document entitled “Document Witnessing – Declarations
and Affidavits” produced by the Royal Victorian Association of Honorary Justices.344
Before setting out the various forms of oath, the document states:
As Australia is now a multi-cultural society the ritual of swearing must be in forms
acceptable to peoples of various religions. Some interesting information on this
subject has been extracted from an issue of “The Magistrate” Journal of the
Magistrates’ Association, England, published some years ago.345

The section contains versions of the Chinese oath referred to by some of the
commentators cited above and to the Buddhist oath which appears in the 1971
Tipstaffs' Manual. The manual also contains the “Parsee Oath” which is sworn on the
book “Zendavesta” and various versions of the Sikh oath, which involve the holy
book the Granth which was referred to as inappropriate to Sikhs in earlier sections of
this Chapter.346
However, the manual makes it clear that Justices of the Peace need not actually
administer these oaths:
Although these various forms of making oaths may be considered to be of interest, it
is not intended that Authorised Persons should become conversant with them. You
are reminded that, under the Evidence Act, provision exists for oral affirmations to be
made and taken where objection is made to swearing.347
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This publication also provides another good example of the need to ensure that
information in manuals is kept up-to-date. The Committee noted in its perusal of the
other sections of the document that the section entitled “Formula for Administering
an Oath” contains the following instruction:
If deponent says (When you hand him the Bible),
I don’t believe in God or
“My religion says I’m not allowed to swear an oath” or similar
suggest that s/he make an affirmation in lieu of taking the oath.348

This instruction appears to be based on the original wording of section 102 of the
Evidence Act 1958 which provided as follows:
Every person upon objecting to being sworn, and stating as the ground of such
objection either that he has no religious belief or that the taking of an oath is
contrary to his religious belief, shall be permitted to make his solemn affirmation
instead of taking an oath […] (emphasis added).

However, this wording has not been in the Act since it was replaced with the current
wording by the Evidence (Amendment) Act 1984. The history of this amendment was
set out in Chapter 4. The current section 102 merely requires the person to object to
being sworn (that is, without having to state a reason for the objection). Hence, the
formula in the Manual which is used by Justices of the Peace today has been out of
date for some time.
The Committee was also concerned to note that the current Manual for Judges’
Associates in the Supreme Court of Victoria also contains the incorrect assertion that:
section 102 of the Evidence Act 1958 provides for the making of a solemn affirmation
by a witness who declines to take an oath on the ground that he or she has no
religious beliefs, or that the taking of an oath is contrary to his or her religious
beliefs.349

While this is set out by way of explanation rather than a formula to be applied, it
nevertheless implies that a witness declining to take the oath must give one of the
specified reasons for doing so.
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Manuals as an aspect of staff training
The Committee will consider the issue of cultural awareness training for court staff,
judges and others in the next Chapter of this Report. At this point, however, it is
relevant to note that manuals do not merely contain examples of the types of oath
which may be accommodated. Rather, they have also been identified as an element
of the training provided to court officers.
The Courts which made submissions to the Committee all mentioned a manual as an
important aspect of the training offered to their staff. For instance, the Magistrates’
Court of Victoria provided the Committee with extracts from its manual and
confirmed that it was used to train staff:
Very clear and concise direction and written material is made available to all Court
staff who deal with the taking of oaths, affirmations and declarations. A registrar’s
manual provides the procedures and rituals relating to the taking of oaths, affidavits,
affirmations and statutory declarations. The various forms of the oaths and
affirmations are spelt out along with the proper procedures to be taken when
administering them.350

One of the problems with using manuals as a training aid has already been identified:
the oaths and other practices outlined in the manuals appear to be out of date and may
be meaningless or even offensive to some witnesses. A couple of witnesses from
whom the Committee heard evidence also had misgivings about the usefulness of
manuals as a training tool.
For instance, Kathy Laster, whose comments in relation to the training of court staff
will be examined in more detail later in this Chapter, commented on the dubious
benefits of manuals:
Manuals (as an aide-memoire) are not all that helpful either – it depends on them
being accurate, updated, available at exactly the right time and so on.351

Victor Borg of the Ethnic Communities’ Council of Victoria was also critical of the
use of manuals and, in particular, the casualness with which they were treated. He
recounted a recent conversation with a staff member at the Magistrates’ Court in
which he asked about how court officers went about administering oaths:
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When I asked how he knew which one to administer, he said, ‘Sometimes they tell us,
sometimes they don’t. I asked whether he has any guidelines. He said, ‘We’ve got a
handbook,’ and when I asked whether he ever refers to it he answered, ‘Oh,
sometimes when we have to.’ That is an example of the casualness of all this.352

View of the Chief Justice’s Law Reform Committee 1981
In 1981 the Chief Justice’s Law Reform Committee of Victoria tabled its Report on
Oaths and Affirmations. The findings and recommendations of that Report are
considered in Chapter 10 and elsewhere in this Report. However, it should be noted
that the final recommendation of that Report is directly relevant to the issue of
manuals generally and the 1971 Tipstaff manual in particular:
The sub-committee recommends that those in charge of court administration should
undertake a re-examination of the antiquated prescriptions of oaths contained in such
books as The Tipstaffs’ Manual, simultaneously with an enquiry of those who are
authoritative upon various religious faiths, to ensure so far as practicable that only
appropriate forms of oath are henceforth set out.353

Conclusion
On the basis of the evidence received and other materials examined, the Committee
makes the following conclusions:
•

the most common forms of oath taking are (in order of frequency), the oath on
the Bible, the affirmation and the oath on the Qur’an; other forms of oath are
rare although the Supreme Court provided the Committee with two notable
examples of alternative oaths;

•

given the lack of information available to witnesses about their options
(reviewed in the previous Chapter), the rare use of alternative oaths may be
due to a lack of knowledge about the right to take an alternative form of oath
or the lack of availability of an appropriate form of words or religious text
rather than due to a lack of demand;

•

despite the evidence of the Islamic Council that it is not appropriate for
Muslims to make an oath on the Qur’an, the Committee received evidence that
some Muslims ask to take an oath on the Qur’an or even bring their own copy
of this religious text;
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•

in the past there were many examples of inappropriate “alternative” oaths
which were offered to or even imposed on witnesses. Consultation in this
Inquiry revealed that oaths other than the oath on the Bible or the affirmation
are only accommodated on the request of the witness (this would seem to
include the oath on the Qur’an);

•

however, the Committee is concerned to note that the manuals used by court
staff appear to be very out of date and contain forms of alternative religious
oaths which have been criticised as being meaningless and even offensive.

The evidence received about the rarity of requests for oaths and affirmations other
than the oath on the Bible, the affirmation and the oath on the Qur’an confirms the
Committee’s views that more information needs to be made available to witnesses
about their right to make a culturally appropriate form of oath should they so wish.
The Committee was concerned to note that the manuals used by Victorian Courts and
Tribunals and by the Victorian Association of Honorary Justices contain examples of
anachronistic religious oaths which are now regarded as inappropriate. The
Committee is particularly concerned that a document which has not been reviewed
since 1971, and the sources of which are unclear, is still used as a current manual or
as the source document for current manuals in Courts and Tribunals in Victoria today.
Even if such oaths are rarely used or are no longer imposed on witnesses, the
Committee considers that their continued presence in manuals gives rise to the danger
that they could be used or that other more appropriate forms of oath (such as an
alternative Buddhist oath or an Islamic oath which is not on the Qur’an) will not be
accommodated.
The Committee notes that manuals were mentioned by some witnesses as a principal
element of cultural awareness training. The Committee finds it inappropriate that the
provision of manuals is viewed as cultural awareness training. In the Committee’s
view, ideally manuals can be used as a practical resource for “on the job” reference.
However, cultural awareness training is a more complex issue which goes further than
the provision of manuals. On the other hand, it may be appropriate to highlight the
content of manuals as part of training.
In any event, as Kathy Laster and other witnesses have noted, manuals are only useful
if they are up-to-date, practical and if their use is encouraged and expected. For this
reason, the Committee considers that it is important that they be reviewed and
updated.
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The current inconsistency and lack of transparency in the practice of courts and
tribunals which means that witnesses may be treated differently depending on
whether they are appearing in say, VCAT or the Magistrates’ Court, is undesirable.
The Committee recommends that the Department of Justice compile a single manual
for use in all courts and tribunals which is distributed, where at all practicable, to the
categories of persons permitted to witness affidavits and to their peak bodies.
The existence and contents of the manual should be highlighted on a regular basis in
appropriate education, information bulletins and by any other appropriate means to
court staff and judicial officers.
Finally, to maximise transparency, the Committee believes that the manual should be
placed on the Department of Justice website and the legalonline site.

Recommendation 5
That, in consultation with interested parties, the Department of Justice review and
update the information relating to the system of oath taking and, in particular,
alternative religious oaths in the procedural manuals of courts, tribunals and the
Royal Victorian Association of Honorary Justices, with a view to compiling a single
set of guidelines in the form of a manual which can be used by Victorian Courts,
Tribunals and persons permitted to witness affidavits.

Recommendation 6
That the manual proposed in recommendation 5:
•

be made available to courts and tribunals;

•

be distributed, where practicable, to the categories of persons permitted to
witness affidavits and to their peak bodies;

•

be highlighted in training, information bulletins and by any other
appropriate means to court staff, judges and others on a regular basis; and

•

be placed on the Department of Justice website and the legalonline website.
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As stated in the Committee’s conclusions about the provision of information for
witnesses the Committee would not wish to see a situation where the forms of oath in
the updated manual became prescriptive or were in any way imposed on witnesses.
The Committee is aware that different religious and ethnic communities may have
differing practices and that the views of the peak bodies of these groups may not
necessarily be shared by all members of that faith. Moreover, and again as stated in
the conclusion about the provision of information for witnesses, the Committee
believes that it is important that members of the smaller faiths for which there may
not be an oath already devised, nevertheless have an opportunity to swear an oath in
accordance with their religion if they wish. This will ensure that the oath is as
binding as possible on the witness’s individual conscience and also ensures that our
court system acknowledges and respects the diversity in our community. For these
reasons, the Committee considers that it is important that the manual contain a clear
statement that the forms of religious oath are optional and that witnesses can choose
their own form of oath. In addition, the manual should direct court staff to ask a
series of questions to ensure that the witness is aware of his or her choices.
Finally, the Committee is aware that religious practices can change and therefore
believes that the manual should be updated on a regular basis, preferably annually, to
ensure that the forms of oath remain relevant and appropriate. This would avoid the
danger of a 1971 document containing clearly outmoded and even offensive forms of
oaths being handed to court staff today.

Recommendation 7
That the recommended manual should:
•

contain a clear statement that the forms of religious oath outlined in it are
optional and that witnesses can choose their own form of oath;

•

outline a suggested series of questions for court staff who administer the
oath to ask of witnesses to ensure that witnesses are aware of their options
and are able to make an informed choice;

•

be updated on a regular basis to ensure that it remains relevant and
appropriate.

Given the evidence the Committee received suggests that principal religions other
than Christianity or Judaism do not regard the use of a religious text as necessary or
129
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even appropriate for the making of the oath, the Committee considers that it should
not be compulsory for Courts and Tribunals or witnesses of affidavits to retain
religious texts. In addition, the manual should make it clear that there is no
requirement that a religious oath be made on a religious text. However, in accordance
with the conclusion in the previous section Courts should allow witnesses to bring
their own copies of religious texts upon which to swear.
On this point, the Committee also acknowledges the evidence that all Courts,
Tribunals and many other witnesses keep copies of the Qur’an (although the evidence
also suggests that this text may not always be available when it is required) and that
some Muslim witnesses request this book or even bring their own copy of it to the
courtroom.
On the one hand, the Committee found merit in the view that the Qur’an should no
longer be kept by courts and others on the grounds that the peak body considers this
to be inappropriate and due to the special handling procedures for this text (including
the performance of ablution, a washing ritual, for everyone who handles the text)
which may be difficult to maintain in an everyday court situation.
On the other hand, on the basis of one of the key principles underlying the
recommendations in this Report – namely respect and acknowledgement of cultural
(including religious) diversity – the Committee does not think Muslim witnesses
should now be prevented from swearing on the Qur’an merely because the Islamic
Council of Victoria has determined that this is not appropriate. Indeed, the Islamic
Council itself noted that it had no objection to witnesses doing so if they wish.
Accordingly, the Committee recommends that Courts and Tribunals and other
witnesses who currently keep copies of the Qur’an or any other religious texts retain
such copies at their discretion. However, the manual and associated training should
contain clear guidelines for the handling of these texts.

Recommendation 8
That:
•
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•

the manual proposed in recommendation 5 contain guidelines for the
appropriate handling of religious texts for those courts and tribunals which
retain copies of them;

•

there be neither any requirement that an oath be taken on a religious text
nor any impediment to an oath being taken on a religious text (cf
recommendation 19).
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CHAPTER EIGHT – THE PROVISION
CULTURAL AWARENESS TRAINING

OF

The discussion of tipstaff manuals in the previous Chapter is relevant to the third term
of reference for this Inquiry which requires the Committee to have regard to:
the provision of cultural awareness training to all court staff and persons before
whom affidavits are sworn and the development of appropriate and sensitive practice
by all such persons.

Accordingly, in this Chapter the Committee considers:
•

the cultural awareness training currently provided to judges, tipstaff and other
court officers; and

•

the cultural awareness training currently provided to other persons authorised
to witness affidavits.

One of the indications of the effectiveness of any training provided is how witnesses
and others respond to the way in which the oath and affirmation is handled.
Accordingly, in the Information Paper for this Inquiry and in public hearings
witnesses were asked to provide the Committee with any examples of insensitivity,
prejudice, ethnic stereotyping and inappropriate challenges to the oath taken that they
had encountered. Witnesses were also asked if they had come across oaths or
affirmations which had been challenged on the grounds that the form of oath /
affirmation was not binding on the conscience of the particular witness. For this
reason, we commence this Chapter with an examination of the evidence received on
these issues before considering the evidence of courts, tribunals and others about
cultural awareness training.
It should be noted that the evidence received on these issues is also relevant to
Chapter 10 of this Report which considers the arguments for and against the retention
of the religious oath.
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Evidence of insensitivity, ethnic stereotyping, discrimination
and similar problems
Perceived or actual discrimination surrounding choice of oath
Several witnesses reported that witnesses in court proceedings take offence at being
required to reveal their religion in order to take an appropriate oath. The Equal
Opportunity Commission Victoria advanced this as one of the key reasons why the
system of religious oaths should be abolished:
Quite inadvertently, discussion around issues of religion may lead to offence,
particularly where it is incorrectly thought that people from a particular region or
country tend to belong to one particular religion. At the very least, in situations
where it may become necessary to question someone about their religious beliefs and
practices it could be uncomfortable and disconcerting. The potential for this would
seem to be avoided through a system based solely on affirmations.354

The discomfort experienced by certain witnesses has led them to lodge formal
complaints in some cases. Justice Kellam, representing the VCAT recounted a “very
unhappy misunderstanding”355 to the Committee in the public hearings. The witness
in that case was described as an elderly Jewish gentleman. When asked whether he
would prefer to swear or affirm as is the practice in VCAT, the witness opted for the
oath. When the member observed that he appeared to be “fumbling with the Bible
that was offered to him”356 apparently looking for the Old Testament, she asked him
whether he was Jewish and told him that there was no problem with him swearing on
the Old Testament. While said with the best of intentions, the witness:
[…] took offence to it and took the view that it discriminated against him, that it was
racial discrimination, and suddenly an issue developed that […] was not caused by
anything else other than an endeavor from one culture to meet another culture, but
with real opportunities for misunderstanding.357

Another person who made a written submission to this Inquiry reported an example of
perceived prejudice resulting from a witness’s choice of oath in a residential tenancies
matter. In that case, the witness, the landlord in that matter took the affirmation
rather than the oath. As Ms Goldstone reports:
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It was clear from the moment of that affirmation that […] the referee immediately
reacted to the lack of ‘hand on the Bible’ and was totally prejudiced against the
landlord concerned.358

Appearing on behalf of the Family Court of Australia, Justice Mushin told the
Committee that in the early 1970s when he started in legal practice “there was a
tendency in some quarters to think less of somebody who affirmed as distinct from
swore an oath.”359 However, he stated that he would be “extraordinarily surprised if
this were still the case today.”360
Justice Kellam told the Committee of his concern about court staff trying to be
sensitive to the needs of the witness:
People like Grant [Small, tipstaff] try to be sensitive and might say to a person, with
the risk I talked about before, “Would you like to be sworn on the Qur’an? It is an
attempt to be understanding but it is fraught with danger.361

Pat Armstrong, Chief Executive Officer of the Melbourne Magistrates’ Court, also
told the Committee that two complaints had been received recently “from people
saying they believe that because of their faith, which was announced as a result of
their taking an oath, a magistrate had discriminated against them.”362
The evidence of VCAT and the Equal Opportunity Commission Victoria raises
another important issue, namely the assumptions implicit behind any “guessing”
engaged in by Judges or court staff as to which oath will be appropriate. Readers will
recall that such guessing is virtually sanctioned by section 100(5)(b) of the Evidence
Act 1958 which provides that the oath is to be administered “without question:”
Unless the officer or in the case of judicial proceedings unless the court or person
acting judicially, has reason to think or does think that the form of the oath prescribed
by sub-section (1) or sub-section (2) would not be binding on the conscience of the
person about to be sworn.
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Inevitably, any such guesses will be based on assumptions about the witness’s name,
appearance and clothing among other factors. Hass Dellal referred to the problem of
ethnic stereotyping, stating that it was not confined to the issue of oaths and
affirmation but rather is an issue “across the board:”
For example, in some cases you have descriptors, or people describe people in such a
way by saying, “of Middle Eastern appearance,” and if you are Middle Eastern you
are automatically a Muslim. There is that perception, and that is incorrect. We know
there are Christians, there are Orthodox and there are Jewish as well. Not all are of
Muslim faith.363

The Equal Opportunity Commission Victoria also referred to the incorrect
assumptions which are often made which can lead to inadvertent offence:
For example, they can be people from Arabic backgrounds. There are many different
faiths and beliefs among people from Arabic backgrounds. We need to be careful
when we are weighing up these issues, and not presume any particular religious
observance from people from a particular cultural background.364

The above complaints appeared to arise from attempts by judges or court staff to be
culturally sensitive by inquiring about a witness’s religion so that the witness can
make an oath appropriate to his or her religion. However, offence can also be caused
by court staff not making such inquiries, or at least by not offering witnesses a choice
as to which form of oath or affirmation they would like to take.
Brian Ashen, Chairman of the Buddhist Council of Victoria, told the Committee
about an incident which occurred in a court which illustrates this point:
I wanted to make one point about something that happened in a court setting that was
an example of the lack of understanding or training on behalf of the court or the court
officer. The chair of the New South Wales Buddhist Council was called to appear as
an expert witness on Buddhism in a court case. He was called up to give evidence
and when he stood in the court to give evidence the court official approached him
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with a Bible to take the oath. They knew this man was an expert on Buddhism, but
still the Bible was put under his nose for him to be sworn on.365

Another person who lodged a written submission with the Committee recounted a
example of cultural misunderstanding at the Sunshine Magistrates’ Court earlier this
year. She described two Iranian witnesses, both asylum seekers with little English.
One witness affirmed, a choice which had apparently been made before his entering
the courtroom but:
The other witness, a man visibly under severe psychological stress and apparently
medicated, was presented with a Bible and told to swear on it. All parts of the oath
were translated for him and he simply responded with the Farsi word for ‘yes.”366

While the author of the submission, Juliet Flesch, who witnessed the proceedings, had
no reason to doubt the witness’s evidence, she noted that “the oath was neither
understood by him, nor administered with the appropriate sacred text.”367
One of the Committee’s members, Mr Telmo Languiller, recounted a similar incident
where members of a Muslim family were presented with and asked to swear on the
Bible. Mr Languiller described his reaction in the public hearing:
I sat there and thought, “There is something fundamentally wrong with this, because I
know for a fact that they are not Christians of any persuasion but Muslims.368

Dr Kathy Laster, to whom this incident was related, commented that:
The other dimension is that if you were sitting in the courtroom watching this and
thinking, ‘That’s odd; I don’t think that is very good,’ that is bringing the legal
system into disrepute. There would have been other people in those circumstances
who would have also felt somewhat uncomfortable that, ‘This is a charade because it
is so obvious in the case of people who are wearing different kinds of costume or
dress that if they are taking the Christian Bible […] that there is an incongruity here
which the courtroom and the judge are tolerating.’ I would look at it not just from the
perspective of the individuals involved but also at what it does to our perceptions of
the fairness of the legal process.369

Dr Laster also recounted two examples of insensitive practice due to a lack of
knowledge or resources on the part of Courts and their staff. During interviews with
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Magistrates about ten years previously, Dr Laster and a colleague uncovered the
following anecdotes about the administration of the oath:
The first of the two […] was about a country magistrate who had a Buddhist witness
and asked for a candle and for the blowing out of the candle as part of the oath
ceremony. The clerk of courts, who had not been in court, heard this request and
came to the back of the court and said, “We can’t find a candle, Your Worship, would
a torch do?” There was clearly an attempt to accommodate but there was neither the
resources nor the knowledge to do that properly. […]
The other story that speaks to the changing significance of the oath was that
apparently a clerk of courts confessed late one Friday afternoon over drinks to a
country magistrate that the holy Bible had disappeared several weeks earlier. They
had been trying to get another but they could not. In the interim witnesses had been
sworn in on the Shorter Oxford Dictionary and [the clerk asked] whether that would
be a problem.370

A lack of cultural sensitivity can be displayed in other ways too. For instance, Hass
Dellal, Chairman of the Australian Multicultural Foundation, reported anecdotal
evidence that court staff have been known to make fun of the way people speak or
that a judge or lawyer who cannot pronounce someone’s name asks a question along
the lines of:
Instead of me calling you Bia Bia, can I call you Bob?, so the person agrees because
of fear or whatever and they will just agree with anything. There are those sorts of
insensitivities that have come to my attention in the courts.371

Challenges to oath on the grounds that it is not binding on
witness’s conscience
Even when NESB people do manage to assert their right to a culturally appropriate
oath or affirmation, this may be at the expense of the credibility of their evidence. It
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can draw attention to their ethnicity and can be used to inappropriately infer that they
are less than truthful.372

A number of witnesses gave the Committee examples of another type of
discrimination – namely, that of counsel in court challenging an oath taken by a nonChristian witness on the grounds that it was not binding on the witness’s conscience.
Such challenges may also be an example of a lack of cultural sensitivity on the part of
counsel for pursuing a line of questioning which may be based on incorrect
assumptions or prejudices and on the part of judges for allowing such questions.
One challenge involved a Muslim witness who had taken the oath on the Qur’an and
the other involved a Muslim witness who had not taken the oath on the Qur’an.
Goolam Laher on behalf of the Islamic Council of Victoria recounted to the
Committee how one lawyer questioned the integrity of a Muslim witness’s oath
because he had taken it on the Qur’an which, as we have seen, is considered
inappropriate by the Islamic Council of Victoria:
I also know of one instance where a smart defence lawyer questioned a plaintiff
witness as to the integrity of his oath, saying ‘Hang [on], you have just taken an oath
on the Qur’an, and we believe your credibility is at stake now because you have done
the wrong thing.’373

Victoria Legal Aid, on the other hand, wrote of a challenge to a Muslim witness’s
oath because he had not taken it on the Qur’an:
A recent Preston Magistrates’ Court case demonstrates how the issue of the oath
adversely affects court proceedings. The defendant was Moslem and took the stand
and swore on the Bible because no Koran was available. The prosecutor then
attacked him, saying that the defendant had sworn on the Bible, and he therefore felt
free to lie because it was not the Koran and he had no religious belief in the Bible.
The defendant said that was not the case and he thought that the Bible represented the
same thing as the Koran and would tell the truth. The Prosecutor, however,
continued to badger him about it.374

Victor Borg, who appeared on behalf of the Ethnic Communities’ Council of Victoria
condemned such challenges:
Is it proper that defence counsel or whoever it is should try to damage evidence given
by a person simply because while he held other beliefs he chose to take the oath?
Does it mean that because he has not strictly gone by the formula of his religious
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background therefore one must imply that his intent was to say what he liked, be
untruthful, and then take the consequences?375

After receiving the evidence referred to above, the Committee wrote to two relevant
organisations requesting their views on whether such challenges were frequent and on
various law reform options.
One response was received from Chief Justice Phillips of the Supreme Court on
behalf of the Council of Judges. He made it clear that Judges in that Court do not
regard the discrediting of witnesses on the basis of their choice of oath or affirmation
as a problem:
I have to inform the Committee that not one member of this Court has ever
experienced any of the matters set out in your letter as to which the Committee has
heard evidence.376

Thus, the Supreme Court made no comment on the reform options outlined in the
letter and discussed further in the section of this Chapter entitled “Options for
addressing the problem of unjustified challenges to the oath.”

Case Law
A number of reported decisions also refer to challenges by counsel on the grounds
that the form of oath taken was not binding on the witness’s conscience. The cases
also reveal the Court’s attitude to such challenges and serve to highlight the fact that
the court is guided by what the witness states is binding on his or her conscience. A
recent South Australian case went so far as to suggest that it is not for the Court to
question or challenge an oath taken by a witness unless there is an objection made to
the oath by the witness or counsel at the time the oath is taken. Such case law, while
not strictly binding in Victoria, does not appear to be supportive of challenges to the
form of oath in this State. However, it appears to the Committee that this view may
be more about a desire to avoid inconvenience to the court than about a desire to
protect the privacy and dignity of the witness.
Perhaps the most famous challenge which resulted in a change to the law in England,
and subsequently in Victoria, is the case of R v Pritam Singh.377 In that case a Sikh
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witness made an affirmation before giving evidence because no copy of the Granth
was available (the holy book which, it was said, would have been binding on his
conscience). The witness had not objected or insisted that he be allowed to take an
oath in accordance with his religion. He was later charged with having committed
perjury in these proceedings. It was held, however, that he had not been lawfully
sworn because at that time the law required that a person may only be permitted to
make an affirmation if he or she objected to taking an oath on one of the two grounds
provided (that the oath is contrary to the witness’s religious belief or that the witness
has no religious belief). The law in England was later amended to allow the
affirmation to be made where it is impracticable to make an oath in accordance with
the witness’s religion; the Committee reviewed a similar change made to the law in
Victoria in Chapter 4 of this Report.
Two recent cases related to objections to witnesses who were not of the Christian or
Jewish faith taking an oath on the Bible.378 The English case of R v Kemble379
involved a Muslim who had taken the oath using the New Testament before he gave
evidence. On the question as to whether he had been lawfully sworn, the Court held
that:
We take the view that the question of whether the administration of an oath is lawful
does not depend upon what may be considerable intricacies of the particular religion
which is adhered to by the witness. It concerns two matters and two matters only in
our judgment. First of all, is the oath an oath which appears to the court to be binding
on the conscience of the witness? And, if so, secondly, and most importantly, is it an
oath which the witness himself considers to be binding upon his conscience?380

In the case before it, the Court held that, plainly, the Court had considered that the
oath on the Bible was binding on the witness. In relation to the second question
(whether the witness considered himself bound), the Court referred to evidence given
by an expert in Muslim theology that an oath was only binding on the conscience of a
Muslim if taken on the Qur’an but it appeared to rely more heavily on the evidence of
the witness himself. Having been this time sworn on a copy of the Qur’an in Arabic
he gave evidence that he did consider his conscience to be bound:
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He said, “Whether I had taken the oath upon the Koran or upon the Bible or upon the
Torah, I would have considered that to be binding on my conscience.”381

Despite cross-examination on the part of Counsel calculated to question the
truthfulness of this statement, the Court had “no doubt”382 that this was the truth and
that the witness did consider all these books to be holy books. Accordingly, it was
held that the witness had been properly sworn.
An even more recent case, this time in South Australia, involved a Buddhist who had
taken an oath on the Bible.383 It was argued that there was a material irregularity in
the taking of the oath because the oath did not bind the conscience of the witness.
The Court again made reference to attempts by Counsel in the trial to discredit the
evidence of the witness on the basis of the oath taken. The following citation from
the decision suggests that the Court felt the grounds for the challenge were somewhat
dubious:
Counsel wanted the jury to be informed that there was a form of oath appropriate for
a Buddhist. Counsel apparently wanted to suggest to the jury that this could go to the
weight of the evidence given by that witness. It appears that counsel may have
wanted to make a similar submission in relation to other witnesses, possibly on no
more solid basis than the fact that the witnesses appeared to be of Asian origin.384

The Court of Criminal Appeal also referred to the perfunctory and automatic nature of
the administration of the oath which is often accepted by all concerned in the
proceedings:
The trial judge said that if the Bible was proffered to a witness, and the witness swore
on the Bible, it was not the trial judge’s practice to enquire any further.385

The Court referred to R v Kemble as well as earlier case law as authority for the
proposition that “an oath might be taken on the Bible by a witness who is not a
Christian, and who is an adherent to a religion which requires that an oath be taken in
a different form.”386
Accordingly, the Court held that it was permissible to administer the oath in the
“usual form” (in other words on the Bible), even if they were Buddhists, “so long as
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the oath in that form was binding upon the consciences of those witnesses.”387 As
Chief Justice Doyle put it:
If an adult witness, to whom the oath is tendered, takes the oath without objection, in
my opinion the court is entitled to assume that the witness has the necessary religious
belief or is bound in conscience by the oath. The court is obliged to enquire into the
matter only if the witness raises a question or objection, or if a doubt about the
propriety of administering the oath is raised by counsel at the time. It would be
highly inconvenient if the court had to enquire into the beliefs of every witness. And,
these days, it would be inappropriate to submit witnesses routinely to an enquiry
about their religious beliefs before permitting them to give evidence on oath.
It follows that the judge was entitled to permit the oath to be tendered in the usual
form to the witnesses. He was entitled to do so because no objection was raised by
the witnesses or by counsel at the time. No objection or enquiry having been raised
at the time, the oath was lawfully administered and taken.388

The decision in this case appears to differ from R v Kemble in that there the Court
relied on evidence by the witness that he considered the oath on the Bible to be
binding on his conscience whereas in T v R the Court held that the Court should
assume the oath taken on the Bible is binding unless an objection is raised at the time
it is taken. This decision would appear to make challenges to the oath, on the grounds
that it is not binding on the conscience of the witness, more difficult. Nevertheless, as
already noted, the Committee received evidence which suggests that such challenges
still occur.389
Before considering reform options, the Committee notes that another case involving a
child witness is instructive on the issue of whether an oath is binding on the
conscience of the witness.390 In that case, the Court considered whether a 12-year-old
should be allowed to give evidence on oath even though he admitted that he was
ignorant as to the existence of God. In the following passage the Court makes it clear
that a conclusion that the usual form of oath on the Bible is binding on the witness’s
conscience is not necessarily dependent on a witness having the corresponding
religious belief:
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It is unrealistic not to recognise that, in the present state of society, amongst the adult
population the divine sanction of an oath is probably not generally recognised. The
important consideration, we think, when a judge has to decide whether a child should
properly be sworn, is whether the child has a sufficient appreciation of the solemnity
of the occasion, and the added responsibility to tell the truth, which is involved in
taking an oath, and above the duty to tell the truth which is an ordinary duty of
ordinary social conduct.391

Options for addressing the problem of unjustified challenges to the
choice of oath or affirmation
The Committee acknowledges that the Council of Judges of the Supreme Court of
Victoria have stated that they have never encountered problems of unjustified
challenges to the choice of oath or affirmation. Nevertheless, the Committee is
concerned about the evidence it received on this matter and particularly about the fact
that such questioning appears to be based on ignorance of or at the very least a lack of
sensitivity to cultural and religious practices. The Committee believes that there is a
significant danger that such questioning would be unfairly prejudicial to witnesses.
Accordingly, the Committee considered a number of possible reforms which could
improve the current situation.392
One option would be to abolish the religious oath entirely and replace it with a
universal secular affirmation. This reform option was supported by a number of
witnesses and the Committee considers it more fully in the final Chapter of this
Report. However, for the reasons outlined in that Chapter, the Committee does not
consider this to be an appropriate solution.
Another option would be to amend the Evidence Act 1958 (Vic) to provide that
evidence led, or cross-examination, on the choice of oath or affirmation is forbidden
unless the leave of the Court is granted and that such leave should only be granted if
the evidence has substantial relevance to the case. A precedent for this type of
provision is section 37A of the Evidence Act 1958 which provides for “special rules
of evidence in relation to certain offences which relate to rape.”
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While this solution had some initial attraction, the Committee is concerned that it
might be counterproductive. It has been pointed out that such an amendment could
highlight this type of evidence and could lead Counsel to look for reasons to argue
why it is substantially relevant to the proceedings. The Committee is not convinced
that the incidence of this type of questioning by counsel is currently sufficiently
prevalent to warrant such a drastic and potentially counterproductive solution.
A third potential solution to the problem of cross-examination based on
misinformation could be an improvement to the current provisions in the Evidence
Act 1958 which forbid scandalous, insulting or annoying questions and inappropriate
cross-examination as to credit coupled with enhanced judicial education on the
appropriateness of using these sections to disallow questioning about the choice of
oath.
Two of the relevant sections of the Evidence Act 1958 are sections 39 and 40 which
provide as follows:
Section 39 Indecent or scandalous questions
The court shall forbid any questions or inquiries which it regards as indecent or
scandalous, although such questions or inquiries may have some bearing on the
questions before the court, unless they relate to facts in issue or to matters necessary
to be known in order to determine whether or not the facts in issue existed.
Section 40 Questions intended to insult or annoy
The court shall forbid or disallow any question which appears to it to be intended to
insult or annoy, or which though proper in itself appears to the court to be needlessly
offensive in form.

Section 37 which gives the court discretion to disallow cross-examination as to credit
in certain circumstances may also be relevant.
Section 101(1) of the Family Law Act 1975 (Cth) is a similar provision to sections 39
and 40 of the Victorian Act although it only allows questions if the court is satisfied
that it is essential in the interests of justice rather than the somewhat less stringent
requirement imposed by the Evidence Act 1958 (Vic) that the questions must relate to
facts in issue or matters necessary to be known:
Section 101 Protection of witnesses
The court shall forbid the asking of, or excuse a witness from answering, a question
that it regards as offensive, scandalous, insulting, abusive or humiliating, unless the
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court is satisfied that it is essential in the interests of justice that the question be
answered.

Sections 135 and/or section 41 of the Commonwealth Evidence Act 1995 are
somewhat different and may be a useful reform model for the amendment of the
Victorian Act.
Section 135 of the Commonwealth Act provides that the Court may refuse to admit
evidence if its probative value is substantially outweighed by the danger that the
evidence might:
(a) be unfairly prejudicial to a party; or
(b) be misleading or confusing.

Section 136 is a similar section which limits the use of such evidence:
136 General discretion to limit use of evidence
The court may limit the use to be made of evidence if there is a danger that a
particular use of the evidence might:
(a)

be unfairly prejudicial to a party; or

(b)

be misleading or confusing.

Section 41 of the Evidence Act 1995 (Cth) provides that the Court may disallow a
question put to a witness in cross-examination, or inform the witness that it need not
be answered, if the question is:
(a)

misleading; or

(b)

unduly annoying, harassing, intimidating, offensive, oppressive or repetitive.

Finally, sections 102 and 103 of the Commonwealth Act which relate to the
“credibility rule”, may also be worthy of consideration for adoption in Victoria. The
credibility rule in section 102 provides that evidence that is only relevant to a
witness’s credibility is not admissible. Certain exceptions to that rule apply and are
summarised in that section. An exception is made for evidence adduced in crossexamination which has “substantial probative value” (section 103). Section 103(2)
provides:
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Without limiting the matters to which the court may have regard in deciding whether
the evidence has substantial probative value, it is to have regard to:
(a)

whether the evidence tends to prove that the witness knowingly or recklessly
made a false representation when the witness was under an obligation to tell
the truth; and

(b)

the period that has elapsed since the acts or events to which the evidence
relates were done or occurred.

These matters are partially covered in section 37 of the Victorian Act but the
Committee nevertheless considers that they are worthy of consideration.

Conclusion
In the Committee’s view the Commonwealth Evidence Act provisions outlined above
would be a useful addition to the current Victorian provisions because the words
“unfairly prejudicial” and “misleading” seem to cover questioning about the oath
more than words such as “indecent,” “scandalous,” “insulting” and so on (although
such questioning may well be held to fit these descriptions too) and would help
ensure that only questions as to credit with “substantial probative value” are allowed
to be asked.
In addition, the incorporation of these provisions would have the added benefit of
consistency with the Commonwealth Evidence Act 1995 (which has been
substantially adopted in New South Wales and Tasmania) – a consideration which has
partially motivated other conclusions and recommendations in this Report.393

Recommendation 9
That the Evidence Act 1958 (Vic) be amended to incorporate provisions drawn from
sections 135, 41, 102 and 103 of the Evidence Act 1995 (Cth).
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However, the Committee believes that legislative reform alone may not be sufficient
to address the issue. It considers that any amendments to the Act should ideally be
consolidated with education for judicial officers on the different religious and cultural
practices associated with taking an oath in accordance with particular religions and in
relation to the prejudicial effect which inviting or drawing adverse conclusions from a
witness’s choice of oath or affirmation can have. The Committee believes that such
education should be part of any cultural awareness education provided to judicial
officers.
The Committee is of the view that such questioning will nearly always warrant
exclusion on the grounds that they are unfairly prejudicial but recognises there may
be isolated instances where a case can be made to justify the allowance of such
questioning.

Recommendation 10
That any cultural awareness education offered to judicial officers include
education about the different religious and cultural practices associated with taking
oaths in accordance with particular religions and in relation to the unfairly
prejudicial effect which questioning or evidence about a witness’s choice of oath or
affirmation may have.

Problems with managerial / technocratic justice
While not directly relevant to the issue of training, the Committee considers it
important to mention another pressure on courts which can impact on the sensitivity
with which the appropriate oath or affirmation is administered, namely the
progression towards managerial or technocratic justice.
Dr Kathy Laster described the problem in evidence before the Committee:
We are no longer investing in the ritual forms in the courts but rather they are
modern, efficient organisations that have to proceed with matters as quickly as
possible … One of the difficulties is the tendency for judges and lawyers to balance
those ritual elements which set it aside from just being any sort of business or
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administrative hearing into something that makes it special. The oath and a range of
other issues serve, in part, to do that.394

Dr Laster also referred to the current wording of the Evidence Act 1958, which allows
an affirmation to be taken where:
It is not in the circumstances reasonably practicable without inconvenience or delay
to administer an oath to a person in the manner appropriate to the religious beliefs of
the person.395

In Dr Laster’s view, this wording suggests “if it is too much trouble we will not delay
court proceedings as a result.”396
Victor Borg, representing the Ethnic Communities’ Council, also singled out this
provision for criticism:
Inconvenience to whom? To the judge? To the proceedings or anyone else? This
detracts, it seems to me, from the seriousness that this legislation gives to the oath.397

Later, Mr Borg implied that the inadequacy of training provided to court officers
coupled with the current wording of the Act and the tendency of courts to want to
“rush people through a system” combine to make for an inappropriate situation in our
courts. In the following quotation he also refers to the problem of court officers
determining whether an oath is binding on a witness’s conscience by guessing that
witness’s ethnicity:
It is my belief that although the system may be improving, some of our lower courts
and tribunals may not be sufficiently well equipped. You need that cultural
awareness. If you go back to the Act, if a judicial officer or judge were to inquire
whether a person would be bound by conscience, how could he make a decision
unless he was aware of the particular background of that witness? Does he have a
hunch that because he looks different the oath may not apply to him, or does he let
him take the oath and then rely on the later provisions of the Act to say, ‘If your
religious beliefs are otherwise but you take the oath, you are bound anyway?’ It is
very convenient for courts to rush people through a system.398

Brian Ashen, representing the Buddhist Council of Victoria, also drew a link between
a lack of cultural awareness and managerial or technocratic justice. After recounting
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the anecdote involving the Buddhist expert witness being handed a Bible in a
courtroom, Mr Ashen commented:
I can understand that a courtroom can be just like a factory. It is an automatic thing
and people like a court officer would automatically be approaching the witness with a
Bible in one hand and not asking questions.399

Comments about the automatic nature of the oath are in many ways related to the
observations about the importance of the ritual of the oath. Some witnesses
(including Dr Laster) felt that the ritual of the oath remained important. Their
comments are reviewed in Chapter 6. Other witnesses felt that the oath had become a
meaningless ritual for many people in our community and advanced this as an
argument in favour of the removal of the religious oath. This argument and other
submissions for and against the oath are considered in Chapter 10 of this Report.

Cultural awareness training currently offered by courts /
tribunals
Cultural Awareness Training for Judicial Officers
The terms of reference for this Inquiry direct the Committee to consider cultural
awareness training for “all court staff and persons before whom affidavits are sworn.”
Cultural awareness training for judicial officers is not specifically mentioned.
However, several witnesses to this Inquiry alluded to education programs offered to
judicial officers as well as to their court staff. In the Committee’s view, the type of
problems identified in the first part of this Chapter will not be addressed unless
appropriate education is offered to judicial officers as well as to court staff and those
before whom affidavits can be sworn. The Committee believes that the information
about different forms of oath given to the judiciary, court officers and persons who
are permitted to witness affidavits should be as consistent as possible and the
recommendations in this Report reflect this. Finally, the Committee considers that
some of the training theories and techniques referred to in the large body of literature
concerning education for judicial officers could also be relevant to court officers and
those who are permitted to witness affidavits.
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For these reasons, and because the terms of reference for this Inquiry allow it to refer
to other issues it considers relevant, the Committee makes some reference to judicial
education in this Report. However, the Committee has limited its analysis of training
for judicial officers for a number of reasons, including that:
•

the important question of cultural awareness training for judicial officers
extends beyond the issues being considered in this Inquiry and, in particular,
raises many issues which are separate from training offered to court staff and
others;

•

there is a considerable amount of literature (including law reform agency
reports) already devoted to the subject of cultural awareness training (as well
as training more generally) for the judiciary which is worthy of analysis in its
own right; and

•

reforms, particularly the establishment of the Judicial College of Victoria,
have recently been introduced to address the issue of education for the
judiciary and the Committee does not believe it is appropriate to re-open the
debate surrounding those reforms in this Report.

For these reasons, the Committee provides only a brief outline of developments and
issues in this area and refers to sources for further reading where appropriate.

Recent developments in cultural awareness training for judicial officers
A number of authors and reports have reviewed the increasing emphasis on cultural
awareness training for the judiciary in the last decade or so.400 For instance, it has
been argued that judicial education on cultural awareness issues will enhance the
quality of justice as well as the standing and accountability of the judiciary.401 As Sir
James Gobbo put it in a recent article in the Journal of Judicial Administration:
The way in which the courts respond to the cross-cultural differences in the
community will be of enormous importance in retaining respect for the judiciary.
This will, in turn, be critical in both protecting and enhancing the independence of the
judiciary.402
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In line with the changing attitude towards training for the judiciary, there has been an
increased focus on law reform in this area.403 In one of the earliest examinations of
the issue, the Australian Law Reform Commission considered the need for cultural
awareness education in its 1992 Report “Multiculturalism and the Law.”404 In that
Report the ALRC reiterated its view expressed in an earlier discussion paper that all
those who work in the legal system need to be sensitive to the cultural differences in
Australian society.405 The ALRC stated further that its consultation had revealed the
general perception that there is “widespread cultural insensitivity” in the operation
and administration of the law.406 The Report considers a number of reform options
for enhancing cross cultural awareness for legal professionals including the judiciary
and cited a number of areas which required particular attention. One area particularly
relevant to this Inquiry is “how to implement consistent but flexible court procedures
for the use of interpreters and swearing of witnesses.”407
A later ALRC report also considered the issue of training for legal professionals and
the judiciary although it did not have a specifically multicultural focus. In the Report
entitled “Managing Justice: a review of the federal civil justice system” one of the
terms of reference for that Inquiry was the “significance of legal education and
professional training to the legal process.” In the Chapter on education, training and
accountability the ALRC noted that its consultation had revealed that:
Education, training, and accountability play a critical role in shaping the ‘legal
culture’ – and thus in determining how well the system operates in practice.408

In that Report the ALRC reviewed the current judicial training regimes in Australia
and considered the need for an Australian Judicial College, noting that Australia is
“out of step with other (industrialised) common law countries which have established
national judicial colleges.”409 The ALRC recommended that the Federal Attorney-
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General facilitate a process, through the Standing Committee of Attorneys-General, to
establish an Australian Judicial College.410
In May 2001, a Report of the National Judicial College Working Group to the
Standing Committee of the Attorneys-General outlined the options for the
establishment of a National Judicial College.411 Two months later, State, Territory
and Commonwealth Attorneys-General agreed in principle to establish the National
Judicial College of Australia. The press release issued for the occasion made it clear
that responding to diversity issues in our community was one of the primary
impetuses for the establishment of the College:
It is important that judicial officers undergo nationally consistent training in order to
respond to our changing and increasingly diverse society and to developments in
judicial responsibilities.412

The National Judicial College of Australia was launched on 2 August 2002.413
At the same time as steps were being taken towards establishing a National Judicial
College, Victoria enacted the Judicial College of Victoria Act 2001. Pursuant to that
Act, two of the primary functions of the College are:
•

to assist in the professional development of judicial officers;

•

to provide continuing education and training for judicial officers.414

In a press release issued at the time, Attorney-General, Rob Hulls outlined the
benefits of the college, stating that (among other things) “it would […] assist the
judiciary to remain in step with the community on non-legal issues, such as issues
relating to minority groups and the impact of new technology.”415 The second reading
speech and the records of the debate in the Victorian Parliament also make it clear
that education on diversity issues is one of the roles envisaged for the College.416
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Content and type of cultural awareness training for the judiciary
The Committee considers that, apart from certain specific issues such as a manual or
bench book on cultural and religious issues concerning oath taking, a discussion of
the precise content of and theoretical approach to cultural awareness training offered
to judicial officers is beyond the scope of this Report. The Committee merely
acknowledges the importance and the complexity of such education here and the
considerable research which has already been conducted on the issue. A particularly
helpful reference in the Australian context is the publication “Cross Cultural
Awareness for the Judiciary” published by the Australian Institute of Judicial
Administration Incorporated.417 While its 1996 publication date means that it predates
recent law reform initiatives outlined in the previous section of this Chapter, the
Report does provide detailed analysis of the need for and types of cross cultural
awareness training and some of the potential pitfalls associated with such training.418
One of the dangers referred to is particularly pertinent to this Inquiry – namely that of
providing culturally specific information in written form without backing that up
through an education program:
The report recognises that members of the judiciary feel a pressing need for certain
culturally specific information, usually related to procedural matters, such as naming
systems, appropriate language in addressing witnesses, unbiased assessment of body
language and demeanour, and culturally appropriate forms of the oath. However, the
provision of culturally specific information solely in written form, without an
education program which might put that information into a broader context, may lend
itself to the promotion of stereotyping.419

Another useful reference which outlines (inter alia) the importance and application of
educational theories to judicial education programs is the article “Judicial Education
on Equality” by Livingston Armytage.420
The early ALRC Report on
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Multiculturalism and the Law also contains useful reform proposals on how training
should occur.

Witness Evidence
Importance of training
Most witnesses who addressed this issue agreed that cultural awareness training for
judges and court staff was important. The witnesses tended to make generic
comments about the significance of training and did not necessarily distinguish their
views between training for judges and training for court staff.
Maureen Postma, General Secretary of the Victorian Council of Churches told the
Committee:
It would seem self-evident that in a multicultural society all government personnel in
all parts of the legal system should be aware of cultural differences […] and training
provided where that is necessary.421

The Ethnic Communities’ Council of Victoria also supports the introduction and
provision of cultural training for the judiciary, court officers and other personnel in
the judicial system:
The ECCV believes that provision of cultural awareness training is primarily an issue
of sensitivity to the manner in which the judicial system has and may take advantage
of citizens. As such it believes that generic training, which canvasses issues such as
the use of English as a second language, and the necessity of patience but due
diligence of permissible court behaviour is of primary concern.
The provision of cultural awareness training to all court staff and persons before
whom affidavits are sworn and an effort to develop appropriate and sensitive practice
by all such persons would be welcomed. Indeed it is difficult to imagine that the
administration of affidavits and court proceedings can produce fair, valid and just
results in the absence of such sensitivity. […]422

At the public hearings, Victor Borg made a point echoed by other witnesses who
appeared before the Committee, namely that cultural awareness training “should not
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be directed just at the administration of the oath; it should be put in place throughout
the whole judicial system.”423
The Victorian Multicultural Commission (VMC) agreed that:
The provision of cultural awareness training to all court staff, including the judiciary,
is of fundamental importance if we are to ensure that practices are sensitive to the
needs of our multicultural, multilingual and multi-faith community.424

Mr Lekakis on behalf of the VMC also noted that the Department of Justice is
currently undertaking an inventory project “which will identify a whole range of
important issues relating to service delivery to a culturally diverse community.”425
The Committee invited representatives of the Diversity Unit of the Department of
Justice to make a submission and attend public hearings to elaborate on training for
court officers, the Judicial College and the project alluded to by Mr Lekakis.
However, this invitation was declined.
The Buddhist Council also supported cultural awareness training and submitted that it
would like the opportunity to contribute to that training.426
The Equal Opportunity Commission Victoria related the training of court officers to
the concept of vicarious liability under the Equal Opportunity Act 1995. Pursuant to
this doctrine, employers or providers of goods and services can be liable for the
discriminatory actions of their staff or agents. However, employers and service
providers can discharge that liability by taking steps to prevent the discrimination. As
Chief Executive of the EOCV, Ms Diane Sisely, told the Committee:
One of the key ways discrimination can be prevented is through providing training
and policies to prevent it. Training is critical in terms of promoting cohesion and
avoiding discrimination. The onus is on all of us to provide appropriate training to
prevent discrimination, whether that be the provision of court services, whether it be
retail services or employment.427

One organisation which made a submission to the Committee advanced the argument
that cultural awareness training for court officers and others is unnecessary. The Salt
Shakers, a Christian ethics group which supports the retention of the status quo,
commented on such training:
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This is where we really enter the realm of the “politically correct.” There is no need
for such ‘cultural awareness’ training to ascertain the individual needs of the person’s
religious or cultural beliefs. All that is needed is politeness and the administration of
the oath as normal. If the person requests the oath or an alternative text, that is a
simple procedural manner that just needs to be dealt with by common courtesy, not
an elaborate training, not as a training process in sensitivity.428

Dr Kathy Laster also had some reservations about what she called the “vexed
question”429 of judicial training. Dr Laster made the point that training of all types is
seen as “a neat and convenient ‘quick fix’ to any apparent gaps in cultural awareness
or the knowledge base of judges and lawyers.”430 In Dr Laster’s view, which is based
on many years of experience in conducting this type of training, training is “neither
quick nor easy.”431 She outlined two principal problems, namely practical or
logistical problems and philosophical problems. In relation to the practical problems,
Dr Laster noted the other training priorities with which cultural awareness training
must compete:
Increasingly, judges and court staff more generally, are expected to demonstrate
higher levels of competence and performance in all kinds of areas. What happens is
that technical training often competes for time with more broadly based "cultural
sensitivity" training. This in turn has a tendency to be a little competitive in its own
right- eg "cultural sensitivity" vs "gender sensitivity" and all sort of other programs
designed to make decision makers better atuned to the views of the community.432

Dr Laster also referred to the “understandable resentment, even by the most well
disposed judges, to what they sometimes perceive as “political correctness” training
taking priority over other kinds of training.”433 As Dr Laster points out, such an
attitude may jeopardise the training:
Since the key element for success of all training is active participation and
willingness to learn we may be not just wasting our time but setting up
counterproductive resistance. At the very least we need to be mindful of this issue.
Judges value their independence and understandably won’t readily accept the implicit
critique that they are somehow "not fair" in their dealings with people who come
before them.434

The problem of retaining information-based training was also addressed by Dr Laster:
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Specific training on say, oaths might overcome this, in theory. In practice this kind of
training is effective only for a relatively short time-frame. It is 'information based"
and much of this kind of knowledge is lost/forgotten within a short period.
Refreshers are time consuming and, again, compete with other training priorities.435

She also referred to the fact that such training can actually impede cross-cultural
communication because it alerts people to the fact that there is a “problem” that they
have to be aware of:
More importantly, a chunk of information about various practices of different
communities makes most learners sensitive to "a problem" which paradoxically can
actually impede effective functioning. In trying to recall what they have learned, they
often become self-conscious and the natural, "human" interaction which is really the
essence of effective cross-cultural communication is undermined.
(We had this problem when trainers started teaching lawyers about different handshaking etiquette among ethnic communities.)436

Dr Laster is also critical of the use of manuals as an aide-memoire. Her comments on
this issue are cited in the previous section of this Chapter which examines such
manuals.437
In conclusion, Dr Laster recommended a combination of training upon appointment
as well as ongoing discussion of particular issues as they arise:
[…] My recommendation then is for closer attention to the selection of judges,
"generic" sensitivity training, probably as part of an induction training module for
new judges...some on-going "hotspot" judge led discussion of issues that have arisen,
(which will from experience, always include the gender/ethnicity issues) coupled
with simple statutory or guideline directions on this and other matters which still
allow for the exercise of wide discretion...Judges prefer it and a prescriptive approach
to this issue is very difficult to implement.438

Other aspects of cultural awareness training provided to judges and
court officers
The provision of manuals is one aspect of ‘training’ cited by witnesses. The
usefulness and function of manuals was discussed in the previous Chapter of this
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Report. This section discusses other forms of training offered by Courts and
Tribunals.

Magistrates’ Court of Victoria
The Magistrates’ Court of Victoria described the initial and ongoing training
undertaken by registrars:
Qualified and non-qualified Registrars undertake extensive on-the-job training which
assists to increase their cultural awareness and appreciation of the needs of diverse
members within the community.
During initial training, Trainee Clerks of Court are required to undertake and
participate in an Induction program. During this time Trainees participate in a ‘Moot
Court,’ where they are required to swear witnesses using the various oaths including
the interpreter’s oath. They are also shown a ‘Bad Bench Clerk’ video that, in part,
covers the swearing in of witnesses with a limited understanding of the English
language.
Trainees are also required to attend a number of compulsory training courses. These
include ‘Client Services’ training and a ‘Working with Diversity’ course, where one
component includes assisting people from a non-English speaking background.
Current training initiatives are designed to adequately meet the requirements of staff
so as to ensure the efficient service delivery to all members of the public.439

In relation to training for magistrates the Committee was told:
There is at least one session on cultural diversity at the regular magistrates
information sessions.440

Finally, bail justices trained by the training staff at the Magistrates’ Court “are also
given information about appropriate oaths and affirmations.”441
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Victorian Civil and Administrative Tribunal (VCAT)
Apart from the training manual which outlines the forms of oath and affirmation
which it provides to bench clerks, VCAT conducts cultural training in relation to the
Aboriginal community but not outside that.442 Justice Kellam noted how important it
is to ensure that actual representatives from the community are involved in and
conduct the training:
[…] you need to rely on the particular community. It is all very well for us to sit
around and say what we think ought to be happening in terms of cultural training; you
need to get articulate people from that community to really be in charge of the
training.443

Justice Kellam also emphasised the significant resources involved in conducting
cultural awareness training:
Cultural training, to do it well and to do it properly, is expensive. We have resource
limitations of a significant nature in that regard.444

Due to these resourcing problems, Justice Kellam was “far from satisfied that
[VCAT] has done enough in this regard.”445 He expressed a hope that this situation
would be improved by training conducted and resourced by the newly formed Judicial
College of Victoria.446

Supreme Court of Victoria
In its written submission the Supreme Court of Victoria informed the Committee that
the Department of Justice offers cultural training courses to staff as part of its
corporate training program. However, in the public hearing, the Prothonotary, Mr
Saltalamacchia, told the Committee that this training was not compulsory and while
“the majority of staff are aware of it and obviously encouraged to undertake that
training”447 he implied that it might not always be relevant due to the fact that most
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litigants and witnesses who come before the Supreme Court are handled by their legal
advisers or by senior members of staff who “are aware of these cultural differences
and needs of most people and most litigants who come before the court.”448

Family Court of Australia
While the Family Court is a Commonwealth Court and therefore does not directly fall
within the ambit of this inquiry, it is again instructive as a comparison with Victorian
courts and tribunals. Justice Nahum Mushin told the Committee that court officers
(who undertake a similar function to tipstaves in the Supreme Court) are all trained in
relation to the principles of the Evidence Act 1995, including on the issue of oaths and
affirmations.
Justice Mushin also alluded to the Chief Justice’s Ethnic Advisory Committee which
he chairs and the Court’s National Cultural Diversity Committee which:
are both extremely involved in matters of ethnicity, culture and so on both inside and
outside the court. We are very actively involved in implementing a most
comprehensive audit of our court conducted recently by a consultant, and we are
about to commence very wide ranging consultations outside the court on all sorts of
matters of ethnicity [by which is meant ethnicity, culture, race, religion and
language.]449

The last two Annual Reports of the Family Court of Australia provide further
information on the work of the Family Court in cultural awareness issues. The
Victorian Ethnic Affairs Committee, chaired by Justice Mushin, has undertaken many
projects aimed at educating court staff about cultural issues. Such initiatives include:
•

an information manual to provide staff with information on “family structures,
customs and cultures for specific linguistic groups;”450 and

•

“the formation of reference groups with representatives from a variety of
cultural backgrounds to give guidance to the court in ensuring its services are
accessible and relevant.”451

The 2000-01 Report states that the plan for a National Cultural Diversity Project was
endorsed earlier this year. The project aims to be “inclusive and participatory”452 and
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thus “seeks to develop a relationship between the diverse range of communities that
the Court serves.”453 According to the Report participation from a diverse range of
communities is:
reflected in the focus groups already undertaken in New South Wales and in Victoria.
Approximately 50 people representing a wide range of diverse communities attended
these groups. In addition, staff and Registry Management team focus groups have
been held in Sydney, Parramatta and Melbourne Registries and are planned for the
Dandenong Registry. At the completion of these focus groups it is expected that over
100 staff will have been involved.454

The most recent Annual Report also reflects the increasing emphasis placed on
indigenous issues. Major initiatives include:
the appointment of Aboriginal family consultants, the conduct of judicial education
courses and the carrying out of extensive consultations with Aboriginal and Islander
people. The family consultant’s role (in addition to their core work with the Court’s
indigenous clients and in realising the cross cultural awareness of judges and staff)
also involves liaising with and assisting Registry Indigenous Committees to improve
contact between the Court and indigenous peoples in the various areas that it
operates.455

The Committee notes that the Family Court of Australia has also undertaken a variety
of other initiatives concerning its relations with a range of diverse communities such
as the appointment of ethnic liaison officers to work with various communities. As
part of their brief, the Liaison Officers work to ensure that the cultural needs of
communities are respected in the provision of Court services.456 They also have an
educative role within the Court to help raise awareness of cultural issues.457
That the Family Court is a frontrunner in the area of cultural awareness training was
confirmed by Hass Dellal, the Executive Director of the Australian Multicultural
Foundation. Mr Dellal commented that the Foundation was:
working with courts at the moment, particularly with the Australian Family Court,
which is going in leaps and bounds, looking at their training needs and issues.458
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The Family Court of Australia also attracted the praise of Victor Borg from the Ethnic
Communities’ Council of Victoria who noted that some courts had been very proactive in implementing cultural awareness training:
For example, the Family Court of Australia has the Victorian and New South Wales
chief justice committees on ethnic issues. I sit on the Victorian Committee, and we
advise and offer recommendations to sensitise the process to clients of diverse
backgrounds that come before courts. It also has a national council. I am also told
that recently a workshop for judges was held for a whole day of cultural awareness
training.459

Conclusion
The evidence received and other materials reviewed by the Committee indicated that
there is a lack of consistency among Victorian courts and tribunals in the provision of
cultural awareness training. The Committee was concerned to note that such training
is not necessarily compulsory and may not be sufficiently funded. It seemed clear
that the cultural awareness training and other programs offered by the Family Court
of Australia are significantly more developed than is the case in courts within the
Victorian jurisdiction.
The provision of cultural awareness training is multi-faceted and has been the subject
of considerable research; it clearly extends beyond the issue of oaths and affirmations.
Accordingly the Committee considers it to be beyond the scope of the terms of
reference of this Inquiry and its field of expertise to make specific recommendations
about the content of cultural awareness training, other than that adjunct to training –
the manual on oath taking – in relation to which the Committee made
recommendations in the previous Chapter of this Report.
However, it acknowledges that the type of training implemented is very important to
its ultimate success and finds the submission of Dr Kathy Laster on this point to be
persuasive. It believes that very careful attention should be paid to how cultural
awareness material is presented to avoid some of the pitfalls identified by Dr Laster.
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It was clear that most witnesses to this Inquiry felt that cultural awareness training is
important. Without commenting in any detail on the content of such training, the
Committee agrees with this view and concludes further that:
•

as far as possible, such training should be consistent across Victorian courts
and tribunals;

•

such training should be compulsory at least for court staff; and

•

as a corollary of these conclusions, such training should be adequately funded
by the government.

The newly formed Judicial College of Victoria may be the most suitable agency to
devise and undertake appropriate training programs for magistrates, VCAT members
and judges. Training programs in other jurisdictions and, in particular, in the Family
Court of Australia, in the formulation of cultural awareness training programs in
Victoria should be evaluated by the training entity.
However, the Committee also encourages individual courts and VCAT to conduct the
sort of “hot spot” judge led discussion of specific issues which have arisen
recommended by Dr Laster.
The Committee also considers that tipstaff, associates and other court staff who
administer oaths and affirmations, as well as other court staff who come into contact
with community members, should be provided with co-ordinated cultural awareness
training which is compulsory. Accordingly, the Committee recommends that the
Department of Justice, in conjunction with the Victorian Multicultural Commission,
further review the training currently offered to such staff with a view to devising a
compulsory, universal training course for such staff. The Committee also notes that
co-operation between the Judicial College or other training entity and the Department
of Justice would ensure that the sources and content of training offered to judges and
training offered to court staff is consistent.
The Committee believes that the enhancement of training programs, coupled with the
update of the information in manuals recommended in the previous Chapter, will help
to alleviate some of the problems with discrimination identified earlier in this
Chapter. The provision of training also recognises that legislative reform alone (such
as amending the Evidence Act 1958 to give people the choice of swearing an oath or
an affirmation) is not sufficient to change entrenched assumptions about persons from
minority ethnic backgrounds and their choice of oath or affirmation. Finally, cultural
awareness training recognises that issues about oaths and affirmations do not occur in
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a cultural vacuum but are related to issues of ethnicity in the broadest sense of the
word (including race, culture, language and religion). Acknowledging, understanding
and responding to such diversity is one of the challenges in a multicultural
community such as Victoria and one which the Committee believes that our Courts
and Tribunals should do more to meet.

Recommendation 11
That the Department of Justice, in conjunction with the Victorian Multicultural
Commission, review the cultural awareness training offered to court staff by
Victorian courts and tribunals with a view to devising a compulsory, universal
training course for such staff.

The importance of diversity in the judiciary
While not directly relevant to the issue of training and therefore not strictly within the
terms of reference for this Inquiry, the Committee considers it important to mention
the view expressed that the appointment of judges from different cultural
backgrounds will assist the collective cultural awareness of the judiciary. The
Committee notes that the significance of having representation from a range of
cultures in the administration of justice is implicit in the fourth question in the terms
of reference for this inquiry, namely whether the classes or groups of people currently
permitted to witness affidavits and statutory declarations are sufficiently accessible to,
and reflective of, the diversity of the Victorian community.
Victor Borg representing the Ethnic Communities’ Council of Victoria was perhaps
the strongest proponent of this view. He told the Committee that ethnic communities
were largely unrepresented within the judicial system:
There is only one magistrate I know who is non-Catholic and black, and he is a credit
not just to his community but to the whole Australian community. That is diversity,
and that is where you do provide for a sensitivity to other cultures. […] For some
unknown reason there seems to be a barrier or an exclusion clause because of
background. It think that matter should be addressed.460
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It will be recalled that Kathy Laster also called for “closer attention to the selection of
judges.”461
The Committee notes that the Victorian Government has indicated that it is
addressing the matter. In his Ministerial Statement entitled “A fair, accessible and
understandable justice system” the Attorney-General, Rob Hulls outlined his plan for
increased diversity in judicial appointments. The Attorney-General alluded to the
importance of sensitivity to issues of cultural and linguistic difference, among other
things:
This commitment was underlined by my recent decision to seek expressions of
interest for judicial appointments at the County and Supreme Courts. These were not
job advertisements as such, but a means of ensuring that there is a broad pool from
which to make judicial appointments. The advertisements sought expressions of
interest from people with a range of appropriate personal qualities, such as integrity,
fairness and commitment to public service. Sensitivity to issues of gender, sexuality,
disability and cultural and linguistic difference, as well as a commitment to judicial
education, are qualities that I was particularly keen to emphasise. I believe that
bringing people with these qualities into consideration for appointment to the bench
will work towards ensuring that our judges remain accountable to and representative
of the breadth of the Victorian community.462

The Committee notes that a previous recruitment campaign targeted magistrates.463
On that occasion the Attorney-General encouraged applications from a broad range of
candidates “including women and persons with an indigenous or ethnic
background.”464
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Cultural awareness training currently offered to persons who
can witness affidavits and statutory declarations
In general the Committee received less evidence in relation to cultural awareness
training offered to persons permitted to witness affidavits and statutory declarations
than in relation to training offered to judges and court officers. It was clear from the
evidence the Committee did receive that such training largely occurs on an ad hoc
basis and may be inadequate or non-existent in many cases. Several witnesses
emphasised the importance of appropriate training for such classes of people,
particularly for those who have the power to witness affidavits where a religious oath
may be administered. Others queried the necessity of comprehensive cultural
awareness training for such persons. This section of this Chapter summarises that
evidence. The section starts with an analysis of the cultural awareness training
provided by two organisations, namely Victoria Police and the Royal Victorian
Association of Honorary Justices.
It should be noted that the terms of reference for this Inquiry direct the Committee to
have regard to cultural awareness training to “persons before whom affidavits are
sworn” and make no reference to persons before whom statutory declarations are
sworn. No doubt this is because such persons do not have to administer oaths.
Accordingly, the Committee confines its recommendations to training for this class of
persons but notes that some of the witness evidence reviewed below does not make
this distinction.

Multicultural awareness and Victoria Police
Victoria Police works with Victoria’s multicultural communities through a range of
initiatives, including the establishment of the Multicultural Advisory Unit (MAU), the
Police and Community Multicultural Advisory Committee (PACMAC) and the
Regional Multicultural Liaison Units (MLU). The MAU is responsible for:
•

the provision of advice to the police on multicultural issues;

•

the provision of cross-cultural training to police members;
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•

the provision of information about the role of the police to Victorians from
culturally and linguistically diverse backgrounds.465

PACMAC acts as “an advisory body to Victoria Police, Government and the
community on issues relating to multiculturalism” and is a joint Committee of
Victoria Police and the Victorian Multicultural Commission.466
In addition, multicultural liaison officers working in regional MLUs have been
appointed to:
liaise with community and religious leaders at the local level and aim to develop and
enhance trust, respect and co-operation between police and groups and communities
of culturally and linguistically diverse Victorians.467

Finally, Victoria Police is part of the National Police Ethnic Advisory Bureau which
was established to recommend “co-ordinated national policies, programs and
initiatives for improving police/ethnic community relations in Australia.”468

A practical Reference to Religious Diversity for Operational Police
Mr Hass Dellal, Chairman of the Australian Multicultural Foundation, was able to
provide some further information about cultural awareness training provided to police
in his capacity as special adviser to the National Police Ethnic Advisory Bureau. In
that role Mr Dellal helped produce the reference booklet, “A practical reference to
religious diversity for Operational Police.”469 The booklet contains answers to a
number of practical questions in relation to five religions, namely Buddhism,
Hinduism, Islam, Judaism and the Sikh Faith. As Mr Dellal reports:
How this came about was that we actually went to all police jurisdictions and asked
them what were the 20 most important questions in their mind regarding religions in
Australia when dealing with the community. We had hundreds of questions, so we
took the top 20, which we felt was more appropriate to their day-to-day operations.470
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One of the questions posed for each faith is “Would a Sikh (Buddhist, Jew etc) refuse
to take an oath in a court of law?” The answers to this question include which book,
if any, a person of that religion would prefer to swear an oath on as well as the
handling requirements for that book. For instance, the answer to the question in
relation to Sikhs, which has not been covered by other witnesses to this Inquiry, is as
follows:
Yes, a Sikh can refuse to take an oath on the Bible as this is not recognised as the
Sikh’s religious book. It is more appropriate to ask a Sikh to take an oath on a part of
the sacred hymns (daily prayers written in a small manual called Gutka).
Protocol for Sikh taking an Oath on Gutka
•

the Gutka, once taken from a Sikh religious Centre, must be kept wrapped in
a neat cloth. The Gutka must be kept in a clean uncontaminated environment
(free from alcoholic drinks and tobacco products) and at a level where no one
touches it without first washing his/her hands and must not be left on a seat.

•

The person holding the Gutka must not have tobacco or alcohol in his/her
possession.

•

The person taking the oath should be provided with an opportunity to wash
his/her hands; taking off his/her shoes, wear a small cloth (Patka) to cover
his/her head if not wearing a turban.

•

The person should hold the Gutka in both hands while the oath is being
administered.471

Mr Dellal told the Committee that the reference guide had proven so popular that “it
is in fact being used by international police as well as in Europe and in America as a
guide because we have put it on our internet.”472 He also flagged the pending
publication of a second edition which will include Aboriginal spirituality, the Baha’i
and Christianity.473
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Royal Victorian Association of Honorary Justices – training of Justices
of the Peace and Bail Justices
John Kakos, the Registrar of the Justices of the Peace and Bail Justices Registry of
the Department of Justice, made it clear that the training of Justices of the Peace and
bail justices is largely undertaken by the Royal Victorian Association of Honorary
Justices.474 However, the Registry undertakes some oversight of the training
provided: it requests copies of training materials and conducts monthly meetings with
representatives from the Association to “clarify any outstanding issues that may
occur.”475 It also produces a guidelines pamphlet which is given to all newly
appointed Justices of the Peace and Bail Justices.476
Mr Kakos expressed the view that cultural awareness training is not particularly
necessary for Justices of the Peace and Bail Justices:
Education and training is one area that can always improve, but I do not believe there
is a great need for it. The training currently given is more than adequate to cover
these situations. As I mentioned earlier, the demand for other sacred texts is so small
that it does not present a problem, although that does not mean with the progression
of time that it will not become a problem, and it may do so.477

The Royal Victorian Association of Honorary Justices also provided the Committee
with considerable information in relation to the training and manuals it provides to
Justices of the Peace and Bail Justices.478
The President of the Association, Mr Laurie Taig, told the Committee that training is
provided in a number of ways, including initial and ongoing training, periodic
training on particular issues in the form of specialist guest speakers at branch
meetings and by means of a mentor program for newly accredited bail justices.479
According to Mr Taig, cultural awareness training is:
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formally incorporated in our in-service training for accredited bail justices and also in
our justice of the peace training.480

Informal cultural awareness training is mainly undertaken through the peer group
conferences. The Association regularly calls upon colleagues from diverse
backgrounds, which is possible given that many members “are appointed within their
community groups and that many of them are leaders and some are actually religious
leaders in those groups.”481 The Committee will consider the ethnicity and
accessibility of justices of the peace and others who are authorised to witness
affidavits and statutory declarations in the next Chapter of this Report.

Training not mandatory
While the Committee was generally impressed with the evidence it received on the
cultural awareness training offered by the Royal Victorian Association of Honorary
Justices, it was concerned to note that such training is not mandatory and that, due to
the lack of government funding for such training, some Justices of the Peace are
reluctant to participate in it:
Some honorary justices already refuse to undertake training unless it is mandatory
and subsidised. They are not prepared to donate further time or expense to support the
performance of their duties in order to provide a community service which, in their
opinion, does not enjoy the appropriate support from government.482

Of the 2700483 members of the Association, Mr Taig thought that, anecdotally,
approximately 250 Justices of the Peace and 100 Bail Justices participate in training
sessions.484
Mr Taig told the Committee that the Association had made a submission to the
government for funding for mandatory training.485
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Other submissions on training
Some witnesses took the view that the current training offered to the classes of people
who can witness affidavits is inadequate and should be improved. It should be noted
that some witnesses referred to cultural awareness training for persons permitted to
witness statutory declarations. However, the Committee notes that the terms of
reference for this Inquiry refer to the provision of cultural awareness training of
“persons before whom affidavits are sworn.”
For instance, the Ethnic Communities’ Council of Victoria, expressed the view that:
the class of people permitted to witness affidavits should also be provided with
greater cultural sensitivity and generic training. The responsibility of checking that
those signing it understand either an affidavit / statutory declaration is of great
importance. As such it is absolutely necessary for there to be an increase in the
number of bilingual capacities of those that may be witness to any such judicial
documents.486

The Council also commented that legal practitioners do not receive any specific
cultural awareness training.487 The Royal Victorian Association of Honorary Justices
expressed similar concern about the lack of training that other classes of witnesses
have.488
On the issue of training for legal practitioners, the Committee notes that a South
Australian case illustrates the dangers of a lack of training for lawyers in the
administration of the oath. While the case does not deal with a case of a lack of
cultural awareness, it nevertheless highlights the importance of education on the
appropriate administration of the oath. That case concerned a solicitor who signed
the jurat clause of the affidavit of a process server who was well-known to him
without administering the oath. He was found guilty of unprofessional conduct and
his appeal was dismissed by the Supreme Court of South Australia. Significantly, the
Supreme Court offered the following words of advice on the issue of training:
I respectfully suggest that it would be very wise if those concerned with the training
of intended practitioners and / or young practitioners and indeed the Law Society as a
whole were to take steps from time to time to underline the importance of a function
which a Commissioner for taking Affidavits performs, and above everything else that
something must be said to convey to the deponent that he or she is binding his or her

486

Ethnic Communities’ Council of Victoria, submission no. 39, p. 5.
V. Borg, Minutes of Evidence, 1 August 2002, p. 74: “There is no literature or handbook by the
Law Institute or Attorney General given to legal practitioners to alert them to diversity and how to deal
with it; it is all a matter of chance.”
488
See comments by K. Frampton and L. Taig, Minutes of Evidence, 2 August 2002, p. 123.
487

172

The Provision of Cultural Awareness Training

conscience to the truthfulness of what is stated in the affidavit as that truth known to
the deponent.489

In contrast, Victoria Legal Aid felt that, while current knowledge of religious
practices among the classes of people who can witness affidavits and statutory
declarations appears to be inadequate, such people should not be expected to have this
knowledge:
VLA suspects that these classes of persons do not understand the religious practices
of different ethnic communities (some of which are alluded to in this submission) and
in a sense they should not have to have an understanding. The instrument of the
statutory declaration is blind to religion and, as VLA has recommended, the affidavit
ought to replicate this.490

Two of the peak bodies who commented on this issue noted that they did not have the
funding to offer cultural awareness training. The Institute of Legal Executives, whose
members are authorised to witness both affidavits and statutory declarations, made
this point but indicated that it would be willing to implement training if this were
thought necessary:
The Institute is a non-profit professional association and has limited funds available
to it. However, if the Committee felt that cultural awareness training would benefit
Fellows (and members in other categories who aspire to becoming Fellows) the
Institute would certainly be willing to implement this, or apprise members of cultural
awareness training made available through other sources e.g. Court seminars. Also of
benefit would be information from the Committee as to where religious texts other
than the Bible could be purchased, so that this information could be published in The
Victorian Legal Executive.491

The Veterinary Practitioners Registration Board of Victoria also emphasised the lack
of resources to provide training and felt that such training should not be its
responsibility:
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The Board itself does not offer cultural awareness training, nor does it have resources
to offer training in relation to witnessing statutory declarations to registered
veterinary practitioners. There is no requirement under the Veterinary Practice Act
1997, for the Board to provide such training to registered veterinary practitioners and
the Board considers this to be the responsibility of the Department of Justice.492

Views of the Scrutiny of Acts and Regulations Committee Report on the
Evidence Act 1958 (Vic).
The Committee notes that submissions were also made before the Scrutiny of Acts
and Regulations Committee (SARC) in the course of its inquiry into the Evidence Act
1958.493 While those submissions do not specifically relate to cultural awareness
training and in fact focussed on the classes of people permitted to witness statutory
declarations rather than affidavits, they nevertheless highlight some of the problems
with training programs for such witnesses.
In the discussion under the heading “Lack of adequate instruction given to persons
who are able to witness statutory declarations” SARC noted that “the evidence
presented to the Committee was to the effect that the requirements of the legislation
are not understood by witnesses”494 and went on to consider whether there should be a
mandatory course of training for such witnesses.
SARC pointed out that:
Many of the problems encountered by qualified witnesses under the Act are due to
the fact that the right to witness documents is imposed by statute, rather than the
result of an individual positive act. This was acknowledged by the Chairman who
said:“…Many people on the list have no idea what to do. The problem is that
they obtain office as a result of a schedule in the Act and not [through]
voluntary acts on their part.”495

After considering the submissions of witnesses SARC rejected calls for a mandatory
training course on the grounds that:
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•

it would be difficult to enforce the requirement to undertake the course;

•

if the classes of persons were given the choice as to whether to do the course
and thus be allowed to offer the service, most would probably choose not to.

In conclusion SARC noted:
The Committee’s view is that the requirements of the legislation should be listed and
easily available to those persons whose obligations in respect of statutory declarations
are imposed by statute. However, in the Committee’s view this information should
be made available through an educative process rather than a mandatory course of
training. It appears to the Committee that requiring potential witnesses to undergo
mandatory training undermines the original rationale for the expansion of the
categories. The reality is that many people may not undertake the course. This then
reduces the number of people available to witness documents.496

Conclusion
While the Committee acknowledges the training initiatives of Victoria Police and the
Royal Victorian Association of Honorary Justices, the Committee is concerned that,
in general, cultural awareness training for the classes of persons who can witness
affidavits appears to be non-existent or of an ad hoc nature only.
The Committee believes that some form of cultural awareness training which
particularly highlights (but is not necessarily limited to) the issue of oaths should be
made compulsory for Justices of the Peace in recognition of the important role they
often play in ethnic communities and on the basis that they have voluntarily submitted
to the role.497
The Committee is particularly concerned that legal practitioners do not receive any
compulsory or formal training on cultural issues given that many of them administer
oaths for affidavits on a regular basis. The Committee acknowledges the difficulties
of implementing compulsory training for lawyers in private practice. However, the
Committee believes that amendments to the Evidence Act 1958 could be accompanied
by a specific awareness campaign for lawyers which incorporates cultural issues
concerning the oath and affirmation by the Department of Justice. As part of the
campaign, information could be published about any existing cultural awareness
training (such as through the Law Institute Victoria and the Leo Cussen Institute).

496
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The Committee also considers that government employees who regularly administer
oaths, such as authorised persons investigating suspected offences under various Acts,
should be provided with compulsory training on these issues which is provided or coordinated by the Department of Justice and funded by the Government. On this point
the Committee would hope that the inventory project currently being undertaken by
the Department of Justice and referred to earlier in this Chapter would cover
government (including local government) employees who are permitted to witness
affidavits.
Finally, the Committee considers that these groups, as well as all other groups in the
list of persons who can witness affidavits,498 should, through their peak organisations
or any other means considered practicable, be provided with improved and up-to-date
information by the Department of Justice about the system of oath taking, alternative
forms of oath and associated cultural issues. Such information could be based on and
adapted from the manual provided to court staff referred to in Chapter 7.499

Recommendation 12
That cultural awareness training be compulsory for all Justices of the Peace and
Bail Justices upon their appointment and periodically thereafter and that such
training be fully funded by the government.

Recommendation 13
That any amendments to the Evidence Act 1958 be accompanied by a specific
awareness campaign for lawyers by the Department of Justice, in conjunction with
the Law Institute Victoria and the Victorian Bar Council, which incorporates
cultural issues concerning the oath and affirmation.

498
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499
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oath-taking, alternative forms of oath and associated cultural issues.
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Recommendation 14
That the Department of Justice provide or co-ordinate compulsory training for
government employees who are authorised to witness affidavits and who are
regularly required to do so as part of their work.

Recommendation 15
That Justices of the Peace, government employees and all other groups in the list of
persons who can witness affidavits, through their peak organisations or by any
other practicable means, be provided with up-to-date information by the
Department of Justice about the system of oath taking, alternative forms of oath
and affirmations and associated cultural issues.
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CHAPTER
NINE
–
DIVERSITY
AND
ACCESSIBILITY OF OTHER WITNESSES

The classes of people who can currently witness affidavits and statutory declarations
pursuant to the Evidence Act 1958 are set out in Chapter 4 of this Report. Chapter 5
compares the legislation in other Australian jurisdictions on this point. In this
Chapter, the Committee turns its attention to part (d) of the terms of reference which
requires it to have regard to:
Whether the classes or groups of people currently permitted to witness affidavits and
statutory declarations are sufficiently accessible to, and reflective of, the diversity of
the Victorian community.

In this Chapter, then, the Committee examines the information available on the ethnic
and religious backgrounds of the various classes of people and whether they are able
to speak a language other than English. The Chapter then examines the evidence
received about the accessibility of the current classes of people. Finally, the
Committee considers the views as to whether the classes of people currently
permitted to witness affidavits and statutory declarations needs to be expanded.

Information on demand for service and ethnic / religious
background of classes of people
In order to gather information in relation to the ethnic or religious background of
persons who are authorised to witness affidavits and statutory declarations, the
Committee wrote to most of the peak bodies and or Boards representing the various
categories of people, in so far as these exist or were readily ascertainable.500 In the
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The organisations the Committee wrote to included: the Australian Dental Association, Victorian
Branch; the Dental Practice Board of Victoria; the Australian Society of Certified Practising
Accountants (Victorian Division); the Institute of Chartered Accountants in Australia Victoria Branch;
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letter, the peak bodies were asked to provide information in relation to various issues,
including:
•

how regularly their members are called upon to witness statutory declarations
/ affidavits;

•

the ethnic background of members and any related information such as
religion and languages spoken other than English; and

•

the accessibility of members to different ethnic communities, including (and if
so, how many) offer services (including witnessing statutory declarations or
affidavits) in languages other than English.

The Committee received a number of submissions in response to this letter which
addressed some or all of the questions posed. Two even conducted surveys amongst
their members in order to provide the Committee with the information requested.501

Demand for service
Responses as to the frequency with which statutory declarations and / or affidavits
were witnessed varied greatly. Most respondents to the survey conducted by the
Institute of Chartered Accountants indicated the witnessing of statutory declarations
was an important part of their service and many commented that it was convenient
and practical for clients.502 Responses as to frequency ranged from six times a year to
approximately forty times per month but responses in the range of 4-6 per month
were more common.503
The Institute of Legal Executives (Victoria) commented that the number of statutory
declarations and affidavits witnessed depended upon the area of law involved and the
size and location of the firm.504 Responses as to the frequency with which affidavits
were witnessed ranged from “rare” to fifty times per month and the range for
statutory declarations was “rare” to 50-100 times per month.505

the Pharmacy Board; The Veterinary Association Board; the Legal Practice Board and the Institute of
Legal Executives.
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The Pharmacy Board of Victoria informed the Committee that it had no actual figures
but that anecdotal evidence suggested that most community pharmacists were asked
to witness statutory declarations several times a day.506

Information as to ethnicity / religion / languages spoken other than
English
Most of the organisations who responded to this question indicated that a number of
ethnic communities were represented within the ranks of their membership and that a
(varying) number of members spoke a language other than English. One witness also
included information on the religious background of members.
The ethnic background of respondents to the survey conducted by the Institute of
Legal Executives (Victoria) included: British, Dutch, Italian, Irish, Greek, Asian
(unspecified), Indonesian, Chinese, Latvian, Danish, Egyptian, German, New
Zealand, Polish, Sri Lankan, Maltese, Scandinavian, Scottish, French and Indian.507
The religions of the respondents included Catholic, Church of England, Methodist,
Presbyterian, Uniting Church, Baptist, Lutheran, Greek Orthodox, Jewish and
Buddhist.508 Further, according to the survey:
19% of respondents spoke another language and in 53% of those cases there was
either ethnic community awareness and/or administration of the Oaths or the taking
of Declarations in a language other than English.509

The Veterinary Practitioners Registration Board of Victoria commented that 7% of
registered vets speak languages other than English (some 41 languages were
identified)510 and the Pharmacy Board of Victoria submitted that pharmacists come
from a:
Variety of ethnic backgrounds to the extent that the majority of those registering in
recent years are of non-English speaking origin. Many pharmacists would therefore
speak another language as well as English and in the case of first generation
Australians, would be absolutely bilingual.511
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The Pharmacy Board also submitted the view that pharmacists were the most
accessible and most visible of all the classes of people authorised to witness statutory
declarations:
Of the various classes of persons authorised to witness statutory declarations,
pharmacists are the most accessible and the most visible. For these reasons
pharmacists are more likely to be approached than the other authorised professions to
witness declarations.512

CPA Australia513 and the Australian Dental Association (ADA) also identified
members who spoke other languages. CPA informed the Committee that the
Victorian Division has members offering services in 26 languages, totaling 376
practices.514 The ADA stated that in recent years, a high proportion (almost 60%) of
undergraduate students come from Asian and sub-continent backgrounds.515

Ethnicity and Background of Justices of the Peace
The appointment, training and accessibility of Justices of the Peace attracted
considerable debate, particularly in the context of the community consultation forum
convened by the Victorian Multicultural Commission and the Ethnic Communities’
Council of Victoria. The training of Justices of the Peace was considered in the
previous Chapter. In this Chapter the Committee reviews the information available
on the ethnicity and language skills of Justices of the Peace and the role this plays in
their selection process. These factors clearly have an impact on the accessibility of
Justices of the Peace which is considered in the next section of this Chapter, along
with other classes of people who can witness affidavits and statutory declarations.
The Committee notes that the application for appointment as a Justice of the Peace
requires applicants to list any foreign languages that they speak fluently. It also
requires the application to be supported by three nominations from the committees of
community-based organisations, or “by a combination of committees and individuals
of good standing within the community.”516 This would appear to suggest that,
indirectly at least, through consideration of language skills and involvement in
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organisations which may represent ethnic communities, the potential accessibility of
candidates to ethnic communities is taken into account. In his evidence before the
Committee, John Kakos, Registrar of the Justices of the Peace Registry within the
Department of Justice, confirmed that this is the case:
We do give consideration to the ethnic background of applicants. That is usually a
factor in determining who is appointed after they have satisfied the two initial criteria
[the need in the area where they live and their years of voluntary community service].
We do keep records of languages spoken, and that is something that is requested in
the application form. We do get quite a large number of applicants from ethnic
communities applying to be justices of the peace and bail justices, but probably more
so justices of the peace.517

Later, he confirmed:
[…] the selection panel takes a fairly positive view of the need to appoint JPs from
various ethnic backgrounds and, although in the past many were of Anglo-Saxon and
Celtic backgrounds I would say that in recent years that has changed quite
substantially, and a large number of appointments are now made from members of
ethnic communities.518

The Registry was not able to provide the Committee with an actual breakdown of the
various minority groups and languages spoken by the current Justices of the Peace in
Victoria but noted that this information was currently being compiled.519 On the other
hand, records of languages spoken are kept by the Registry and anyone who contacts
the Registry is given details of the Justices of the Peace who speak their language.
In terms of applications received, John Kakos told the Committee that no statistics
were kept on the number of nominations received from ethnic groups but noted that
generally many come from them:
All I can say, generally from empirical evidence, is that a large number of those
[applications] would come from community groups or ethnic organisations. Many
people believe that the appointment of Justices of the Peace is for ethnic
communities.520

The Registry does not, however, seek out applications from particular ethnic
communities521 and in this sense it plays a reactive rather than a pro-active role in the
appointment of Justices of the Peace from a range of ethnic communities.
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With regard to the gender balance of Justices of the Peace, John Kakos advised the
Committee that recent figures reveal that 83% of Justices of the Peace are male.522
While noting the historical nature of these figures, the Committee would expect a
higher proportion of women would be nominated and appointed in the future.

Evidence as to accessibility of classes of people
Most of the discussion in relation to the accessibility of the classes of people
authorised to witness affidavits and statutory declarations centred on the accessibility
of Justices of the Peace. For this reason, the Committee focuses on this class of
persons in this section.
A number of witnesses expressed concern about the fact that many if not most
members of ethnic communities do not understand the role of Justices of the Peace or
how to become one. For instance, Hass Dellal, Executive Director of the Australian
Multicultural Foundation, told the Committee that, while the range of persons allowed
to witness affidavits and statutory declarations was wide enough, there needed to be
more publicity and information about the issue and, in particular, encouragement of
those who fit within the classes to undertake this role:
It is more about encouraging certain community members who fit on that list to
declare themselves to be able to do it.523

George Lekakis, Chairman of the Victorian Multicultural Commission stressed the
importance of educating ethnic communities about the persons who can witness such
documents and, in particular, about the process of becoming a Justice of the Peace:
Accessibility amongst those whose language is other than English can be enhanced
through an appropriately directed communications strategy that educates the
community about the process of becoming a JP or a person who can sign […]
affidavits, and encouraging [the] recruitment of appointments so as to ensure that
such people are representative of the community.524
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The Ethnic Communities’ Council of Victoria agreed that greater efforts should be
made to ensure that there is a “more comprehensive representation of members of
standing within our diverse communities”525 and also that there are bilingual
witnesses who have a good understanding of the legal systems of the countries of
origin of the persons swearing affidavits or making statutory declarations.

Community Consultation Forum – how accessible are Justices of the
Peace to ethnic communities?
The community consultation forum convened by the Victorian Multicultural
Commission and the Ethnic Communities’ Council of Victoria provided the
Committee with valuable evidence as to the perceived accessibility of the current
classes of people authorised to witness affidavits and statutory declarations. The
comments made at the forum focused mainly on the accessibility of Justices of the
Peace and, in particular, on the difficulties experienced in accessing Justices of the
Peace and in becoming a Justice of the Peace.
A number of people who spoke at the forum expressed the view that Justices of the
Peace were not sufficiently accessible. One point repeated by nearly all community
representatives who addressed the issue was that there were not enough bilingual
Justices of the Peace.
The difficulty involved in becoming a Justice of the Peace was mentioned by a
number of community representatives. One member of the Vietnamese community
felt that little account was taken of bilingual skills; appointments were largely based
on how many Justices of the Peace were already in the region and language skills
were secondary. A representative of the Tongan community agreed that it was
difficult to become a Justice of the Peace and told the forum that it had taken him 3
years of trying before his application was successful.
Other representatives present spoke of the lack of information available about
becoming a Justice of the Peace. For instance, one representative told the forum that
the criteria for becoming one should be made more transparent.
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Another person present at the forum spoke about the problem of the individual nature
of the appointment to Justice of the Peace. He acknowledged that persons accessible
to multicultural communities such as social workers could apply to be Justices of the
Peace but pointed out that the community lost their Justice of the Peace if the person
appointed changed jobs or moved to a different area. He therefore believed that
merely encouraging members of ethnic communities or those who work with them to
apply to become Justices of the Peace was not enough. Rather, in his view,
consideration should be given to widening the categories of persons who are
permitted to witness the documents so that, for instance, directors of welfare agencies
automatically had this role. This way, the witnessing function would effectively be
attached to the organisation or agency rather than to the individual person.

Conclusion
The Committee considers that Justices of the Peace are in a special category of
witness. In particular, they are the only ones who must actually apply for the role
which enables them to witness affidavits and statutory declarations; all the other
classes simply attain this power by virtue of the profession to which they belong.526
This means that the appointment of Justices of the Peace is one of the key means by
which the accessibility of the classes of people can be improved.
The Committee acknowledges the attempts by the Justices of the Peace Registry to
take the language skills and involvement in community organisations from a
culturally diverse range of communities into account when selecting Justices of the
Peace. However, on the basis of the evidence reviewed above, the Committee
considers that greater effort must be made. The Committee is concerned about the
perception that there is little awareness within ethnic communities about the role of
Justices of the Peace or how to become one. The Committee agrees with the
suggestion of George Lekakis, Chairman of the Victorian Multicultural Commission,
that awareness could be enhanced by an appropriately directed communications
strategy to educate the community about the process of becoming a Justice of the
Peace and encouraging applications from persons from a range of ethnic
communities, particularly those with language skills.
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Recommendation 16
That the Department of Justice, in co-operation with the Victorian Multicultural
Commission and other appropriate organisations conduct a community awareness
campaign to educate the community about how to become a Justice of the Peace to
encourage applications from a diverse range of people.

The Committee believes that such a public awareness campaign needs to be supported
by changes to the recruitment process for Justices of the Peace so that involvement
with culturally diverse communities in a professional or voluntary capacity and
language skills is carefully considered. For instance, the Committee takes the view
that applicants with these attributes should not necessarily be rejected merely because
there are already enough Justices of the Peace in the area where the applicant lives.527
The Committee notes that there may be enough Justices of the Peace but nevertheless
very few with particular language skills. The Committee believes that, to ensure that
Justices of the Peace are drawn from the widest possible cross-section of the
Victorian community, the Justices of the Peace Registry should consider the
linguistic, religious and cultural needs of local communities as well as involvement in
community organisations when considering applications for appointment as Justice of
the Peace.

Recommendation 17
That, to ensure that Justices of the Peace are drawn from the widest cross-section
possible of the Victorian community, the Justices of the Peace Registry consider the
linguistic, religious and cultural needs of local communities as well as involvement
in community organisations when considering applications for appointment as
Justice of the Peace.
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Finally, the Committee acknowledges that the role of Justices of the Peace in the
Victorian community raises many important issues and considers that the office of
Justice of the Peace is worthy of a separate review.
The Committee is aware that legislative changes to the role and jurisdiction of
Justices of the Peace were made in the mid- and late 1980s.528
However, from the evidence received by the Committee, the following issues have
currency and may usefully be included in a review:
•

appointment of Justices of the Peace – the basis for appointments, especially
the assessment of numbers in a particular area;

•

accessibility of Justices of the Peace, including their physical location,
willingness to undertake duties and second language abilities;

•

whether appointments should be periodically reviewed to determine whether
individual Justices of the Peace are continuing to undertake Justice of the
Peace activities; employment change, retirement, age or other factors may lead
to a reduction in Justice of the Peace related work being carried out and hence
may make it desirable that the role be relinquished;

•

training and education requirements for Justices of the Peace; and

•

roles and responsibilities of Justices of the Peace.

Recommendation 18
That a review be undertaken into the roles and responsibilities of Justices of the
Peace in Victoria, with particular focus on the appointment, accessibility and
training of Justices of the Peace and the desirability of a periodic review of
appointments.
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Views for and against an extension to the classes of people
In this section the Committee considers the submissions calling for the extension of
the classes of people authorised to witness affidavits and / or statutory declarations.
First, however, it considers two related issues, namely whether there should be no
distinction between those authorised to witness affidavits and those authorised to
witness statutory declarations and whether such documents need to be witnessed at
all.

No distinction between those who can witness affidavits and those who
can witness statutory declarations?
A few witnesses took the view that there should not be any distinction between the
classes of people who are permitted to witness affidavits and the classes who can
witness statutory declarations. For instance, the Magistrates’ Court of Victoria stated
in its written submission that it saw no distinction between witnessing a statutory
declaration and witnessing an affidavit or taking a sworn statement and submitted that
therefore the various professional groups who can witness statutory declarations
should also be entitled to witness affidavits.529 VCAT agreed with this view, pointing
out that it made no difference from an evidentiary point of view by whom a document
had been witnessed:
From the viewpoint of the weight of the evidence, what is the difference? The
practical effect of it from our viewpoint would be that I would think that a member
who was receiving some evidence on statutory declaration would give that as much
weight as an affidavit on the same subject matter.530

Similarly, the Australian Dental Association “sees no reason why professional
persons who are able to witness statutory declarations should not also be able to
witness affidavits.”531 The Association points out that, given that many professional
practitioners such as dentists are located close to ethnic communities, “this could
improve access for members of those communities needing affidavits witnessed.”532
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Conclusion
The Committee refers to the original rationale for the more restricted nature of the
classes of persons authorised to witness affidavits which was reviewed in Chapter 4
of this Report. Readers may recall that the then Attorney-General stated in his
Second Reading Speech that the classes were more restricted in recognition of the fact
that affidavits are more commonly used in court-related proceedings and should
therefore be dealt with by a more experienced and restricted group.533 Statutory
declarations, on the other hand, are used for more numerous purposes. The AttorneyGeneral made it clear that the purpose of the extended classes was to “ensure that
members of the community will have ready access to an authorised person.”534
In addition, the Committee notes that most Australian States and Territories maintain
a distinction between the two classes of persons and refers to its discussion in Chapter
5 of this Report.
The Committee agrees with the rationale for the distinction, particularly given the
evidence it received about the lack of understanding many witnesses of statutory
declarations have about their role. It thus believes that the current distinction between
the classes of persons permitted to witness affidavits and those permitted to witness
statutory declarations should be retained.

Should affidavits and statutory declarations be witnessed at all?
One witness took the view that affidavits and statutory declarations should not be
witnessed at all. Prabha Kutty pointed out that there seemed to be no logic to the
current list of persons and queried the purpose served by witnessing the documents.535
He stated:
My experience working in a legal environment has been that it is a procedure that is
followed with no identity check done by the witness to ensure that the person who
signs the affidavit is in fact the deponent. Given the number of affidavits they
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witness each week, there is a high probability that if called to give evidence in court
about the affidavit, the witness to it would be able to confirm that they had witnessed
it but not whether the person who says they are the deponent is in fact the
deponent.536

In Mr Kutty’s view it would be better to dispense with this requirement of witnessing
altogether and replace it with a statement by the deponent that the contents are true
and correct in every particular. Alternatively, he suggests including in the list of the
persons who can act as witnesses a person that the deponent has known for a given
period of time so that they can identify the deponent with greater certainty.
The Committee notes that the Scrutiny of Acts and Regulations Committee
considered introducing a requirement that a witness be required to adequately identify
a person before witnessing a statutory declaration but concluded that this would be
too onerous a burden on witnesses:
The Evidence Act 1958 (Vic) provides penalties for falsely making a declaration.
The Committee considers that it is not the intention of the legislation to impose a
burden on witnesses; rather, the onus is on the person making a declaration to comply
with the requirements of the Act.537

Conclusion
The Committee finds some merit in Mr Kutty’s submission but ultimately feels that it
received too little evidence on the issue and that the matter does not fall sufficiently
within the current terms of reference to reach a concluded view.

Extension of Classes to include specific groups
The Committee received a number of submissions calling for the extension of the
classes of people authorised to witness affidavits and / or declarations. The
Committee notes that its task is to consider whether the current classes or groups of
people permitted to witness affidavits and statutory declarations are sufficiently
accessible to, and reflective of, the diversity of the Victorian community. Because
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the focus of this Inquiry is the multicultural community, the Committee has primarily
focussed on whether the current groups are sufficiently accessible to and
representative of the range of communities in Victoria. The Committee notes that it
received a number of submissions for the extension of the classes which appeared to
be based on reasons other than improving how accessible to and reflective of the
range of ethnic communities the classes are. In addition, an extension of the classes
involves a consideration of issues which go beyond the multicultural focus of the
current inquiry. The Committee is also concerned that, by recommending certain
classes for inclusion on the basis of submissions received, it may thereby be seen to
be excluding other potential classes of witnesses who may not have been aware of
this Inquiry. For these reasons, the Committee has declined to reach a final
conclusion as to whether the extensions sought are appropriate.
The new classes proposed for inclusion in the list of those who can witness statutory
declarations and / or affidavits included:
•

certain categories of officers employed by State Trustees;538

•

certified practising conveyancers (being the top membership category of the
Victorian Conveyancers’ Association);539

•

registered trade mark attorneys;540

•

civil marriage celebrants;541

•

abbots of monasteries or directors of dharma (Buddhist Centres) which are
affiliated with the Buddhist Council of Victoria.542

•

postmasters, social workers and migrant resource centre co-ordinators;543and

•

fellows of the Institute of Legal Executives (Australia).544

Some submissions specifically pointed to their work with ethnic communities and the
convenience of an extension of the classes.
For instance, the Victorian
Conveyancers’ Association – Australian Institute of Conveyancers (Victorian
Division) Inc (VCA) submitted that multicultural communities would benefit from
the inclusion of Certified Practising Conveyancers in both classes of persons. As the
submission notes:

538

State Trustees, submission no. 28.
Victorian Conveyancers Association, submission no. 32.
540
John Christiansen, submission no. 18.
541
Roy R Allen, submission no. 50.
542
Buddhist Council of Victoria, Minutes of Evidence, 2 August 2002, p. 82.
543
V. Borg, Minutes of Evidence, 1 August 2002, pp. 74-75.
544
The Institute of Legal Executives (Australia), submission no. 15S.
539

192

Diversity and Accessibility of Other Witnesses

CPC Members are proprietors of Conveyancing Practices, work in legal and
government offices and departments and service many clients of various multicultural
backgrounds. The membership itself comprises of persons who speak many
languages amongst some which include Serbian, Croatian, Macedonian, Italian,
Greek, Norwegian, Spanish, Turkish and French. It is tedious and inconvenient for
all concerned, especially Clients, when, as frequently occurs, it becomes necessary
for them to search for, and make special additional journey to, a suitably qualified
witness to take a Declaration or affirmation when this could be adequately and
efficiently attended to in the CPC Member’s office when such a document usually
originates from there.545

Other submissions appeared to be based more on other arguments, with the benefits to
culturally diverse communities occurring as part of the increased convenience to the
public as a whole. For instance, the Chartered Secretaries Australia Ltd (CSA)
submitted:
Including members of Chartered Secretaries Australia Ltd would enhance the number
of persons available to the public in general and as a run on, should also represent a
wider range of accessibility of authorised persons.546

Criticism of the classes and view that there should be no extension
Although he argued for an extension in the classes of people currently authorised to
witness affidavits and statutory declarations,547 Victor Borg, representing the Ethnic
Communities’ Council of Victoria, was critical of the way people become authorised
to witness these documents simply by virtue of their profession which he described as
a “casual approach:”
Obviously it is very important from our point of view that we do away with the
casualness of approach and that people should not be authorised simply because they
hold positions in particular professions such as veterinary surgeons or chemists and
signing statutory declarations if many of them regard it as an imposition. An
authorised person does not apply to be an authorised person like a justice of the peace
would. He becomes an authorised person […] simply because of the profession or
particular status he holds. That is nonsense.548
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Other witnesses took the view that the current classes of people should not be
extended. For instance, Alan Trumble JP submitted that there should be no extension
to the classes because some persons currently in the classes did not understand their
responsibilities already:
Indeed, a number of people authorised to take a statutory declaration are ignorant of
the difference between a statutory declaration and an affidavit and will incorrectly
witness an affidavit resulting in inconvenience for the “client” who must re-swear the
affidavit. Expanding the list of authorised persons would exacerbate this situation.549

The Committee notes that these comments are also relevant to the training of
authorised persons which it considered in the previous Chapter of this Report.
The Islamic Council of Victoria took the view that the list of persons:
is comprehensive enough. It does not need further extension, and the individuals
listed therein are accessible.550

Conclusion
The Committee has decided not to make specific recommendations for the inclusion
of specific classes for the reasons outlined in the introduction to this section.
However, it considers it to be appropriate to make a number of general comments
here for the benefit of any future revision of the classes of people.
In line with the policy rationale behind the initial extension of the classes of people
permitted to witness statutory declarations – namely convenience to the community –
the Committee is generally supportive of including organisations which wish to be
included in the classes of persons who can witness such documents.
However, again in accordance with the initial policy decision revealed by the former
Attorney-General (and referred to earlier in this section and in Chapter 4), the
Committee believes that the government should be much more circumspect about
extending the classes of persons who can witness affidavits. It agrees with the
proposition that affidavits are more significant documents, prepared for use in court
proceedings, the correct witnessing of which arguably warrant greater knowledge of
the legal system than statutory declarations.
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The Committee considers that any perceived lack of accessibility of witnesses of
affidavits to the range of culturally diverse communities could to some extent be
addressed by increasing the number of Justices of the Peace with language skills and /
or strong ties with ethnic community groups.
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CHAPTER TEN – MODELS FOR REFORM OF
THE SYSTEM OF OATH TAKING

Introduction
The real issue appears to us to be whether the making of affirmations should be the
universal rule or whether those who wish to do so should be afforded the option of
giving evidence on oath.551

As the above quotation from the Irish Law Reform Commission Report on Oaths and
Affirmations indicates, the key issue debated by law reform agencies, legal
commentators and many witnesses to this Inquiry is whether the oath should be
retained or abolished and replaced with a non-religious affirmation or solemn promise
to tell the truth. In the first part of this Chapter, therefore, the Committee considers
the arguments for and against the retention of the oath.
The models for reform of the Evidence Act 1958 are, however, more complex than a
simple “for the oath” and “against the oath” dichotomy. In the course of this Inquiry,
the Committee identified four main options for reform. Briefly, these were the:
•

retention of the status quo;

•

adoption of the relevant provisions in the Commonwealth Evidence Act 1995;

•

reversal of the current order so that the affirmation is the “standard” option
and the oath is the subordinate option; and

•

removal of the religious oath entirely and replacement with a non-religious
affirmation or promise to tell the truth.

In addition, there were other witnesses who did not express a strong view on any of
the reform options but whose views are inconsistent with certain models. For
instance, some witnesses who felt that the opportunity to make an oath in accordance
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with their religious beliefs was very important, would not support the removal of the
oath even though the precise model of reform they favoured was not necessarily clear.
There were also witnesses who advanced arguments for and against the oath but who
did not reach a concluded view.552
In general, however, those witnesses who advanced the most arguments for the
retention of the religious oath supported either the retention of the status quo or the
adoption of the Commonwealth position. In contrast, those witnesses who pointed
out the drawbacks of the oath generally supported the reversal of the order of
preference (so that the affirmation becomes the standard) or the removal of the oath
entirely. At the same time, however, there were witnesses who, for instance, made
certain criticisms of the oath and the current system but may not have expressed
support for the abolition of the oath (or even the reversal of the order). For this
reason, it should not be assumed that witnesses quoted in the next section of this
Chapter, which considers arguments for and against the oath, supported any particular
reform model. Rather, a summary of those who favoured particular models is
contained in the second part of the Chapter.

Arguments for and against the religious oath
Arguments for the removal of the oath
Law reform agencies, legal commentators and witnesses to this Inquiry have
advanced several arguments in support of the removal of the oath. These include that:
•

due to factors such as the decline in religious belief, the oath does not
necessarily improve truth telling;

•

the oath has become an empty ritual which is often automatically applied
regardless of a person’s religious belief;

•

there is a danger of actual or perceived discrimination or inadvertent offence;
and

•

religious beliefs are not relevant to the secular court system.

The Committee considers each of these arguments in turn in this section.
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Oath is no longer a rational test of competence; religious oath does not
necessarily improve truth telling
Law Reform agencies and legal commentators
As early as 1981, the Victorian Chief Justice’s Law Reform Committee drew the
following conclusion in its Report on Oaths and Affirmations:
Whilst in general we favour the retention of the religious oath, the sub-committee
after much debate and very considerable reflection came ultimately to the unanimous
conclusion that the administration of the religious oath leads generally to no greater
likelihood of a witness telling the truth than would the making of a secular
affirmation. And the telling of deliberate lies on affirmation is punishable at least in
this world.553

The English Criminal Law Revision Committee reached a similar conclusion; namely
that the religious oath has little or no effect on the incidence of perjury in courtrooms:
There would probably be a good case for keeping the oath if there were a real
probability that it increases the amount of truth told. The majority do not think that it
does this very much. For a person who has a firm religious belief, it is unlikely that
the taking of the oath will act as any additional incentive to tell the truth. For a
person without any religious belief, by hypothesis, the oath can make no difference.
There is value in having a witness “solemnly and sincerely” promise that he will tell
the truth, and from this point of view the words of the affirmation are to many at least
more impressive than the customary oath. The oath has not prevented an enormous
amount of perjury in the courts. A witness who wishes to lie and who feels that the
oath may be an impediment can easily say that taking an oath is contrary to his
religious beliefs.554

Like the Chief Justice’s Law Reform Committee, the Australian Law Reform
Commission (ALRC) ultimately recommended the retention of the oath.
Nevertheless, the ALRC acknowledged that there was little evidence to suggest that a
religious form of oath had any impact on truth-telling.

553

Victoria Chief Justice’s Law Reform Committee, above note 102, p. 5.
Criminal Law Revision Committee, Eleventh Report, Evidence (General) 1972, p. 165. The Irish
Law Reform Commission, which cited this passage with approval concluded that, while there “will
clearly be some witnesses for whom the oath will be subjectively more significant than an
affirmation,” for such witnesses “it is doubtful whether the public utterance of a religious oath offers
anything more than a marginal degree of greater security for the truth than a statutory affirmation,
whether or not the latter is accompanied by a private invocation of religious duty,” above note 41, p.
37.

554

199

Oaths and Affirmations with Reference to the Multicultural Community

The ALRC referred to psychologists’ experiments which lend qualified support to the
proposition that a religious oath encourages truthful evidence.555 However, it noted
that such studies suffered from significant drawbacks which made their value
limited.556 The ALRC also pointed out that “many people would think it morally
wrong to lie whether they were on oath or not.”557
Importantly, the ALRC also emphasised the other aspects of the courtroom
experience which impress on witnesses the importance of telling the truth. These
include the fact that it is a new experience in strange surroundings; their awareness
that heavy reliance will be placed on what they say and the serious repercussions of
their evidence; the fear of cross-examination and embarrassment if they are not
careful with their evidence and so on.558 “Viewed in this context,” the ALRC
concludes:
the oath and affirmation are likely to have only marginal impact upon the witness. It
is likely also that many of those whom the oath affects would be no less affected by
the affirmation.559

Despite this conclusion, the ALRC ultimately found that the religious oath may
nevertheless encourage some witnesses to be more truthful. Its comments are noted
in the next section of this Chapter which discusses the arguments for the retention of
the religious oath.
Legal commentators have also noted and at times advanced the argument that the link
between the religious oath and a greater propensity to tell the truth is a tenuous one.
In his article entitled ‘The Law of Testimonial Oaths and Affirmations,’560 Mark
Weinberg acknowledged the argument that:
The existence of oaths has not prevented much perjury in the courts, and a witness
who wishes to lie but is genuinely worried about the religious sanction of an oath can
avoid the problem now by simply asserting that he has no religious belief.561
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Witnesses to the Inquiry
Several witnesses to this Inquiry agreed that a religious form of oath did not
necessarily stop people from committing perjury. Again, it should be noted that the
witnesses quoted below did not necessarily argue for the removal of the religious
oath.
Beverley Polzin, who appeared on behalf of the Religious Society of Friends told the
Committee:
I have heard people say, “I swear by Almighty God” and then tell terrible lies.562

Maureen Postma, the General Secretary of the Victorian Council of Churches agreed:
As the previous witness mentioned, many people take oaths and then continue to say
what they intended to say so the oath taking has no bearing on the evidence they give
or the statements they make.563

The Atheist Foundation of Australia also felt that requiring someone to swear on a
particular religious text is unlikely to “make much difference to the veracity of the
statements made by the witness."564
Similarly, Dr Kathy Laster commented on the tendency of witnesses to lie no matter
whether the sanction be divine intervention or perjury:
I would say that the people who are going to lie are going to lie no matter what you
say, because they have a vested interest.565

Prabha Kutty, an individual who made a submission to the Committee, also
questioned the argument that witnesses are more likely to tell the truth if they make a
religious oath:
Whether there is a greater propensity for one to tell the truth if one takes the oath is
questionable. In fact the conflicting evidence that magistrates and judges are
regularly confronted with, especially in the criminal jurisdiction, seems to suggest
that the oath per se will not prevent a witness from being untruthful in court. There is
a tacit acceptance of this inevitability by the judicial system through the lack of
prosecutions for perjury where the magistrate or judge believes the evidence of one
witness over the other.566
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The oath has become an empty ritual
A related argument frequently advanced to support the case against the oath is that for
many witnesses the oath has become an empty ritual which is taken automatically by
witnesses without thought as to its significance. The ritual aspect is heightened in the
cases where members of non-Christian religions are given a Bible and asked to swear
on it. The Committee notes that the evidence received to this effect was reviewed in
Chapter 8 of this Report. Where appropriate, therefore, this Chapter contains crossreferences to that earlier section.

Law Reform agencies and legal commentators
A submission to the Justice and Law Reform Committee of New Zealand, cited in an
article by D F Dugdale entitled ‘The Case Against Oaths,’ was scathing about the
system of oath taking in that country calling it “little more than a gabbled farce:”
It is not too much to assert that not infrequently the administration of the oath is a
gabbled farce, almost unintelligible to the uninitiated and answered with little
comprehension of the consequences … it would be far better to require a witness
simply to promise to tell the truth with a clear statement of the consequences should
he make a false statement.567

Similarly, the author of an article which appeared in the Michigan Law Review
described the oath as an “historical artifact.”568 He pointed out that the fact that the
religious foundation upon which the oath was historically founded no longer existed
meant that the “ancient institution had been reduced to a mere technicality on the
perjury statutes.”569 While the oath may “imperceptibly benefit the law in its search
for the truth,” he concludes:
The oath is largely an historical artifact: to borrow Justice Holmes’ oft-quoted phrase,
to a significant extent “the grounds upon which [the traditional rule] was laid down
have vanished long since, and the rule simply persists from blind imitation of the
past.” This being the case, the deep and uncritical confidence placed in the sworn
nature of testimony cannot longer be justified.570
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Law Reform agencies have also highlighted similar arguments. The Irish Law
Reform Commission noted that in Ireland the oath on the Bible tends to be
administered regardless of the witness’s religious beliefs. It cited the argument by the
International Commission of Jurists that the oath is:
Only too often regarded as a necessary formality, and rattled off with little outward
sign of sincerity or understanding of its implications.571

The Irish LRC concluded that the oath thus often has no special significance over a
non-religious promise. In a comment reminiscent of the statements in the Michigan
Law Review article, the Commission noted that the oath:
has become a technical adjunct to the law of perjury, “more a genuflection performed
out of habit than a ceremony sacred or significant to the law.”572

The fact that the oath has become a “quaint court ritual” which has little bearing on
the evidence witnesses give was the main reason for Lord Auld’s support for the
removal of the oath in his Review of the Criminal Courts of England and Wales. As
he points out:
[…] For many – both witnesses and those observing them – the combination of
archaic words invoking God as the guarantor of the proposed evidence and the
perfunctory manner in which they are usually uttered detracts from, rather than
underlines, the solemnity of the undertaking.573

While it reached a different overall conclusion, the ALRC also commented that it was
clear that care was not always taken to ensure that the appropriate oath was
administered; the Bible is often administered regardless of the witness’s religious
beliefs and it is left up to the witness to object:
This must mean that for many people the form administered, strictly speaking, is not
appropriate. Further in a number of cases it will happen that the religious oath
administered has no special significance for a witness over and above some other
form of non religious promise to tell the truth.574
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Witnesses to the Inquiry
Several witnesses to this Inquiry, whether they supported the abolition of the oath or
not, pointed out that, for many, the oath had become a meaningless ritual. The
Magistrates’ Court of Victoria is a case in point. Chief Executive Officer, Mr Pat
Armstrong, commented that the current oath is often taken without thinking:
Most people who walk into a courtroom do not even know what is happening […]
when asked to pick up a Bible and make an oath. They do it without really thinking
about what they are saying or doing. It is an automatic thing.575

Mr Armstrong also told the Committee that people are not really given an opportunity
to object to the standard oath:
You are just told, “Raise the Bible,” and that’s it, and unless you are a thinking
person or somebody who has deeply religious beliefs, you automatically do it.576

Justice Kellam of the Victorian Civil and Administrative Tribunal, also commented
that many people take the oath because they regard it as the conventional thing to do:
[W]e do not have any conviction that people who are taking a religious oath are doing
so with any real belief that it has any solemnity, in the old meaning of that word,
beyond a process.577

Similarly, the Ethnic Communities’ Council of Victoria expressed the view that the
oath as currently administered was “nothing more than a ritual.”578 Victor Borg
referred to the oath as a cultural tradition which may no longer be relevant. He also
pointed out that the meaninglessness of the religious oath to most people was
confirmed by section 104 of the Evidence Act 1958 which provides that, where the
oath has been duly administered and taken, the fact that the person to whom it was
administered had no religious beliefs does not affect the validity of the oath:
Virtually what you are saying is that if a person goes through a nonsense, provided he
goes through a ritual, then he is bound to tell the truth because we judge humans by
their having taken the oath.579

The Committee also refers to the comments of witnesses summarised in the section of
Chapter 8 entitled “Evidence of insensitivity, ethnic stereotyping, discrimination and

575

P. Armstrong, Minutes of Evidence, 1 August 2002, p. 7.
Ibid, p. 8.
577
Justice Kellam, Minutes of Evidence, 1 August 2002, p. 56.
578
V. Borg, Minutes of Evidence, 1 August 2002, p. 71.
579
Ibid, p. 72.
576

204

Models for Reform of the System of Oath Taking

similar problems.” It will be recalled that a number of witnesses commented that all
witnesses were simply handed a Bible without any regard for their particular religious
beliefs. The Committee refers to the example cited by Brian Ashen, Chairman of the
Buddhist Council of Victoria, of the experience of the chair of the Buddhist Council
of New South Wales who, despite having been called as an expert on Buddhism, was
simply handed a Bible by court staff.580 The other example cited in that section was
that of the Iranian Muslim witness in a Magistrates’ Court who was simply handed
the Bible and required to swear the standard oath although it was clear that the
witness was “visibly under severe psychological stress and apparently medicated” and
although “the oath was neither understood by him, nor administered with the
appropriate sacred text”.581

Danger of prejudice arising out of the choice of oath or affirmation
The risk of the witness’s choice of oath or affirmation being viewed with unjustified
suspicion by the court has long been one of the central objections to retaining a
religious oath. Law reform agencies, commentators and witnesses referred to the
danger of discrimination against witnesses who choose to affirm rather than take the
oath as well as to the potential prejudicial impact of witnesses choosing an alternative
religious oath.

Law Reform agencies and other commentators
The Irish Law Reform Commission (Irish LRC) referred to the fact that the quality of
the evidence given might “quite unjustly, be impaired in the eyes of some jurors and
judges on the grounds that it had not been given under oath” as one of the principal
objections to the oath identified by most commentators and law reform bodies.582 In
addition, the Irish LRC noted that:
There is also a danger that a juror who has affirmed will be regarded with suspicion,
consciously or unconsciously, by his fellow jurors.583
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The ALRC also commented that witnesses may sometimes be regarded with
suspicion when they take the affirmation rather than the oath. It referred to the
danger that some judicial officers and jurors will attach greater significance to the
evidence of the witness who takes the oath than the witness who elects to affirm:
His evidence [the witness who chooses to affirm] may be viewed with skepticism by
some jurors and judges and the quality of the evidence might, quite unjustly, be
impaired in their eyes.584

However, the majority of the ALRC, who supported the retention of the religious
oath, took the view that, as the evidence progresses, the choice of oath or affirmation
will become less significant.
The Irish LRC referred to this passage in the ALRC Report and responded as follows:
This may well be true, but it begs the question as to why certain witnesses should be
placed in a position where they may be regarded with suspicion in the first place, and
as to why they should be required to overcome this additional, albeit simple, obstacle
to the acceptance of their evidence. In the view of the Commission, once it is
accepted that there is a real risk of such prejudice, it is necessary to find some
stronger justification for the retention of the oath which would operate to override
that danger. For this reason, we do not consider that the creation of a scheme
providing for affirmation as of right, but retaining the oath as an option, is necessarily
an adequate solution to the problem.585

The Queensland Law Reform Commission also examined the argument advanced by
other law reform agencies that there is a danger that some courts and jurors might
attach more significance to the evidence of a witness who swears an oath. While it
acknowledged that this is “a matter of conjecture”586 it also noted cases where the
sanctity of the oath had been raised and concludes that “a jury may well give more
weight to evidence which is given on oath:”587
There may be a misconception that a witness does not believe in a deity, whereas it is
clear that some witnesses may, for conscientious reasons, make an affirmation rather
than an oath. In any event a Canadian Task Force has pointed out that it is clear that
a person who wishes to affirm is in the “invidious position of asking for ‘special
treatment.’588
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Witness evidence
A number of witnesses who appeared before the Committee argued that universal
non-religious affirmation would be less discriminatory than the current religious oath
/ affirmation dichotomy. The Equal Opportunity Commission Victoria, which
supported the abolition of the religious oath as we shall see in the next section of this
Chapter, submitted to the Committee in its written submission that linking respect for
the law to a belief in God had the potential to suggest that some ethno-religious
differences impact on honesty.589 Diane Sisely elaborated on this comment in her oral
presentation to the Committee:
It gives the impression that unless the person is of a particular religion or faith, the
answers they may give are of lesser value than those of somebody of that faith; or if
we pick the top five religions and people who are able to make an oath, but not
others, they may somehow carry more weight than others. It is a matter of
impressions.590

That a secular affirmation would be less discriminatory was also the key argument
advanced by the Humanist Society who told the Committee:
[…] We believe the idea of an affirmation for all people coming before courts is that
it is essentially non-discriminatory in the sense that it is the same for everyone who
comes forward.591

The Children’s Court of Victoria was concerned about the fact that the current law
gives the standard form of oath priority which makes it seem as though the
affirmation is a lesser option:
The Magistrates at this Court consider that, in general, it would be preferable to
replace the oath with the affirmation. This is because to do so would remove the
distinction which is currently made, in the context of the oath having the appearance
of being preferred by the court or the system.592

Again, the witness evidence summarised in the earlier section which examined
evidence of insensitivity, ethnic stereotyping, discrimination and similar problems is
relevant here. It will be recalled that a number of witnesses referred to examples of
actual or perceived discrimination and the danger of witnesses taking offence when
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asked about their religious beliefs for the purpose of taking a religious oath. These
factors led some witnesses to this Inquiry to conclude that it may be better to abandon
religious oaths and adopt a secular affirmation which all witnesses would have to
take. Again, it should be noted that the witnesses referred to below did not
necessarily support the complete removal of the oath; some, such as the Ethnic
Communities’ Council of Victoria, submitted that there should still be the option of a
religious oath for those who wished to take one.
The Ethnic Communities’ Council of Victoria submitted to the Committee that
allowing court officers to make decisions about what is binding on a witness’s
conscience (technically allowed under the current Evidence Act 1958):
permits if not exacerbates and highlights issues of difference and as such creates a
disposition towards discrimination. It also leaves room for the court officer to
discriminate in person either directly or indirectly and insensitively by highlighting
difference.593

VCAT also agreed that, if the affirmation was the standard option:
A witness is far less likely to be made to feel uncomfortable or discriminated against
in this situation. Tribunal staff are not placed in the difficult situation of deciding
whether an oath is appropriate to and binding on the conscience of the witness or
deponent.594

The Equal Opportunity Commission Victoria and Victoria Legal Aid made
submissions along similar lines.

Separation between religious beliefs and secular courts
The maintenance of a system of religious oaths in a highly secularised social context
is an unpleasant irony and an objectionable aspect of our justice system.595

This view, expressed by Victoria Legal Aid in its written submission to the
Committee, was one shared by other witnesses. It was argued by some that the court
is a secular institution which is separate from religion and that, accordingly, a
religious oath no longer has any place in the courtroom context.
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The Equal Opportunity Commission Victoria was one witness which felt that the
obligation to tell the truth in court should be kept separate from private religious
beliefs. Executive Officer, Diane Sisely, told the Committee that:
We took as our guide the statement in the inquiry’s paper that an oath is about
truthfulness in a legal proceeding under Victorian law. A person is affirming that
they are giving the truth in that circumstance. That seems to be a separate question
from one’s religion or faith.596

Two individuals who made a submission to the Committee advanced a similar
argument that religion is a private matter which should be separated from secular
institutions such as courts:
Religious belief is a private matter. In keeping with the spirit of the separations of
church – judiciary – State, it is ripe time [sic] to abandon bible oaths, a hangover
from our more religious past.597

The Humanist Society of Victoria also felt strongly that religion should be kept
separate from government institutions. Society President, Ms Roslyn Ives, pointed
out to the Committee that the oath originated in England where there is a State
religion whereas in Australia there is none.598 Religion, she said, is increasingly a
private matter and its historical significance in society has waned. In contrast,
government institutions are “essentially secular” and the position of the Humanist
Society “is to see the separation of state and church as a rather important point.”599 In
the view of the Humanist Society, maintaining the link between the obligation to give
truthful evidence in court with a religious oath is regressive. As Ms Ives told the
Committee:
To bring into the legal apparatus in the way that it has been left for so long is
retrograde and does not keep pace with understanding and indeed the really great
increase in the secular attitude towards these life and death matters.600

Arguments against the removal of the oath / for retention of the oath
The principal arguments advanced to support the retention of the oath were:
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•

that the religious oath may be better security for the truth in some cases;

•

choosing an affirmation no longer carries the stigma (and therefore the risk of
discrimination) it once may have; and

•

it is not always possible to draw a distinction between the secular and the
religious worlds; for some people the two are inextricably linked.

It should be noted that these arguments and others are often interconnected.

Religious oath may be better security for the truth
Law Reform agencies
While a number of law reform agencies concluded that the religious oath did not offer
greater security for the truth, others concluded that it did. In addition, there was
division amongst the members of some agencies on this issue.
For instance, the majority of the Law Reform Commission of Canada took the view
that the religious oath had little impact on the truthfulness of answers. Yet
Commissioner La Forest, in a dissenting opinion, reached a different conclusion:
I would retain the oath. I am convinced that a substantial number of people are more
likely to tell the truth, at least the whole truth, if they take the oath. To those who
take the oath seriously (and this covers a great many people) the certain demands of
conscience are more likely to elicit the exact truth than the highly uncertain threat of
a prosecution for perjury.601

The majority of the English Criminal Law Revision Committee reached a similar
conclusion to the Canadian Commission. However, there was also a minority view
within the Committee that the religious oath should be retained. The minority view
on this issue is referred to with approval by the New South Wales Law Reform
Commission:
There seems to be strength in the view of the minority of the Criminal Law Revision
Committee: “there are many persons to whom the oath, administered properly and in
complete silence, serves to bring home most strongly the solemnity of their obligation
to tell the truth and to be careful about what they say in giving their evidence.”
Further why is an oath said to have no value while a solemn promise to tell the truth
is said to have value? If religious folk who habitually tell the truth will not be more
strongly moved to tell it by the oath, and habitual liars not likely to be deflected from
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lying, is not the same true of promises to tell the truth by non-believers? A further
comment to be made is that though much perjury may be committed despite the oath,
that is not the issue. The issue is whether the abolition of the oath would increase
perjury, and for some witnesses it might.602

While the ALRC carefully examined the argument that the religious oath did not
improve truth telling, the majority concluded that at least some witnesses may take a
religious oath more seriously. This conclusion was one of the key reasons for the
ALRC’s ultimate view that the religious oath should be retained:
The fact remains that a religious oath contains two potential sanctions compared with
the one potential sanction of the affirmation – divine sanction and penal sanction as
compared to penal sanction alone. It is difficult therefore to reject the possibility that
the oath may encourage some witnesses to be more truthful and accurate than they
would have been if they simply affirmed.603

The Canadian Task Force on Uniform Rules of Evidence took a similar view which
informed its conclusion that the religious oath should be retained. In the submission
of the Task Force, the current law:
recognizes that for many people today, including agnostics, swearing an oath has an
impact upon their consciences and motivates them to testify more carefully. The test
of oath competency accommodates the beliefs of a substantial portion of the
Canadian population. If the consciences of many people are more affected by
swearing an oath than by making an affirmation, surely the oath should be retained.604

Finally, the Queensland Law Reform Commission concluded in its Report on the
Oaths Act in that State that:
The Commission considers that the practice of swearing should continue while it
appears of value in securing the truth at a trial.605
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Other commentators
Some legal commentators agreed that the religious oath might provide greater
security for the truth for some witnesses. For instances, Tony Radevsky comments in
his article that, despite the decline in religious belief:
there are many, perhaps a majority of people, who would think long and hard before
swearing on the Bible to tell the truth, and then proceed to lie blatantly. This is
particularly true of people who do not regularly swear oaths.606

Radevsky also took the view that, if the religious oath does encourage people to be
more truthful than they would be if they took a non-religious affirmation, “then that is
an unanswerable argument for retaining the oath.”607
In his recent article in the New Zealand Law Journal, PJ Carrigan argued that a
religious oath is the best way of ensuring that truthful evidence is given. As he put it,
the best alternative to torture “is requiring the witness to face eternal torture should he
dishonour his oath […] A stern warning about the penalty for perjury would be a very
pale and weak substitute.”608 Carrigan emphasised the importance of the ritual of the
oath. Along with factors such as the “black, semi-clerical robes” the oath, or the
“covenant with God to tell the truth,” is a reminder of the solemnity of the occasion
and the fact that “we are dealing with matters that have consequences in eternity for
all involved.” Thus, he concludes:
The oath is not “an ancient ruin still standing.” It is the tip of an edifice with firm
foundations.”609

Witnesses to the Inquiry
Many witnesses to this Inquiry emphasised the importance of the religious oath.
Their views are quoted and summarised in Chapter 6 of this Report which examines
the significance of religious texts and religious oaths. It will be recalled that some
witnesses such as the Family Court of Australia, the Victorian Multicultural
Commission, the Royal Victorian Association of Honorary Justices as well as
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representatives at the consultation forum convened by the Victorian Multicultural
Commission and the Ethnic Communities’ Council of Victoria indicated that a
religious oath would be more binding on the consciences of some witnesses who had
strongly held religious beliefs.
The Family Court of Australia also disagreed with the proposition that the oath has
become an empty ritual. Justice Mushin told the Committee that the oath remains an
important part of court procedure and enhances truthful evidence in our judicial
system:
It is much more than a formality. I think everybody takes it very seriously indeed. It
is a solemn moment in a court room – for example, nobody must move around the
courtroom or shuffle papers or anything like that while a witness is being sworn
whether by oath or affirmation, and also there is quiet and respect at that moment. I
think it is an important substantive moment in a court proceeding. Of course, the
reality is it also gives the foundation in those very rare cases for a charge of perjury
where deliberate lying can be proved beyond reasonable doubt. It is important.610

However, it was also clear from the evidence of witnesses, particularly those
representing non-Christian religions, that a religious oath is important not because it
meant people were necessarily more likely to tell the truth (or more likely to lie if
they gave evidence on affirmation) but rather because they felt a religious oath is
more meaningful for many people and that these people might feel affronted if not
able to make an oath appropriate to their religion. The Committee refers here to the
evidence of the Buddhist Council of Victoria, the Islamic Council of Victoria and the
Family Court of Australia summarised in Chapter 6 in the section entitled “religious
oaths are more meaningful to persons with strongly held religious beliefs.”
The evidence the Committee received further suggested that a religious oath may be
more meaningful to witnesses because many people do not draw a distinction
between the religious and the secular aspects of their daily lives; rather they live their
lives in accordance with their religious beliefs.
This is a distinction which is not highlighted in other law reform agency reports and
academic articles. Other commentators have focussed on the issue from the
perspective of the court and considered whether the oath is more likely to vouchsafe
the truth in legal proceedings. In contrast, many witnesses to this Inquiry responded
from the point of view of the individuals giving evidence and focussed on what was
most meaningful to them.
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Distinction between the religious and the secular worlds is not always
possible
In many ways related to the argument that it is important for witnesses, jurors and
others to be able to make an oath in accordance with their religion is the submission
that it is not always possible to draw a neat distinction between the secular world of
the court and the religious beliefs of the witness. This was another argument
advanced in support of retaining the religious oath.
Dissenting Canadian Commissioner La Forest summarised this point particularly
succinctly:
[…] One cannot neatly separate man the citizen from the moral man. The
Commission has on numerous occasions reiterated that the criminal law should be
used to protect the core values of society. These core values are ultimately grounded
in the values of the individuals comprising that society. Why should those individual
values not be used to buttress society’s core values so long as this does not become
oppressive?611

The Islamic Council of Victoria also made this point and is worth quoting again here:
The people in court are spiritual beings. The word ‘secular’ is used so easily these
days. […] [A]n individual coming in as, say, a Muslim person, a Christian person, a
Buddhist person, and depending on the teaching of their own religion in performing
any act public or private, they should act in accordance with the requirements of their
religion.612

Choosing the affirmation no longer carries with it any stigma / religious
oath is not an invasion of privacy
It will be recalled that one key argument for the abolition of the oath is that a secular
affirmation for all witnesses would eliminate the possibility of witnesses who take the
affirmation being viewed with suspicion. A number of those who support the
retention of the religious oath expressed the opinion that, while this may have been
the case in the past, it was unlikely that evidence given on affirmation would be
viewed suspiciously today. These witnesses also reasoned that the invasion of
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privacy involved in revealing religious beliefs when taking the oath was not
significant enough to warrant the abolition of the oath.
The New South Wales Law Reform Commission is a case in point. The majority
stated:
We doubt whether, in these secular and relatively tolerant days, the act of affirming
carries the stigma it once may have carried. Further, if invasion of privacy were to be
given great weight here, it would mean that, in consistency, a vast array of privileges
and rules of incompetence should be introduced or reintroduced.613

Dissenting Commissioner La Forest advanced a similar two-pronged argument in the
Report by the Law Reform Commission of Canada:
The minor invasion of privacy is surely outweighed by the need to obtain the truth.
Witnesses on the stand must daily reveal far more sensitive matters. And I cannot
believe that in this day and age the danger that the testimony of a person who, on the
ground of conscientious scruple, refuses to take the oath may be met with skepticism
is sufficiently general to outweigh the argument for retaining the oath.614

One witness who addressed the issue agreed that it was unlikely that those witnesses
who elected to take an affirmation were subject to discrimination. Justice Mushin of
the Family Court, told the Committee that while this may have been the case some
years ago, he would be surprised if such discrimination still occurred today:
[…] I think when I started in the early 1970s there was a tendency in some quarters to
think less of somebody who affirmed as distinct from swore an oath. I would be
extraordinarily surprised if that was still the case anywhere because I think the
judiciary has matured with the whole community. I cannot say that I have heard an
example of that for a very long time.615

Reform models supported by witnesses
In this section the Committee examines the specific models for reform which were
supported by witnesses to this Inquiry. Many of them draw on the arguments for and
against the retention of the religious oath reviewed in the previous section of this
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Chapter. The Committee describes the options and summarises the reasons witnesses
and others give for supporting them before outlining its own conclusions.616

Hybrid / Undecided positions
For the sake of completeness, the Committee refers here to witnesses and others who
made submissions, whose views were undecided. The Committee draws no
conclusions about these submissions but rather merely describes them in this section.
Some organisations referred to divergent views within their ranks. For instance, the
Magistrates’ Court of Victoria reported that some Magistrates felt that a general
affirmation should apply but others felt that “everybody should have the right to give
evidence as to their religious belief and as to their personal belief.”617 On the other
hand, Pat Armstrong indicated that the Court would ultimately support a position
where the affirmation is the primary option. Instead of automatically giving
witnesses the Bible, Mr Armstrong noted:
What we are basically saying is that some form of affirmation should be the major
form of oath.618

Maureen Postma, representing the Victorian Council of Churches, noted a similar
divergence of views among her members although she submitted that there had been
insufficient time to consult members fully. She told the Committee that traditional
Churches (such as the Catholic and the Anglican Churches) would express a
“preference for oaths rather than affirmations but probably leaving the possibility of
affirmations” whereas non-conformist Churches such as the Quakers, the Baptists and
the Churches of Christ have a preference for affirmations.619
The Justices of the Peace Registry submitted that “the current rules of the Evidence
Act are appropriate for common usage as they allow for the taking of an oath or
affirmation”620 but stated it “would not be averse to a new system being implemented
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to replace all religious texts with a non-religious generic affirmation to tell the
truth.”621
Laurie Taig JP, who gave evidence on behalf of the Royal Victorian Association of
Honorary Justices, is strongly of the view that witnesses should have a choice of oath
so that the oath is as binding as possible on the conscience of the witness. In this way
he differs from the other witnesses cited in a later section of this Chapter entitled
“Retention of right to make an oath in accordance with religious beliefs” in that his
primary focus appears to be on the safeguarding of the truth in the legal system. In
addition, he noted that “the current system is working well”622 and points out that the
recent census showed that Australians are predominantly Christian as a reason for
“remaining with a dual elective system.”623
However, the following quotation from Mr Taig’s evidence makes it clear that the
Association also supports the retention of the oath and the accommodation of
alternative oaths on the basis that this respects the freedom of choice of witnesses.
Thus the Association can be seen as a proponent of flexibility and diversity in oath
taking:
In this day and age we think it is presumptuous that governments should try to dictate
or prescribe citizens’ belief systems and not allow them freedom of choice to select
the most appropriate and binding method according to their own personal philosophy
or belief. […]
In a democracy such as ours citizens should be free from government interference in
their choice of what is a binding undertaking and select the most appropriate [one] for
them. 624

The brief submission of Victoria Police can also be seen as a hybrid position because,
on the one hand, it emphasises the importance of ensuring that there is a close
relationship between a person’s set of beliefs and values and the oath but it also
supports a “relatively simple, standardised system.”625
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Retention of the status quo
Witnesses who supported the retention of the current rules in the Evidence Act 1958
were less numerous than those who supported some sort of reform. In addition, it
seemed to the Committee in some cases that their submissions were more concerned
with preserving the right to take an oath on the Bible rather than with retaining the
current provisions. Submissions in support of the status quo were generally brief,
elaboration perhaps being considered unnecessary if no change of the law was
proposed.
The County Court and the Catholic Church were two prominent supporters of the
status quo. The County Court took the view that the current provisions are operating
“perfectly satisfactorily” whereas the Catholic Church seemed concerned to preserve
the right of the Christian majority to take an oath on the Bible.
The County Court made the following submission:
On behalf of the County Court may I say that the administration of oath or
affirmation to a witness in Court proceedings as laid down by the Evidence Act
operates perfectly satisfactorily. In my view there is no call or cause to change or
vary those provisions.626

The Catholic Church similarly supported the retention of the status quo:
The Catholic Church has the attitude that the current law on oaths and affirmations is
totally adequate. From our point of view the majority of people in our society are
Christians and are entitled to take an oath on the Bible. The provision of an
affirmation, which exists in the present law, is quite adequate for other purposes.627

The Supreme Court of Victoria stated its support for the current procedures followed
in the Court:
So that there is no room for misunderstanding, the Judges and Masters of this Court
are perfectly satisfied with our current procedures as to the administration of oaths
and affirmations and we are opposed to any changes therein.628

In addition to the letter cited above the Supreme Court appeared before the
Committee to outline its current practices and procedures in relation to the
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administration of oaths and affirmations and provided the Inquiry with a short written
submission in relation to these procedures.
The evidence the Supreme Court gave on its current practices, including the types of
oaths accommodated, the procedure manuals it uses, the cultural awareness training
offered to court staff and so on, has been referred to elsewhere in this Report and the
Committee does not propose to repeat it here. One point that is worth reiterating,
however, is that, according to its own evidence, Supreme Court tipstaff generally
offer witnesses a choice between the oath and the affirmation without waiting for the
witness to make any objection to the standard oath set out in section 100(1).
In the Committee’s view, this practice is not technically provided for under the
current wording of the Act which requires the oath on the Bible to be administered
“without question”629 unless the person voluntarily objects to it, is physically
incapable of taking the oath in this manner or unless the officer or the court “has
reason to think or does think that the form of oath prescribed […] would not be
binding on the conscience of the person about to be sworn.”630
The Committee considers that the current practice in the Supreme Court appears to be
substantially similar to practices which would conform to provisions of the Evidence
Act 1995 (Cth).
Other submissions which supported the current laws came from the Institute of Legal
Executives (Victoria), the Salt Shakers (Christian Ethics, Research and Action) as
well as from a number of individuals.631
Between them, these submissions pointed out that:
•

the current system is “adequate”632 or “satisfactory”633 and therefore need not
be changed;

•

the majority of people are Christians and therefore assuming that someone
will swear on the Bible is appropriate;634
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•

the affirmation and the accommodation of alternative oaths as provided for
under the current system adequately addresses the needs of non-Christians;635
and

•

Christian values and traditions form the basis of British law from which the
Australian legal system derives.636

One witness expressly opposed the provision of religious texts other than the Bible
and therefore supported a more restrictive approach than is currently the case.637 The
Salt Shakers (Christian Ethics, Research and Action) also expressed concern about
alternative religious oaths:
If the situation allowed people to choose a sacred text or an oath, we could find
ourselves in a situation where a book of spells or the Celestine Prophecy (New Age)
or a book of Druid religious beliefs were being used in our courts to swear oaths […]
Is this a suitable option? We contend that this would be a totally unworkable
situation.638

Conclusion on retention of status quo
The Committee does not support the retention of the status quo as will be clear from
conclusions reached elsewhere in this Report. The Committee does not agree with
the conclusion of the County Court of Victoria that the current system “operates
perfectly satisfactorily” – at least not from the perspective of the wider multicultural
community. The Committee refers to the evidence it received of inadequate manuals
and training of judges and court officers and discrimination against witnesses
according to their choice of oath or affirmation. It also refers to the fact that by far
the majority of witnesses to this Inquiry were critical of the current provisions in the
Evidence Act 1958 and advocated reform for a variety of well-formulated reasons that
contrasted with the often perfunctory submissions received in support of the status
quo.
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As pointed out by the Humanist Society of Victoria and others the census figures
quoted in Chapter 2 of this Report may tend to artificially increase the true level of
religious observance in this State.
The Committee is not persuaded by the argument that the affirmation and the
accommodation of alternative oaths adequately address the needs of followers of
religions for whom the oath on the Bible is not appropriate. The evidence received by
the Committee suggested that many witnesses do not know of their right to make an
oath in accordance with their own religion. Indeed, some witnesses are not even
informed of their right to make an affirmation because the Evidence Act requires the
oath on the Bible to be administered “without question” unless the witness voluntarily
objects. Thus, while it may technically allow the affirmation or different oaths, the
current wording of the Evidence Act 1958 actively discourages the practice of
offering people the choice. 639
On the other hand, the Committee notes the evidence it received that many courts,
tribunals and witnesses of affidavits do offer witnesses the choice between the oath
and the affirmation despite the current wording of the Act. However, the Committee
takes the view that this is a further argument supporting the view that the current Act
is no longer appropriate and should be amended.
Finally, the Committee notes its analysis of other Australian and international
common law jurisdictions in which it found that most other jurisdictions do not
accord the Judeo-Christian oath priority in this way. In the interests of consistency,
the Committee believes that Victoria should also remove the priority accorded to the
oath on the Bible.

Adoption of the relevant provisions of the Evidence Act 1995 (Cth)
The most prominent supporter of the adoption of the provision of the Commonwealth
Evidence Act 1995 was the Family Court of Australia which currently operates under
these rules. Many other witnesses supported the adoption of the Commonwealth
provisions as a fallback to their preferred position. For instance, a number of
witnesses who supported the reversal of the order of preference of the oath and
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affirmation (to be discussed in the next section of this Chapter) indicated that the
adoption of the Commonwealth provisions would be the most acceptable alternative.
The Family Court criticised the current rules in the Evidence Act 1958 for failing to
recognise the ethnic and religious diversity of the Victorian Community, in particular
by favouring the oath on the Bible over all other forms of giving evidence:
The primacy of the religious oath in the Evidence Act privileges those who identify
with a religious faith, and the Christian faith in particular.640

The Court also submitted that the current system which requires witnesses to reveal
their religious beliefs or the fact that they have none:
introduces an irrelevant consideration into the determination of credibility and
competency, and improperly excludes those persons who object on other grounds, or
who would prefer to affirm.641

In the Family Court’s view, it is “grossly unfair and inappropriate” to expect
witnesses to explain religious practices in court and they may feel that this may
adversely affect the outcome of their cases “by bringing out religious prejudices held
by the judge or jury.”642 Even though the affirmation is stated to be “of the same
force and effect” as the oath the fact that a witness actually has to object to the oath
“puts them in the invidious position of asking for ‘special treatment’.643
The Family Court further submitted that diversity should be the basis of any rules
regarding the giving of evidence in court. In its view, such diversity can best be
provided by enacting sections 21 to 24 of the Commonwealth Evidence Act.644
Giving priority to either the oath or affirmation would “defeat the fundamental
concept of diversity.”645 It is important that the oath and affirmation have “exactly the
same standing”646 which is the case in the Commonwealth Evidence Act 1995:
There should be an absolute option in the person giving the evidence as to whether to
swear by way of oath or an affirmation and no judgment should be made of any
person for deciding to take either an oath or an affirmation and, in the case of an oath,
for the form of the oath taken. It seems to me that that would allow a diversity that

640

Family Court of Australia, submission no. 16, p. 2.
Ibid.
642
Ibid.
643
Ibid, p. 3.
644
Justice N. Mushin, Minutes of Evidence, 2 August 2002, p. 83.
645
Ibid, p. 85.
646
Ibid, p. 83.
641

222

Models for Reform of the System of Oath Taking

would recognise the enormous range of culture, ethnicity, race, religion and language
in our community.647

Adoption of the Commonwealth provisions also:
protects cultural and religious privacy by not requiring witnesses to give a reason for
choosing to affirm and, in doing so, removes the possibility that a witness’s religious
and / or cultural beliefs could sway a judge or jury. Finally, the Commonwealth
Evidence Act retains the religious oath which remains relevant to a large proportion
of the Victorian community.648

Another organisation which supports the adoption of the Commonwealth provisions
is the Victorian Bar. In the Victorian Bar’s submission, the elimination of oaths
altogether “would constitute a radical departure from a fundamental aspect of the law
of Evidence that seems unwarranted.”649 On the other hand it acknowledged that the
current provisions of the Evidence Act 1958 are “perhaps somewhat dated, and may
be out of step with modern multicultural society and sensitivities.”650 Because the
Commonwealth system “works well and seems well accepted,” the Victorian Bar
submitted, it should be adopted in Victoria.
The Victorian Multicultural Commission submitted that “there should be a choice of
oaths of equal value.” When specifically asked for his views on the Commonwealth
system, George Lekakis replied:
I agree with that. It is like whether you want to take an oath or affirmation as part of
your citizenship ceremony obligations, and people can decide.651

A number of witnesses who identified the reversal of the order of preference as their
primary model of reform told the Committee that the adoption of the Commonwealth
position would be the next best option. Indeed, VCAT appeared to go further in its
support than that, submitting that the adoption of the Commonwealth provisions
would assist consistency. When asked about his views on the Commonwealth Act,
Justice Kellam told the Committee:
Our first preference would be to have a generic affirmation, but if it was either/or I
would see that [the Commonwealth provisions] as a satisfactory way out too. If that
is the Commonwealth position – and I was not aware it was – it is probably a very
good argument why we ought to adopt the same position for consistency. It seems to
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be absurd that somebody would appear in the Family Court one day and at VCAT the
next and have a different civil obligation […]652

Victor Borg on behalf of the Ethnic Communities’ Council of Victoria also supported
the adoption of the Commonwealth provisions as a preferable second option:
That [the Commonwealth position] is an easier process than our state processes,
because it does not have either one as a primary method of binding a person to tell the
truth.653

Law Reform Agencies which specifically supported the Commonwealth
position
Two law reform agencies the Committee identified specifically supported the model
where the oath and affirmation are equal, the hallmark of the Commonwealth model.
These were the Australian Law Reform Commission and the Canadian Task Force on
Uniform Rules of Evidence.
Both jurisdictions had legislation at the time which required those who wished to
affirm to state a religious objection to the oath. It should be remembered that
witnesses in Victoria no longer have to state the reason for their objection to the oath
as was formerly the case.654 Nevertheless, many of the arguments examined by these
two law reform agencies remain relevant to Victoria.
After outlining its reasons why the oath should be retained, the Canadian Task Force
examined some of the problems of the Canadian system. In particular, it referred to
the public inquiry into a witness’s religious beliefs as being “both perfunctory and
undesirable” and branded it an “invasion of the witness’s privacy.”655 It referred to
the “awkward position”656 of prospective witnesses who believe in a form of oath
which is “impracticable or impossible to administer”657 and to the fear that revealing
religious belief may adversely affect the outcome of the case. In conclusion, the Task
Force expressly enunciated its support for putting the oath and affirmation on an
equal footing:
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As a matter of social policy, the oath and the affirmation should be equal. A witness
need not have a religious belief to swear an oath if he understands the moral
obligation to tell the truth. Why then should the Evidence Act require a witness to
state a religious objection to the oath before being allowed to affirm: the implication
is that the Legislature prefers the oath to the affirmation. The person who wishes to
affirm is in the invidious position of asking for ‘special treatment.’
For those reasons, a majority of the Task Force recommends that the Evidence Acts
should be amended to provide that a prospective witness would have the choice of
swearing an oath or making an affirmation without offering any reason for that
choice. The witness’s choice would be guided by his or her own conscience and by
any instructions from the judge or from the counsel that might become necessary.
The court clerk or registrar would ask each witness if he or she wishes to swear an
oath or make an affirmation. The witness would indicate his or her preference,
without stating any objection to the alternative.658

The ALRC adopted a very similar approach in its Report on Evidence in the mid1980s. It noted that there were “difficulties whatever approach is taken” but
ultimately felt that it had not been established that “a religious oath is not for many
people a greater guarantor of the truth or of accuracy than an affirmation.”659 Other
arguments adopted or examined by the ALRC are summarised elsewhere in this
Report. In the final report the ALRC reiterated its interim report proposal that the
religious oath should be retained but that witnesses should have the option of
affirming. Its draft section 20 of the proposed Federal Rules of Evidence, which
placed the oath and affirmation on an equal footing and required the court to inform
witnesses that they have a choice, is essentially identical to the relevant provisions in
the Evidence Act 1995 (Cth). The Commission formally recommended the adoption
of the interim proposal in its final report, noting that:
The proposed legislation […] treats the oath and the affirmation as equal options.
The Commission recommends the adoption of the Interim Report proposal. The
credibility of the trial system depends in part on the courts making and appearing to
make a serious attempt to find the facts. The swearing of witnesses has a direct
bearing on that attempt.660

It should be noted that the ALRC had already made a similar proposal in its earlier
Report on Multiculturalism and the Law. That Inquiry, which focussed more
specifically on the needs of the multicultural community, identified many problems
with the then current system of oath taking. Similar arguments were advanced by
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witnesses to this Inquiry to support the reversal of the order of the oath and
affirmation or the abolition of the oath altogether:
The Commission’s consultation reveals several problems arising out of the swearing
of witnesses. It is often assumed that a witness is a Christian and will swear on the
Bible unless a contrary instruction is given. Where a non-Christian is sworn on the
Bible, some lawyers and magistrates are sceptical about the binding effect of the oath.
Misconceptions about some minority religious beliefs worry people, who fear that
their evidence may not be taken seriously. Appropriate religious texts are not always
available in court. The training for clerks of the court includes learning every form of
oath by heart but the Commission has been told that this is not always apparent from
what happens in court. A witness may be reluctant to swear an oath for religious or
other conscientious reasons. If this is not understood, the witness’s reluctance may
be taken as a lack of truthfulness and his or her evidence may be unfairly
discredited.661

Despite these misgivings, the ALRC in that Report foreshadowed its later conclusion
in the Report on Evidence. It concluded, inter alia, that:
•

the oath and affirmation should be on an equal footing;

•

legislation should specify that the court must inform the witness of his or her
options; and

•

swearing on a religious text should not be required.662

Finally, the Committee is aware of a reform proposal in Western Australia supported
by (inter alia) the Western Australian Police Ethnic Advisory Council. The reform
proposal envisages the retention of the oath and the affirmation but notes that there
should be no reference to a principal deity in the oath. Pursuant to the proposal, the
witness should “solemnly declare according to the religion and beliefs I profess.”663

Retention of right to make an oath appropriate to a witness’s religion
A small number of witnesses to this Inquiry did not specifically support a particular
option for reform but nevertheless made it clear that they believed that witnesses
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should have the ability to make an appropriate oath and that the system of oath taking
in Victoria should be flexible and accommodating of diversity.
The Islamic Council of Victoria is a case in point. Philip Knight, Legal Adviser to
the Council, told the Committee:
The answer really is that the system should work to accommodate people of all faiths
and ethnicity on a basis of equality, and the whole basis of our society as we have
built it is that these differences are recognised and accepted and people are not
prejudiced on the basis of their origins.664

The Council emphasised the importance of removing the primacy of the oath on the
Bible and its replacement with an appropriate oath binding on the person’s
conscience:
Such a provision would reflect the reality of multifaith, multicultural Australia and
remove any perception that the Act and the administration of justice favoured one
religion or culture over another. We believe it self-evident that swearing on the Bible
should no longer enjoy any formal status as the principal form of oath taking in our
society.665

The Australian Multicultural Foundation also favoured the retention of a choice of
oaths to respect diversity in the Victorian community. Hass Dellal, Executive
Director of the Foundation, referred to a reform proposal in Western Australia to
remove any reference to a principal deity and expressed support for this option. He
stressed to the Committee that:
[…] We are talking about flexibility and diversity, and there may not be one
particular answer. There may need to be several options for people to make that
choice, whether it is using the words “in the name of Allah” for those Muslims who
only recognise that as an oath; for those who do not want to identify a principal deity
[…] as well as those who do not necessarily have a particular faith, they can go to an
affirmation.666

The Committee also refers to the evidence of the Buddhist Council of Victoria and
others summarised in the section of Chapter 6 entitled “The importance of an
appropriate religious oath.” Such witnesses clearly supported the retention of a
religious oath but not the accordance of statutory priority to the oath on the Bible.
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It is perhaps also worth noting the conclusion of the Law Commission of New
Zealand in its recent Report entitled ‘Evidence: Reform of the Law.’667 In that Report
the Law Commission briefly considered the arguments in favour of a secular promise
to tell the truth, noting that many people, including a number of church groups, had
called for an end to the religious connotation of the oath for reasons similar to the
ones advanced or noted by witnesses and others earlier in this Chapter.668 However,
the Law Commission of New Zealand concluded that the oath should not be abolished
primarily because of the objections raised by the Commission’s Maori committee
who felt that abolishing the oath would fail to acknowledge the importance of
spirituality in Maori life. As the Report notes:
The Law Commission’s Maori Committee were, however, of the view that the
alienation that Maori feel in the criminal justice system would be exacerbated by the
failure to acknowledge the importance of spirituality in Maori life. The Maori
Committee considered that this is of such significance to Maori that the religious oath
should be retained as a general practice. Because the issue is contentious and
resolving it is not necessary for the adoption of the Code as a whole, the Commission
has preferred, for the time being, to recommend retaining the status quo.669

Conclusion on the Commonwealth provisions
The Committee finds the submissions of those witnesses and law reform agencies
which support the adoption of the relevant provisions of the Commonwealth Act to be
highly persuasive and this is in fact the Committee’s preferred model of reform for
Victoria.
This reform model would remove from the Evidence Act 1958 the statutory
precedence of the oath on the Bible while still retaining the option to make a religious
oath (including the oath on the Bible). The Commonwealth model is also a flexible
and transparent set of provisions. For instance, given the Committee’s conclusion
that religious texts other than the Bible are often not used for the making oaths, the
Committee particularly approves of section 24(1) of the Commonwealth Act which
provides:
It is not necessary that a religious text be used in taking an oath.
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In addition, the Committee finds that the flexible requirement in section 22(2) that
“the person is to take the oath, or make the affirmation, in accordance with the
appropriate form in the Schedule or in a similar form,” to be much more transparent
than the ambiguous section 100(4) of the Evidence Act 1958 (Vic) which provides:
Any oath may be administered in any manner which is now lawful.

The oath for witnesses set out in the Schedule allows the person to swear or promise
by Almighty God or a God recognised by his or her religion. However, alternative
oaths do not have to follow this formula; as already stated section 22(2) allows an
oath to be taken in a “similar form” to the Schedule.
The Committee believes that the Commonwealth system is the model which would
find the most consensus among witnesses to this Inquiry. For instance, it is likely that
most supporters of the status quo would support the Commonwealth model on the
basis that most of the submissions appeared to be more directed at retaining the
opportunity to make an oath on the Bible rather than specifically at retaining the
provisions of the Evidence Act 1958.
In addition, it is clear that the practice in many Courts and Tribunals, including the
Supreme Court which expressed support for the current Act, is already to offer
witnesses the choice between oaths and affirmations. In other words, it appears that
one of the principal aspects of the Commonwealth Act has already been implemented
in Victoria, albeit in a somewhat ad hoc manner.
The Commonwealth model would also best reflect the submissions of witnesses such
as the Islamic Council of Victoria, the Buddhist Council of Victoria and many of the
community leaders at the consultation forum who argued for the retention of the right
to make an oath in accordance with their respective religions, without specifically
supporting any particular option of reform.
Moreover, as already stated, several witnesses who supported the reversal of the order
option acknowledged that the Commonwealth position would be the next best
solution. Indeed, one of the proponents of that reform model, namely VCAT, noted
the existence of the Commonwealth rules “is probably a very good argument why we
ought to adopt the same position for consistency.”670 Finally, it is suggested that,
while obviously not supportive of the Commonwealth position, the proponents of the

670

Justice Kellam, Minutes of Evidence, 1 August 2002, p. 63.

229

Oaths and Affirmations with Reference to the Multicultural Community

total abolition of the oath are more likely to prefer the Commonwealth position than
the current provisions.
The Committee has been guided by the fundamental multicultural principle of respect
for diversity throughout this Report and believes that the Commonwealth model is the
one which best acknowledges and respects the plurality of submissions to the
Committee. Its main advantage is in making the religious oath flexible so that it can
easily be adapted to religions which are not part of the Judeo-Christian tradition and
by placing the affirmation and the oath on exactly the same level. In other words, no
one option is favoured over another. None of the other models considered by the
Committee do this and thus in the Committee’s view do not give the same
acknowledgement to the diverse nature of our multicultural community.
The Committee is also attracted by the argument of consistency both between the
courts in the Federal jurisdiction and Victorian courts and also between Victoria and
the Evidence Acts (or equivalents) in other States. On this point the Committee
agrees with the comment of Justice Kellam that it seems incongruous (or “absurd” to
use his words) that someone could appear in the Family Court one day and in the
Supreme Court or VCAT the next and be subject to completely different rules for the
administration of the oath. In Chapter 5 the Committee commented that New South
Wales and Tasmania had already adopted these provisions. By also adopting the
provisions Victoria would automatically ensure consistency with at least three other
jurisdictions.
On the grounds of consistency, transparency, respect for diversity and broad
community support, therefore, the Committee recommends that the current provisions
99-104 of the Evidence Act 1958 (Vic) be repealed and replaced by provisions
reflecting Division 2 (Oaths and Affirmations) (sections 21-24) and the Schedule –
Oaths and Affirmations of the Evidence Act 1995 (Cth).

Recommendation 19
That the current provisions 99-104 of the Evidence Act 1958 (Vic) be repealed and
replaced by provisions reflecting Division 2 (Oaths and Affirmations) (sections 2124) and the Schedule – Oaths and Affirmations of the Evidence Act 1995 (Cth).
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For the same reasons, the Committee considers that the Juries Act 2000 (Vic)
(reviewed in Chapter 4 of this Report) needs to be amended to ensure that jurors have
the choice between making either an oath or an affirmation and that the court informs
them of this choice.

Recommendation 20
That section 42 and Schedule 3 of the Juries Act 2000 be amended to ensure that
jurors have the right to choose to make either an oath or an affirmation and that
the court is required to inform them of this choice.

Reversal of the current order so that the affirmation is the “standard”
option and the oath is the subordinate option
A number of witnesses called for the reversal of the order of priority in the current
provisions, meaning that the non-religious affirmation or promise to tell the truth
would be the standard option and the oath would be the secondary option, available to
witnesses upon request. This reform model is summarised in the submission of the
Ethnic Communities’ Council of Victoria (ECCV):
1.

The ECCV believes that the primary declaration of truthfulness in the courts
should be a secular affirmation that elevates the judicial system as principal
over all Australian citizens.

2.

The ECCV supports a secondary option of taking an oath that is consistent
with the ethnicity and religion of the witnesses, if the inquiry sees a necessity
to maintain an oath as part of court proceedings.671

The Ethnic Communities’ Council of Victoria and VCAT were the principal
proponents of this option.
Many of the ECCV’s reasons for supporting this model are the same as the reasons
for the abolition of the oath set out in an earlier section of this Chapter. For instance,
this model:

671

Ethnic Communities’ Council of Victoria, submission no. 39, p. 1.
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•

is simpler and removes the danger of prejudice and discrimination;672

•

recognises that witnesses are going through a civil rather than a religious
process;673

•

recognises that the motivation for truthfulness should be a commitment to the
legal system rather than to religion.674

VCAT also supported the reversal of the current order of priority. It submitted that,
while as a matter of policy affirmations and all forms of oath should be considered to
be equally valid, given the increasingly secular and multicultural nature of society,
legislative change should go one step further:675
In accordance with the principles of equality, the first option should be to administer
an affirmation to place all witnesses and deponents in a neutral position. A witness is
far less likely to be made to feel uncomfortable or discriminated against in this
situation. Tribunal staff are not placed in the difficult situation of deciding whether
an oath is appropriate to and binding on the conscience of the witness or deponent.676

Both VCAT and the ECCV acknowledged that it was important that persons who
wished to make a religious oath still had the opportunity to do so. Justice Kellam of
VCAT told the Committee:
I think we should accommodate people who by reason of the nature of their religious
obligation have a religious objection to taking the form of oath or affirmation or
whatever it is that we might require of them from a civil viewpoint, but other than
that I see the civil obligation of members of this community as the paramount one.677

The ECCV also acknowledged that, while their preference is for a uniform secular
affirmation:
Some people in our community may insist upon taking some formal oath according to
their own religious beliefs. So be it. We say there is no necessity for any text to be
introduced – no Bibles – and that there should be as a choice to that person, but the
primary obligation should be to take an affirmation.678
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Other witnesses who indicated their support for this model of reform were the
Religious Society of Friends (Quakers), Alan Trumble JP and Juliet Flesch. These
witnesses supported this option on the following bases:
•

for many people swearing on the Bible “may be meaningless” (Quakers);679

•

the court is a secular institution (Juliet Flesch);680 and

•

a religious oath may have greater weight for some individuals and should
therefore be retained as an option (Alan Trumble JP).681

Conclusion on reversal of the order option
The Committee believes that this reform option would be a less effective solution to
the current problems than the adoption of the Commonwealth provisions. It lacks the
benefit of consistency with the Commonwealth Act (as well as with the New South
Wales and Tasmanian Acts).
By effectively relegating the oath to the position of a lesser option, this model could
give rise to an even greater risk of discrimination against those who wish to take a
less usual form of oath than the Commonwealth position under which the oath and the
affirmation have equal standing. Thus this option could disadvantage the very people
it is supposed to assist.
In addition, the Committee does not think that the statutory priority currently
accorded to the oath on the Bible should be replaced by a legislative regime which
accords the affirmation statutory priority over all forms of religious oath. If
acknowledgement and respect for diversity is to be our guide, all options should be
equal.
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Removal of the religious oath entirely and replacement with a nonreligious affirmation or promise to tell the truth
Law Reform Agencies
The most drastic option for reform – the complete removal of the religious oath and
its replacement with an secular affirmation or solemn promise to tell the truth – has
found favour with a number of law reform bodies. Principal among these are the Irish
Law Reform Commission,682 Auld’s Review of the Criminal Courts of England and
Wales,683 the Ontario Law Reform Commission,684 the English Criminal Law
Revision Committee,685 the Law Reform Commission of Canada686 and the majority
of the Northern Territory Law Reform Committee.687 In addition, Justice Kirby, the
dissenting member of the ALRC, supported the abolition of the oath.
The Irish Law Reform Commission reached the conclusion that the religious oath
should be removed for a number of reasons but principally the following:
•

the fact that the oath offers little or no greater security for the truth;688

•

the potential prejudice to witnesses who choose to affirm; because of the
important part religion plays in Irish life, there is a greater risk that evidence
given on affirmation will be treated as “second-rate evidence.”689 and

•

the great attraction of a “universal and simplified procedure which would
place all persons on an equal footing.”690

Justice Kirby also supported the oath’s removal and replacement with a simple
requirement that witnesses promise to tell the truth including a warning that giving
false evidence is an offence.691 His reasons for dissenting from the majority, which
recommended the retention the religious oath, included the decline in religious belief;
the essentially Christian nature of the oath; the fact that even some Christians
682
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question the appropriateness of making oaths and the unfavourable inferences which
can be drawn from the choice of oath or affirmation.692
The English Criminal Law Revision Committee called for the abolition of the oath on
similar grounds as the ones outlined above as early as 1972693 as did the Ontario Law
Reform Commission in 1976.694 More recently, Lord Justice Auld reached a similar
conclusion in his report on the Review of the Criminal Courts of England and Wales.
The Committee has already quoted the passage from the Report regarding the “quaint
court ritual” which the oath has become.695 The archaic wording of the oath and the
“perfunctory manner”696 in which it is usually administered informed Lord Auld’s
conclusion that:
It should now be enough to mark the witness’s evidence and to acknowledge the great
diversity of religious or non-religious beliefs, by requiring [the witness] simply to
promise to tell the truth. If greater solemnity of emphasis is thought necessary, the
oath could be administered by the judge.697

Witnesses to this Inquiry
We strongly favour the use of an affirmation and the deletion of the idea of an oath
[…] We believe the idea of an affirmation for all people coming before courts is that
it is essentially non-discriminatory in the sense that it is the same for everyone who
comes forward. It should be fairly simple, and it is as likely to elicit the truth as an
oath or other alternatives, and it seems to us to be much more appropriate in a modern
secular state.698 (Humanist Society of Victoria)
[…] It seemed that the fairest and possibly the system that may give rise to the least
confusion and the least potential for inadvertent offence or discrimination is a system
that solely requires an affirmation, and not a religious oath. […] It seems that quite a
potentially complex and confusing system would need to be developed to
accommodate the diversity of faiths we have in this State. That led us to the
conclusion that the simplest, the most straightforward and the most equitable system
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would be one where an affirmation as to one’s truthfulness was the system rather than
a system of religious oaths.699 (Equal Opportunity Commission Victoria)

The Humanist Society of Victoria and the Equal Opportunity Commission Victoria
(EOCV), from whose evidence these quotations derive, are two of the principal
proponents of the most extreme reformist position: the abolition of the religious oath
entirely. Other witnesses who favour this reform model include Victoria Legal Aid,
the Atheist Foundation of Australia Inc, the Australian Dental Association Victorian
Branch, as well as individuals Lee Holmes and David Nichols (who made a joint
submission) and Prabha Kutty.
Many of the arguments advanced by these witnesses have already been quoted or
summarised in the earlier section of this Chapter which examined the arguments in
support of abolishing the religious oath. In summary, the principal arguments
advanced by those witnesses who ultimately favoured the abolition of the oath (as
opposed to those who merely examined arguments against the oath, without
supporting this position) were as follows:
•

it is the most practical solution, given the huge ethnic and religious diversity
in the Victorian community;700

•

it recognises the decline in religion and the increase in non-Christian religions
as revealed by the recent census figures;701

•

a simple system minimises confusion and the risk of inadvertent offence;702

•

it removes the danger of creating a hierarchy of oaths and religions and the
perception of unequal treatment;703
The Equal Opportunity Commission Victoria referred to the principle of
accommodation which underpinned the Equal Opportunity Act 1995. In its
view, persistence in accommodating all oaths:
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could only be viewed as being in accordance with the principle of
accommodation if steps were taken to ensure all members of the Victorian
community were able to make a religious oath. If this were not done, the
system of oaths and affirmations would be at risk of incorporating and
promoting a hierarchy of religions – those sufficiently well known,
understood and recognised to be regarded as part of the system, and all
others.704

Victoria Legal Aid agreed that we should avoid having “however unintended,
a league table of the top three, or top five religions.”705
•

it respects the fact that the obligation to tell the truth in legal proceedings is a
separate question from one’s religion or faith;706

•

a religious oath has little or no impact on the truthfulness of evidence;707

•

it is in accordance with the fact that in many other areas of life people are
asked honestly to state various facts without having to make an oath (for
example the statutory declaration);708 and

•

the judicial system has adequate rituals aside from the oath which would
ensure that the giving of evidence is treated sufficiently seriously;709

Victoria Legal Aid, another strong proponent of this reform model, summed up many
of the arguments for the abolition of the oath in this passage from its written
submission:
Victoria Legal Aid considers the inquiry and reform of oaths and affirmations a
necessary step to modernising the law, thereby making it more relevant for all
Victorians and more reflective of multicultural Victoria. Archaic conventions in
relation to sworn oaths, affidavits or statutory declarations should be reformed and
couplings of the law with religion should be avoided as much as possible. VLA
supports plain English laws, court procedures and legal instruments that do not
invoke any deity in the name of truth but which contain an acknowledgement of the
seriousness of the contents of the communication, and an acknowledgement of the
consequences of making false statements. The affirmation should be the only
mechanism for the giving of evidence, thereby allowing people to practise freely their
own religion outside the legal system.710
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Conclusion on removal of the religious oath
The removal of the religious oath has found favour with a number of commentators
and witnesses to this Inquiry and has some virtues to recommend it. This option
would remove the danger of discrimination and inadvertent offence surrounding the
choice of oath. It also has the added attraction of simplicity: under this option no
provision would need to be made for alternative oaths.
After further analysis and consultation, however, the Committee found that this
reform model was less attractive than originally thought. One of the main arguments
advanced in favour of abolishing the oath was that it has little or no impact on the
truthfulness of evidence. However, the Committee’s consultation for this Inquiry
revealed that, for some witnesses with strongly held religious beliefs, a religious oath
is more significant than a secular affirmation and may somewhat increase the
likelihood that the witness will tell the truth. The Committee believes that, because
the principal function of the oath remains to vouchsafe the truth, it is important that
the oath is as binding as possible on the witness’s conscience and is meaningful to the
witness. For this reason, witnesses should be able to make an oath which is in
accordance with their own religion.
More importantly, however, the Committee found that many people with strongly
held religious beliefs would find it incongruous and may even feel affronted if they
did not have the opportunity to make an oath in accordance with their religious
beliefs. In the Committee’s view removing the opportunity to do so would be in
conflict with the fundamental principle of respecting and, where possible, actively
accommodating the diversity in the Victorian community.
The Committee is not persuaded by the argument that the abolition of the oath would
be more practical and convenient. Given the evidence the Committee received that
religious texts are often not necessary and in some cases not appropriate in oath
taking, the task of providing for an alternative religious oath would not be as onerous
as witnesses calling for the abolition of the oath assume.
Nor is the Committee convinced by the submission that providing for religious oaths
(for example by compiling, with consultation, a form of words for the principal
religions) would set up a discriminatory “hierarchy” of oaths. In our community
decisions must constantly be made about to what extent ethnic diversity should be
recognised and provided for. The issue of translation is a case in point. Frequently,
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government (and indeed non-government bodies) provide translations of information
regarding government and other services. Due to the impossibility of commissioning
translations into every one of the 180 languages spoken in Victoria711 inevitably
decisions must be made about which languages the information should appear in.
Usually, the decision is based on which languages are most frequently spoken in the
Victorian community. If the logic of witnesses who made this submission were
applied to the area of translations, no translations would be provided for fear of
creating a hierarchy of languages and the perception of unequal treatment. The
Committee does not support this type of “all or nothing” argument.
In any event, the Committee’s conclusions and recommendations in Chapter 7 make it
clear that witnesses who wish to make an unusual form of oath which does not appear
in the manual for court staff or in the information provided to witnesses should be
accommodated. For instance, witnesses and others should be informed of their right
to bring their own religious text or, in consultation with the court, develop their own
form of oath.
Finally, while the Committee acknowledges that a universal secular affirmation for all
witnesses would remove some possibility for inadvertent offence or discrimination
surrounding the choice of oath, it would not solve all the problems. The choice of
oath a witness makes is only one of a number of indicators of their cultural and
religious backgrounds. It is submitted that the Court (and more particularly jurors)
can equally make assumptions from the person’s name, their clothing and physical
appearance, their accent and other identifying attributes. In addition, inadvertent
offence can be caused by factors other than questioning about or the administration of
the oath. Thus, in the Committee’s view, merely removing the religious oath would
not address the wider issue of lack of understanding and respect for different cultures.

Adopted by Committee
21 OCTOBER 2002.
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APPENDIX 1–

RELEVANT SECTIONS OF THE
EVIDENCE ACT 1958 (VIC)

Crown Copyright Material
Reproduced by permission of the Government Printer for the State of Victoria.
These documents are not an official copy of Crown Copyright and the State of Victoria accepts
no responsibility for their accuracy.

PART IV--OATHS AFFIRMATIONS AFFIDAVITS DECLARATIONS
Division 1--Introductory
No. 3674 s. 92
.
99. Definition In Division five and the subsequent Divisions of this Part "affidavit" includes
affirmation and declaration.
Division 2--Oaths and Affirmations
No. 3674 s. 93.
100. Manner of administration of oaths
(1) Any oath may be administered and taken in the form and manner following: The person
taking the oath shall hold the Bible or the New Testament or the Old Testament in his uplifted
hand and shall repeat after the officer administering the oath or otherwise say the words "I swear
by Almighty God that . . " followed (with any necessary modifications) by the words of the oath
prescribed or allowed by law without any further words of adjuration imprecation or calling to
witness.
S. 100(2) amended by No. 7651 s. 2.
(2) Any oath may be administered to and taken by two or more persons at the same time in the
form and manner aforesaid or in the form and manner following:
Each of the persons taking the oath shall hold the Bible or the New Testament or the Old Testament in
his uplifted hand and the officer administering the oath shall say--"You and each of you swear by
Almighty God that . . . . . ." followed (with any necessary modifications) by the words of the oath
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prescribed or allowed by law without any further words of adjuration imprecation or calling to witness,
and forthwith after the officer has said the words referred to, each of the persons taking the oath shall
say--"I swear by Almighty God to do so.''.
(3) Any oath taken as aforesaid shall for all purposes be deemed to be as valid and effectual as if
administered and taken in the manner prescribed or allowed by statute or otherwise.
(4) Any oath may be administered in any manner which is now lawful.
(5) The officer shall without question-(a) unless the person or any of the persons about to be sworn voluntarily objects so
to take the oath or is physically incapable of so taking the oath; or
S. 100(5)(b) amended by No. 57/1989 s. 3(Sch. item 67.24(a)).
(b) unless the officer or in the case of judicial proceedings unless the court or person acting
judicially, has reason to think or does think that the form of the oath prescribed by subsection (1) or sub-section (2) would not be binding on the conscience of the person about to
be sworn-administer the oath in the form and manner set out in the said sub-section (1) or sub-section (2) as the
case may be:
Provided that no oath shall be deemed illegal or invalid by reason of any breach of the provisions of
this sub-section.
S. 100(6) amended by Nos 10074 s. 10(3), 57/1989 s. 3(Sch. item 67.24(b)).
(6) In this section and in section 103 "officer" includes any and every person duly authorized to
administer oaths and any and every person administering oaths under the direction of any court or
person acting judicially.
(7) This section shall apply notwithstanding that in any Act whether passed before or after the
commencement of this Act a form of oath is prescribed which has introductory words other than the
words "I swear by Almighty God," or which includes words such as the words "So help me God" or
other words of adjuration imprecation or calling to witness. And whenever in any Act there is, in
effect, a provision for subscribing the form of oath prescribed by such Act such provision shall be
deemed to be complied with if the form of oath allowed by this section is subscribed in lieu of such
prescribed form.
No. 3674 s. 94.
101. Swearing with uplifted handIf any person to whom an oath is administered desires to swear with
uplifted hand, in the form and manner in which an oath is usually administered in Scotland, he shall be
permitted so to do, and the oath shall be administered to him in such form and manner without further
question.
No. 3674 s. 95.
S. 102 substituted by No. 10074 s. 10(1).
102. When affirmation may be made instead of oath
Where-(a) a person objects to being sworn; or
(b) it is not in the circumstances reasonably practicable without inconvenience or delay to
administer an oath to a person in the manner appropriate to the religious belief of the
person—
the person shall be permitted to make a solemn affirmation instead of taking an oath in all places and
for all purposes where an oath is required by law, and that affirmation shall be of the same force and
effect as if the person had taken the oath.
No. 3674 s. 96.
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103. Form of oral affirmation
(1) Every oral affirmation shall commence: "I, A.B., do solemnly, sincerely, and truly declare and
affirm," and then proceed with the words of the oath prescribed or allowed by law, omitting any
words of adjuration imprecation or calling to witness.
(2) Every affirmation in writing shall commence:
"I, of , do solemnly and sincerely affirm," and the form in lieu of jurat shall be "Affirmed at , this
day of 19, before me.''.
S. 103(3) inserted by No. 10074 s. 10(2).
(3) An oral affirmation may be administered to and made by two or more persons at the same
time in the following form and manner:
The Officer administering the affirmation shall say—
"You and each of you do solemnly, sincerely, and truly declare and affirm . . ." followed (with any
necessary modifications) by the words of the oath prescribed or allowed by law, omitting any words of
adjuration imprecation or calling to witness, and forthwith after the officer has said the words referred
to, each of the persons making the affirmation shall say--"I do so declare and affirm.''.
No. 3674 s. 97.
104. Validity of oath not affected by absence of religious beliefWhen an oath has been duly
administered and taken, the fact that the person to whom the same was administered had at the time of
taking such oath no religious belief shall not for any purpose affect the validity of such oath.
Division 3--Declarations in Public Departments
No. 3674 s. 98.
S. 105 amended by Nos 51/1989 s. 144(2)(b), 57/1989 s. 3(Sch. item 67.25).
105. Declarations may be substituted for oaths and affidavitsIn any case where by any statute law or
ordinance made or to be made relating to any of the public revenues of Victoria or any of the public
offices or public departments or by any official regulation in any department any oath or affidavit
might but for this Act be required to be taken or made by any person on the doing of any act matter or
thing or for the purpose of verifying any book entry or return or for any other purpose whatsoever, it
shall be lawful for the Governor in Council to substitute a statutory declaration to the same effect as
the oath or affidavit which but for this Act might be required to be taken or made. But no substitution
as aforesaid shall be made for the oath of allegiance in any case, or for any oath or affidavit which now
is or hereafter may be made or taken or be required to be made or taken in any judicial proceeding in
any court of justice, or in any proceeding for or by way of summary conviction.
No. 3674 s. 99.
S. 106 amended by No. 51/1989 s. 144(2)
(c)(i)(ii).
106. Such substitution to be notified in Gazette
When the Governor in Council in any such case as aforesaid has substituted a declaration in lieu of an
oath or affidavit, the same shall be notified in the Government Gazette; and from and after the
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expiration of twenty-one days next following the day of the date of the Government Gazette wherein
such notification has been first published the provisions of this Act shall extend and apply to each and
every case office or department specified in such notification. And the person who might under the Act
imposing the same have been required to take or make such oath or affidavit shall in the presence of a
person who is authorised under section 107A(1) to witness the signing of a statutory declaration make
and subscribe such declaration. And it shall not be lawful for any officer or other person to administer
or cause to be administered or receive or cause to be received any oath or affidavit in lieu of which
such declaration as aforesaid has been directed to be substituted.
Pt 4 Div. 4 (Heading) amended by No. 51/1989 s. 144(2)(d).
Division 4--Statutory Declarations
No. 3674 s. 100.
S. 107 substituted by No. 51/1989 s. 144(2)(e).
107. Statutory declarations
(1) A statutory declaration must-(a) contain an acknowledgement that it is true and correct and is made in the belief that a
person making a false declaration is liable to the penalties of perjury; and
(b) be signed by the person making it in the presence of a person who is authorised under
section 107A(1) to witness the signing of a statutory declaration.
(2) A person who makes a declaration which the person knows to be false is liable to the penalties
of perjury.
S. 107A inserted by No. 51/1989 s. 144(2)(e) (as amended by No. 34/1990 s. 4(Sch. 3 item 16)).
107A. List of persons who may witness statutory declarations
(1) Any of the following persons may witness the signing of a statutory declaration-(a) a justice of the peace or a bail justice;
S. 107A(1)(b) substituted by No. 52/2001 s. 13(2)(a).
(b) a public notary;
(c) a barrister and solicitor of the Supreme Court;
(d) a clerk to a barrister and solicitor of the Supreme Court;
(e) the prothonotary or a deputy prothonotary of the Supreme Court, the registrar or a deputy
registrar of the County Court, the principal registrar of the Magistrates' Court or a registrar or
deputy registrar of the Magistrates' Court;
(f) the registrar of probates or an assistant registrar of probates;
(g) the associate to a judge of the Supreme Court or of the County Court;
(h) the secretary of a master of the Supreme Court or of the County Court; (i) a person registered
as a patent attorney under Part XV of the Patents Act 1952 of the Commonwealth;
(j) a member of the police force;
(k) the sheriff or a deputy sheriff;
(l) a member or former member of either House of the Parliament of Victoria;
(m) a member or former member of either House of the Parliament of the Commonwealth;
(n) a councillor of a municipality;
S. 107A(1)(o) substituted by No. 125/1993 s. 20(4)(b).
(o) a senior officer of a Council as defined in the Local Government Act 1989;
S. 107A(1)(p) amended by No. 23/1994 s. 118(Sch. 1 item 20.2)
.
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(p) a registered medical practitioner within the meaning of the Medical Practice Act 1994;
S. 107A(1)(q) substituted by No. 26/1999 s. 107(Sch. item 3).
(q) a registered dentist within the meaning of the Dental Practice Act 1999;
S. 107A(1)(r) amended by No. 58/1997
s. 96(Sch. item 4).
(r) a veterinary practitioner;
(s) a pharmacist;
(t) a principal in the teaching service;
S. 107A(1)(u) amended by No. 11/2001 s. 3(Sch. item 25.4).
(u) the manager of an authorised deposit-taking institution;
(v) a member of the Institute of Chartered Accountants in Australia or the Australian Society of
Accountants or the National Institute of Accountants;
(w) the secretary of a building society;
(x) a minister of religion authorised to celebrate marriages;
S. 107A(1)(y) amended by No. 84/1994 s. 62, substituted by No. 46/1998
s. 7(Sch. 1).
(y) a person employed under Part 3 of the Public Sector Management and Employment Act
1998 with a classification that is prescribed as a classification to which this section applies or
who holds office in a statutory authority with such a classification;
(z) a fellow of the Institute of Legal Executives (Victoria).
(2) Despite anything to the contrary in any Act, a person referred to in paragraph (c) or (d) of subsection (1) is not prevented from witnessing the signing of a statutory declaration only because he
or she is-S. 107A(2)(a) amended by No. 35/1996 s. 453(Sch. 1 item 29.4(a)).
(a) acting for any of the parties to the proceeding or matter in respect of which the declaration is
made; or
S. 107A(2)(b) amended by No. 35/1996 s. 453(Sch. 1 item 29.4(b)).
(b) a clerk to a person so acting.
(3) If the signing of a statutory declaration purports to have been witnessed by a person referred
to in sub-section (1), all persons to whom that declaration comes must take official notice of that
declaration and of the qualifications of the person referred to in that sub-section to witness that
signing.
No. 3674 s. 101.
S. 108 amended by No. 51/1989 s. 144(2)(f)
.
108. Objection that matter is not one requiring verification not to be takenIn any proceeding or
prosecution which may hereafter be instituted against any person or persons for making any false
declaration, no objection shall be taken or allowed by reason only that such declaration did not relate to
any fact matter or thing required or authorized by any law at the time in force to be verified or
otherwise assured or ascertained by or upon the oath affirmation declaration or affidavit of some or any
person.
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No. 3674 s. 102.
S. 109 substituted by No. 51/1989 s. 144(2)(g).
109. Name and address of person witnessing declaration to appear on declaration
After witnessing the signing of a declaration, the person by whom it is witnessed must legibly write,
type or stamp his or her name and address below his or her own signature.
Penalty: 1 penalty unit.
Division 5--Courts and Officers
No. 3674 s. 103.
110. Courts etc. may administer oaths to witnesses
All courts and persons having by law or by consent of parties authority to hear receive and examine
evidence are hereby empowered to administer oaths to all such witnesses as are legally called before
them respectively.
S. 110A inserted by No. 9407 s. 3, repealed by No. 51/1989 s. 144(2)(h).
*****
No. 3674 s. 104.
S. 111 amended by No. 51/1989 s. 144(2)(i)
.
111. Power of certain officers of courts etc. to administer oaths
Every person who being an officer of or performing duties in relation to any court is for the time being
so authorized by a judge of the court or by or in pursuance of any rules or orders regulating the
procedure of the court and every person directed to take an examination in any cause matter or
proceeding in any court shall have authority to administer an oath or take an affidavit for any purpose
connected with his duties.
S. 111A inserted by No. 7460 s. 2.
111A. Person appointed by foreign authority may take evidence and administer oaths
(1) Where an authority desires to take or receive evidence in Victoria that authority may appoint
a person to take or receive evidence in Victoria who shall subject to sub-section
(2) have power to take or receive evidence in Victoria for that authority and for that purpose to
administer an oath.
(2) Where the authority is not a court or judge a person so appointed shall not have power to
take or receive evidence or administer an oath in Victoria unless he has first obtained the
consent of the Attorney-General.
S. 111A(3) repealed by No. 9156 s. 2(a).
*****
S. 111A(4) amended by No. 9156 s. 2(b)(i)(ii).
(4) In this section "authority" means any court judge person or body which is authorized under
the law of a place outside Victoria to take or receive evidence on oath in that place.
Division 6--Gaolers
No. 3674 s. 105.
112. Affidavits of prisonersAny affidavit of any prisoner in any prison or gaol in Victoria whether
such affidavit is in a proceeding in the Supreme Court or not may be sworn before the keeper of such
prison or gaol and every such keeper is hereby required and authorized to administer the oath upon and
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take such affidavit without fee or reward, and all courts and persons acting judicially shall take judicial
and official notice of the seal or signature of any such gaoler attached to any such affidavit.
Pt 4 Div. 7 (Heading and ss 113-117) amended by No. 7460 s. 3, substituted as Pt 4 Div. 7 (Heading
and ss 113-123A) by No. 10074 s. 11(1), repealed by No. 51/1989 s. 144(2)(j).
*****
Pt 4 Div. 8 (Heading and ss 118-122) amended by Nos 6540 s. 2(a)-(c), 6716 s. 2(Sch.), 7366 s. 5,
7460 s. 4, 7876 s. 2(3), 8139 ss 3-5, 9042 s. 2(a)-(g), 9427 s. 6(1)(Sch. 5 item 55), 9554 s. 2(2)(Sch. 2
item 68), substituted as Pt 4 Div. 8 (Heading and s. 123B) by No. 10074 s. 11(1), amended by Nos
12/1989 s. 4(1)(Sch. 2 items 41.4, 41.5), 19/1989 s. 16(Sch. item 21.2), repealed by No. 51/1989 s.
144(2)(j).
*****
No. 3674 s. 115.
Pt 4 Div. 9 (Heading and s. 123) amended by Nos 6855 s. 2, 7039 s. 2(1)(a)(b), substituted as Pt 4 Div.
9 (Heading and s. 123C) by No. 10074 s. 11(1).
Division 9--Affidavits in Victoria
[16]
S. 123C inserted by No. 10074 s. 11(1).
123C. Affidavits in Victoria how sworn and taken
(1) Affidavits for use in any court or for any purpose or in any way whatsoever authorized by law
whether by or under any Act of Parliament or by custom or otherwise may be sworn and taken
within Victoria before-S. 123C(1)(a) amended by No. 51/1989 s. 144(2)
(k)(i)(A).
(a) any judge or the associate to any judge;
S. 123C(1)(b) amended by Nos 19/1989 s. 16(Sch. item 21.3), 51/1989 s. 144(2)
(k)(i)(B) (as amended by No. 34/1990 s. 4(Sch. 3 item 17)).
(b) a master of the Supreme Court or of the County Court or the secretary of such a master;
S. 123C(1)(c) substituted by No. 51/1989 s. 144(2)
(k)(i)(C).
(c) a justice of the peace or a bail justice;
S. 123C(1)(d) substituted by No. 51/1989 s. 144(2) (k)(i)(D).
(d) the prothonotary or a deputy prothonotary of the Supreme Court, the registrar or a deputy
registrar of the County Court, the principal registrar of the Magistrates' Court or a registrar
or deputy registrar of the Magistrates' Court;
S. 123C(1)(da) inserted by No. 51/1989 s. 144(2) (k)(i)(D).
(da) the registrar of probates or an assistant registrar of probates;
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S. 123C(1)(db) inserted by No. 35/1996 s. 453(Sch. 1 item 29.5(a)).
(db) the registrar or deputy registrar of the Legal Profession Tribunal;
S. 123C(1)(e) substituted by No. 51/1989 s. 144(2) (k)(i)(E).
(e) a member or former member of either House of the Parliament of Victoria;
S. 123C(1)(ea) inserted by No. 51/1989 s. 144(2) (k)(i)(E).
(ea) a member or former member of either House of the Parliament of the Commonwealth;
S. 123C(1)(f) substituted by No. 52/2001 s. 13(2)(b).
(f) a public notary;
S. 123C(1)(g) substituted by No. 35/1996 s. 453(Sch. 1 item 29.5(b)), amended by No. 102/1997 s.
49(Sch. item 2.2).
(g) a natural person who is a current practitioner or interstate practitioner within the
meaning of the Legal Practice Act 1996;
S. 123C(1)(ga) inserted by No. 51/1989 s. 144(2)
(k)(i)(F).
(ga) a member of the police force of or above the rank of sergeant or for the time being in
charge of a police station;
S. 123C(1)(gb) inserted by No. 51/1989 s. 144(2) (k)(i)(F), substituted by No. 46/1998
s. 7(Sch. 1).
(gb) a person employed under Part 3 of the Public Sector Management and Employment Act
1998 with a classification that is prescribed as a classification to which this section applies;
S. 123C(1)(gc) inserted by No. 51/1989 s. 144(2)
(k)(i)(F), substituted by No. 125/1993 s. 20(4)(c).
(gc) a senior officer of a Council as defined in the Local Government Act 1989;
S. 123C(1)(gd) inserted by No. 51/1989 s. 144(2) (k)(i)(F).
(gd) a person registered as a patent attorney under Part XV of the Patents Act 1952 of the
Commonwealth;
S. 123C(1)(ge) inserted by No. 51/1989 s. 144(2)
(k)(i)(F) (as amended by No. 34/1990 s. 4(Sch. 3 item 18)).
(ge) a fellow of the Institute of Legal Executives (Victoria);
(h) any officer or person empowered authorized or permitted by or under any Act of
Parliament to take affidavits in relation to the matter in question or in the particular part of
Victoria in which the affidavit is sworn and taken.
(2) All courts and persons acting judicially shall take judicial and official notice of the seal or
signature of any of the persons referred to in sub-section (1) attached or appended to any
affidavit within the meaning of that sub-section.
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S. 123C(3) substituted by No. 51/1989 s. 144(2)(k)(ii).
(3) The person before whom an affidavit is sworn or taken must legibly write, type or stamp
his or her name and address below his or her own signature where it appears on the affidavit.
Penalty applying to this sub-section: 1 penalty unit.
S. 123C(4) amended by No. 35/1996 s. 453(Sch. 1 item 29.5 (c)(i)(ii)).
(4) Notwithstanding anything to the contrary in any Act, a legal practitioner shall not be
debarred from taking and receiving any affidavit referred to in sub-section (1) by reason only
that the legal practitioner is acting for any of the parties to the proceedings matter or
instrument in respect of which the affidavit is sworn and taken.
S. 123C(5) amended by No. 51/1989 s. 144(2)(k)(iii).
(5) No fees shall be demanded or taken for taking and receiving any affidavit under this
section by any person who is empowered to take and receive such an affidavit by virtue only
of this section.
Penalty: 1 penalty unit.

Division 10--Affidavits in Places out of Victoria
No. 3674 s. 116.
Nos 5183 s. 8, 5703 s. 2, 5896 s. 2, 6112 s. 2
.
124. Taking oaths out of Victoria
(1) Affidavits for use in any court or for any purpose or in any way whatsoever authorized by law
whether by or under Act of Parliament or by custom or otherwise may be sworn and taken in any
place out of Victoria-S. 124(1)(a) substituted by No. 10074 s. 11(2)(a), repealed by No. 51/1989 s. 144(2)(l)(i).
*****
(b) before-(i) an Australian consular officer; or
(ii) an ambassador envoy Minister chargé d'affaires secretary of embassy or legation consulgeneral consul vice-consul acting consul pro-consul or consular agent of any part of Her
Majesty's dominions-exercising his function in such place;
(c) before any person having authority to administer an oath in that place.
In this sub-section "Australian consular officer" means a person appointed to hold or act in any of
the following offices (being an office of the Commonwealth) in a country or place outside Australia—
Ambassador;
High Commissioner;
Minister;
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Head of Mission;
Commissioner;
Chargé d'affaires;
Counsellor or Secretary at an Embassy, High Commissioner's Office, Legation or other post;
Consul-general;
Consul;
Vice-consul;
Trade Commissioner; and
Consular Agent.
(2) In the case of a person purporting to have such authority otherwise than by the law of a
foreign country not under the dominion of Her Majesty all courts and persons acting judicially
shall take judicial and official notice of the seal or signature of any such person attached or
appended to any such affidavit and for the purpose of this section judicial and official notice
may also be taken as to what places are and what places are not under the dominion of Her
Majesty.
S. 124(3) amended by No. 51/1989 s. 144(2)(l)(ii).
(3) In the case of a person purporting to have such authority by the law of a foreign country
not under the dominion of Her Majesty such authority may be verified by any of the persons
mentioned in sub-section (1)(b) of this section or by the certificate of a court of such place
and if such authority purports so to be verified such affidavit shall be admissible for all
purposes without further proof of the seal or signature or of the judicial official or other
character of such first mentioned person.
(4) The provisions mentioned in the preceding sub-sections of this section shall apply
notwithstanding that any person or persons is or are named specified or indicated as the
person or persons before whom such affidavit shall or may be sworn or taken.
(5) Where by or under any Act any person or persons is or are named specified or indicated as
the person or persons before whom such affidavit shall or may be sworn or taken all courts
and persons acting judicially shall take judicial and official notice of the seal or signature of
any such person attached or appended to any such affidavit.
S. 124(6) inserted by No. 10074 s. 11(2)(b), repealed by No. 51/1989 s. 144(2)(l)(iii).
*****
No. 3674 s. 117
.
125. Affidavits and declarations required to be made before a justice sufficient if made before a
justice elsewhere
(1) Where by any Act or by an order in council rule regulation or by-law made pursuant to
any Act any affidavit or declaration is required or authorized or permitted to be administered
or taken before a justice of the peace it shall be sufficient for all purposes if such affidavit or
declaration is taken before a justice of the peace for that part of Her Majesty's dominions in
which such affidavit or declaration is taken.
(2) All courts and persons acting judicially shall take judicial and official notice of the
signature of any justice of the peace in any part of Her Majesty's dominions when such
signature is attached or appended to any such affidavit or declaration and the place where
such signature was so attached or appended purports to be shown and for the purposes of this
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section judicial and official notice may be taken as to what places are under the dominion of
Her Majesty.

Division 11--Jurat
No. 3674 s. 118.
S. 126 amended by No. 51/1989 s. 144(2)(m)
.
126. Jurat to state where and when oath is taken[17]Every person authorized by or under this Act to
take affidavits before whom any affidavit is sworn or taken shall state truly in the jurat or attestation at
what place and on what date the affidavit was sworn.
S. 126A inserted by No. 7660 s. 2, amended by No. 51/1989 s. 144(2)(n).
126A. Jurat etc. to affidavit to be prima facie evidence of execution
The signature of a person authorized by or under this Act to take affidavits when appearing in any jurat
or attestation to an affidavit shall be prima facie evidence that the affidavit was duly sworn or taken (as
the case requires) before the person purporting to have attested the affidavit and on the day and in the
place attested to.
_______________
PART V--ATTESTATIONS VERIFICATIONS ACKNOWLEDGMENTS NOTARIAL ACTS
ETC.
No. 3674 s. 119.
127. Provision of Part 4 extended to attestations, notarial acts etc.
S. 127(1) amended by No. 51/1989 s. 144(2)(o)(i).
(1) The provisions of Divisions six nine and ten of Part IV shall as far as applicable extend to the
taking of all recognisances of bail attestations verifications acknowledgments and signatures in
relation to any documents required authorized or permitted by or under any Act or by custom or
otherwise to be attested verified acknowledged or signed and to the doing of all notarial acts as if
such provisions had been re-enacted in this Part excluding words relating to the administration of
oaths and the taking of affidavits and substituting therefor words relating to the taking and doing of
such first mentioned matters and things.
S. 127(2) amended by No. 51/1989 s. 144(2)(o)(ii).
(2) The provisions of sub-section (1) shall not apply to any matter or thing specially required to be
attested verified acknowledged or signed before a court or a judge but except where a contrary
intention can be gathered shall apply in all cases whatsoever and notwithstanding that it is enacted
that any such matter or thing shall or may be taken or done before some named specified or
indicated officer or other person.
S. 127(3) amended by No. 52/2001 s. 13(2)(c).
(3) In this section the expression "notarial acts" includes all acts matters and things which in
Victoria or elsewhere a public notary can attest or verify or otherwise do by under any Act of
Parliament custom or otherwise for the purpose of being used in Victoria.
No. 3674 s. 120.
128. Attestations etc. before a justice[18]
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S. 128(1) amended by Nos 10074 s. 11(3)(b), 51/1989 s. 144(2)(p).
(1) Where by any Act or by any order in council regulation rule or by-law made pursuant to any
Act any document is required authorized or permitted to be attested verified by or signed or
acknowledged before a justice of the peace it shall be sufficient for all purposes if such document is
attested or verified or signed or acknowledged in any part of Her Majesty's dominions by or before
a justice of the peace for that part.
(2) All courts and persons acting judicially shall take judicial and official notice of the signature of
any justice of the peace in any part of Her Majesty's dominions when such signature is attached or
appended to any such document and the place where such signature was so attached or appended
purports to be shown.
S. 129 repealed by No. 10074 s. 11(3)(c).
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EVIDENCE ACT 1995 (CTH)

All legislation herein are reproduced by permission but does not purport to be the
official or authorised version/s. They are subject to Commonwealth of Australia
copyright. The Copyright Act 1968 permits certain reproduction and publication of
Commonwealth legislation. In particular, section 182A of the Act enables a
complete copy to be made by or on behalf of a particular person. For reproduction or
publication beyond that permitted by the Act, permission should be sought in
writing. Requests should be addressed to Commonwealth Copyright Administration,
Department of Communications, Information Technology and the Arts, GPO Box
2154, Canberra ACT 2601, or posted at http://www.dcita.gov.au/cca
Division 2—Oaths and affirmations
21 Sworn evidence of witnesses to be on oath or affirmation
(1)

A witness in a proceeding must either take an oath, or make an affirmation,
before giving evidence.

(2)

Subsection (1) does not apply to a person who gives unsworn evidence under
subsection 13(2).

(3)

A person who is called merely to produce a document or thing to the court
need not take an oath or make an affirmation before doing so.

(4)

The witness is to take the oath, or make the affirmation, in accordance with
the appropriate form in the Schedule or in a similar form.

Such an affirmation has the same effect for all purposes as an oath.

22 Interpreters to act on oath or affirmation
(1)

A person must either take an oath, or make an affirmation, before acting as
an interpreter in a proceeding.

(2)

The person is to take the oath, or make the affirmation, in accordance with
the appropriate form in the Schedule or in a similar form.

Such an affirmation has the same effect for all purposes as an oath.
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23 Choice of oath or affirmation
(1) A person who is to be a witness or act as an interpreter in a proceeding may
choose whether to take an oath or make an affirmation.
(2) The court is to inform the person that he or she has this choice.

(b)

(3)

The court may direct a person who is to be a witness to make an affirmation
if:

(a)

the person refuses to choose whether to take an oath or make an affirmation;
or

it is not reasonably practicable for the person to take an appropriate oath.

24 Requirements for oaths
(1)

It is not necessary that a religious text be used in taking an oath.

(2)

An oath is effective for the purposes of this Division even if the person who
took it:

(a)

did not have a religious belief or did not have a religious belief of a particular
kind; or

(b)

did not understand the nature and consequences of the oath.

25 Rights to make unsworn statements unaffected
This Act does not affect any right that a defendant in a criminal proceeding has
under a law of a State or a Territory to make an unsworn statement.

1. Note: The NSW Act has no equivalent provision for section 25.

186 Swearing of affidavits before justices of the peace, notaries public and
lawyers
(1)
(a)
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(b)

a court of a Territory in proceedings involving the exercise of
jurisdiction conferred by an Act of the Parliament;

may be sworn before any justice of the peace, notary public or lawyer without the
issue of any commission for taking affidavits.

(2)

In this section:

proceedings includes proceedings that:
(a)

relate to bail; or

(b)

are interlocutory proceedings or proceedings of a similar kind; or

(c)

are heard in chambers; or

(d)

relate to sentencing.

1. Note: The NSW Act has no equivalent provision for section 186.

Schedule—Oaths and Affirmations
Subsections 21(4) and 22(2)

Oaths by witnesses
I swear (or the person taking the oath may promise) by Almighty God (or the
person may name a god recognised by his or her religion) that the evidence I
shall give will be the truth, the whole truth and nothing but the truth.
Oaths by interpreters
I swear (or the person taking the oath may promise) by Almighty God (or the
person may name a god recognised by his or her religion) that I will well and
truly interpret the evidence that will be given and do all other matters and things
that are required of me in this case to the best of my ability.
Affirmations by witnesses
I solemnly and sincerely declare and affirm that the evidence I shall give will
be the truth, the whole truth and nothing but the truth.
Affirmations by interpreters
I solemnly and sincerely declare and affirm that I will well and truly interpret
the evidence that will be given and do all other matters and things that are
required of me in this case to the best of my ability.
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Crown Copyright Material
Reproduced by permission of the Government Printer for the State of Victoria.
These documents are not an official copy of Crown Copyright and the State of Victoria accepts
no responsibility for their accuracy.

Sch. 3

42. Swearing of juryi
On being empanelled, jurors must be sworn in open court in the form
of Schedule 3 applicable to the case.

SCHEDULE 3
Section 42

SWEARING OF JURORS ON EMPANELMENT
Criminal Trial
You and each of you swear by Almighty God that you will faithfully and impartially try the issues
between the Crown and [name of accused] in relation to all charges brought against [name of accused]
in this trial and give a true verdict according to the evidence.
Civil trial
You and each of you swear by Almighty God that you will faithfully and impartially try the issues and
assess the damages in the cause brought before you for trial or inquiry and give a true verdict
according to the evidence.

_______________
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Crimes Act 1958 (Vic)
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LIST OF SUBMISSIONS

No.

Date of Submission

Name

1

17-June-02

Mr Philip Hamilton

2

18-June-02

Ms Magaret Lothian

3

18-June-02

Ms Juliet Flesch

4

19-June-02

Mr Edward-Jay Robin

Affiliation

Minister of Christ in his service
Church of the Ecumenical
Redemption International

5

20-June-02

Mr Michael Hodder

Manager,
Special Prosecutions Unit
EPA Victoria

6

24-June-02

The Most Rev. Denis J Hart

Archbishop of Melbourne
Catholic Church

7

27-June-02

Ms Judy Pathe

Manager,
Strategic Projects,
Victorian Division
CPA Australia

8

27-June-02

Mr Stephen Marty

Registrar
Pharmacy Board of Victoria

9

Ms Margaret Wilson

Registrar
ACIS

10

10-July-02

Chief Judge Waldron

Chief Judge
County Court

11

11-July-02

Ms Margaret Wilson

Registrar
Veterinary Practitioners Registration
Board of Victoria
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12

15-July-02

Mr Keith Cornish

President
Atheist Foundation of Australia Inc

13

15-July-02

Ms Halina Strand

Convenor
Submissions Committee, Humanist
Society of Victoria Inc

14

15-July-02

Lee Holmes & David Nicholls

15

15-July-02

Miss Roz Curnow

15S

31-July-02

16

16-July-02

CEO
The Institute of Legal Execs (Vic)

Mr Andrew Blyth

Chief of Staff to the Chief Justice
Family Court of Australia

17

17-June-02

Ms Diana Cousens

Director
Melbourne Sakya Centre

18
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Mr John Christiansen
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Mr Neil Ryan
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Judge Jennifer Coate

Registered Patent Attorney

President
Children's Court of Victoria
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Regional Manager
The Institute of Chartered
Accountants in Australia
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Magistrates' Court of Victoria
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19-July-02

Mr Garry Pearson

CEO
Australian Dental Association
Victoria Branch Inc.

25

19-July-02

Mr John Ardlie

CEO
VCAT

26

19-July-02

Mr Richard Lloyd

27

19-July-02

Mr Jack Rush

Acting Chairman
The Victorian Bar

28

19-July-02

Ms Elizabeth Lomas

Managing Director
State Trustees

29

24-July-02

Mrs Jenny Stokes

Research Director
Salt Shakers (Christian Ethics,
Research and Action)
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30

24-July-02

Mr Gautam Banerjee

Advocate
Supreme Court of India
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24-July-02
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CEO
Equal Opportunity Commission
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Victorian Conveyancers Association
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Registrar
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Associate Prof.
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Executive Director
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50
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51

22 August 02

Dr Peter Talbot, JP

President
Honorary Justices - Sunraysia Group

52

9 September 02

Mr Vincent Morfuni

National Italian Australian
Foundation Inc.
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1

Date of Meeting
1 August 2002
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Witness

Affiliation
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Chief Executive Officer
Melbourne Magistrates’
Court

2

Mrs B. Polzin

Yearly Meeting Secretary
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3

Ms M. Postma

General Secretary
Victorian Council of
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4

Mr M. Hodder

Manager
Special Prosecutions Unit,
Environment Protection
Authority.

5
6

Ms R. Ives
Mr R. Dahlitz

President
Organiser of Speakers
Humanist Society.

Dr K. Laster

Associate Professor
La Trobe University.

Mr G. Laher,
Mr P. Knight,

Legal Adviser
Executive Officer
Islamic Council of Victoria.

Justice Kellam,
Mr J. Ardlie
Mr G. Small

President;
Chief Executive Officer
Tipstaff
Victorian Civil and
Administrative Tribunal

13
14
15

Mr J. Saltalamacchia,
Ms S. Loo,
Mr T. Peters

Prothonotary;
Judge’s Associate
Senior Tipstaff
Supreme Court of Victoria

16
17
18

Mr V. Borg,
Ms J. Klepner,
Mr T. Hazou

Former Chairman;
Policy Officer;
Executive Officer
Ethnic Communities’
Council of Victoria.

7
8
9
10
11
12
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Mr R. Lloyd.

Private individual

Justice N. Mushin

Judge
Family Court of Australia.

21

Mr B. Ashen
Venerable T. P. Tan

Chair
Member
Management Committee;

22

Ms D. Cousens

Director
Melbourne Sakya Centre.
Member, Management
Committee,
Buddhist Council of Victoria

Mr H. Dellal

Executive Director
Australian Multicultural
Foundation

Ms D. Sisely

Chief Executive
Equal Opportunity
Commission Victoria.

Mr J. Kakos

Registrar
Justices of the Peace and Bail
Justices Registry
Department of Justice.

Mr L. Taig, JP
Mr K. Frampton, JP

President
Immediate Past President
Royal Victorian Association
of Honorary Justices.

Mr G. Lekakis

Chairperson
Victorian Multicultural
Commission.

19
20

23

2 August 2002

24
25

26
27

28
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APPENDIX 7
No.
1

Date of Meeting
22 January 2002
San Francisco

2

LIST OF MEETINGS
Witness

Affiliation

Professor Rory Little

Hasting College of the Law,
University of California

Mr Harry Dorfman

Assistant District Attorney,
Attorney- General’s Office,
California Department of
Justice

3

25 January 2002
New York

Ms Debra Cohn

Deputy Attorney-General for
Policy
Office of the New York State
Attorney-General

4

28 January 2002
London

Lord Justice David Keene

Chairman,
Equal Treatment Advisory
Committee
Director of Studies
Member
Judicial Studies Board (JSD)

Mr Edward Adams
Ms Sonia Shan-Kazem
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