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Introduction
The Attorney-General's Department welcomes thc opportunity to provide the Parliament of Victoria
Law Reform Committee with this submission as part of the Committee's inquiry into 'sexting,' defined in
the Terms of Reference as 'the creating, sharing, sending or posting of sexually explicit messages or
images via the internet, mobile phones or other electronic devices by people, especially young people.'
2.
The Department's submission is directed at paragraph three of the Committee's ?'ems of
Reference, which refers to the Committee's intention to consider 3 , the appropriateness and adequacy of existing laws, especially criminal offences and the application of the
sex offenders register, that may apply to the practice of sexting, particularly with regard to the creation,
possession and transmission of sexually suggestive or explicit messages or images in circumstances where a
person:
a. creates, or consents to the creatioi~of, the message or image for his or her own private use and/or
the use of one or more other specific persons; or
b. creates, or consents to the creation of, the message or image and without their knowledge and/or
their consent the image is disseminated more broadly than the person intended.

3. As the Committee has identified, the issues outlined in this paragraph raise issues of national
concern, which may fall under Commonwealth, State or Territory jurisdiction. While States and
Territories are primarily responsible for child sex-related offences occurring domestically within each
jurisdiction, the Commonwealth has enacted offences in areas relating to child sex tourism, online child
pornography and online child grooming laws. These offences fall within Commonwealth responsibility
under the Constitution because they contain international or online elements.
Commonwealth legislative reform
Commonwealth child sex-related offences are contained in the Criminal Code Act 1995 (Cth). In
March 2010, the Commonwealth Parliament passed the Crimes Legislation Amendment (Sexual Offences
Against Children Act 2010 (the Sexual Offences Against Children Act). The reforms strengthened
existing measures to combat child sexual exploitation, including by:
4.

enhancing existing offence regimes for child sex tourism and online child pornography,
including by increasing existing penalties
introducing new offences for using a carriage service for indecent communications or sexual
activity with a child
introducing a scheme for the forfeiture of online child pornography and child abuse material
introducing a new suite of child sex-related postal service offences, and
introducing new offences of dealing in child pornography and child abuse material overseas.
5.
The measures were designed to ensure that child sex-related offences in areas of Commonwealth
responsibility remain comprehensive and able to deal with contemporary forms of offending.
Accordingly, the amendments took into account a range of factors including the need to remain
responsive to emerging trends in the use of technology to sexually exploit children, law enforcement
agencies' operational experience with existing offences and best practice domestically and internationally
in legislating to combat child sexual exploitation. The reforms were also informed by submissions to a
consultation paper, which was released to the public and sent to relevant State and Territory agencies and
non-government organisations in October 2009.
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Overview of Commonwealth online child pornography offences
6.
Commonwealth legislation does not directly criminalise sexting. However, the practice may be
captured by offences contained in Subdivision D of Division 474 of the Criminal Code which criminalise
a range of conduct relating to the use of a 'carriage service' such as the internet or mobile telephone, for
child pornography.
7.
These offences apply if a person 'uses' a carriage service for child pomography material (ic,
accesses, solicits or transmits such material or causes such material to be transmitted to himself or
herself), or possesses, controls, produces, supplies or obtains child pomography for use through a carriage
service. The relevant provisions are included at Attachment A. The Sexual Offences
Against Children Act increased the maximum penalty for these offences from 10 to 15 years
imprisonment.

8.
For the purposes of the Criminal Code, child pornography involves material that depicts a person
under 18 engaged in a sexual pose or sexual activity or that have as their dominant characteristic the
depiction for a sexual purpose of a sexual organ of a person under 18, and which reasonable persons
would regard as being, in all the circumstances, offensive.
Application to sexting

9.
As indicated above, the offences in Subdivision D of Division 474 are designed to combat a broad
range of serious sexual offences against children committed via a carriage service, and are not designed
target young people engaged in sexting and similar behaviours. However, persons under 18 years of age
are not excluded from the operation of the provisions. As explained in the Explanatory Memorandum to
the Sexual Offences Against Children Act, such an exclusion would potentially reduce protections for
children and young people against online child pornography offences in circumstances where the incident
involved malicious or exploitative behaviour.
10. However, the offences are subject to a range of protections to ensure that behaviour such as sexting
that is not exploitative of, or hannful to, children is not inappropriately captured by the Criminal Code.
There is scope for law enforcement to take the circutnstances of the particular case into account before
proceeding to investigate or prosecute such offences. Similarly, the Prosecution Policy of the
Commonwealth requires the Commonwealth Director of Public Prosecutions to consider whether the
prosecution of a young person is, in all the circumstances, in the public interest, before proceeding with
the case.
11. As an additional safeguard, under section 474.24C of the Code, the consent of the Attomey-General
is required prior to the comtnencement of proceedings for an,offcnce against Subdivision D of Part 10.6
of the Code (which includes Commonwealth online child pomography offences) if the person was under
18 years of age at the time he or she allegedly engaged in the conduct constituting the offence.
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Attachment A

Part 10.6-Telecommunications Services
Division 473-Preliminary
473.1 Definitions
In this Part:

clrildpornography nralerial means:
(a) material that depicts a person, or a representation of a person, who is, or appears to be, under 18
years of age and who:
(i) is engaged in, or appears to be engaged in, a sexual pose or sexual activity (whether or not
in the presence of other persons); or
(ii) is in the presence of a person who is engaged in, or appears to be engaged in, a sexual pose
or sexual activity;
and does this in a way that reasonable persons would regard as being, in all the circumstances,
offensive; or
(b) material the dominant characteristic of which is the depiction, for a sexual purpose, of:
(i) a sexual organ or the anal region of a person who is, or appears to be, under 18 years of
age; or
(ii) a representation of such a sexual organ or anal region; or
(iii) the breasts, or a representation of the breasts, of a female person who is, or appears to be,
under 18 years of age;
in a way that reasonable persons would regard as being, in a11 the circumstances, offensive; or
(c) material that describes a person who is, or is implied to be, under 18 years of age and who:
(i) is engaged in, or is implied to be engaged in, a sexual pose or sexual activity (whether or
not in the presence of other persons); or
(ii) is in the presence of a person who is engaged in, or is implied to he engaged in, a sexual
pose or sexual activity;
and does this in a way that reasonable persons would regard as being, in all the circumstances,
offensive; or
(d) material that describes:
(i) a sexual organ or the anal region of a person who is, or is implied to be, under I8 years of
age; or
(ii) the breasts of a female person who is, or is implied to be, under 18 years of age;
and does this in a way that reasonable persons would regard as being, in all the circumstances,
offensive.

Subdivision D-Offences
or child abuse material

relating to use of carriage service for child pornography material

474.19 Using a carriage service for child pornography material
(1) A person is guilty of an offence if:
(a) the person:
(i) accesses material; or
(ii) causes material to be transmitted to himself or herself; or
(iii) transmits, makes available, publishes, distributes, advertises or promotes material; or
(iv) solicits material; and
(aa) the person does so using a carriage service; and
(b) the material is child pornography material.
Penalty: Imprisonment for 15 years.
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(2) To avoid doubt, the following are the fault elements for the physical elements of an offence against
subsection (I):
(a) intention is the fault elcmcnt for the conduct referred to in paragraph (l)(a);
(b) recklessness is the fault element for the circumstances referred to in paragraph (I)(b).
Note:
For the meaning of intention and recklessness see sections 5.2 and 5.4.
(2A) Absolute liability applies to paragraph (I)(aa).
Note:
For nbsolute linbility, see section 6.2.
(3) As well as the general defences provided for in Part 2.3, defences are provided for under
section 474.21 in relation to this section.

474.20 Possessing, controlling, producing, supplying or obtaining child pornography material for
use through a carriage service
( I ) A person is guilty of an offence if:
(a) the person:
(i) has possession or control of material; or
(ii) produces, supplies or obtains material; and
(b) the material is child pornography material; and
(c) the person has that possessioti or control, or engages in that production, supply or obtaining, with
the intention that the material be used:
(i) by that person; or
(ii) by another person;
in committing an offence against section 474.19 (using a carriage service for child pornography
material).
Penalty: Imprisonment for IS years.
(2) A person may be found guilty of an offence against subsection (1) even if committing the offence
against section 474.19 (using a carriage service for child pornography material) is impossible.
(3) It is not an offence to attempt to commit an offence against subsection (I).

474.24C Consent to commencement of proceedings where defendant under 18
(1) Proceedings for an offence against this Subdivision must not be commenced without the consent of the
Attorney-General if the defendant was under 18 at the time he or she allegedly engaged in the conduct

constituting the offence.
(2) However, a person may be arrested for, charged with, or remanded in custody or on bail in connection
with, such an offence before the necessary consent has been given.
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