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______________________________________________________________________________

9th November, 2011
Dr. Vaughn Koops,
Executive Officer,
Victorian Parliament Law Reform
Committee,
Spring Street,
MELBOURNE VIC 3002

vplrc@parliament.vic.gov.au
Fax 8682 2818

Dear Dr. Koops,
Re : Terms of Reference :
‘Inquiry into Access to and Interaction with the Justice System by
people with an Intellectual Disability and their families and
carers’.
I refer to the above Terms of Reference inquiry by the Law Reform
Committee and to your upcoming Public Hearing of submissions at Ballarat
on 17th November 2011. Whilst I have not made a booking time to speak
to my submission, I enclose my short submission to the Inquiry. I note that
the President of the Ballarat & District Law Association President has been
invited to and will appear at the Public Hearing.
My submission is a private one (from a regional practicing lawyer) and is
not confidential.
a. Key issues and themes including but not limited to :
i.
ii.

Participants knowledge of their rights.
Availability of appropriate services and supports.
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iii.
iv.

Dealings with the Police, and
The operation of the Courts.

Any interaction with the justice system by persons with an intellectual
disability or mental impairment is problematic. The first thing to be
determined is whether the person has a diagnosed intellectual disability and
the extent of same and whether the intellectual disability is being managed
under a treatment regime by the person’s treating general practitioner,
clinical psychologist or psychiatrist. Whether or not a person has an
intellectual disability is not guess work. It must be a medical diagnosis by a
qualified clinical psychologist or psychiatrist. Then there is the issue of the
person’s privacy rights, human rights and the right to a confidential doctorpatient relationship and the right to a confidential lawyer-client relationship.
As a practicing lawyer of 26 years experience, you must treat the client with
dignity and respect, and understand and acknowledge the client’s intellectual
disability regardless of the client’s age. The intellectually disabled client has
the same rights to privacy, human rights and confidentiality as an ableminded client. It may be time-consuming but it is not difficult to advise a
client of their rights in the justice system, once the lawyer has an
understanding of the client’s intellectual disability and the extent of same.
The problem is often, how long will the client retain that information and
how will that information be distorted by extraneous factors such as wellmeaning persons with their own versions of the law and rights, the
medication regime and the anxiety which being within the justice system
brings to the situation.
The availability of appropriate services is extremely difficult in Ballarat and
district. The problem of tyranny of distance and insufficient financial means
to physically attend appointments often impacts on the treatment regime and
the client’s ability to attend medical, legal and court appointments. As well,
the client often has a feeling of general unwellness with the medication
regime if indeed the client is taking the medication as prescribed.
The question of confidentiality within and between appropriate services in
Ballarat and district is often a perceived problem by clients with an
intellectual disability.
The Ballarat Victoria Police do their best but they have to conduct records of
interview before formally charging a person with an indictable offence or
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crime. Whilst the Independent Person system (where an Independent Person
from the Office of Public Advocate is called on by the Police Station to
attend a record of interview of a suspect person) is at least something, that
person is not qualified to assess or diagnose whether a suspect person has an
intellectual disability or mental impairment, which may mean that a formal
record of interview by the Police should not commence or even take place.
Likewise, the police officer is not qualified to assess or diagnose whether a
suspect has an intellectual disability, they can only make a ‘guess’ on their
years of policing experience. So, invariably the unsuspecting suspect with
an intellectual disability answers all questions put to him or her in a formal
police record of interview without understanding the questions or their
answers, their right to silence and their right to make a ‘no comment’ record
of interview.
The Melbourne Magistrates’ Court has the specialist court-based programs
of the CISP and ARC Lists at Melbourne and which are now operating at
Sunshine and the Latrobe Valley Magistrates’ Court.
Ballarat Court should but does not have a specialist court jurisdiction
for intellectually disabled and mentally impaired accused persons (both
for adults and young persons).

b. Measures within Australia … to improve access to and interaction
with the justice system :
i.
Break down barriers and enhance participation.
ii.
Deliver just and equitable outcomes.
iii. Facilitate collaborative and coordinated approaches.
iv.
Provide responses that address the circumstances of the
offender and offence.

The Melbourne Magistrates Court has the CISP program (‘Court
Integrated Services Program’) which is a multi-disciplinary program
aimed at accused persons with complex and multiple needs such as
intellectual, mental, physical disabilities etc. The CISP program should be
provided and properly resourced with qualified clinical and specialist staff at
the Ballarat Court as a major regional Court centre. Such a CISP Program
could then refer the client to specialist external case management and
support services and organisations, provided that these necessary services
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are available and accessible in rural and regional Victoria. To only provide
such services in Melbourne and metropolitan suburbs only exacerbates the
disadvantage and inequity already currently being experienced by
intellectually disabled and mentally impaired persons who live in rural and
regional Victoria.
The Melbourne Magistrates’ Court also has the Assessment and
Referral Court List (ARC) which is another specialist court to meet the
needs of accused persons who have a diagnosed mental illness and/or
cognitive impairment.
The Government’s Executive Summary Evaluation Report on the CISP
program (2010) operating at Melbourne, Sunshine and LaTrobe Valley
Magistrates’ Courts, reported that there was a ‘demonstrable decrease in the
seriousness of offending post-CISP program involvement.’
The Victorian Auditor-General’s released findings (April 2011) of an Audit
of the CISP and Neighbourhood Justice Centre (the NJC only operates at
Collingwood). The report found that both these specialist programs reduced
rates of recidivism (repeat offending), with the CISP program showing a
marked reduction in participants’ re-offending, an increased compliance
with bail conditions and an increased compliance with Court Orders.
The Ballarat Magistrates Court has a CREDIT/Bail court-based
program which consists of one case manager and not on a full-time basis
whilst the Magistrates and Children’s Courts sit. The CREDIT/Bail program
case manager does an excellent job in an extremely difficult environment
and under-resourced program, in a small room at the Ballarat Court
building. The Case Manager can only refer clients under this court-based
program to local Ballarat community and welfare organisations which
themselves are under-resourced and the range of referral services are very
limited. It is not uncommon for criminal cases to be adjourned by the
Magistrate to the CISP or ARC Lists at the Melbourne Magistrates Court,
which requires the Police Prosecutor and the Police Informants consent.
Then the client has to travel and or find appropriate and affordable
accommodation in Melbourne to be able to comply with the CISP and ARC
List program requirements.
Ballarat Magistrates Court has a Court Liaison Service which consists of
one on-call Registered Psychiatric Nurse, who is attached to the Grampians
Psychiatric Unit of Ballarat Health Services. Access to this Service is by a
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Magistrates’ Court order and only in limited circumstances, eg for an urgent
assessment during a bail application when the accused person’s mental
health and wellbeing may be at risk if bail is refused pending a hearing of
the substantive criminal charges. The Liaison Service person (the RPN)
assesses the accused, who is usually in police custody, and makes an
assessment of the persons’ mental health status without access to any
medical reports or diagnoses from treating specialists, and then reports in
writing to the Magistrate.

The Victorian Parliament Law Reform Committee’s ‘Review of Legal
Services in Rural & Regional Victoria’ (2001) referred to a number of
shortcomings in the justice system at that time, and particularly in chapter 8
‘People with Disabilities’. That Law Reform Committee Review report
made a number of recommendations which are still yet to be implemented
by successive state governments and remain as just as important and relevant
10 years on. In particular, these are :
Recommendation 51 ‘That the State Government provides adequate
resources to ensure that at every court in Victoria, Magistrates have the
opportunity to refer people with a disability to appropriate support services
such as those provided by the Disability Coordinator at Melbourne
Magistrates Court, with an extension of that service through a regular
visiting program.’
Recommendation 55 ‘That the State Government provides adequate
financial support to disability advocacy services, particularly those in rural
and regional Victoria.’
Recommendation 58 ‘That the Department of Human Services funds the
Mental Health Legal Centre to provide outreach casework services to
Ballarat.’
Recommendation 59 ‘That the Department of Human Services and the
Department of Justice lead a research project, involving all relevant
agencies, into the existing delivery of legal services to people with a mental
illness, with a view to developing a more appropriate, holistic and outcomefocussed approach.’

5

The question of properly resourcing the Courts so that justice is accessed by
all, including those persons with an intellectual disability or mental
impairment, is a difficult issue for a government and requires a careful
balancing of where the state government budget is targeted and then how
much is allocated to that item.
However, the Courts and the justice system can only provide a fair and just
court system which is accessible to all persons including intellectually
disabled and mentally impaired persons provided that the Courts are
properly resourced by government, that the specialist court programs such as
CISP and ARC are rolled-out across rural and regional Victorian Courts,
and are staffed by qualified clinical and specialist personnel and that the
outsourced programs provided by welfare organisations are likewise
appropriately funded and staffed by qualified clinical and specialist staff.
The Department of Justice, Courts and Tribunals Unit CTU) estimates that
approximately 55 per cent of offenders who appear at our courts suffer from
some form of mental impairment. This estimate is across all Victorian
courts including Ballarat and other courts in rural and regional Victoria.
This is an alarming statistic.

c. Consideration as to whether the findings of the inquiry have
broader application to people with a disability other than an
intellectual disability, for example an acquired brain injury (ABI)
or neurological condition leading to cognitive disability.
My submission is that the Inquiry’s findings should have broader application
as above.
The specialist court-based programs operating at Melbourne, Sunshine and
the LaTrobe Valley Magistrates Court have produced positive outcomes
according to the various evaluation reports (2010 and 2011) as discussed
above. These specialist court-based programs already apply to persons who
have a range of intellectual, mental and cognitive disabilities and
impairments.
The other specialist court, the Koori Court has produced good evaluation
outcomes and a reduction in recidivism by those offenders who voluntarily
participate in the Koori Court program.
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My qualifications and experience are :
Bachelor of Economics and Bachelor of Laws (Monash University,
Clayton), Diploma in Family Law (Monash University, Clayton).
I was admitted to practice as a Barrister and Solicitor in 1985 (Victoria), in
New South Wales (1989) and in the Northern Territory (2010).
I have been in sole legal practice in Ballarat since 1992.
I was the Member for Ballarat Province in the Victorian Legislative Council
(1999 – 2006);
The Deputy Chair and member of the Victorian Parliament Law Reform
Committee (1999-2006).
I am a Justice of the Peace No. 11852.
I am an executive member of the Criminal Law Section, Law Institute of
Victoria (from 2007) and the Honorary Treasurer of the Ballarat & District
Law Association Inc. (from 2007).
As well, I have an Introductory Certificate in Mediation (Relationships
Australia Vic) and
I was a telephone crisis counsellor with Lifeline Ballarat from 1987-1997.

Thank you for the opportunity to make this Submission to the Inquiry.

Yours faithfully,

DIANNE HADDEN

Attachments: Review of Legal Services in Rural and Regional Victoria
Report (2001) - Chapter 8 : People with Disabilities. Recommendations
49 – 60.
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