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Aspects pertaining to the practice of donor conception within Victoria at present, in the
past and in the future will be discussed particularly in relation to the child’s ability to
access information on their donor (biological father/mother). When analysing the practice
and its outcomes the most important factor to consider is the child. Legislation in Victoria
refers to the welfare of the child as being paramount. In addressing this aspect the voices
of those most affected must be heard and that is the voices of the donor conceived
offspring themselves. They are the ones left to live with the consequences of other
people’s actions and decisions everyday, decisions that were made on their behalf and
ones which they were not a party to nor had any control over. These decisions have the
potential to adversely affect their psychological and physical well-being. Current and
previous models implemented which have in many instances caused pain and trauma to
offspring have resulted from the paternalism of the medical big business fertility industry
catering to the desires of adults while at times neglecting the needs and welfare of the
children they are creating. The consequences of these practices are not only restricted to
the current generation of offspring but have the potential to be felt in and passed on to
future generations that will be born to donor conceived people. As such there is a duty of
care to a far greater proportion of the population than just the figures of donor conceived
people would lead one to believe.
Damian Adams is an adult donor offspring who was conceived during the early stages of
the practice. He is a published medical research scientist with numerous articles in peer
reviewed journals, and has presented at conferences on the subject of the ethical practice
of donor conception. As a father himself, he has a unique insight into the ramifications
that have and are currently being made on behalf of the Donated Generation.

Introduction
The rights of donor conceived individuals encompass such factors as the right to trace
your biological genealogy (Daniels 1995), which involves not only the donor but also
their immediate family in addition to any other half-siblings created as a result of other
donations. It also involves access to a medical history such that the physical wellbeing of
any offspring may hinge on an ability to find out such information about their progenitor
(Rowland 1985, Vetri 1988). These rights are enshrined in international conventions and
Commonwealth law, yet are systematically deprived of donor offspring.
The United Nations Conventions of the Rights of the Child is the most widely and rapidly
ratified convention with 192 countries as signatories including Australia.
It has several articles germane to the issue of donor conceived rights.
Article 2 deals with discrimination and in particular references birth status as not being
grounds for discrimination.
Article 3 describes the preservation of a child’s best interests irrespective of court,
institution or government involvement, such that these bodies cannot adversely affect the
welfare of the child.
Article 7 specifies that every child has a right to know and be cared for by their parents.
From the UNICEF implementation handbook the original intent for this is described as
meaning biological parents.
Article 8 states that every child has a right to a name, identity, family relations and
nationality. All of which can be adversely affected through donor conception. It also
specifies the responsibility of the state to speedily re-establish these if removed which has
not happened anywhere in Australia.
Article 13 deals with the right to information affecting the child so that the child can
maintain their autonomy. The information deprived through donor conception seriously
diminishes this component.
The Commonwealth Family Law Act (1975), states that a child has the right to know and
be cared for by their parents irrespective of the parent’s relationship. The wording implies
that parentage under this act is biological and of vital importance to the child. While this
legislation was enacted prior to reproductive technologies becoming mainstream, altering
this fundamental ethos due to medical innovation irreversibly destabilises the family
construct by making it malleable to the desires of the clinics and the infertile rather than
preserving the best interest of the child. This does not mean that donor conception cannot
exist under this legal definition rather that the welfare of the child in particular regard to
the knowledge of their progenitors is of fundamental importance.

The right to this knowledge is important for the offspring for numerous reasons which
have been supported by research and some of which will be presented here.
Donor offspring suffer from issues of identity formation and loss which is associated with
the loss of kinship (Weigert and Hastings 1977). Identity formation occurs throughout a
lifetime, however a critical window is in adolescence (Erikson 1968). If one of the child’s
biological links is removed then the process can become clouded as they will lack the
mirror that they would see in both progenitors that would normally raise them. When
genealogy is unclear then a person may suffer from genetic bewilderment (Sants 1964),
whereby a person’s place in the world remains unclear to them and this genetic void may
cause psychological harm (Cooper and Glazer 2004). Late discovery of their mode of
conception which frequently occurs for many varied reasons changes a persons
perceptions of identity and family, thereby introducing distrust, confusion, and possibly
anger between themselves and those that deceived them (McWhinnie 2000, Turner and
Coyle 2000). If these factors are to be considered, then the current practice of only
allowing donor offspring access to identifying information once they reach the age of 18
may cause irreparable damage as the vital identity construct window has passed. And as
such it would be prudent to recommend that the age at which an offspring is able to
access such information should be substantially lowered. This is supported by reports that
less damage occurs when a child is told of their conception at an early age (Hewitt 2002,
Jadva et al 2009), and that it is certainly more beneficial to occur before the identity
construct window of adolescence occurs (Kirkman 2003). So not only should a child be
told of their conception at an early age, but they should have access to the identity of their
progenitor from a much early time point than what is currently allowed to ensure that the
welfare of the child is appropriately protected.
No matter whether an offspring is aware of their conception or not, they all currently
have incomplete medical histories. Those conceived from anonymous donations will have
no medical history to go on, while those conceived through identity release donations will
most probably have outdated histories as it is not compulsory for donors to update their
medical profiles on a regular basis. In any scenario above, the offspring is at a severe
disadvantage in the clinical setting which can lead to poor diagnosis, inappropriate
treatments and wasted time. A lack of a complete and updated medical history has serious
implications for early diagnosis (Hastrup 1985, Centers for Disease Control and
Prevention 2004) and it can affect the life-style choices these offspring make. Access to
such information is vital to the well being of the person affected right from birth and as
such must be available from birth.
The physical and psychological welfare of the donor offspring is further highlighted by
the study of Marquardt et al (2010). This study showed that donor offspring suffer from
greater levels of depression, delinquency and substance abuse. They also feel more
isolated from and confused about their families when compared to children raised by both
biological parents. These issues are serious areas of concern when addressing the welfare
of the child principle. Additionally it shows the importance of genetic connections for the
wellbeing of an individual. It is these genetic relationships that go to our deepest roots of
who we are and to whom we bond (Somerville 2007), it is our basic humanity.

The argument of many proponents of secrecy and the right to privacy is untenable on
ethical and legal grounds. If we are to balance opposing rights, at all times we must
provide protection to the party that is most vulnerable, which in donor conception is
clearly the child. The child’s rights must take precedence and override those of the adult’s
as a principle of welfare. Concerns about privacy and other agendas of adults are
outweighed by possible negative consequences of withholding such information and it is
a clear violation of the offspring’s autonomy (McGee et al 2001).
Secrecy is not only constructed through the clinical practice of donor conception but
more fundamentally occurs within the home. Several studies (Golombok et al, 1996, 2002,
Broderick and Walker 2001, Brewaeys 1997, Rumball 1999 and Lycett 2005) have
shown that the majority of parents hide the child’s conception from them, preferring to
keep the secret. While the current consensus is that the child should be informed and the
parents are advised of this it is clear that they are not following through even when the
family is initially in favour of telling the truth (Blyth and Ryll 2005). This leaves us with
a situation in which the majority of offspring will not be aware that they are donor
conceived and therefore are unable to accurately construct their place in the world during
identity formation but they also cannot take appropriate steps to prevent a
consanguineous event from occurring which is prohibited under Commonwealth
legislation (Australian Marriage Act, 1961),.
The ability for recipient parents to conceal the truth is made easier for them due to the
fact that they are allowed through the institutionalisation of donor conception practices to
create fraudulent birth certificates. Birth certificates are factual documents that record a
person’s pedigree, their genealogy, nothing more, nothing less. They are not certificates
of ownership, a deed or title entitling the parent to special privileges. No-one owns a
child, they are not pets to be bought and sold. Legal parentage can and is describe
through other legislation such as the Status of Children Act and it should be further
enshrined in such legislation such that recipient parents do receive full protection under
the law to enable them to parent with the same authority as those that conceive children
under normal conditions. Under no circumstances should a factual document be altered in
an attempt to assist the recipient parents in their parenting duties or to make them feel
better about their relationship to a child. Replacing biological parents with non-biological
parents on a birth certificate and allowing it to occur enshrines deception into the law
(Rowland 1985). While several models can be put forward that can cater for all parties
(multiple certificates, annotated certificates, multiple listings on a certificate not restricted
to just father and mother), the purpose of which is not to go through those here, it should
be a fundamental principle that birth certificates remain truthful and factual, thereby
preventing deception and also aiding in preventing consanguineous relationships as a
donor conceived offspring will be able to determine their biological relationship to
another person.

The right to know who your biological parents are, is a prima facie right, a right that is
denied of those who are donor conceived (Gollancz 2001). A group of other
disenfranchisees, adopted people, also suffered from forced kinship separation but have
since had this prima facie right recognized and they are allowed to know who their
biological parents are (Pannor and Baran 1984, MacIntyre and Donavan 1990). These
rights and access to information has been made retrospectively in countries such as
England, Scotland, Australia, some states of the United States and some provinces of
Canada (Carp, 2007). There are several similarities between adoption and donor
conception and the effects it can have on the child and as such the practices of donor
conception should implement the same policies that entitles the adopted child to
knowledge of their biological parents (Triseliotis 1993, Evan B Donaldson Adoption
Institute 2009). By not providing donor conceived people with the same rights as
adoptees and in fact every other member of our society we are in effect creating a group
of second class citizens. Unlike adoption which is typically a last resort, donor conception
is a systematic and institutionalised means of severing genetic ties (Rose 2009). This
intentionality can also be a factor that offspring feel is hurtful, creating a sense of
abandonment by their donor, and a sense of inconsideration by their parents, clinics and
government.
The bizarre twist is that we clearly recognise the tragedy when a conventionally
conceived child has somehow had their biological father or mother separated from them
through unfortunate circumstances. Paradoxically however, we are unable to recognize
the same tragedy when a child has been “half-donated”. Yet at the same time it is the
systematic institutionalisation of planned and deliberate kinship separation that perhaps
makes the fragmentation occurring within donor conception even more of a tragedy.
Currently legislation in Victoria as applied to donor conception is dependent on when a
child was conceived, creating a patchwork of practices and rights afforded to each
member of the donor conception triad (parents, donors and offspring). The rights of
offspring differs markedly across these time spans such that children conceived after
1995 in Victoria have access to identifying information on their donor while their
predecessors do not enjoy the same right. This thereby creates inequality and an unethical
treatment towards offspring on a matter that was clearly identified as being important in
the adoption community nearly 20 years previously.
The denial to a child of knowledge of their mode of conception in addition to the
knowledge of the donor progenitor and associated kinship is harmful psychologically and
physically. This knowledge is a right enshrined in international conventions and federal
legislation. Currently access to this right is either non-existent or poorly administered
through institutionalisation and current family constructs. Donor conceived offspring are
being discriminated against due to their mode of conception and in some instances due to
their age. Australia and Victoria has created a generation of second class citizens with
inferior rights to the rest of society. Donor conception practices, legislation and
regulation must be changed to cater for the welfare of past and future offspring giving
them equal rights to every other Australian such that they are not only acknowledged
through law that they are entitled to identifying information on their biological family but
that this entitlement is put into practice and is enacted retrospectively.

Terms of Reference
Referred by the Legislative Council on 23 June 2010.
To inquire into, consider, and provide an interim report by September 2010 and a
final report by 2011 on -1. the legal, practical and other issues that would arise if all donor-conceived
people were given access to identifying information about their donors and their
donor-conceived siblings, regardless of the date that the donation was made;
Over-riding any legal or practical concerns, the heart of the matter is that it is an ethical
issue. Firstly that donor offspring have a right to knowledge about their donors and
biological family including half-siblings. As stated previously this knowledge is
enshrined in international and national responsibilities as well as being encapsulated in
the NH&MRC guidelines (2004). By not affording donor offspring this right in a
practical and accessible manner we create inequality and discrimination which is also
ethically unacceptable. Precedent has been set with the adopted community being
afforded this right retrospectively even when the relinquishing parents still wished for
anonymity. Privacy concerns are also overridden in our court systems all the time when it
is deemed that the welfare of the child may be adversely affected as a result of
maintaining privacy. Such agreements made about privacy in regard to the donor, a clinic
and recipient parents involve another person (the conceived) who was not a party to the
decision. It is inappropriate to make such a decision on behalf of this other person when it
potentially can be damaging to their welfare.
One of the single biggest arguments against release of such information is that the donor
may then be liable financially to the child. While this is easily remedied under legislation,
this concern is not borne out through fact but rather is a phallacy. It has not been recorded
that this is a matter that offspring seek when looking for their donors, instead they are
only looking for familial links, their kinship, genealogy, a heritage, their identity and a
health history.
In conclusion of these factors, any stance in regard to maintaining privacy is on shaky
ground and does not stand up to scrutiny. Legislation allowing ALL offspring access to
identifying information on their donors and half-siblings must be implemented and done
so retrospectively.

2. the relevance of a donor's consent or otherwise to the release of identifying
information and the National Health and Medical Research Council's ethical
guidelines on the use of assisted reproductive technology in clinical practice and
research;
Please see argument 1 above. Additionally while in theory it would be nice if every donor
gave their consent to the release of information, it does create stratification whereby we
create the “haves” and the “have nots”. By seeking consent which is then rejected can
cause even greater trauma for the offspring. Potentially an offspring may view this as a
second rejection, the first being the act of donation and the second when the request for
information was denied. Psychologically this can be very damaging. In the interests of the
child as being paramount I do not believe that consent should be sought but rather that the
information was provided irrespective of any wishes of the donor and as precedented by
the adoption model.
3. any practical difficulties in releasing information about donors who provided
their gametes before 1 July 1988, because in many cases records are not available
either because the procedure was carried out privately or records were not stored
centrally;
In instances whereby records are unavailable for whatever reason, sufficient advertising
must be conducted to encourage previous donors to come forward to provide their
information in the best interest of the child. This advertising must also be structured such
that recipient parents are also strongly encouraged to tell their children that they are
donor conceived so that their family unit is not based on lies and deception which is
never a good foundation to build a family on.
A DNA database should also be implemented to assist in matching those people who do
no not have appropriate records. The CODIS markers can be used for matching the donor
to offspring as well as offspring to half-siblings.
5. the impact that any such changes may have on the donor, the donor-conceived
person and future donor programs;
Evidence suggests that the release of information and even meeting of biological family
(donors and half-siblings) is a positive event for all parties involved (Scheib and Ruby
2008, Freeman et al 2009, Jadva et al 2010). There is evidence to also suggest that all
parties involved in donor conception transition to a position of more openness over time
(Crawshaw et al 2007, Daniels et al 2005, Daniels et al 2009. This coupled with the fact
that this knowledge acquisition by offspring may help ameliorate some of the trauma
associated with being donor conceived, makes changes allowing retrospective access to
information to be seen as a positive step forward. This is mirrored in the adoption
community whereby people were initially hesitant about retrospective access but now it is
widely acknowledged as being beneficial.

6. the impacts of the transfer of the donor registers currently held by the
Infertility Treatment Authority to the registrar of births, deaths and marriages; and
The registers should be maintained by an authority that has experience in this field rather
than an authority with no practical knowledge about the intricacies of donor conception
or the running of such a register.
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