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Functions of the Law Reform Committee
The functions of the Law Reform Committee are set out in section 12 of the
Parliamentary Committees Act 2003 (Vic). That section states:
(1)

The functions of the Law Reform Committee are, if so required or permitted
under this Act, to inquire into, consider and report to the Parliament on any
proposal, matter or thing concerned with —
(a)

legal, constitutional or parliamentary reform

(b)

the administration of justice

(c)

law reform.

Terms of reference
The following reference was made by the Legislative Assembly on 1 March 2007:
To the Law Reform Committee — for inquiry, consideration and report no later than
30 June 2008 on:
(a)

the reach and use of alternative dispute resolution (ADR) mechanisms,
including Government established ADR schemes and restorative justice
schemes, so as to improve access to justice and outcomes in civil and criminal
court jurisdictions and to reduce the need, where possible, for contact with the
court system, particularly in marginalised communities

(b)

whether a form of Government regulation of alternative dispute resolution
providers is appropriate or feasible so as to ensure greater consistency and
accountability for Victorians wishing to access alternative dispute resolution.

The reporting date was extended to 31 March 2009 by resolution of the Legislative
Assembly on 26 June 2008.
The reporting date was further extended to 31 May 2009 by resolution of the
Legislative Assembly on 31 March 2009.
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services provided by the DSCV. Strategies to increase awareness of the DSCV
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set out a mechanism for a graded response to non-compliance with
outcome plans
require service providers to report to DHS and the Children’s Court on
the completion or non-completion of an outcome plan.

List of recommendations

Recommendation 62: Support for offenders to complete YJGC Program
conference outcome plans.............................................. 295

The Department of Human Services should amend the Youth Justice Group
Conferencing program guidelines to provide that service providers should provide
support to young people where necessary to ensure that the young person completes
their outcome plan. This may include reconvening a conference and amending the
plan if any aspect of the plan is unworkable.
Recommendation

63:

Educating lawyers about dispute resolution
conferences .................................................................. 297

The Victorian Government should work with professional bodies to provide regular
training and information for lawyers about dispute resolution conferences in the
Family Division of the Children’s Court of Victoria. This should include information
about the purpose of the conferences and the role of the lawyer in the conference,
with a particular emphasis on the need to adopt a cooperative, non-adversarial
approach.
Recommendation 64: Identification of core skills and attributes of
restorative justice practitioners................................... 307

The Victorian Government, in consultation with practitioners and the Victorian
Association for Restorative Justice, should develop a list of core skills and attributes
required by restorative justice practitioners.
Recommendation 65: Training for restorative justice practitioners .................. 309

The Victorian Government should provide a comprehensive training program for all
restorative justice practitioners employed by contracted service providers. This
training program should include initial training for all new practitioners, a period of
mentoring and regular ongoing training.
Recommendation 66: Restorative justice practitioner accreditation................. 311

The Victorian Government should implement an accreditation system for restorative
justice practitioners working for contracted service providers. This should include
initial and periodic assessment of practitioners’ practical skills and be linked to an
ongoing training program.
Recommendation 67: Restorative justice practice standards............................ 313

The Victorian Government should implement practice standards which clearly
articulate the key practice requirements for contracted restorative justice service
providers and their staff, and require service providers and their staff to comply with
these standards as a condition of their contract.

xxix

Inquiry into alternative dispute resolution and restorative justice

Recommendation 68: Complaints about restorative justice services................314

The Victorian Government should ensure that all restorative justice programs
implemented in Victoria have a clearly articulated complaints policy and complaintshandling system.
Recommendation 69: Restorative justice for adult offenders.............................321

Subject to the findings of the evaluation of the YARJGC Program, the Victorian
Government should implement a staged rollout of a group conferencing program
based on the YARJGC Program model for all suitable adult offenders, initially at two
Magistrates’ Court locations. This program should have a legislative basis.
Recommendation 70: YJGC Program serious offences pilot..............................327

The Victorian Government should implement a pilot for more serious offences
within the YJGC Program. The pilot should include serious crimes of violence, but
exclude family violence and sexual offences. The Victorian Government should
develop clear eligibility guidelines for participation in the pilot and provide
comprehensive specialist training for conference convenors. The pilot should be
conducted for a sufficient period of time to allow it to be comprehensively evaluated.
Recommendation 71: Adult restorative justice serious offences pilot ..............327

The Victorian Government should conduct a pilot for more serious offences as part
of the adult restorative justice program recommended in recommendation 69. The
pilot should include serious crimes of violence, but exclude family violence and
sexual offences. The Victorian Government should develop clear eligibility
guidelines for participation in the pilot and provide comprehensive specialist training
for conference convenors. The pilot should be conducted for a sufficient period of
time to allow it to be comprehensively evaluated.
Recommendation 72: Restorative justice responses to sexual offences..........333

The Victorian Government should undertake further research into whether, and if so,
how, restorative justice processes might be effectively and appropriately applied to
sexual offences in Victoria.
Recommendation 73: Restorative justice responses to family violence...........333

The Victorian Government should undertake further research into whether, and if so,
how, restorative justice processes might be effectively and appropriately applied to
family violence offences in Victoria, including in relation to family violence in the
Indigenous community.

xxx

List of recommendations

Recommendation 74: Post-sentence restorative justice..................................... 343

Subject to the findings of the evaluation of the YARJGC Program, the Victorian
Government should implement a trial group conferencing program for adult and
young offenders at the post-sentence stage, based on the YARJGC model. The trial
should be conducted for a sufficient period of time to allow it to be comprehensively
evaluated.
Recommendation 75: Effect of participation in restorative justice on
offender’s sentence management ................................ 345

The Victorian Government should specify in the program guidelines for the postsentence restorative justice program in recommendation 74 that participation in the
program may be taken into account in the offender’s sentence management.
Recommendation 76: Restorative justice in problem-solving courts ............... 349

The Victorian Government should consider whether there are suitable ways to allow
for victims and for the offender’s community of care to be more fully involved in
proceedings in the Koori and Drug Courts.
Recommendation 77: Increasing community awareness and understanding
of restorative justice ............................................... 352

The Victorian Government should develop and implement a campaign to increase
community awareness of restorative justice, including its underlying philosophy, the
process and its outcomes. This should include using real examples and stories to
promote restorative justice at a community level and widespread reporting of data
and information about the outcomes of restorative justice programs.
Recommendation 78: Increasing information sharing and collaboration......... 355

The Victorian Government should propose to the Standing Committee of AttorneysGeneral the establishment of a national network to share information about
restorative justice in Australia.

xxxi

Inquiry into alternative dispute resolution and restorative justice

xxxii

Glossary

accreditation

a process of formal and public recognition and
verification that an individual or organisation or
program meets, and continues to meet, defined
criteria *

ADR

in this report, ADR is used to refer to alternative
dispute resolution (see definition below). It is
sometimes used to refer to ‘assisted’ or ‘appropriate’
dispute resolution

ADR practitioner

an impartial person who assists parties in dispute to
resolve the dispute. A practitioner may work
privately, as a statutory officer or through engagement
by an ADR service provider

ADR service provider

an impartial organisation that assists parties in dispute
to resolve the dispute

advisory dispute
resolution processes

processes in which the ADR practitioner considers
and appraises the dispute and provides advice about
the facts of the dispute, the law and, in some cases,
possible or desirable outcomes and how they may be
achieved. Advisory processes include mini-trial and
early neutral evaluation

alternative dispute
resolution

an umbrella term for processes, other than judicial
determination, in which an impartial person assists the
parties in dispute to resolve the dispute

ANZOA

the Australian and New Zealand Ombudsman
Association, a professional association for
ombudsmen in Australia and New Zealand

arbitration

a process in which the parties to a dispute present
arguments and evidence to an ADR practitioner (the
arbitrator) who makes a determination

CALD

culturally and linguistically diverse

CAV

Consumer Affairs Victoria, Victoria’s key consumer
protection agency. CAV is a business unit of the
Department of Justice

*

Most of the definitions relating to ADR are drawn from National Alternative Dispute Resolution Advisory
Council, Dispute resolution terms: The use of terms in (alternative) dispute resolution (2003).
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the charter

the Charter of Human Rights and Responsibilities Act
2006 (Vic)

CJDP

the Criminal Justice Diversion Program. A program
operating in all Victorian Magistrates’ Courts which
gives mainly first time offenders an opportunity to
avoid a criminal record by undertaking conditions that
benefit the offender, the victim and the community

collaborative law or
practice

a non-litigious method of dispute resolution used
mainly in family law disputes, but increasingly being
used for a range of other disputes such as those
relating to wills, probate, and property. The parties
and their lawyers attempt to resolve issues through a
series of conferences, underpinned by a binding
agreement to focus on negotiation and settlement
rather than litigation

co-mediation

a mediation conducted with the assistance of two
ADR practitioners (the mediators)

conciliation

a process in which the parties to a dispute, with the
assistance of an ADR practitioner (the conciliator),
identify the issues in dispute, develop options,
consider alternatives and endeavour to reach an
agreement. The conciliator will provide advice on the
matters in dispute and/or options for resolution but
will not make a determination

conference or
conferencing

a general term that refers to meetings conducted by a
chair or convenor in which participants or their
advocates discuss issues in dispute.
In the criminal justice system, it may be used to refer
to a meeting between the offender, victim and
community members to discuss the offence and to
determine an appropriate response (see group
conference).
In the civil justice system, it may be used to refer to
processes in courts, tribunals and government
agencies that are similar to conciliation

convenor

a person who organises and facilitates a restorative
justice group conference

DHS

the Department of Human Services
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DHS guidelines

Youth Justice Group Conferencing program
guidelines. Guidelines developed by DHS to provide
guidance for service providers delivering the YJGC
Program

determinative dispute
resolution processes

processes in which the ADR practitioner or judicial
officer evaluates the dispute, which may include the
hearing of formal evidence from the parties, and
makes a determination. Determinative processes
include arbitration and judicial determination

disadvantaged individuals
and groups

a term used in this report to refer to individuals or
parts of the community who are disadvantaged by a
range of circumstances, or a combination of
circumstances. The nature and impact of disadvantage
varies according to context and may include age,
gender, geographic location, cultural and linguistic
background, education level, mental or physical
disability and socio-economic status

dispute resolution

refers to all processes that are used to resolve
disputes, whether within or outside of court
proceedings. Dispute resolution processes may be
facilitative, advisory or determinative (see
descriptions elsewhere in this glossary)

DSCV

the Dispute Settlement Centre of Victoria. The DSCV
is part of the Department of Justice and provides
advisory and mediation services to help people
resolve disputes, as well as community education

EDR schemes

external dispute resolution schemes. A term used to
refer to industry ombudsman schemes (see below)

facilitative dispute
resolution processes

processes in which the ADR practitioner assists the
parties to a dispute to identify the disputed issues,
develop options, consider alternatives and endeavour
to reach an agreement about issues or the whole
dispute. Examples of facilitative processes are
mediation and facilitated negotiation

family dispute resolution
practitioner

a person accredited to provide family dispute
resolution services under the Family Law (Family
Dispute Resolution Practitioner) Regulations 2008
(Cth)
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FOS

the Financial Ombudsman Service, a national industry
ombudsman scheme dealing with complaints about
financial products and services. FOS was formed by
the merger of the Banking & Financial Services
Ombudsman (BFSO), Financial Industry Complaints
Service (FICS) and Insurance Ombudsman Service
(IOS) on 1 July 2008

group conference

a restorative justice process which involves a meeting
of the offender, victim and community members to
discuss the offence and to determine an appropriate
response. Group conferences are sometimes also
known as diversionary, victim-offender or family
group conferences

IAMA

the Institute of Arbitrators and Mediators Australia, a
not-for-profit organisation that promotes arbitration
and other alternative approaches to resolving disputes

industry ombudsman
schemes

industry-specific dispute resolution schemes that deal
with complaints and disputes between consumers and
a particular industry. Schemes are usually funded by
the industry but are governed by industry and
consumer representatives. If the industry member and
consumer do not reach agreement, most schemes have
the power to make a determination. The determination
is binding on the industry member but not the
consumer. Also called EDR schemes

judicial determination

determination of a dispute by a court or tribunal
following a hearing

Koori Court

a specialist court operating in Victoria which
promotes greater involvement by the Koori
community in the court process

LEADR

LEADR – Association of Dispute Resolvers, an
Australasian, not-for-profit organisation that promotes
alternative dispute resolution

mediation

a process in which the parties in dispute, with the
assistance of an ADR practitioner (the mediator),
identify the disputed issues, develop options, consider
alternatives and endeavour to reach an agreement.
The mediator has no advisory or determinative role in
regard to the content of the dispute or the outcome,
but may advise on or determine the process of
mediation whereby resolution is attempted

xxxvi

Glossary

NADRAC

the National Alternative Dispute Resolution Advisory
Council. NADRAC is a body established by the
Australian Government to provide advice about ADR

NJC

the Neighbourhood Justice Centre. The NJC is a pilot
program located in the City of Yarra in Melbourne
which incorporates a court, onsite support services for
witnesses, victims, defendants and local residents, and
community facilities. The NJC aims to increase
community involvement in the justice system,
increase access to justice and address underlying
causes of offending

NMAS

the National Mediator Accreditation System, an
industry-based voluntary accreditation scheme for
mediators in Australia

online dispute resolution

an ADR process in which a substantial part, or all, of
the communication takes place electronically,
especially via the internet. Also called ODR, eADR,
cyber-ADR

problem-solving courts

in this report, this term refers to courts which have the
specific aim of resolving underlying causes of
criminal or other behaviour. Examples in Victoria are
the Drug Court, the Koori Court and the Family
Violence Court

regulation

any law or ‘rule’ which influences the way people
behave. Regulation is not limited to government
legislation and need not be mandatory

restorative practices

approaches that focus on reparation and restoration in
response to wrongdoing. These practices can be used
throughout society, for example in schools and
workplaces

restorative justice

a process whereby parties with a stake in a specific
offence collectively resolve how to deal with the
aftermath of the offence and its implications for the
future

restorative justice
practitioner

a convenor or other person who provides restorative
justice services

RMAB

Recognised Mediation Accreditation Body. RMABs
are organisations that accredit mediators in
accordance with the NMAS requirements
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SCAG

the Standing Committee of Attorneys-General. SCAG
comprises
the
Attorneys-General
of
the
Commonwealth, states and territories, and New
Zealand, and is a forum for discussing matters of
mutual interest about justice policy, justice services
and programs

standards

rules, principles, criteria or models by which quality,
effectiveness and compliance can be measured or
evaluated. Standards can be expressed in codes of
practice, benchmarks, guidelines, models, exemplars,
service charters, credentials, competencies and
capabilities, as well as criteria for approval,
certification, selection, endorsement or accreditation

therapeutic jurisprudence

a legal movement that draws on behavioural sciences
to examine the impact of the law and legal processes
on the emotional life and psychological well-being of
the people involved. Therapeutic jurisprudence sees
law as a social force which can produce therapeutic or
anti-therapeutic outcomes, and aims to optimise the
therapeutic effects

unassisted negotiation

a process whereby the parties in dispute, or their legal
representatives, attempt to resolve the dispute without
the assistance of a third party

VADR

the Victorian Association for Dispute Resolution, a
not-for-profit organisation which promotes ADR

VALS

the Victorian Aboriginal Legal Service, a community
co-operative organisation providing legal aid and
assistance to Aboriginal and Torres Strait Islander
people

VARJ

the Victorian Association for Restorative Justice, a
professional association for individuals and
organisations utilising restorative justice and
restorative practices

VCAT

the Victorian Civil and Administrative Tribunal

VLRC

the Victorian Law Reform Commission, a central
agency established under the Victorian Law Reform
Commission Act 2000 (Vic) for developing law
reform in Victoria
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YARJGC

the Young Adult Restorative Justice Group
Conferencing Program. The YARJGC is a pilot
restorative justice program for offenders aged
between 18 and 25 years operating at the
Neighbourhood Justice Centre (see section 8.3 of this
report)

YJGCP

the Youth Justice Group Conferencing Program. The
YJGCP is a restorative justice program for offenders
aged between 10 and 18 years operating in the
Children’s Court of Victoria (see section 8.2 of this
report)
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Chair’s foreword
Alternative dispute resolution (ADR) and restorative justice have emerged in recent
decades as two ways to try to deal with civil disputes and criminal offending outside
of the courtroom. They are dynamic and innovative fields powered by the combined
efforts of community organisations, universities, industries, courts and tribunals, and
governments at federal and state levels.
This final report for the Law Reform Committee’s Inquiry into alternative dispute
resolution and restorative justice documents a proliferation in the availability of ADR
programs that are now available through courts and tribunals, government agencies,
industry schemes and through private providers. Even though this growing field is
becoming increasingly difficult to map, this report nonetheless provides a
comprehensive survey of the types of ADR services operating in Victoria.
Citizens who come in contact with the justice system are entitled to be treated
decently and fairly. This means that justice should not cost unreasonable amounts of
money and time, and should provide additional support for citizens who are ‘doing it
tough’.
This report urges the Government and the justice system to build a more
comprehensive evidence base about both ADR and restorative justice. The fact is that
we need to know more about what works in the area of ADR and restorative justice
and what doesn’t, and why. The Committee recommends that the Government
establish advisory structures that will foster improvements in ADR performance
delivery and increase access to those who can benefit from its processes. The
Committee also found that there is a need for the Government to work with relevant
stakeholders to find appropriate ways to better regulate ADR delivery and to see how
Victorians can be supported to better resolve disputes themselves.
While there was much that the members of the Committee agreed upon, there were
issues upon which members’ views diverged. These issues are mostly to be found in
chapter 12 and relate to whether and how restorative justice approaches in Victoria
should be expanded.
There was agreement that caution should be exercised in making restorative justice
programs available to adult offenders and for using restorative justice for more
serious offences. The majority of Committee members felt that it was consistent with
a cautious approach to recommend that the Government consider extending
restorative justice programs to appropriate adult offenders and that the Government
conduct pilot programs to examine how this should be done. The majority of
Committee members also agreed that the Government should permit some more
serious offences (with the exception of family violence and sexual offences) to be
included in restorative justice programs.
These are matters that all Committee members weighed with great care and the
divergence of views should be respected and taken into serious consideration by
readers of this report. While there was a parting of ways on some issues, I think it is
fair to say that members agree that the processes the Committee followed in
conducting the Inquiry and preparing the recommendations have integrity.
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On behalf of the members of the Law Reform Committee, I thank the many people
and organisations – judges, lawyers, service providers, academics, community
organisations and others – who took the time to contribute their views and expertise
to this Inquiry. In particular, the Committee would like to thank everyone who
attended the Committee’s Culturally and Linguistically Diverse Communities Forum
and Indigenous Australian Communities Forum, which were respectively cosponsored by the Ethnic Communities’ Council of Victoria and the Victorian
Aboriginal Legal Service. I offer special thanks to those individuals who shared their
personal experiences with the Committee and who permitted those experiences to be
treated as evidence. The Committee is also very appreciative of those individuals and
organisations that allowed Committee representatives to witness ADR and restorative
justice processes first hand. Many of these stories appear as case studies in this
report.
I acknowledge with special regard the hard work of my fellow Committee members
Robert Clark, Colin Brooks, Luke Donnellan, Martin Foley, Jan Kronberg and
Edward O’Donohue, as well as the members of our Secretariat, Kerryn Riseley,
Deanna Foong, Susan Brent and Helen Ross-Soden. I would also like to
acknowledge the role of Kate Buchanan who laid the ground work for much of this
Inquiry before her departure in August 2008. I acknowledge their unswerving rigour
in the examination of the voluminous, detailed and often overlapping or
contradictory evidence that was presented. I especially thank the Deputy Chair,
Robert Clark, for his invaluable grasp of the overarching issues and for his relentless
attention to accuracy in the detail in the drafting of this report.
Kerryn Riseley deserves special mention for her leadership in both the research and
project management of what has been a long and formidably complex inquiry. Ms
Riseley and her team have rendered the labyrinth that is ADR and restorative justice
in Victoria into a document that is both comprehensive and accessible without
compromising the multifaceted character of ADR and restorative justice. This work
has enabled the Committee to make recommendations on the way forward.
Johan Scheffer MLC
Chair
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Executive summary
This report maps out future directions for alternative dispute resolution (ADR) and
restorative justice in Victoria.
‘ADR’ is a term used to describe processes through which people resolve disputes
with the help of a third person, rather than asking a court or tribunal to decide the
case for them. Some of the better known types of ADR include arbitration, mediation
and conciliation. ADR has the potential to resolve disputes more quickly and
cheaply, and with less emotional cost, than traditional courtroom litigation. At the
same time, it offers a way to relieve pressure on the courts and costs to taxpayers.
‘Restorative justice’ refers to programs in the criminal justice system under which
people involved in an offence collectively resolve how to deal with its aftermath and
implications for the future. Restorative justice focuses on repairing the harm caused
by the offence, on encouraging offenders to take responsibility for their actions and
on increasing victim and community involvement in the criminal justice system.
Together, ADR and restorative justice form part of a much wider movement that is
exploring new and alternative ways to deal with civil disputes and criminal
offending. They are part of an evolving field involving community organisations,
industries, federal and state governments and courts and tribunals themselves.
The terms of reference for this Inquiry asked the Committee to look at the reach and
use of ADR and restorative justice in Victoria. The Committee was asked to consider
the capacity to improve access to justice and improve outcomes in civil and criminal
cases. The Committee was asked whether ADR and restorative justice could reduce
the need for contact with the courts, particularly for disadvantaged people and
groups. The terms of reference also asked the Committee to consider whether a form
of government regulation of ADR providers is appropriate or feasible.
In the course of the Inquiry the Committee spoke to judges, lawyers, service
providers and people representing victims and disadvantaged people in the
community. It found there are quite different issues and challenges facing ADR on
one hand, and restorative justice on the other, and has dealt with them separately in
this report.

ADR in the civil justice system
ADR is one of the success stories of Victoria’s justice system. Since the 1970s it has
expanded into a large, highly diverse and innovative field. However, this success is
now starting to create some new challenges. Members of the community need to be
able to find and access the help they need from the many services available. They
need services that are of consistently high quality and which produce results that are
just and fair. There needs to be clearer understanding about when ADR can deliver
justice that is accessible, efficient and fair, and when independent courts and
tribunals have a role to play. This report aims to address these challenges.
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ADR: History and background (Chapter 2)
ADR is now a significant part of the civil justice system in Victoria. There are so
many types of ADR processes available, and so many service providers offering
ADR, that it is becoming increasingly difficult to map the ADR field.
Types of ADR on offer in Victoria range from the more traditional arbitration and
mediation to more innovative forms such as online ADR, in which parties try to
resolve their disputes by using technology such as the internet.
There are a diverse range of service providers in Victoria including:
•
•

•
•

courts and tribunals. Some, like the Victorian Civil and Administrative
Tribunal, provide ADR in-house, while others refer disputes out to private
ADR providers in a bid to end litigation before it goes to trial
public ADR providers. Some of these are government agencies such as
Consumer Affairs Victoria, which conciliates consumer disputes. Others
are independent offices, such as the Ombudsman, who investigates
complaints about state and local government authorities
industry ADR schemes, which often take the form of industry ombudsman
or complaints schemes. Industries which have schemes in Victoria include
energy and water, telecommunications and banking and financial services
private ADR providers from the legal and other professions.

Improving outcomes through ADR (Chapter 3)
Stakeholders in this Inquiry were confident that ADR can produce better outcomes
than traditional litigation. They told the Committee that ADR is often faster, cheaper,
more flexible and produces greater satisfaction than litigation. They pointed out long
term benefits of ADR, such as teaching people to resolve disputes themselves. They
also told the Committee that ADR can save public resources by alleviating pressure
on the courts and can reduce the social and economic costs of conflict in the
community.
However, the Committee also found that formal research and data about these issues
is often conflicting or lacking. Part of the challenge is the sheer size and diversity of
the ADR field. Different ADR processes and ADR providers have different
objectives and performance measures, and can produce quite different outcomes.
The Committee believes it is time to start building a more sophisticated evidencebase about ADR. We need to know what works, why and when, so that different
types of ADR are used appropriately and produce fair and lasting results.
The Committee believes that the Victorian Government can play a leadership role in
this diverse field. The Committee has recommended that the government work with
ADR providers and the national advisory body to develop consistent performance
measures and reporting standards, and to collect and publish data. The Committee
has also recommended research into key issues such as the factors that influence
ADR’s success.
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Increasing access to justice through ADR (Chapter 4)
Stakeholders told the Committee that ADR also has the potential to improve access
to justice for Victorians by providing a wide range of services which may be cheaper
and simpler to use than courts and tribunals.
However, the Committee also heard that there are some barriers to realising this
potential. The sheer number of services can be confusing for members of the
community, who may become ‘lost’ in the system. Physical distance from service
providers, language and poor community awareness about ADR make it hard for
people to access services in practice. There is also a concern that ADR may become
a ‘second class’ justice system for parts of the community that struggle to access the
courts.
The Committee has recommended a series of strategies to address these concerns.
These include:
•

•
•

•

encouraging better coordination amongst ADR providers, including
through an ADR framework for community and court-related ADR in
Victoria, a new ADR Committee and better systems for referring people
between ADR providers
making the system easier to navigate for members of the community,
including disseminating information on key ADR providers in the
community and revamping the government’s disputeinfo website
reducing existing barriers to access for parts of the community, including
establishing dispute settlement centres throughout the state, extending the
capacity to deliver the Koori mediator program, introducing more
assistance for people from non-English speaking backgrounds and
developing culturally appropriate services
introducing protections for people using ADR, such as by training ADR
providers to identify and address power imbalances between parties.

Regulating ADR (Chapter 5)
ADR in Victoria is currently regulated by a combination of federal and state
government legislation and industry guidelines and standards. Regulation varies
according to the type of ADR process and the type of ADR service provider.
Stakeholders in this Inquiry expressed divergent views about whether additional
regulation is required and the form it should take, should it be introduced. The
Committee considered various options, including the new voluntary accreditation
scheme for mediators, the National Mediator Accreditation Scheme (NMAS). The
Committee has recommended that the government make NMAS accreditation
mandatory for all mediators working for public ADR providers, and encourage other
ADR providers to accredit their staff as well. The Committee has also recommended
that the government work nationally to consider whether NMAS-style accreditation
models should be introduced for providers offering other types of ADR such as
arbitration and conciliation.
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The Committee considered some specific regulatory issues and has recommended:
•
•
•

more training for ADR providers
a national review of legislative provisions dealing with protection of ADR
providers from legal liability, confidentiality of ADR and the admissibility
of ADR discussions as evidence in subsequent court proceedings
implementation of complaints-handling systems by ADR providers.

Resolving more disputes through ADR (Chapter 6)
Although ADR has become a significant presence in the justice system, there is still
scope to expand its use for the benefit of the community.
The Committee has recommended a number of different strategies to increase the use
of ADR in appropriate cases, including:
•

•
•
•

empowering Victorians to resolve disputes themselves – the Committee
heard that most disputes that go to ADR or the courts are capable of being
resolved by people themselves but that they often lack the necessary skills.
The Committee has recommended work to raise skill levels in the
community
increasing the supply of ADR services, particularly by exploring the scope
for additional industry ombudsman schemes for licensed industries and by
undertaking research into the potential use of online ADR
ensuring that the Victorian Government leads by example, by using ADR
to resolve disputes wherever appropriate
encouraging people in the justice system to use ADR more often. For
example, although the courts and tribunals already refer cases to ADR, the
Committee believes they should be able to refer people to a wider range of
ADR processes and that there should be more training and guidelines for
judicial officers about how and when to make appropriate referrals.

Restorative justice in the criminal justice system
Restorative justice is less established in Victoria’s justice system than ADR. The
evidence about the benefits of restorative justice is promising, but it raises complex
legal and social issues about the aims of the criminal justice system, the rights of
offenders, the rights and needs of victims and how to address causes of offending.
The Committee believes restorative justice is an appropriate and useful tool in many
cases, but that a careful and staged approach to its future is warranted.

Restorative justice in Victoria (Chapters 7 and 8)
Restorative justice programs have operated in Victoria’s juvenile justice system since
the 1990s but they remain on the margins of the criminal justice system. There are
only two programs operating in the criminal justice system at present:
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•

•

the Youth Justice Group Conferencing (YJGC) Program in the Children’s
Court. Under this Program, the Court can refer young people aged 10-18
years who have been convicted of certain criminal offences to a ‘group
conference’ prior to sentencing. Conferences are run by community
organisations and are attended by the young person, his or her lawyer and
the police. The victim of the offence and members of the young person’s
family can also attend if they wish. They negotiate an outcome plan
designed to help the young person take responsibility and make reparation
for the offence and to reduce his or her chances of re-offending. The Court
takes the conference into account when sentencing the young person
the Young Adult Restorative Justice Group Conferencing (YARJGC)
Program at the Neighbourhood Justice Centre in Collingwood. This is a
new pilot program for young adult offenders aged 18-25 years. Young
adults whose charges are heard at the Centre can be referred to group
conferences before plea, before sentencing or after sentencing.

Restorative justice principles and practices have been applied in settings outside the
criminal justice system in Victoria, such as in schools and child protection
proceedings. However, this report focuses primarily on the criminal justice system.

Improving outcomes through restorative justice (Chapter 9)
Existing research into restorative justice programs indicates they offer benefits for
offenders, victims and the broader community, although these benefits are often
intangible and hard to measure.
In the case of offenders, research suggests that, in some cases, restorative justice
programs can divert offenders away from the criminal justice system, reduce rates of
re-offending, produce better outcomes by addressing underlying causes of offending
and encourage offenders to take responsibility for their actions. In the case of
victims, restorative justice can be empowering, increase satisfaction with, and
confidence in, the justice system, and lead to them receiving an apology and
reparation. For the community, programs can restore community relationships and
rebuild confidence in the legal system.
However, as with ADR in the civil justice system, the Committee was concerned by
the gaps in available research and data about restorative justice and the implications
for future policy and program development. The Committee has made a number of
recommendations to promote more research and better data collection, including
research into the factors that affect the success of programs and the outcomes for
disadvantaged individuals and groups.

Improving current restorative justice programs (Chapter 10)
Although restorative justice operates on a much smaller scale than ADR in Victoria,
responsibility for existing programs is split between different departments and
service providers. The Committee supports efforts by the Victorian Government to
develop a coordinated approach to restorative justice. It has also recommended a
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whole-of-government framework which, amongst other things, sets out common
objectives for programs and a mechanism for sharing information and knowledge.
The Committee received some evidence suggesting specific improvements to the
YJGC Program in the Children’s Court. It has recommended strategies to:
•
•

•
•

increase participation by young offenders, particularly those from
Indigenous and culturally and linguistically diverse communities, which
currently have relatively low participation rates
improve victims’ experiences. Victims are involved or represented in over
80% of group conferences. To realise the potential benefits of restorative
justice for victims, the Committee has recommended more training for
conference convenors about victims’ experiences and more follow up with
victims after conferences
encourage police support through more information and training
improve the effectiveness of outcome plans, including specific
recommendations regarding providing support to help young people
complete the plans and monitoring compliance with plans.

Regulating restorative justice (Chapter 11)
Although the YJGC Program in the Children’s Court has a statutory basis, it is
largely regulated by departmental guidelines. The government works with service
providers and the Victorian Association for Restorative Justice (VARJ), the peak
body in the field, to provide training and to discuss service delivery issues. VARJ is
also developing voluntary standards and accreditation protocols for service
providers.
Stakeholders had conflicting views about whether additional government regulation
is needed or appropriate. The Committee was impressed by the professionalism of
those involved in the YJGC Program but, given the issues at stake and the
vulnerability of participants in conferences, it believes more regulation is warranted
to consolidate service quality. The Committee has recommended that the Victorian
Government work with VARJ and service providers to develop a list of core skills
and attributes for providers, provide a comprehensive training program for providers
and implement an accreditation scheme, practice standards and a complaint-handling
system.

Expanding restorative justice approaches in Victoria (Chapter 12)
New Zealand and some other states in Australia are using restorative justice more
widely than Victoria.
The Committee considered a number of options for expanding restorative justice
programs in Victoria, including:
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•

•

•
•

programs for adult offenders – most stakeholders thought group
conferencing should be available for adult offenders of all ages, not just
for young people or young adults. The Committee has recommended a
staged rollout of programs for adult offenders, initially at two Magistrates’
Court locations
using restorative justice for more serious offences – stakeholders had
different views about this issue and the Committee has recommended that
the Victorian Government conduct pilot programs to test its
appropriateness. These pilots should be subject to a suitability assessment
for the offender, training for providers and a comprehensive evaluation.
The pilots should exclude family violence and sexual offences
post-sentence referral – the Committee supports a trial post-sentence
restorative justice program for both adult and young offenders
restorative justice in Victoria’s problem solving courts – the Drug and
Koori Courts already incorporate some elements of restorative justice. The
Committee believes there is scope to expand these and has recommended
measures for victims and the offender’s community of care to be more
involved in these Courts.

The Committee recognises that restorative justice needs the support of the
community if it is to succeed. Stakeholders told the Committee that offenders are
often more confronted by meeting their victims than by courtroom trials, but that
restorative justice has often been labelled a ‘soft option’. The Committee has
recommended that the Victorian Government conduct a campaign to raise
community awareness about restorative justice using real life examples. The
government should also make its research and data about restorative justice widely
available.
Finally, the Committee understands that restorative justice requires a cultural shift in
the justice system as well as in the community. As such, it has recommended more
training for lawyers and law students about restorative justice, and encourages the
government to consider using restorative principles outside the criminal justice
system.
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Chapter 1 – Introduction
On 1 March 2007 the Legislative Assembly gave the Law Reform Committee terms
of reference to conduct an inquiry into alternative dispute resolution (ADR),
including restorative justice.
People have always tried to resolve disputes outside the courtroom but, in the 1970s,
ongoing concern about the cost, time and emotional stress associated with resolving
disputes through the traditional adversarial court system caused ADR to be
considered more seriously.
Since that time ADR has transformed the legal landscape in Victoria. There is now a
large and growing number of agencies and services all offering to help people
resolve their disputes without the need to go to court. These include ombudsmen and
other government complaints agencies, industry-based complaints services and a
range of private mediators and other professionals.
More recently, governments and courts in Victoria have experimented with new
ways of dealing with criminal offences, including through the use of restorative
justice. Restorative justice was first introduced in Victoria in 1995, with a pilot group
conferencing program for young offenders.
However, the increasing use of ADR and restorative justice in Victoria has begun to
create its own challenges. What is flexible, creative and dynamic from one point of
view can, from another, appear ad hoc, fragmented and confusing. In order to ensure
that all Victorians can share in the benefits of these new forms of justice, community
members need to be able to find the service that is right for them from all the
different options available; those services must be of a very high quality, and the
outcomes must be fair and just.
In the two years since it was asked to conduct its Inquiry, the Committee has
reviewed many volumes of literature and studies on the topic from both Australia and
overseas. It has spoken to judges and lawyers; to organisations and professionals who
provide ADR and restorative justice services; to groups representing victims and
offenders; and to members of Victoria’s Indigenous and multicultural communities.
The Committee’s aim was to take stock of ADR and restorative justice in Victoria,
their past successes and the challenges they face in the future. ADR and restorative
justice are neither a panacea for every problem, nor a substitute for independent
courts and tribunals, but they can help to deliver justice in a way that is accessible,
efficient and fair.
In this report the Committee makes recommendations about ways the government
can promote high quality ADR and restorative justice in appropriate cases, without
inhibiting the dynamism and innovation that has made them so successful.

1.1

The scope of this Inquiry

The terms of reference for this Inquiry require the Committee to consider the reach
and use of ADR mechanisms, including restorative justice. The terms of reference
3
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ask the Committee to give particular consideration to improving access to justice,
improving outcomes in civil and criminal court jurisdictions and reducing the need
for contact with the court system, particularly in marginalised communities. They
also require the Committee to consider the feasibility and appropriateness of
government regulation of ADR and restorative justice service providers.
The terms of reference do not define ‘ADR’, ‘restorative justice’ or ‘marginalised
communities’ and the Committee developed its own definitions for the purposes of
this Inquiry.

1.1.1

What is ADR?

Defining ADR is not easy. There is no agreed definition of what ADR is, or
consensus about the processes that constitute ADR, or even what the acronym ADR
means. 1
The National Alternative Dispute Resolution Advisory Council, which advises the
Australian Government on ADR, defines ADR as:
an umbrella term for processes, other than judicial determination, in which an
impartial person assists those in a dispute to resolve the issues between them. 2

This is the definition of ADR used by the Committee in this report. It covers a
number of different processes through which an impartial third person helps people
resolve disputes outside the courtroom. Some of the better known and more common
processes in Australia include arbitration, mediation and conciliation. It also
describes services offered by a range of different organisations and people, including
government departments, ombudsmen, statutory schemes, industry ombudsman (or
external dispute resolution) schemes, and private mediators and other professionals.
ADR clearly excludes traditional trials and judicial decisions in the courts. For the
purposes of this Inquiry, the Committee has also decided to exclude unassisted
negotiation between people involved in a dispute, even though people frequently
resolve disputes in this way. This is because there is no impartial third party assisting
the disputants to resolve the issues between them.
Chapter 2 describes types of ADR, and ADR services offered in Victoria, in greater
detail.

1

2

4

See discussion in Tania Sourdin, Alternative dispute resolution (3rd edition) (2008) Lawbook Co., 3-5; see
issues raised in National Alternative Dispute Resolution Advisory Council, ADR terminology: A discussion
paper (2002); National Alternative Dispute Resolution Advisory Council, ADR terminology: Responses to
NADRAC discussion paper (2003); Hilary Astor and Christine Chinkin, Dispute resolution in Australia (2nd
edition) (2002) Butterworths, 77-78.
National Alternative Dispute Resolution Advisory Council, Dispute resolution terms: The use of terms in
(alternative) dispute resolution (2003), 4.
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1.1.2

What is restorative justice?

As with ADR, there is no universally accepted definition of restorative justice.
For this Inquiry the Committee adopted the widely-accepted definition of restorative
justice coined by Tony Marshall of the United Kingdom Home Office:
Restorative justice is a process whereby parties with a stake in a specific offence
collectively resolve how to deal with the aftermath of the offence and its
implications for the future. 3

This definition has been used internationally and encompasses a wide range of
processes and programs.
The Committee acknowledges that restorative justice is part of a broader
philosophical approach to dealing with conflict and wrongdoing that can be applied
across all sectors of society, for example in schools and workplaces. Thus, in this
report the Committee also considers the wider ‘restorative practices’ approach, where
appropriate, and is informed by its underlying principles.
Chapter 7 considers the definitions and underlying principles and philosophies of
restorative justice in more detail.

1.1.3

What are ‘marginalised communities’?

The terms of reference for this Inquiry refer particularly to ‘marginalised
communities’ but there is no agreed definition of this concept.
Marginalisation and disadvantage can arise from a range of factors and
circumstances, including age, gender, geographic location, cultural background,
education level, mental or physical disability and socio-economic status. Often
sources of disadvantage overlap, compounding the issues associated with
marginalisation. In particular, poverty is often a common thread between
disadvantaged groups and may be seen as entrenching and reinforcing disadvantage. 4
There are also strong links between social and economic disadvantage and
offending. 5
Anglicare’s submission to the Inquiry highlighted that recent changes to socioeconomic factors and demographics have led to an increased need for social services
and support programs in some areas. The submission emphasised a number of
concerning trends, including:

3

4

5

Tony E Marshall, Restorative justice: An overview (1999) Home Office, United Kingdom, 5. See also
Howard Zehr, The little book of restorative justice (2002) Good Books, 36-37; Jason Nadeau, Critical
analysis of the United Nations declaration of basic principles on the use of restorative justice programs in
criminal matters (2001), 2.
Attorney-General, Victoria, Attorney-General's justice statement: New directions for the Victorian justice
system 2004-2014 (2004) Department of Justice, Victoria, 58.
Attorney-General, Victoria, Attorney-General's justice statement 2: The next chapter (2008) Department of
Justice, Victoria, 31.
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•
•
•
•

an increasing number of geographically-concentrated pools of underemployed
and unemployed persons in both urban and rural areas, with limited access to
community resources, facilities and information …
an upward pressure on child poverty rates;
fewer numbers of Australia’s children from low-income families completing
school (compared to the OECD average);
greater numbers of families living with an increasingly complex mix of factors
that compound disadvantage and intensify their vulnerability … 6

The Committee acknowledges that the term ‘marginalised’ may be problematic and
may itself compound disadvantage experienced by various demographic groups. The
Victorian Aboriginal Legal Service suggested that the Committee should instead use
the terminology ‘groups who are subject to widespread systemic and institutional
discrimination’. 7
For the purposes of brevity and consistency with common usage, the Committee has
elected to use the terminology ‘disadvantaged individuals and groups’ to describe
these individuals and communities in this report. The Committee also recognises that
the nature and impact of disadvantage may vary and, where possible, has
endeavoured to refer to different demographic groups, and the individuals within
them, by relevant features such as age, socio-economic status or cultural identity.

1.2

The context for the Inquiry

1.2.1

The policy context

In the thirty years leading up to this Inquiry, there was a dramatic increase in the use
of alternative mechanisms to resolve conflict and deal with crime, both in Australia
and internationally. In relation to civil disputes, ADR processes have emerged in
response to concerns that traditional court process are slow, costly and may not
necessarily deliver the best outcomes for involved parties. In the criminal
jurisdiction, restorative justice practices seek to better address the needs of both
offenders and victims by recognising the underlying causes of criminal behaviour; by
making offenders take responsibility for their actions; and by repairing or restoring
harm.
In recent years, both the Victorian and Australian governments have placed increased
emphasis on alterative ways of resolving disputes and dealing with crime. At a
national level, the National Alternative Dispute Resolution Advisory Council
(NADRAC) was established in October 1995 to promote ADR and to provide advice
to the Australian Attorney-General on the development of ADR. 8 NADRAC has
played a key role in the development of national policy on ADR provision and
regulation. Currently NADRAC is looking into ways to remove barriers to ADR, to

6
7
8

6

Anglicare Victoria, Submission no. 26, 5.
Victorian Aboriginal Legal Service, Submission no. 32, 3.
National Alternative Dispute Resolution Advisory Council, About NADRAC - NADRAC's Charter,
<http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/About_NADRACCharter>, viewed 27 February
2009.
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provide incentives to ensure greater use of ADR in civil proceedings, and to support
recommended strategies through government initiatives (including legislative
action). 9
In October 2006, NADRAC’s Charter was broadened to include, among other things,
the provision of advice on restorative justice and the use of ADR in criminal
offences. 10 At the time of writing this report, NADRAC had not yet undertaken any
research projects specifically relating to restorative justice.11
Courts and tribunals throughout Australia are increasingly utilising alternative
approaches to resolve matters at an earlier stage. Many courts and tribunals, for
example, refer a variety of disputes to mediation. In addition, there has been a
proliferation of non-court mechanisms, such as services provided by industry
ombudsman schemes and public bodies, for resolving disputes within the
community.
At a state level, in 2008 the Victorian Law Reform Commission released its Civil
justice review report which provides a comprehensive analysis of the civil justice
system. That report contains a number of key recommendations designed to reduce
the time taken to resolve disputes, reduce costs and simplify the process of civil
litigation. ADR is an important component in many of the Commission’s
recommendations. These recommendations aim to increase ADR through greater use
of an increased array of options, more effective use of industry dispute resolution
schemes, and additional provisions for mandatory referral to ADR. 12
The Victorian Attorney-General has also placed an emphasis on ADR and restorative
justice in two successive justice statements. The first justice statement was released
in 2004 and provided a platform for reform based on three themes: modernising
justice, protecting rights and addressing disadvantage. 13 Justice statement 2, released
in October 2008, builds on the first statement and identifies 35 priority projects based
around the key themes of modernising justice, protecting rights, addressing
disadvantage, reducing the cost of justice and creating an engaged and unified court
system.
The justice statements provide a commitment to resolve civil disputes earlier, and
recognise the increasing importance of ADR as a dispute resolution mechanism.
Justice statement 2 re-brands ADR as ‘appropriate’ dispute resolution, rather than
‘alternative’ dispute resolution, and commits to promoting and expanding existing
industry, community and court-based services. 14 The statement also acknowledges
the complexity of the underlying causes of criminal behaviour and advocates a more

9

10
11
12
13
14

See National Alternative Dispute Resolution Advisory Council, ADR and civil proceedings reference,
<http://www.nadrac.gov.au/www/nadrac/nadrac.nsf/Page/AboutNADRAC_NADRACProjects_ADRand
CivilProceedingsReference>, viewed 29 January 2009.
Philip Ruddock, 'Alternative dispute resolution gets a boost' (Media release, 25 October 2006).
National Alternative Dispute Resolution Advisory Council, Submission no. 25S, 10.
Victorian Law Reform Commission, Civil justice review: Report (2008), 11.
Attorney-General, above n 4.
Attorney-General, above n 5, 39.
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flexible and creative approach to addressing crime, including through restorative
justice initiatives. 15
The Department of Justice is currently preparing a restorative justice policy
framework, although this was not available at the time this report was written. 16

1.2.2

The broader context – the rise of non-adversarial
justice

ADR and restorative justice can be seen as part of a broader movement in the past
few decades towards alternative ways of dealing with legal problems in the
community.
Victoria’s justice system has its historical roots in an adversarial model of justice. In
the civil arena, this involves two disputants who present competing evidence in a
courtroom trial with the outcome determined by an independent judge in accordance
with strict legal rules, leaving a ‘winner’ and a ‘loser’. In the criminal arena, the state
prosecutes alleged offenders on the community’s behalf, leading to a verdict of guilt
or innocence and, if the verdict is guilt, a sentence.
Criticism of the financial costs and delays in adversarial systems of justice are not
new. However, there has also been concern about the emotional and social impact of
the system on the people involved – the stresses for the parties and the cost to their
relationships in civil cases, and the neglect of victims and the seeming inability of the
system to address underlying causes of offending in criminal cases.
The new approaches to legal problems have come to be described as the ‘nonadversarial law’ or ‘comprehensive law’ movement. 17 Along with ADR and
restorative justice, other approaches that have established a foothold in Australia are:
•

•

15
16
17

18

8

therapeutic jurisprudence, which draws on behavioural sciences to
examine the impact of the law and legal processes on emotional life and
psychological well-being. It sees law as a social force which can produce
therapeutic or anti-therapeutic consequences, and aims to optimise the
therapeutic effects 18
problem-solving courts, which aim to treat and resolve underlying causes
of criminal or other behaviour instead of punishing offenders. In Victoria,
examples include the Drug Court, the Family Violence Court and the court
at the Neighbourhood Justice Centre (NJC) in Collingwood

Ibid, 24, 29.
Ibid, 29.
Arie Freiberg, 'Non-adversarial approaches to criminal justice' (2007) 16 Journal of Judicial Administration,
205; Susan Daicoff, Law as a healing profession: The "comprehensive law movement" (2005) bepress Legal
Series.
Bruce J Winick and David Wexler, 'Introduction' in Winick and Wexler (eds.), Judging in a therapeutic key:
Therapeutic jurisprudence and the courts (2003), 3, 7.
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•
•

other specialist courts like the Koori Court, which promotes greater
involvement by the Koori community in the court process
collaborative law (or collaborative practice), a non-litigious method of
dispute resolution used mainly in family law disputes, but increasingly
being used to resolve a range of other disputes relating to areas such as
wills, probate, and property. The parties and their lawyers attempt to
resolve issues through a series of conferences, underpinned by a binding
agreement to participate in good faith and the understanding that the
lawyers will withdraw if the parties go to court. 19

Commentators have identified a number of common elements amongst these
different approaches. They include an interest in preserving and enhancing the
wellbeing and relationships of people involved in the legal system, a
multidisciplinary focus that looks beyond strict legal rights and processes to issues
such as emotions, values, needs and psychology; and a focus on non-court dispute
resolution or processes that adopt a problem solving approach. 20

1.3

The relationship between ADR and restorative
justice

While ADR and restorative justice have developed as two distinct areas of law, they
have considerable commonality in origin, philosophy and development. Early
community mediation programs in the United States in the 1970s and 1980s dealt
with both criminal and civil matters. However, police and community reluctance to
refer more serious criminal matters to such programs reportedly resulted in the
separation of these two forms of issue resolution. 21
Melissa Lewis and Les McCrimmon of the Australian Law Reform Commission
have noted that there continues to be considerable overlap between ADR and
restorative justice, although there are many practical and theoretical differences:
Mediation refers to conflict and compromise, and seeks to avoid ‘blaming’. It seems
to achieve the best outcome for all parties through collaboration, procedural
flexibility, interest accommodation, contextualisation, active participation, and
relationship preservation. In the criminal context, the perceived benefits of more
informal methods of justice apply, but conferencing also involves having a
particular theoretical basis (informed by criminological, psychological and

19

20

21

See generally Sourdin, above n 1, chapter 4; Victorian Law Reform Commission, above n 12, 245-248;
Robert Lopich, 'Collaborative law overview - Towards collaborative problem solving in business' (Paper
presented at the 9th National Mediation Conference - Mediation: Transforming the Landscape, Perth, 9-12
September 2008). See Daicoff, above n 17, and Monash University Faculty of Law, Submission no. 7 for
discussion of other theories of non-adversarial justice.
Daicoff, above n 17, 3-4; Monash University Faculty of Law, Submission no. 7, 1; Freiberg, above n 17,
207.
Declan Roche, 'Dimensions of restorative justice' (2006) 62(2) Journal of Social Issues, 217, 225-226.
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sociological theory) and aims specifically to attach stigma to the criminal act (not
the offender) and to achieve an acceptance of responsibility. 22

The expansion of NADRAC’s terms of reference to include restorative justice clearly
recognises the synergies between ADR and restorative justice. However, there was
some disagreement between stakeholders about the relationship between ADR and
restorative justice and how they should be treated by the Committee. The Committee
received submissions suggesting both that ADR and restorative justice, as forms of
non-adversarial justice, share many commonalities and, conversely, that the two
concepts are quite different and warrant separate inquiries.

1.3.1

A common non-adversarial justice approach

The Monash University Law Faculty urged the Committee to take a broad approach,
taking into account ‘the general trend towards more comprehensive, less harmful
methods of dispute resolution’. 23 The submission stated that ADR and restorative
justice are part of a wider trend towards non-adversarial justice within both justice
systems and societies that ‘seek to promote a more comprehensive and
psychologically optimal way of resolving conflict in whatever context in which it
arises – civil, criminal or family’. 24
Other stakeholders also saw scope for combining ADR and restorative justice
programs with non-adversarial approaches such as therapeutic jurisprudence. 25 The
NJC in Collingwood is an example of this approach. The legislation establishing the
NJC refers to both therapeutic jurisprudence and restorative justice, and the NJC
incorporates ADR services as well. 26

1.3.2

Separate and distinct concepts

Most stakeholders participating in this Inquiry treated ADR and restorative justice as
quite separate and distinct concepts in their evidence and expressed interest in one or
the other.
Stakeholders with a particular interest in restorative justice argued that a separate
Inquiry focusing specifically on restorative justice was warranted. For example Mr
Peter Condliffe of the Victorian Association for Restorative Justice told the
Committee:

22

23
24
25

26

10

Les McCrimmon and Melissa Lewis, 'The role of ADR processes in the criminal justice system: A view
from Australia' (Paper presented at the Association of Law Reform Agencies for Eastern and Southern
Africa Conference, Uganda, 6 September 2005), 5. See also Peter Condliffe and Kathy Douglas, 'Reflections
on conferencing practice: The need for accreditation and the dangerous debate?' (2007) 18(3) Australasian
Dispute Resolution Journal, 140, 141-142; D Moore, 'Managing social conflict: The evolution of a practical
theory' (2004) 21(1) Journal of Sociology and Social Welfare, 72.
Monash University Faculty of Law, Submission no. 7, 3.
Ibid, 2.
David Fanning, Magistrate, Neighbourhood Justice Centre, Transcript of evidence, Melbourne, 4 March
2008, 8-9; Victorian Association for Restorative Justice (VARJ), Submission no. 28, 21-22.
Courts Legislation (Neighbourhood Justice Centre) Act 2006 (Vic) s 1. See also Kathy Douglas,
'Therapeutic jurisprudence, restorative justice and the law' (2007) 32(2) Alternative Law Journal, 63.
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there is some confusion about combining [restorative justice] with ADR …
restorative justice has a reach and a different feel about it to ADR … [ADR] is
concerned with dispute management whereas restorative justice is concerned with
reparation and bringing together families of victims and so on into some sort of
dialogue. 27

Similarly, Reverend Jonathan Chambers of Anglicare, a restorative justice service
provider, stated:
our experience is this [restorative justice] is a bit different to dispute resolution,
because when you get to restorative justice there is no dispute. If in fact you have
got a person who is pleading guilty and two parties who are willing to enter into a
conference, the business is actually about the reparation rather than how to resolve a
dispute. 28

However, Anglicare’s written submission acknowledged that ‘There is far greater
scope for designing and implementing restorative justice programs that are integrated
with the whole ADR paradigm’. 29

1.3.3

The Committee’s approach

In this Inquiry, the Committee has chosen to treat ADR and restorative justice as two
separate and distinct concepts, as defined at the beginning of this chapter. The
evidence received by the Committee highlighted that while ADR and restorative
justice have some similarities, including emphasis on participant empowerment and a
cooperative and collaborative approach, there are clear distinctions between these
two concepts. These differences are apparent in their respective philosophies and
aims, as well as the development and features of the processes which are associated
with them.
The Committee has accordingly structured this report in two parts to correspond with
this distinction. The first part focuses on ADR in the civil justice system. The second
part focuses on restorative justice. However, throughout this report, the Committee
identifies overlaps and commonalities between ADR and restorative justice. In
particular, the Committee has highlighted discoveries that can be shared between
ADR and restorative justice policy and program development.
The Committee recognises the growing momentum of non-adversarial justice
approaches and acknowledges that both ADR and restorative justice fall within this
overall umbrella. While the Committee has chosen to focus on ADR and restorative
justice as distinct from other approaches and initiatives that might fall under the

27

28

29

Peter Condliffe, President, Victorian Association for Restorative Justice (VARJ), Transcript of evidence,
Melbourne, 25 February 2008, 2. See also Loretta Kelly, Lecturer, Gnibi College of Indigenous Australian
Peoples, Southern Cross University, Transcript of evidence, Melbourne, 30 June 2008, 19.
Jonathan Chambers, Senior Chaplain, Anglican Criminal Justice Ministry, Anglicare Victoria, Transcript of
evidence, Melbourne, 25 February 2008, 2. See also McCrimmon and Lewis, above n 22, 10; F W M
McElrea, 'Restorative justice as a procedural revolution: some lessons from the adversary system' (Paper
presented at the 4th International Winchester Restorative Justice Conference, Winchester, United Kingdom,
10 October 2007), 1.
Anglicare Victoria, Submission no. 26, 8.
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description of non-adversarial justice, throughout this report the Committee
reinforces the non-adversarial paradigm, locating both ADR and restorative justice
clearly within it.

1.4

Conduct of the Inquiry

The Committee began the consultation phase of the Inquiry in September 2007 by
releasing a discussion paper. The discussion paper outlined current ADR and
restorative justice mechanisms in Victoria and other jurisdictions and identified key
issues and possible directions for reform. The discussion paper posed 65 questions
which provided guidance about the types of issues the Committee was considering in
the Inquiry.
The Committee sent copies of the discussion paper for comment to over 150
stakeholders, including ADR service providers, professional associations,
community legal organisations and university law schools.
A call for public submissions was also made in The Age on 15 September 2007.
The Committee received 42 written submissions which are listed at appendix A.
The Committee also wrote directly to the Victorian Attorney-General, the Minister
for Education, the Minister for Corrections and the Minister for Community Services
seeking information about relevant initiatives in their departments.
Extensive face-to-face consultations were conducted to gather a range of
perspectives on both ADR and restorative justice. Six public hearings were held
between November 2007 and June 2008. In addition, in June 2008, the Committee
held two forums to obtain input from the Indigenous and multicultural communities.
The Culturally and Linguistically Diverse Communities Forum was organised in
conjunction with the Ethnic Communities’ Council of Victoria and was held at
Parliament House. The Indigenous Australian Communities Forum was held at the
Koorie Heritage Trust in West Melbourne and was organised in conjunction with the
Victorian Aboriginal Legal Service. A list of witnesses who appeared at these
hearings and forums is in appendix B.
The Committee undertook two study tours to gather information about best practice
programs operating in other jurisdictions. In February 2008 representatives of the
Committee travelled to New Zealand to speak with stakeholders. In May 2008
Committee representatives travelled to New South Wales to speak with a range of
stakeholders in relation to both ADR and restorative justice. A list of meetings held
on these study tours forms appendix C.
A representative of the Committee also observed a civil law mediation facilitated by
a member of the Victorian Bar in February 2008 and a Youth Justice Group
Conferencing Program group conference in July 2008. Both of these observations
have been written up as case studies in this report.
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In addition, Committee representatives attended a number of conferences, forums
and other events relevant to this Inquiry. The events attended are set out in appendix
D.
The Committee conducted an extensive literature review about ADR and restorative
justice. The results of this research are set out in the bibliography to this report.

1.5

Outline of this report

This report is divided into four parts:
Part I (this chapter) has sought to provide an overview of the Inquiry, including
its context and key definitions, and explore the relationship between ADR and
restorative justice.
Part II (chapters 2-6) examines alternative dispute resolution in the civil context.
• Chapter 2 explores the history and development of ADR, including
providing key definitions.
• Chapter 3 investigates ADR’s potential to improve outcomes in the civil
justice system and identifies issues with evidence and data collection.
• Chapter 4 surveys ADR’s potential to increase access to justice.
• Chapter 5 explores regulatory issues with the current provision of ADR in
Victoria and whether regulatory reform is required.
• Chapter 6 considers how ADR can be expanded in Victoria.
Part III (chapters 7-12) examines restorative justice.
• Chapter 7 provides an overview of restorative justice including its history
and underlying philosophy and principles.
• Chapter 8 provides an overview of current restorative justice programs in
Victoria.
• Chapter 9 explores the outcomes of restorative justice and identifies issues
with data collection.
• Chapter 10 investigates issues with the current provision of restorative
justice in Victoria, with a particular focus on the use of restorative justice
in the Criminal Division of the Children’s Court of Victoria.
• Chapter 11 considers the current regulation of restorative justice providers
in Victoria and examines whether further regulation is required.
• Chapter 12 looks at how restorative justice programs can be expanded in
Victoria and considers the possibility for the use of broader restorative
approaches throughout society.
Part IV (chapter 13) provides a summary and conclusion.
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Chapter 2 – ADR: History and background
Alternative dispute resolution (ADR) offers a different approach to dealing with
conflict, one which is generally less formal and more flexible than litigation, and
which focuses on party empowerment and participation. This chapter provides an
introduction to ADR in the civil justice system, including its history and some
important definitions. It also aims to provide an overview of the current reach and
use of ADR in Victoria.

2.1

The history and development of ADR

ADR, in its various forms, has existed since ancient times. As communities began to
emerge and grow into societies, processes were put in place to address disputes and
to safeguard the good order of society. Arbitration and mediation were used in the
resolution of private disputes in Mesopotamia 30 and in ancient Greece and Rome.31
In the Anglo-Saxon world, arbitration and mediation pre-dates the common law. 32
Anthropological and sociological studies indicate that ADR was used in traditional
societies. 33 Many commentators have provided a snapshot of the historical
development of mediation and its variations in different parts of the world. 34
Mediation and arbitration are well documented in the major religions of the world
and are referred to, for example, in the Bible, 35 the Qur’an, 36 the Talmud, 37 and in
Confucianism. 38

30

31

32
33
34

35
36

37

38

Rob Nelson, Adapting ADR to different cultures, <http://www.gowlings.com/resources/publications.asp?
pubid=776>, viewed 17 February 2009. See also Jerome T Barrett and Joseph P Barrett, A history of
alternative dispute resolution (2004) Jossey-Bass.
See Derek Roebuck and Bruno De Fumichon, Roman arbitration (2004) The Arbitration Press; Derek
Roebuck, Ancient Greek arbitration (2001) The Arbitration Press.
See Derek Roebuck, Early English arbitration (2008) The Arbitration Press.
Barrett and Barrett, above n 30.
Christopher Moore, The mediation process: Practical strategies for resolving conflict (2nd edition) (1996),
20-22; Laura Nader and Harry Todd (eds.), The disputing process: Law in ten societies (1978); John A
McConnell, Mindful mediation: A handbook for Buddhist peacemakers (1995) Buddhist Research Institute
and Manachula Buddhist University; Dale Bagshaw, 'Innocents abroad? An examination of the relevance
and effects of Western mediation education and training on dispute resolution practices in the Asia Pacific
(Keynote Paper)' (Paper presented at the 3rd Asia-Pacific Mediation Forum, Suva, Fiji, 26-30 June 2006), 3;
Ratu Filimone Ralogaivau, 'Blending traditional approaches to dispute resolution in Fiji with rule of law:
The best of both worlds' (Paper presented at the 3rd Asia-Pacific Mediation Forum Conference, Suva, Fiji,
26-30 June 2006); Hugh F Landerkin, QC and Andrew Pirie, 'Judicial dispute resolution 2001: A Canadian
perspective' (Paper presented at the Asia-Pacific Mediation Forum, Adelaide, 29 November-1 December
2001); Victorian Multicultural Commission, Submission no. 34, 3; LEADR - Association of Dispute
Resolvers (LEADR), Submission no. 36, 13.
Holy Bible, King James Version, 1 Tim. 2:5; Heb. 12:24; Heb. 9:15; Heb. 8:6.
See Mohamed M Keshavjee, 'Alternative dispute resolution: Its resonance in Muslim thought and future
directions' (Paper presented at the Ismaili Centre Lecture Series, Ismaili Centre, London, 2 April 2002);
Syed Khalid Rashid, 'Peculiarities and religious underlining of ADR in Islamic law' (Paper presented at the
4th Asia-Pacific Mediation Forum: Mediation in the Asia-Pacific: Constraints and Challenges, Kuala
Lumpur, 16-18 June 2008); Said Bouheraoua, 'Foundation of mediation in Islamic law and its contemporary
application' (Paper presented at the 4th Asia-Pacific Mediation Forum: Mediation in the Asia-Pacific:
Constraints and Challenges, Kuala Lumpur, 16-18 June 2008).
Laurence Street, The mediation evolution - its moral validity and social origin (2003), <http://www.laurence
street.com.au/pub03.htm>, viewed 2 March 2009.
Urs Martin Laeuchli, Negotiations and other ADR with the Chinese (2002), <http://www.mediate.com/
articles/Laeuchli.cfm>, viewed 18 February 2009.
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Contemporary ADR emerged in the United States in the 1960s and 1970s, against a
background of social justice reform, in response to dissatisfaction with the formal
justice system. The formal justice system was seen as expensive, inaccessible,
conflict inducing, and as exacerbating social problems. 39 More cooperative dispute
resolution processes were sought. 40
The Pound Conference (formally known as the National Conference on the Causes of
Popular Dissatisfaction with the Administration of Justice) took place in 1976 in
Minneapolis. Judges, legal scholars, and leaders of the bar gathered to examine
concerns about the efficiency and fairness of court systems and their administration.
It has been said that the Pound Conference ‘made ADR fashionable and brought it to
the fore of the American adjudicatory scene’.41 The speech of Harvard Law School
Professor Frank Sander recognised that not all disputes were suited to litigation and
envisioned a dispute resolution centre whereby cases were matched to the most
appropriate forum for redress. 42 From this, the idea of the ‘multi-door’ courthouse
evolved. This concept envisions one courthouse with multiple dispute resolution
doors or programs. Cases are referred through the appropriate door for resolution, not
just litigation. 43

2.2

The development of ADR in Australia

This section provides an overview of ADR development in Australia, with a
particular focus on the Victorian experience where appropriate. 44
ADR also has a long history in Australia. Commentators have traced the history of
ADR in Australia to the traditional systems of dispute resolution used by the
Indigenous communities prior to European settlement. 45 Mechanisms for dispute
resolution were strongly influenced by considerations of kinship, and behavioural
rules were inscribed in social relations and in features of the landscape. 46 ADR
became a feature of post-federation Australia as well, with an early focus on
collective dispute management using arbitration and conciliation to resolve industrial
disputes. 47 Australia’s constitution expressly includes conciliation and arbitration as
a head of legislative power for the prevention and settlement of industrial disputes. 48

39
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Hilary Astor and Christine Chinkin, Dispute resolution in Australia (2nd edition) (2002) Butterworths, 4.
Margaret A Shone, 'Law reform and ADR: Pulling strands in the civil justice web' (Paper presented at the
Australasian Law Reform Agencies Conference, Wellington, New Zealand, 13-16 April 2004), 3.
Tania Sourdin, Alternative dispute resolution (3rd edition) (2008) Lawbook Co., 15, citing Jeffrey Stempel,
'Reflections on judicial ADR and the multi-door courthouse at twenty: Fait accompli, failed overture or
fledging adulthood' (1996) 11 Ohio State Journal on Dispute Resolution, 297, 312.
Frank Sander, 'Varieties of dispute processing' (1976) 77 Federal Rules Decision, 111, 111-134.
See generally Sourdin, above n 41, 265-268.
For a good overview of the history of ADR in Victoria see Chris Field, Chris Field Consulting Pty Ltd,
Alternative dispute resolution in Victoria: Supply-side research project research report (2007) Department
of Justice, Victoria, 21-33.
Astor and Chinkin, above n 39, 11-12; Judy Gutman, Tom Fisher and Erika Martens, 'Why teach alternative
dispute resolution to law students? Part one: Past and current practices and some unanswered questions'
(2006) 16(1&2) Legal Education Review, 125, 133.
Australian Law Reform Commission, The recognition of Aboriginal customary laws: volume 1 (1986), 32.
Field, above n 44, 21; Sourdin, above n 41, 14; Astor and Chinkin, above n 39, 16-17.
Commonwealth of Australia Constitution Act 1900 s 51(xxxv).
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The National Alternative Dispute Resolution Advisory Council (NADRAC) has
conceptualised four overlapping phases in the historical development of ADR to
contemporary times which is set out in figure 1 below.
Figure 1: Phases of ADR development 49
Phase One: Initially pioneering work was done to develop ADR programs, often in the face of
resistance and scepticism from traditional service providers. These programs were often highly
successful and resulted in …
Phase Two: characterised by the increasing acceptance, adoption of and use of ADR, leading to a
rapid growth in the number of providers, programs, accrediting and training organisations, in
turn leading to an oversupply of service providers for a limited market, which in turn led to …
Phase Three: in which there were rivalries among professions, service providers and organisations
over qualifications, practices and approaches to ADR, resulting in fragmentation, duplication
and inconsistency in practice and confusion in the market place, leading to …
Phase Four: characterised by a move towards increased coordination and collaboration to address
common challenges and achieve joint objectives

In Australia, development of ADR initially took place beside or at the periphery of
the formal justice system. 50 There were three important developments in ADR which
arose because of the ‘access to justice’ movement of the 1960s and 1970s. These
were the creation of institutions like ombudsmen to investigate complaints about
maladministration by government bodies, the creation of specialist tribunals which
incorporated ADR practices as a means to widen access to justice, and the
development of community justice centres. 51
Inspired by the development of neighbourhood justice centres in the United States,
the New South Wales (NSW) Government passed legislation to pilot community
justice centres in 1980. 52 Community mediation was seen as a means to relieve
pressure on the court system and to provide an inexpensive and accessible means to
resolve disputes for the community. 53 The NSW pilot project was made permanent in
1983. 54 Community justice centres were established in the Australian Capital
Territories (ACT) in 1988 and in Queensland in 1990. 55 Victoria’s first community
justice centre, the Neighbourhood Justice Centre, was established in 2007. Mediation
is provided at the centre through the Dispute Settlement Centre of Victoria
(DSCV). 56
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National Alternative Dispute Resolution Advisory Council (NADRAC), A framework for ADR standards:
Report to the Commonwealth Attorney-General (2001), 15.
Field, above n 44, 22.
Ibid.
Astor and Chinkin, above n 39, 14.
New South Wales Law Reform Commission, Community Justice Centres: Issues Paper 23 (2003),
paragraph 1.8.
Ibid, paragraph 1.17.
Astor and Chinkin, above n 39, 16.
See Department of Justice, Victoria, Mediation at the Neighbourhood Justice Centre, <http://www.justice.
vic.gov.au/wps/wcm/connect/DOJ+Internet/Home/The+Justice+System/Neighbourhood+Justice/JUSTICEMediation+at+the+Neighbourhood+Justice+Centre>, viewed 11 March 2009.
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The formal justice system itself also began to incorporate ADR processes. The
Family Court of Australia was a pioneer in this respect. When it was established on 5
January 1975, there was already a strong emphasis on counselling and conciliation in
recognition that the adversarial approach was unsuitable for family disputes. 57 The
Family Court has continued to be a leader in ADR since that time.
In recent years there has been a blossoming of ADR processes and service providers
in Victoria both inside and outside the formal justice system. The size and diversity
of the current ADR landscape is evident in section 2.4, which provides an overview
of contemporary ADR in Victoria.
NADRAC concluded in 2001 that the contemporary ADR field in Australia now
shows features of phases three and four as set out in figure 1, ‘with a degree of
fragmentation and diffusion, but moving to a phase of coordination and
collaboration’. 58

2.3

What is ADR?

2.3.1

Defining ADR

As chapter 1 noted, there is no agreed definition of ADR or even consensus about
what the acronym stands for. The rapid growth of ADR in Australia has not been
matched by the development of consistent language within the field. 59 The literature
review conducted by the Committee indicates that different organisations,
practitioners and academics use the term ADR differently. 60
Despite the varied definitions of ADR, it is possible to identify some common
features:
•
•
•
•

57
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There is a wide range of ADR processes.
ADR excludes litigation.
ADR is a structured and less formal process.
ADR normally involves the presence of an impartial and independent third
party.

See generally Joe Harman, 'Leading horses to water and making them drink: Compulsory dispute resolution
in the Australian context' (Paper presented at the 9th National Mediation Conference - Mediation:
Transforming the Landscape, Perth, 9-12 September 2008), 221; Gutman, Fisher and Martens, above n 45,
134; Astor and Chinkin, above n 39, 17.
NADRAC, above n 49, 15.
Gregory Tillett, 'Terminology in dispute resolution: A review of issues and literature' (2004) 15 Australian
Dispute Resolution Journal, 178.
For examples of definitions of ADR, see Sourdin, above n 41, 3; Australian Law Reform Commission,
Alternative or assisted dispute resolution: Adversarial background paper 2 (1996); Laurence Street, ADR: a
generic, holistic concept (2003), <http://www.laurencestreet.com.au/pub01.htm>, viewed 2 March 2009;
LEADR, Alternative dispute resolution (2006), <http://www.leadr.com.au/adr.htm>, viewed 10 February
2009; Telecommunications Industry Ombudsman, How the Telecommunications Industry Ombudsman
handles complaints (2008), <http://www.tio.com.au/FAQ/Adr.htm>, viewed 10 February 2009.
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•
•

Depending on the ADR process, the third party assists the other two parties to
reach a decision, or makes a decision on their behalf.
A decision reached in ADR may be binding or non-binding.

As chapter 1 discussed, the Committee has elected to adopt NADRAC’s definition of
ADR as ‘an umbrella term for processes, other than judicial determination, in which
an impartial person assists those in a dispute to resolve the issues between them’. 61

What does the acronym ADR mean?
There are diverse views as to what the acronym ADR actually means. Instead of
‘alternative’, other words such as ‘assisted’, 62 ‘additional’, ‘affirmative’,
‘appropriate’, ‘administrative’, ‘amicable’, 63 and ‘accelerated’ 64 have been
suggested. 65 ‘Alternative’ has been criticised because it suggests that litigation has
been the primary means of dispute resolution. Some view that this is misleading
because only a small proportion of disputes are resolved in court, 66 and ADR has
been the main means of dispute resolution in many societies for a long time. 67
Today, ADR is increasingly regarded as ‘appropriate dispute resolution’, ‘in
recognition of the fact that such approaches are often not just an alternative to
litigation, but may be the best and most appropriate way to resolve a dispute’. 68 For
example, LEADR –Association of Dispute Resolvers (LEADR), a not-for-profit
association that promotes ADR, stated in its submission that it believes ‘alternative’
is an inaccurate title as it focuses on the primacy of litigation. It favours descriptions
that are more indicative of the types of processes being used, such as facilitative,
consensual, determinative or non-curial. 69
There is also a divergence of opinions as to whether ADR is about resolving (that is,
settling or managing) disputes or about resolving conflicts and whether there is a
significant difference between resolution, settlement and management. 70 Some
commentators use the terms conflict and dispute interchangeably while others draw a
distinction between these two terms. 71 Former Chief Justice of the NSW Supreme

61

62
63

64
65
66

67
68

69
70
71

National Alternative Dispute Resolution Advisory Council (NADRAC), Dispute resolution terms: The use
of terms in (alternative) dispute resolution (2003), 4.
The Federal Court of Australia uses the term ‘assisted dispute resolution’.
Abu Haniffa Mohamed Abdullah, 'Amicable resolution of civil litigation in Malaysia' (Paper presented at the
4th Asia-Pacific Mediation Forum: Mediation in the Asia-Pacific: Constraints and Challenges, Kuala
Lumpur, Malaysia, 16-18 June 2008).
Ireland Law Reform Commission, Alternative dispute resolution consultation paper (2008), 39.
Astor and Chinkin, above n 39, 78; Sourdin, above n 41, 3.
Australian Law Reform Commission, ADR - Its role in federal dispute resolution: Issues paper 25 (1998),
paragraph 2.1; Murray Gleeson, 'The state of the judicature' (Paper presented at the 35th Australian Legal
Convention, Sydney, 22-25 March 2007), 10.
Astor and Chinkin, above n 39, 5, 77-78.
Attorney-General, Victoria, Attorney-General's justice statement: New directions for the Victorian justice
system 2004-2014 (2004) Department of Justice, Victoria, 33; Attorney-General, Victoria, AttorneyGeneral's justice statement 2: The next chapter (2008) Department of Justice, Victoria, 40.
LEADR, Submission no. 36, 5.
Tillett, above n 59, 179.
Ibid, 179-180.
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Court, Sir Laurence Street, believes that ADR includes conflict avoidance, conflict
resolution, and conflict management. 72
The Committee acknowledges that there are diverse views about what the acronym
ADR means. For the purposes of this Inquiry, the Committee has elected to use it to
mean ‘alternative dispute resolution’ as this is how ADR is referred to in the terms of
reference, and also because it offers a different approach to dealing with disputes
compared with traditional adjudication. The Committee also notes that the term
‘alternative’ appears to be more commonly reflected in literature and used by a
majority of the stakeholders.

2.3.2

Types of ADR

There is a diverse range of institutions, programs and processes in Victoria that could
fall within the Committee’s chosen definition of ADR.
Some of the more commonly known and used types of ADR in Victoria include:
•
•
•
•
•
•
•
•
•
•
•

arbitration
mediation (a description of a mediation conducted by a member of the
Victorian Bar, which a Committee staff member attended in February 2008,
is set out in case study 1)
conciliation
expert determination in the form of government or industry complaint
schemes
expert appraisal
early neutral evaluation
mini-trial
private judging
facilitation
facilitated negotiation
mediation-arbitration or med-arb.

NADRAC has categorised these dispute resolution processes into four different types
– advisory, determinative, facilitative and hybrid. Figure 2 describes these different
types of ADR and the changing role of the ADR practitioner.
The uncertain definition of ‘mediation’ illustrates the problem associated with
categorising the different types of ADR. Although NADRAC prefers to see
mediation as a facilitative ADR process, it has noted that the term is often used to
describe situations where an ADR practitioner gives advice on the substance of the
dispute. 73 Tasmanian legislation, for example, defines mediation to include
conciliation. 74

72
73
74
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Figure 2: Types of ADR

Category

Role of ADR practitioner

Examples

Advisory dispute
resolution
processes 75

considers and appraises the
dispute and provides advice as to
the facts of the dispute, the law
and, in some cases, possible or
desirable outcomes and how these
may be achieved

•
•
•
•
•

expert appraisal
case appraisal
case presentation
mini-trial
early neutral
evaluation

Determinative
dispute resolution
processes 76

evaluates the dispute (which may
include the hearing of formal
evidence from the parties) and
makes a determination

•
•
•

arbitration
expert determination
private judging

Facilitative dispute
resolution
processes 77

assists the parties to a dispute to
identify the disputed issues,
develop options, consider
alternatives and endeavour to
reach an agreement about some
issues or the whole dispute

•
•
•

mediation
facilitation
facilitated negotiation

Combined or
hybrid dispute
resolution
processes

plays multiple roles

•

In conciliation and in
conferencing, the ADR
practitioner may
facilitate discussions
and provide advice on
the merits of the
dispute.
In med-arb, the ADR
practitioner first uses
mediation and then
arbitration.

•

75
76
77

NADRAC, above n 61, 4.
Ibid, 6.
Ibid, 7.
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However, even at the level of individual ADR processes, there is often little
consensus about definitions. ADR processes are rarely defined comprehensively in
Commonwealth 78 or state legislation. 79
In the academic community, Professor Gregory Tillett has identified at least 12
definitions of mediation; 80 Professor John Wade describes an ‘abacus’ of
approaches; 81 Robert A Baruch Bush and Joseph Folger describe four ‘stories’; 82
Professor Carrie Menkel-Meadow describes eight different conceptual approaches to
mediation; 83 Professor Laurence Boulle describes four models; 84 Professor Leonard
Riskin has a ‘grid’ of mediator orientations 85 ; and Professor Nadja Alexander
presents six contemporary practice models of mediation in her meta-model. 86
Professor Tania Sourdin has suggested that mediation is impossible to define, with
various forms of processes used in different jurisdictions and subject areas, with the
primary difference relating to the role of the mediator. 87
For the purposes of this report, the Committee has elected to use NADRAC’s
descriptions of different ADR processes. There was support for NADRAC’s
terminology amongst most stakeholders who addressed the issue, although some
suggested alternatives. 88 The NADRAC descriptions used in this report are set out in
the glossary to this report, and are also available on NADRAC’s website.
The implications of the lack of agreed definitions for future development and
possible regulation of ADR processes are discussed in chapter 5.
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National Alternative Dispute Resolution Advisory Council, Legislating for alternative dispute resolution: A
guide for Government policy-makers and legal drafters (2006), 27.
For example, Mediation Act 1997 (ACT) does not define mediation. Instead, the Act defines ‘mediation
session’ as a meeting between people in dispute and a registered mediator for the purpose of resolving the
dispute by mediation, and includes anything done for the purpose of (a) arranging the meeting (whether or
not successfully); or (b) following up anything raised in the meeting.
Tillett, above n 59.
John Wade, 'Current trends in dispute resolution in Australia' (2004) 18 Bond Dispute Resolution News, 12,
16-18.
See Robert A Baruch Bush and Joseph P Folger, The promise of mediation: The transformative approach to
conflict (2005) John Wiley and Sons, 9-18.
Carrie Menkel-Meadow, 'The many ways of mediation: The transformation of traditions, ideologies,
paradigms and practices' (1995) 11 Negotiation Journal, 217, 228-230.
Laurence Boulle, Mediation: Principles, process, practice (2nd edition) (2005) LexisNexis Butterworths,
43-47.
See Leonard L Riskin, 'Understanding mediators’ orientation, strategies and techniques: A grid for the
perplexed' (1996) 1 Harvard Law Review, 7; Leonard L Riskin, 'Decision making in mediation: The new old
grid and the new new grid system' (2003) 79(1) Notre Dame Law Review, 1.
Nadja Alexander, 'The mediation meta model: Understanding practice around the world' (Paper presented at
the 4th Asia-Pacific Mediation Forum: Mediation in the Asia-Pacific: Constraints and Challenges, Kuala
Lumpur, 16-18 June 2008), 8-20.
Sourdin, above n 41, 52.
LEADR, Submission no. 36, 14; Supreme Court of Victoria, Submission no. 18, 6; Legal Services
Commissioner, Submission no. 31, 3; Victorian Association for Dispute Resolution Inc., Submission no. 10,
3; Accident Compensation Conciliation Service, Submission no. 21, 2. Cf The Mediator Group, Submission
no. 3, 6.
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Case study 1: What happens at a mediation?

In February 2008 a representative of the Committee was allowed to observe a mediation
between two parties, conducted by a member of the Victorian Bar. The dispute had
arisen from the sale of a business. The purchaser was unhappy with the way the vendor
had calculated the past profits from the business. The calculations had been stated to the
purchaser during the negotiations and the purchaser claimed to have relied on them when
deciding whether to buy the business.
The parties had exchanged letters through their lawyers but had made little progress, and
the contract of sale required them to try mediation before going to court.
The mediation started at ten o’clock in the morning. The mediator sent the parties to
different rooms where he described the process to them separately, before meeting both
of them and their lawyers in a conference room. He began by explaining that mediation
is a process of facilitated negotiation where full and frank disclosure is encouraged. The
mediator then explained that he was impartial, that the process was confidential and that
discussions and documents could not be used in court later.
Some differences between mediation and court litigation were then explained, including
that the parties have the ability and responsibility to decide the outcome themselves, that
they have more of a chance to speak up, and that mediation is not adversarial and
provides a forum for cooperation rather than ‘point scoring’. After this introduction, both
parties were given a chance to ask questions and then were asked to sign an agreement
protecting the confidentiality of the process and indemnifying the mediator from being
sued himself, should there be any dissatisfaction with the final outcome.
The mediation commenced with each party’s lawyer making a ‘position statement’
outlining their perspective on the facts and claims made. The mediator then summarised
the key issues in dispute and gave both parties the chance to comment. The mediator
only had to step in once to ensure a party could speak without interruption.
The mediator then held separate discussions with each party and started relaying
settlement offers and counter-offers between the parties. Once he had outlined an offer,
he left the party and their lawyer to discuss it and decide how they wanted to respond.
One of his key messages was to focus on whether the offer represented a better deal for
them than going to court, not on whether the other party was getting off lightly. He also
used ‘reality testing’ to challenge any perceptions that did not reflect the reality of the
situation.
One of the issues that arose was the purchaser’s request to see certain documents held by
the vendor. The parties agreed to jointly view and work through some documents and
this took place in the mediator’s presence. Negotiations about access to other documents
continued throughout the day but the vendor decided not to make them available. The
mediator terminated the mediation at this point, just after three o’clock, some five hours
after the mediation had commenced.
Although the parties did not reach a settlement at the mediation, it was felt the process
helped them understand each other’s position and the dispute more clearly, and that this
would help them to decide whether to continue with the dispute.
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2.4

Overview of Victoria’s contemporary ADR
landscape

The Committee’s discussion paper for this Inquiry noted the sheer number, diversity
and complexity of ADR services now available in Victoria.
In 2007, the Victorian Government released a report on the supply of ADR services
in Victoria, which identified a considerable number of public and private ADR
providers. 89 Not all stakeholders, however, agreed with the list of ADR providers
that the Committee had included in the discussion paper. Based on the submissions
received, the Committee came up with its own list of ADR providers which is set out
in figure 3.
ADR in Victoria is constantly evolving and changing as new programs and services
are developed. During the course of the Inquiry, the Victorian Government
announced a number of new initiatives. 90 The Committee did not attempt to conduct
a comprehensive audit of ADR in Victoria during its Inquiry given the shifting nature
of the ADR landscape. However, the following section describes some of the current
major public and private suppliers of ADR.

2.4.1

ADR service providers in Victoria

Courts and tribunals
Although contemporary ADR evolved in response to institutionalised forms of
justice, recently there has been a trend to institutionalise ADR to the extent that it
appears no longer to be seen as an ‘alternative’ to dispute resolution. 91 The strong
interrelationship between ADR and the formal justice system is increasingly apparent
today as the ‘alternatives may be very closely connected with the formal justice
system’. 92
In Australia, ADR development has occurred against a background of concern about
heavier caseloads, and the rising costs and inaccessibility of the civil justice
system. 93 Court-annexed ADR is seen to offer a faster and cheaper alternative to the
court system, and to increase the court’s capacity to deal with its caseload. 94
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91
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Field, above n 44, 36.
See chapter 1 of this report.
See Hilary Astor, 'Transforming the landscape of mediation' (Paper presented at the 9th National Mediation
Conference - Mediation: Transforming the Landscape, Perth, 9-12 September 2008); Astor and Chinkin,
above n 39, 7-10, 33, 79; Bronwen Gray, 'Mediation as a post-modern practice: A challenge to the
cornerstones of mediation's legitimacy' (2006) 17(4) Australasian Dispute Resolution Journal, 208, 209;
Sourdin, above n 41, 15-17.
Hilary Astor, 'Elizabeth's story: Mediation, violence and the legal academy' (1997) 2 Flinders Journal of
Law Reform, 13, 15; Astor and Chinkin, above n 39, 33.
Trevor Buck, Administrative justice and alternative dispute resolution: The Australian experience (2005)
Department for Constitutional Affairs, v.
Access to Justice Advisory Committee, Commonwealth, Access to justice: An action plan (1994), 277;
Justice A. M. North, Federal Court of Australia, Submission no. 37, 3. For example, with the introduction of
the Individual Docket System in the Federal Court in 1997, mediation and other ADR options became
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Figure 3: ADR service providers in Australia

Professional bodies

Industry
providers

Public providers

Courts and
tribunals

Victorian

95

Federal

Supreme Court of Victoria
County Court of Victoria
Magistrates’ Court of Victoria
Victorian Civil and Administrative
Tribunal
• Children’s Court of Victoria

• Federal Court of Australia
• Federal Magistrates’ Court of
Australia
• Family Court of Australia
• Administrative Appeals Tribunal
• National Native Title Tribunal
• Superannuation Complaints Tribunal

• Victoria Legal Aid
• Victorian Equal Opportunity and Human
Rights Commission
• Office of the Health Services
Commissioner
• Consumer Affairs Victoria
• Legal Services Commissioner
• Dispute Settlement Centre of Victoria
• Accident Compensation Conciliation
Service
• Victorian Small Business Commissioner
• Office of the Victorian Privacy
Commissioner
• Disability Services Commissioner
• Ombudsman Victoria

• Private Health Insurance Ombudsman
• Office of the Privacy Commissioner
• Australian Human Rights
Commission
• Office of the Mediation Advisor
• Commonwealth Ombudsman
• Family Relationship Centres

• Energy and Water Ombudsman (Victoria)
• Public Transport Ombudsman (Victoria)

• Credit Ombudsman Service Limited
• Produce and Grocery Industry
Ombudsman
• Financial Ombudsman Service 95
• Telecommunications Industry
Ombudsman

• Law Institute of Victoria
• The Victorian Bar
• Victorian Association for Dispute
Resolution

• LEADR – Association of Dispute
Resolvers
• Institute of Arbitrators and Mediators
Australia
• The Chartered Institute of Arbitrators
(Australia)
• Australian Commercial Disputes
Centre
• Australian Centre for International
Commercial Arbitration
• Law Council of Australia

•
•
•
•

On 1 July 2008 the Banking & Financial Services Ombudsman (BFSO), Finance Industry Complaints
Service (FICS) and Insurance Ombudsman Service (IOS) merged to form the Financial Ombudsman
Service. The Credit Union Dispute Resolution Centre (CUDRC) and Insurance Brokers Disputes Limited
(IBD) became, respectively, the Mutuals and Insurance Broking divisions of the Financial Ombudsman
Service on 1 January 2009. See Financial Ombudsman Service, About us, <http://www.fos.org.au/centric/
home_page/about_us.jsp>, viewed 10 February 2009.
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Court-referred mediations began in Australia in the 1980s. 96 In 1983, provision was
made for matters in the Victorian County Court Building Cases List to be referred to
mediation. 97 In the 1990s, the mediation movement gained impetus and credibility
when the Supreme Courts of NSW and Victoria conducted a ‘purge’ on the cases on
their court lists by respectively launching the NSW ‘Settlement Week’ (1992) and
the Victorian ‘Spring and Autumn Offensives’ (1992 and 1995). 98
The wide diversity of court-connected programs has been described as the most
striking feature of ADR in Australia. 99 Today, every court and tribunal in Australia
refers cases to some ADR process. 100 According to NADRAC, the main forms of
ADR processes that are used are pre-trial conferences, mediation, arbitration, early
neutral evaluation, expert appraisal and settlement negotiations. 101 Depending on the
context, the ADR process can be voluntary or mandatory. 102 ADR is conducted in
the ‘shadow of the courts’; some ADR processes such as mediation have been
described as ‘an integral part of the Courts’ adjudicative processes’. 103
Courts in Victoria have the power to refer cases to mediation and/or arbitration. In
Victoria, the Supreme Court, 104 its court masters, 105 the County Court 106 and the
Magistrates’ Court 107 may order mediation with or without the consent of the parties.
The Supreme Court may, with the consent of the parties, order arbitration in
accordance with the Commercial Arbitration Act 1984 (Vic). 108 The County Court is
empowered to refer parties to arbitration with or without their consent. 109 The
Magistrates’ Court has a compulsory arbitration scheme for civil debt claims which
are less than $10 000. 110 In the Victorian and Civil Administrative Tribunal (VCAT),
mediation is extensively used in the Anti-Discrimination List, Domestic Building
List, Planning and Environment List, and Retail Tenancies List. 111
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Henry Jolson, 'The wave of change: Developments and trends in mediation' (2006) 25(2) The Arbitrator and
Mediator, 61, 63.
Ibid, 63.
Ibid, 64. Queensland followed suit with two ‘Settlement Weeks’: one in 1993 and one in 1994.
Kathy Mack, Court referral to ADR: Criteria and research (2003) National Alternative Dispute Resolution
Advisory Council and the Australian Institute of Judicial Administration, 69.
Sourdin, above n 41, 16. For a good overview of the court-based ADR operating in Australia, see Sourdin,
above n 41, 171-188.
NADRAC, above n 49, 19.
Ibid, 19. Fraser and Grice have noted that variations of voluntary and mandatory mediation services can be
found in almost every Australian court. See Graeme Fraser and Christine Grice, 'The dispute resolution
practitioner: Aiming for professionalism in a deregulated environment' (2008) 27(1) The Arbitrator and
Mediator, 1, 4.
J Spigelman, 'Mediation and the court' (2001) 39(2) Law Society Journal, 63 cited by Sourdin, above n 41,
16.
Supreme Court (General Civil Procedure) Rules 2005 (Vic) r 50.07(1).
Supreme Court (General Civil Procedure) Rules 2005 (Vic) r 50.07(1).
County Court Act 1958 (Vic) s 47A.
Magistrates' Court Act 1989 (Vic) s 108(1).
Supreme Court (General Civil Procedure) Rules 2005 (Vic) rr 50.08(1), 50.08(2).
County Court Act 1958 (Vic) s 47A.
Magistrates' Court Act 1989 (Vic) s 102(1).
See Victorian Civil and Administrative Tribunal, Mediation, <http://www.vcat.vic.gov.au/CA256DBB
0022825D/page/Mediation?OpenDocument&1=30-Mediation~&2=~&3=~>, viewed 12 February 2009.
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The Council of the Chief Justices of Australia and New Zealand have declared that
court-annexed mediation is now an ‘integral part of the Courts’ adjudicative process
and the shadow of the Court promotes resolution’. 112
The Victorian Government has an ongoing program to further develop ADR in the
courts and in VCAT. For instance, in its 2008-09 budget the government has
committed $3.7 million for judge-led mediation in the Supreme Court and County
Courts, and a further $5.8 million for the Magistrates’ Court’s non-family-violencerelated intervention order mediation program. 113

Public ADR providers
There are various government departments and statutory bodies that provide ADR
services in Victoria.
The DSCV, a business unit of the Department of Justice, provides ADR services
(dispute advisory services, mediation and facilitation) to individuals, communities
and organisations. The DSCV, in various incarnations, has been providing mediation
services since 1987. In 1993, the program was restructured to include a centralised
administration which now handles disputes throughout Victoria. 114
Consumer Affairs Victoria, which is also part of the Department of Justice, provides
ADR services for a broad range of consumer disputes.
There is a range of independent statutory bodies which have been set up in Victoria
and which provide ADR services. They include:
•

•
•
•
•

112

113
114

the Office of the Victorian Small Business Commissioner, which has
responsibilities for dispute resolution under the Small Business Commissioner
Act 2003 (Vic), the Retail Leases Act 2003 (Vic) and the Owner Drivers and
Forestry Contractors Act 2005 (Vic)
the Legal Services Commissioner, whose core function is to receive and
resolve complaints about lawyers
the Office of the Victorian Privacy Commissioner, one of whose roles is to
receive complaints relating to alleged breaches of privacy by public sector
agencies and to try to settle them through conciliation
the Accident Compensation Conciliation Service, which uses ADR principles
to resolve workers compensation disputes in Victoria
the Office of the Health Services Commissioner, which can receive,
investigate and resolve complaints about health service providers, and also
deals with the privacy of health information and an individual’s right to have
access to their own information

Jolson, above n 96, 65, referring to principle 1 of the Council of the Chief Justices of Australia and New
Zealand’s ‘Declaration of Principles’ relating to court annexed mediations.
Attorney-General, Attorney-General's justice statement 2, above n 68, 41.
Mandala Consulting Services, Review of the Dispute Settlement Centre of Victoria Koori program (2002), 6.
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•
•
•
•

the Disability Services Commissioner, which works with people with a
disability and disability service providers to resolve complaints
the Victorian Equal Opportunity and Human Rights Commission, which
helps to resolve individual and representative complaints about
discrimination, sexual harassment, and racial and religious vilification
Ombudsman Victoria, an independent officer of the Victorian Parliament,
who investigates complaints about state government departments, most
statutory authorities and local government
Victoria Legal Aid, which in addition to its other roles, also helps parents
who are going through a separation or divorce to resolve their family disputes
through its Round Table Dispute Management service.

Industry ADR schemes
Industry ombudsman schemes have increased in recent years due to the privatisation
and corporatisation of previously government-owned essential services. 115
Industry ombudsman, or external dispute resolution (EDR), schemes are essentially a
product of industry self-regulation, 116 set up by industry to provide low cost (or free),
effective and relatively quick means of resolving consumer complaints about
products and services. 117 They offer an independent, fair, informal, free and speedy
external dispute resolution service for consumers who have not been able to resolve
their complaints directly with the scheme member. 118 Most schemes use
investigation, mediation and conciliation to resolve disputes 119 and the vast majority
of complaints are resolved through such means. 120 Where these processes do not
result in a resolution, the schemes generally provide for a determination, up to a
specified dollar limit. 121 A determination which is accepted by the consumer is
binding on the scheme member concerned. However, if the consumer rejects the
determination, the scheme member is released from the determination and the
consumer has the option of taking the matter to another forum such as a court. 122
In resolving disputes, industry ombudsman schemes go beyond merely applying the
law. To achieve a fair and reasonable outcome, such schemes may not only consider
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Anita Stuhmcke, 'The relevance of industry ombudsmen' (2002) March Law Society Journal, 73; Anita
Stuhmcke, 'Resolving consumer disputes: Out of the courts and into private industry' (2003) 31 Australian
Business Law Review, 48, 49.
Field, above n 44, 29.
Sourdin, above n 41, 208.
See generally Stuhmcke, 'Resolving consumer disputes: Out of the courts and into private industry' above n
115, 48; Fiona McLeod, Alison Maynard, Victoria Marles, Diane Carmody, Jo Benvenuti and Peter
Hardham, 'Resolving customer disputes: Case studies and current issues' (Paper presented at the ADR - A
Better Way to do Business Conference, Sydney, 4-5 September 2003); Paul O'Shea, 'The lion’s question
applied to industry-based consumer dispute resolution schemes' (2006) 25(1) The Arbitrator and Mediator,
63.
Ian Govey and David Symes, 'Part II: Developments in alternative dispute resolution practice: Developments
in commercial ADR: Attorney-General Department's perspective' (2001) 13 Bond Law Review, 413, 418;
O'Shea, above n 118, 70.
O'Shea, above n 118, 70.
Govey and Symes, above n 119, 418.
McLeod, Maynard, Marles, Carmody, Benvenuti and Hardham, above n 118.
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applicable legislation, industry codes and guidelines, but also other factors such as
current good industry practice and what the ordinary person in the street would
consider fair in the circumstances. 123 Funding is provided by a cooperative of
industry participants or members. 124 A scheme member who fails to comply with a
decision may be expelled from the scheme and have its business licence withdrawn
by the relevant regulatory body. 125
The Telecommunications Industry Ombudsman and Financial Ombudsman
Service 126 are national schemes based in Victoria. Other industry ombudsman
schemes operating in Victoria are the Energy and Water Ombudsman (Victoria) and
the Public Transport Ombudsman (Victoria).

Private ADR providers
There are also private sector organisations whose members provide ADR services in
Victoria. While the main form of private ADR appears to be mediation, other
processes such as arbitration, conciliation and private judging are also used. 127
The use of ADR in commercial disputes has a long history in Australia. Australia’s
oldest dispute management organisation, the Institute of Arbitrators Australia (now
called Institute of Arbitrators and Mediators or IAMA), was set up in 1975. 128 In
1985 it established the Australian Centre for International Commercial Arbitration, a
not-for-profit public company that aims to support and facilitate international
arbitration and to promote Australia as a venue for international commercial
arbitrations. 129 In 1986, the then New South Wales Attorney General, Justice Terry
Sheahan, and the then Chief Justice of the New South Wales Supreme Court, Sir
Laurence Street, established the Australian Commercial Disputes Centre to look for
cheaper and speedier ADR processes that would minimise loss of commercial
goodwill. 130
ADR has also been promoted by the work of other professional organisations like
LEADR, law societies and institutes, and bar associations. 131 Like IAMA, LEADR
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Ibid.
Sourdin, above n 41, 209. See also Stuhmcke, 'Resolving consumer disputes: Out of the courts and into
private industry' above n 115, 48.
Field, above n 44, 30; O'Shea, above n 118, 71.
The Financial Ombudsman Scheme was formed by the merger of the Banking and Financial Services
Ombudsman (BFSO), Financial Industry and Complaints Service (FICS) and Insurance Ombudsman Service
(IOS) on 1 July 2008. See Financial Ombudsman Service, About us, <http://www.fos.org.au/centric/
home_page/about_us.jsp>, viewed 10 February 2009.
NADRAC, above n 49, 22.
Peter Condliffe, 'Arbitration: the forgotten ADR?' (2004) 78(08) Law Institute Journal, 42, 42.
See Australian Centre for International Commercial Arbitration, About ACICA, <http://www.acica.
org.au/about.html>, viewed 10 February 2009; Michael Pyrles, 'Overview of international arbitration in
Australia' (2006) 25(1) The Arbitrator and Mediator, 51, 56.
Astor and Chinkin, above n 39, 20; Australian Commercial Disputes Centre, ACDC's history,
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Sourdin, above n 41, 26.
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provides membership support as well as direct services such as training and
referrals. 132
Within the legal profession, the Victorian Bar and the Law Institute of Victoria have
a register of approved mediators. 133 It has been recognised that the ‘increase in ADR
processes and the growing institutionalisation of ADR have enmeshed ADR practice
with legal practice’. 134
Voluntary associations such as the Victorian Association for Dispute Resolution
have been established to promote ADR and for the benefit of ADR practitioners.135
Outside of the justice system, many educational institutions have developed peer
mediation programs using students as mediators. 136 Many organisations and
institutions have their own internal grievance and dispute-handling processes which
make use of ADR. 137
New areas in ADR are being explored and encouraged in Australia. Collaborative
Professionals Victoria, for example, has been set up to promote collaborative legal
practice 138 to lawyers, allied professionals and the public and to provide training in
collaborative legal practice. 139

2.4.2

Online dispute resolution (ODR)

The internet is one of the most common ports of call for Victorians seeking
information about resolving disputes. 140 In addition, online dispute resolution is now
emerging as a new field of ADR in response to the rapid evolution of the internet and
a corresponding increase in online transactions and conflict. 141 A range of traditional
ADR processes can be adapted for use online. 142 While ODR could feasibly be
applied to any dispute, most online dispute resolutions have occurred in relation to ecommerce and electronic data. ODR has been especially advocated for high volume,
low transaction-cost disputes. 143
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NADRAC, above n 49, 23
See Law Institute of Victoria, Law Institute of Victoria (2007), <http://www.liv.asn.au/>, viewed 11 March
2009; The Victorian Bar, The Victorian Bar, <http://www.vicbar.com.au/>, viewed 18 February 2009.
Gutman, Fisher and Martens, above n 45, 128.
NADRAC, above n 49, 23.
Ibid, 23.
Ibid, 22.
See glossary for definition.
Further information can be found on Collaborative Professionals Victoria, Welcome to Collaborative
Professionals Victoria (CPV), <http://www.liv.asn.au/collablaw/index.html>, viewed 10 February 2009.
Graeme Peacock, Preslav Bondjakov and Erik Okerstrom, Ipsos Australia Pty Ltd, Dispute resolution in
Victoria: Community survey 2007 (2007) Department of Justice, Victoria, 18.
Tania Sourdin, 'ADR and technologically supported negotiation - AI' (2006) 25(1) The Arbitrator and
Mediator, 33, 9.
Melissa Conley Tyler, Di Bretherton and Lucy Firth, Research into online alternative dispute resolution:
Feasibility report prepared for the Department of Justice, Victoria (2003) University of Melbourne, 14;
Laurence Boulle, 'On-line ADR' (2005) 24(2) The Arbitrator and Mediator, 9, 10; Sourdin, above n 41, 225232.
NADRAC, above n 61, 9.
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In Australia, online technology has been used to supplement more traditional
approaches to dispute resolution. Parties and ADR providers communicate via the
internet. The Law Council of Australia has a pilot online mediation program that
started in February 2007. 144
The Victorian Department of Justice has a disputeinfo website which provides
interactive tools and self-help information about dispute resolution. 145

144

145

Law Council of Australia, Welcome to the Online Mediation Platform for Law Council of Australia,
<http://v2.theclaimroom.com/?host=280>, viewed 11 March 2009. See also Victorian Law Reform
Commission, Civil justice review: Report (2008), 225.
Department of Justice, Victoria, disputeinfo, <http://www.justice.vic.gov.au/disputeinfo>, viewed 10 March
2009.
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Chapter 3 – Improving outcomes through ADR
ADR is sometimes presented as a solution to many of the perceived problems with
the civil justice system – resolving citizens’ disputes faster and more cheaply while
at the same time reducing pressure on the courts and costs to the state and taxpayers.
Witnesses in the Inquiry expressed optimism about ADR’s potential to improve
outcomes in the civil justice system and reduce demands on the courts. However, the
Committee found that hard data is often lacking or shows mixed results.
This chapter sets out the evidence before the Committee about the outcomes of ADR.
It suggests some strategies to improve the knowledge base about ADR to support
future policy and practice.

3.1

The promise of ADR

The diverse and unstructured nature of the ADR landscape in Victoria creates a
threshold issue about how to describe and measure ADR’s outcomes.
In 2001, the National Alternative Dispute Resolution Advisory Council (NADRAC)
proposed a number of common objectives for participants in ADR processes, ADR
service providers, governments and the community. They were:
•
•
•

to resolve or limit disputes in an effective and efficient way, having regard
to matters such as durability, cost and timeliness
to provide fairness in procedure
to achieve outcomes that are broadly consistent with public and party
interests. 146

However, ADR literature, research and standards continue to describe the objectives
of ADR in different ways and use a variety of performance measures to assess
whether ADR processes are meeting these objectives. 147
The Committee’s discussion paper asked stakeholders what they thought the
outcomes of ADR were and how these should be measured.
In their responses, relatively few stakeholders addressed these issues. Victoria Legal
Aid wrote that agreement or settlement rates and participant satisfaction with ADR
processes could be used in most cases to measure outcomes. 148 The Accident
Compensation and Conciliation Service suggested early resolution of disputes and
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National Alternative Dispute Resolution Advisory Council (NADRAC), A framework for ADR standards:
Report to the Commonwealth Attorney-General (2001), 13-14.
See, for example, NADRAC, above n 146, 127-128; Kathy Mack, Court referral to ADR: Criteria and
research (2003) National Alternative Dispute Resolution Advisory Council and the Australian Institute of
Judicial Administration, 15-22. See also the benchmarks used for industry schemes in Department of
Industry, Science and Tourism, Commonwealth, Benchmarks for industry-based customer dispute resolution
schemes (1997); Standards Australia, Customer satisfaction - Guidelines for complaints handling in
organizations AS 10002-2006 (2006).
Victoria Legal Aid, Submission no. 30, 11.
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durability of settlement agreements as appropriate measures.149 Ms Margaret
Lothian, the Principal Mediator of the Victorian Civil and Administrative Tribunal
(VCAT), supported measuring ADR according to settlement rates, time and money
spent and participant satisfaction. 150
This section looks at the full range of outcomes mentioned in the literature and by
stakeholders.

3.1.1

Outcomes for participants

Settlement or agreement rates
ADR appears to be effective in resolving many disputes, but settlement rates vary
according to the type of ADR, the service provider and the context.
Most of the reported data about settlement rates in Australia relates to mediation.
NADRAC has noted that Australian research studies show consistently high
settlement rates at mediation – usually between 50% and 85%. 151 The Small
Business Commissioner, Mr Mark Brennan, told the Committee that, since it was
established, his office has had a 75% settlement rate for matters referred to
mediation. 152 The Law Institute and the Victorian Bar told the Committee they do
not keep formal statistics but estimated that two-thirds to three-quarters of issues
were resolved at mediation. 153
There is less data available for other types of ADR and what is available shows that
their settlement rates vary. Consumer Affairs Victoria (CAV), which conciliates
disputes about goods and services, reported a 70.7% resolution rate for general
conciliation in 2005-06. CAV’s Building Advice and Conciliation Victoria, which
conciliates disputes about building matters, reported a 50.4% resolution rate in the
same year. 154
The outcomes of determinative types of ADR, such as arbitration or determinations
by industry ombudsmen, are harder to measure in terms of settlement rates. The
ADR service provider will theoretically settle disputes in all cases by making a
determination. The actual effectiveness of the determination in resolving the dispute
needs to be measured in other ways – perhaps by examining the extent to which the
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Accident Compensation Conciliation Service, Submission no. 21, 4.
Margaret Lothian, Principal Mediator, Victorian Civil and Administrative Tribunal (VCAT), Submission no.
17, 11. See also Health Services Commissioner, Submission no. 19, 6; The Mediator Group, Submission no.
3, 13.
National Alternative Dispute Resolution Advisory Council, ADR research: A resource paper (2004), 32.
Mark Brennan, Small Business Commissioner, Office of the Victorian Small Business Commissioner,
Transcript of evidence, Melbourne, 11 February 2008, 5.
Ian Lulham, Chair, ADR Committee, Law Institute of Victoria, Transcript of evidence, Melbourne, 10
December 2007, 11; Tony Nolan, Advanced Mediator, The Victorian Bar, Transcript of evidence,
Melbourne, 10 December 2007, 9.
Consumer Affairs Victoria, Annual report 2005-06 (2006), 26, 28. Some reports suggest that conciliation
and case conferencing have much lower settlement rates at between 20 and 50%: Tania Sourdin and Tania
Matruglio, Evaluating mediation: New South Wales Settlement Scheme 2002 (2002), iii.
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parties seek to challenge the determination – but this information is not always
available. 155
Some stakeholders cautioned that settlement rates are not, of themselves, a perfect
measure because ADR can narrow the issues in dispute even if it fails to produce a
settlement. Justice A M North from the Federal Court wrote in his submission:
As a direct result of mediation, many matters which do not settle proceed to trial
with the issues more clearly defined or on the basis of agreed facts settled by the
parties with the assistance of the mediator. In some instances the parties also agree
that the court should only be asked to determine liability or quantum. 156

Mr Tony Nolan from the Victorian Bar also told the Committee that sometimes ‘the
success at mediation is the realisation that the matter has to be litigated, that the
parties cannot agree, and therefore setting some timetable and limiting the issues
eventually for trial’. 157 NADRAC recognises these benefits in its objectives for
ADR, which refer to ADR’s potential to resolve or limit disputes. 158
Another problem with settlement rates is that they usually only record settlements
achieved at the ADR process. Professor Tania Sourdin from the University of
Queensland has noted that ADR can also have a ‘catalytic’ effect, where parties
negotiate resolutions before ADR takes place or in the wake of ADR. 159 Settlement
data rarely captures these agreements.
It stands to reason that, where disputes are resolved or limited through ADR, the
parties have less need for contact with the courts. However, since most disputes are
settled without the need for a formal hearing, it is difficult to determine the extent to
which ADR improves outcomes in this respect. This would require comparison
between the settlement rates for ADR and settlement rates achieved through
unassisted negotiation. 160
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An evaluation of court annexed arbitration in the Sydney District Court reported that requests for judicial
rehearing after arbitration were rare: Steve Davidson, 'Court annexed arbitration in the Sydney District
Court: An evaluation of the effectiveness of court annexed arbitration in the disposal of cases in the Sydney
Registry (Civil) of the District Court of New South Wales' (1995) 6(3) Alternative Dispute Resolution
Journal, 195, 218. However, another study reported that applications for judicial rehearings were made in
just over half of arbitrated cases in 1994: Marie Delaney and Ted Wright, Plaintiffs' satisfaction with dispute
resolution processes: Trial, arbitration, pre-trial conference and mediation (1997) Justice Research Centre,
paragraph 21.
Justice A. M. North, Federal Court of Australia, Submission no. 37, 7.
Tony Nolan, Transcript of evidence, above n 153, 9. See also The Victorian Bar, Submission no. 13, 32. This
contrasts with the 2004 evaluation of the Magistrates’ Court and DSCV mediation program in non-family
violence intervention order disputes, which reported an escalation of disputes in some cases where
agreement was not reached at mediation: International Conflict Resolution Centre, Review of the DSCV
Magistrates' Court Mediation Diversion (Intervention Order) Project (2004), 34.
NADRAC, above n 146, 13-14.
Tania Sourdin, Alternative dispute resolution (3rd edition) (2008) Lawbook Co., 331.
Mack, above n 147, 25.
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Participant satisfaction
People who participate in ADR processes generally report high levels of satisfaction
with ADR although, again, evidence about whether people find ADR more satisfying
than judicial determination by a court is conflicting.
Socio-legal research shows that participant satisfaction with legal processes is
determined not just by the outcome of disputes, but also by what is described as
‘procedural justice’ – that is, being treated with dignity and care, being able to
understand the process, being able to participate in the process, having some control
and being able to tell their story. 161
NADRAC has reported that Australian research into mediation shows that
participants have a high level of satisfaction with both the mediation process and the
outcomes of mediation, as well as reduced stress. 162
Once again, there is less evidence available for other ADR processes, although two
industry ombudsman schemes – the Financial Industry Complaints Scheme (FICS),
now part of the Financial Ombudsman Service, and the Energy and Water
Ombudsman (Victoria) (EWOV) – told the Committee they received generally good
results in their customer surveys. 163
However, results are not universally positive and some participants have reported
feeling pressured to settle their disputes. 164
Studies that have attempted to compare participant satisfaction with ADR processes
against satisfaction with judicial determination have reported mixed results. An
evaluation of the New South Wales (NSW) 2002 Settlement Scheme, under which
disputes were referred to mediation through the Law Society of NSW, found that
participants who used mediation were happier with the way their dispute was dealt
with and with the outcome than were participants who used unassisted negotiation or
judicial determination. Parties also rated mediation highly in terms of feeling able to
participate, having control and having enough time. However, the results for
arbitration compared with unassisted negotiation or judicial determination were less
positive. 165
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See, for example, the studies summarised in Just Balstad, 'What do litigants really want? Comparing and
evaluating adversarial negotiation and ADR' (2005) 16(4) Australasian Dispute Resolution Journal, 244;
Sourdin, above n 159, 336-337; Rosemary Hunter, 'Through the looking glass: Clients' perceptions and
experiences of Family Law litigation' (2002) 16 Australian Journal of Family Law, 7; Delaney and Wright,
above n 155, chapter 5.
NADRAC, above n 146, 25.
Alison Maynard, Chief Executive Officer, Financial Industry Complaints Service, Transcript of evidence,
Melbourne, 11 February 2008, 8; Fiona McLeod, Energy and Water Ombudsman, Energy and Water
Ombudsman (Victoria), Transcript of evidence, Melbourne, 4 March 2008, 3. An example of a formal
evaluation is the review of dispute resolution processes for credit consumers at VCAT: Tania Sourdin,
Dispute resolution process for credit consumers (2007) La Trobe University, 51-55.
See, for example, Sourdin, above n 163, 55; Sourdin and Matruglio, above n 154, 25 and the discussion of
family mediation in NADRAC, above n 146, 27-28.
Sourdin and Matruglio, above n 154, 67. See also Delaney and Wright, above n 155, paragraphs 45-46. That
study of personal injury plaintiffs in NSW looked at four dispute resolution processes – pre-trial conference,
mediation, arbitration and trial.
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Other studies, particularly in the United States (US), have been less positive about
satisfaction with ADR compared with judicial determination. One US study of
mediation and early neutral evaluation programs was unable to show any effect on
satisfaction or views of fairness. 166
Other research shows that satisfaction is affected by a range of variables, such as
participants’ expectations of the process and the time taken to resolve disputes, and
not just the type of dispute-resolution procedure. 167
Stakeholders who addressed this issue also had conflicting views. Some told the
Committee that, in their experience, ADR did generate greater satisfaction. Justice
Murray Kellam from the Supreme Court told the Committee:
I have been involved with mediation in one way or the other now for 15 years, and I
think the anecdotal evidence is fairly well based, that people are generally happier
about the result of a mediation. When I was the president of VCAT I think we were
doing about 1400 or 1500 mediations a year and I never got a letter of complaint,
and yet I got many complaints about tribunal decisions – constant complaints. 168

Ms Lothian of VCAT told the Committee ‘many VCAT mediators report they are
thanked from time to time, because “That is the first time (the other party) listened to
me”’. 169
Others saw participant satisfaction as an unreliable indicator of success. Mr Nolan
from the Victorian Bar noted ‘[t]here are a lot of people who enter into a settlement
very unhappy with the process and remain unhappy about it for the whole of their
lives’. 170 Ms Diane Carmody, General Manager of the Banking and Finance Sector
Ombudsman (BFSO) – now part of the new Financial Ombudsman Service – told the
Committee:
People are satisfied if they get what they want … people who do not get what they
want are cross about neutral things. They can say that they are dissatisfied with
things such as your logo or the type of paper that you use. So it is very skewed.
Satisfaction is not a useful measure for us. 171
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Sourdin, above n 159, 25. See also the discussion in Balstad, above n 161, 244. For an Australian example,
NADRAC has reported that a 1994 study of investigation and conciliation under Western Australian equal
opportunity legislation showed equal levels of satisfaction and dissatisfaction: NADRAC, above n 146, 2829.
See, for example, Sourdin and Matruglio, above n 154, 18-19, 21; Delaney and Wright, above n 155,
chapters 4-5.
Justice Murray Kellam, Supreme Court of Victoria, Transcript of evidence, Melbourne, 10 December 2007,
3.
Margaret Lothian, Submission no. 17, 4.
Tony Nolan, Transcript of evidence, above n 153, 10.
Diane Carmody, General Manager, Banking and Financial Services Ombudsman, Transcript of evidence,
Melbourne, 11 February 2008, 7. See also Energy and Water Ombudsman (Victoria) (EWOV), Submission
no. 16, 12. Other stakeholders and commentators argue that people can distinguish between outcomes and
processes in terms of satisfaction: Fiona McLeod, Transcript of evidence, above n 163, 4; Tania Sourdin,
Professor of Law, The University of Queensland (Melbourne Campus), Transcript of evidence, Melbourne,
29 November 2007, 8; Melissa Conley Tyler and Jackie Bornstein, 'Court referral to ADR: Lessons from an
intervention order mediation pilot' (2006) 16(1) Journal of Judicial Administration, 48, 57.
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Fairness
Comparing the fairness of ADR processes with judicial determination is equally
problematic.
NADRAC’s objectives for ADR, along with benchmarks and standards for
complaints-handling, generally acknowledge the importance of fairness. 172 However,
one of the perceived disadvantages of ADR is that parties do not enjoy the types of
procedural protections and safeguards offered by the courts – a problem which is
exacerbated where there is an unequal relationship between the parties. 173
Justice and fairness are terms that resist easy definition in any context, let alone for
ADR. Professor Sourdin has previously written that ‘fairness, like beauty is said to
be in the eye of the beholder’. 174 She told the Committee:
It is so hard to judge whether or not an outcome is fair. At the point in which a
matter might be mediated is not a point where everything is finalised, and who is to
judge what is fair and what is not? Even if you sit down and try to empirically test
whether or not this is fair, it is really up to the parties. 175

Commentators have noted that it is particularly difficult to assess the fairness of
agreements reached through ADR. 176 Some service providers do attempt to
objectively evaluate the fairness of both outcomes and processes. EWOV’s
submission stated that it had commissioned an independent evaluation of its
compliance with its obligation to function independently and impartially, including
compliance with rules of natural justice and procedural fairness in its policies,
process and complaint outcomes. It reported that the evaluation was ‘very
positive’. 177
ADR evaluations more commonly test participants’ subjective perceptions about
fairness. Although, like participant satisfaction, perceptions of fairness are influenced
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Tania Sourdin and Louise Thorpe, 'Consumer perceptions of dispute resolution processes' (2008) 15
Competition & Consumer Law Journal, 337, 341-342, referring to, for example, Department of Industry,
Science and Tourism, above n 147; Australian Securities & Investments Commission, Regulatory guide 139:
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Victorian Law Reform Commission, Civil justice review: Report (2008), 214-215; Claire Baylis and Robyn
Carroll, 'Power issues in mediation' (2005) 7(8) The ADR Bulletin, 133; Claire Baylis and Robyn Carroll,
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14 Bond Law Review, 285; Bernard Mayer, 'The dynamics of power in mediation and negotiation' (1987) 16
Mediation Quarterly, 75; Hilary Astor, 'Some contemporary theories of power in mediation: A primer for
the puzzled practitioner' (2005) 16 Australasian Dispute Resolution Journal, 30; National Alternative
Dispute Resolution Advisory Council (NADRAC), Issues of fairness and justice in alternative dispute
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Resolution, 19; Hilary Astor and Christine Chinkin, Dispute resolution in Australia (2nd edition) (2002)
Butterworths, 63-64.
Sourdin, above n 163, 43.
Tania Sourdin, Transcript of evidence, above n 171, 7-8. See also NADRAC, above n 173, which discusses
a range of variables.
NADRAC, above n 151, 20-21; Sourdin and Thorpe, above n 172, 343-344; Sourdin, above n 163, 43, 6466.
EWOV, Submission no. 16, 11.
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by a range of variables, 178 facilitative types of ADR generally report good results
against this criterion. 179
Comparative studies of different dispute resolution procedures also show positive
results for ADR. A 1997 NSW survey of personal injury plaintiffs, for example,
found that 98% of the plaintiffs who participated in a pre-trial conference with a
court registrar rated the procedure as fair, compared with 76% of plaintiffs who used
mediation, 72% who used court-annexed arbitration and 62% of plaintiffs who went
to trial. 180
The lower fairness rating for arbitration is consistent with other surveys that have
looked at determinative types of ADR. For example, a 2002 review of the FICS
scheme across a number of benchmarks including fairness, found concerns amongst
complainants and members about some features, including about the lack of
opportunity to contribute or participate except in writing. 181 A review of courtannexed arbitration in the Sydney District Court also reported lower ratings
regarding fairness and some concerns about bias. 182
Stakeholders with an interest in industry ombudsman schemes pointed to procedural
arrangements designed to promote fairness. The joint submission from the BFSO,
FICS and Insurance Ombudsman Service (now merged into the Financial
Ombudsman Service or FOS, and referred to by that name in the rest of this chapter)
acknowledged that although there are sometimes suggestions that industry
ombudsman schemes are too influenced by industry, ‘[regulatory requirements]
provide for certain features that facilitate independent decision-making and serve to
overcome any perceived lack of independence’. 183 They also noted that the
inquisitorial nature of their processes can actually have advantages for consumers in
terms of fairness. 184 The Consumer Action Law Centre made a similar point in its
submission:
As a non-judicial process, the EDR [external dispute resolution] process averts the
disadvantage consumers would otherwise suffer as a less powerful party in court
litigation (eg. limited resources, limited capacity to bear costs). In other words, EDR
can resolve disputes fairly irrespective of the relative power of the parties to the
dispute. 185
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Sourdin, above n 163, 43; Sourdin and Thorpe, above n 172 338, 344; Delaney and Wright, above n 155,
chapter 4.
See, for example, Sourdin and Thorpe, above n 172, 345-348; Sourdin, above n 163, 66-69.
Delaney and Wright, above n 155, paragraph 45. See also the evaluation of the NSW 2002 Settlement
Scheme: Sourdin and Matruglio, above n 154, iv, 67.
Community Solutions, La Trobe University, University of Western Sydney, Review of the Financial
Industry Complaints Service 2002 - Final report (2002), 19.
Davidson, above n 155, 219.
Banking and Financial Services Ombudsman, Financial Industry Complaints Service and Insurance
Ombudsman Service, Submission no. 22, 9. See also Consumer Action Law Centre, Submission no. 15, 2.
Banking and Financial Services Ombudsman, Financial Industry Complaints Service and Insurance
Ombudsman Service, Submission no. 22, 7.
Consumer Action Law Centre, Submission no. 15, 8.

41

Inquiry into alternative dispute resolution and restorative justice

Agreement durability
Another measure that is sometimes used to assess the outcomes of ADR is the
durability or ‘stickability’ of agreements – that is, whether the parties abide by
agreements over time.
The relative unenforceability of agreements reached through ADR compared with
court orders is sometimes mentioned as a disadvantage of ADR. 186
Enforceability depends on the type of ADR process. Some determinative ADR
schemes, for example, do have enforceability mechanisms. The FOS noted in its
submission that:
industry-based EDR schemes have the ability to make decisions that are binding on
their members but are not binding on consumers … This is because the members
agree contractually to be bound by the decisions of the scheme. Decisions on
industry-based EDR schemes in the financial services sector can also be enforced by
reporting any non-compliance to [the Australian Securities and Investments
Commission]. 187

There have been some reported problems with other types of ADR such as
mediation, where agreements have subsequently fallen apart and parties have had to
go back to court facing even greater time, expense and stress.188
There have been few longitudinal studies to show the extent to which parties abide
by ADR agreements over time. NADRAC has reported that research shows that
agreements reached at mediation are durable. 189 However, a survey of family dispute
resolution clients 12-18 months after mediation had mixed results. Twenty-three per
cent of respondents said their mediation agreements were working for only some
issues and 15% said the agreements did not work at all. 190
The stakeholders who addressed this issue were positive about the durability of ADR
agreements compared with court orders. The County Court’s submission stated ‘[t]he
parties may be … more accepting of a solution when they have been actively
involved in the process of negotiation and compromise rather than as witnesses in a
trial controlled by the Court’. 191 Ms Danielle Huntersmith, one of the Victorian Bar’s
accredited mediators, told the Committee:
I do not have the exact figures but I recall reading that there is a huge difference
between the compliance rate with the settlement that comes out of mediation and
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See, for example, Victorian Law Reform Commission, above n 173, 214.
Banking and Financial Services Ombudsman, Financial Industry Complaints Service and Insurance
Ombudsman Service, Submission no. 22, 7. See also Consumer Action Law Centre, Submission no. 15, 2.
See, for example, Thomas Gibbons, 'When mediation goes wrong' (2007) July 2007 New Zealand Law
Journal, 205.
NADRAC, above n 146, 25.
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presented at the Third National Alternative Dispute Resolution Research Forum, Melbourne, 13-14 July
2007). See also International Conflict Resolution Centre, above n 157, 35, which reported more positive
results.
County Court of Victoria, Submission no. 14, 3.
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court orders … I think the compliance rate [for mediated settlements] is about 80%,
whereas if you go down to court orders they are often not complied with and there is
a huge cost associated with trying – and trying – to enforce those. 192

Time
The ability of ADR to resolve disputes faster than the courts is often claimed to be
one of its principal benefits.
The time involved in resolving disputes has a significant impact on the community.
The Department of Justice’s 2007 community survey on dispute resolution estimated
that Victorians spent 30.5 million hours on resolving serious business disputes and
family, neighbourhood or association disputes over a 12 month period, at an
estimated cost of $1 billion. 193 This time has non-financial costs as well, in terms of
emotional stress and participant satisfaction with the legal system. 194
It is difficult to judge the extent to which ADR saves time compared with the courts.
The Committee received evidence from a number of ADR service providers about
their performance in terms of timeliness. The Accident Compensation and
Conciliation Service’s submission said that it concluded over 70% of matters within
80 days of lodgement of a conciliation request. 195 Ms Lothian, the Principal Mediator
at VCAT, said standard domestic building list matters go to mediation within
approximately six weeks. 196 The Small Business Commissioner told the Committee
his office’s average timeframe from date of application to date of mediation was
about 10 weeks. 197 EWOV told the Committee it had key performance measures
requiring a certain proportion of cases to be closed within set timeframes. 198
There is a lack of detailed data about timeliness in the courts against which to
compare these results. However, the Productivity Commission’s annual reports on
court administration services do include a ‘backlog indicator’ which showed that, in
Victorian courts in 2007-08, 9.1% of non-appeal cases in the Supreme Court were
over 12 months old, as were 28.2% of non-appeal cases in the County Court and
11.1% of cases in the Magistrates’ Court. 199 However, ADR may not be quicker than
the traditional justice system in all cases. The Principal Mediator at VCAT told the
Committee that there are brief hearings for residential tenancy cases at VCAT and
stated, ‘I suspect that if there were [ADR], the time commitment required of the
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Conference, Wellington, New Zealand, 13-16 April 2004), 4.
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parties would make it less likely that tenant-respondents would attend the
Tribunal’. 200
Some studies have attempted to directly compare the timeliness of ADR processes
with the courts. These studies show that ADR generally resolves disputes faster than
the courts, but not always faster than unassisted negotiation between parties. The
evaluation of the 2002 NSW Settlement Scheme, for example, found that disputes
that went to arbitration and mediation took less time to resolve than disputes that
went to hearing, but slightly longer than cases resolved by unassisted negotiation. 201
Other studies of arbitration and mediation report that ADR can resolve disputes
faster than unassisted negotiation, but only marginally. 202
In cases where ADR is unsuccessful in resolving a dispute, it may actually increase
delays by adding another step in the litigation process.
Stakeholders were generally positive about ADR’s ability to resolve disputes quickly
even though some acknowledged this was difficult to show empirically. Ms Lothian,
for example, told the Committee:
Research into ADR has difficulty saying for certain that cost and time is reduced. It
is not the same as, say, a double-blind drug test, which can say positively how a
drug differs from a placebo. However, indications at VCAT are that ADR does
resolve many disputes quickly and (relatively) cheaply. 203

The Small Business Commissioner agreed there were flow-on benefits from faster
resolution, telling the Committee:
When I was in private practice and involved with litigation, the stress that people
experience when they are waiting 18 months to two years to get into court, you
notice it and it is very, very bad for them. I think there is an emotional or social
benefit that comes out of [ADR] as well. 204

Cost
Comparing the costs of ADR with the costs associated with going to court, also
raises difficult issues.
While there are generally some costs involved in using ADR, they vary depending on
the service provider and whether or not the parties are legally represented. At one
end of the scale, the Committee heard that some industry ombudsman schemes
provide services to consumers free of charge and, as it is easy for consumers to use
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the schemes without a lawyer, they can save on legal costs as well. 205 At the other
end of the scale, mediators in private practice can charge between $2000 and $6000 a
day. 206
Case study 2 describes the case of one consumer who was able to benefit from
accessing ADR via an industry ombudsman scheme.

Case study 2: ‘The complaint with the TIO has protected the consumer from
potential legal costs’ 207

‘A mentally ill consumer entered into a mobile telephone contract. The usage costs
for the phone amounted to approximately $200 per month, and the consumer was
unable to pay this. The consumer was then charged large termination fees, such that a
total of approximately $2000 was claimed by the telecommunications provider.
Legal representatives of the telecommunications provider threatened court action. By
lodging a complaint with the Telecommunications Industry Ombudsman (the TIO),
the telecommunications provider was prevented from taking court action until the
external dispute resolution process was resolved.
Negotiations are continuing, but the complaint with the TIO has protected the
consumer from potential legal costs had the telecommunications provider issued
legal proceedings.’

Some studies do suggest that ADR can result in lower legal costs compared to
litigation through the courts. The 1997 study of NSW personal injury plaintiffs, for
example, found that plaintiffs whose disputes were resolved through judicial
determination paid a higher median amount for legal costs than plaintiffs who used
arbitration, mediation or pre-trial conference. 208
Other data is more ambiguous, particularly when ADR is compared with unassisted
negotiation. The evaluation of the 2002 NSW Settlement Scheme found that median
case costs for disputes that went to mediation or arbitration were lower than for
disputes that went to trial, but there was a much smaller difference compared with
disputes that were resolved directly between the parties. 209
Cost savings are also largely dependent on whether ADR is successful in resolving
disputes. If ADR is unsuccessful and the parties have to proceed to or continue in the
courts, the cost of the ADR process has to be added to the overall cost of the
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dispute. 210 The Victorian Privacy Commissioner told the Committee that while
‘ADR processes are typically cheaper and faster processes than formal litigation’:
ADR services may not always reduce the time and cost associated with resolving
disputes. For example, where a dispute is referred to conciliation under the
[Information Privacy Act] and that dispute is not resolved by conciliation,
complainants have the option of having their case referred to VCAT. Where this
occurs, complainants effectively have to go through both the ADR process and a
formal process of litigation. 211

The equivocal nature of ADR’s cost savings is also evident from the Department of
Justice’s 2007 community survey about dispute resolution. Participants in the survey
were asked an open-ended question about the factors that might encourage them to
use ADR services. The cost of ADR was the most common factor cited by
participants as encouraging use of ADR services, but also the most common factor
likely to deter people from using ADR. 212
While some stakeholders noted the cost savings of ADR were difficult to measure,213
others who addressed the issue were generally positive about ADR’s potential.
Ms Lothian from VCAT told the Committee that the ‘saving in legal costs and
general agony is enormous’. 214 The Victorian Bar wrote ‘it is obvious that in a
majority of cases the parties avoid the cost of preparation and running a substantial
trial’. 215 The Supreme Court’s submission stated that ‘[t]he cost savings to the parties
and the community … are indisputable’. 216

Flexibility
The Committee heard that a clearer argument in favour of ADR is that it can provide
‘individualised justice’ in the form of solutions that are tailored to the needs of the
participants, rather than the fixed remedies that are offered by the courts, under law.
Industry-based schemes, for example, are able to consider not just legal requirements
but also industry codes and guidelines, good industry practice and what might be
considered ‘fair and reasonable’ in the circumstances. The Consumer Action Law
Centre wrote in its submission that:
industry-based EDR schemes are not judicial bodies, and as such do not need to rely
on fixed rules, but are able to apply flexible standards and principles … (eg. of
fairness) … As non-government regulators, they are not bound to prescriptions in
Acts which means it is easier for them to change to adapting marketplace
conditions, they are structured to maximise results for consumers and industry, and
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their constitutions typically endow them with enormous flexibility in resolving
disputes. 217

Case studies 2 and 3 describe the cases of consumers who used two such industry
ombudsman schemes.
Case study 3: ‘She was at risk of losing her house’ 218

‘The consumer, who was profoundly deaf and in receipt of a disability pension, took
out two loans as co-borrowee (with her parents) secured over her house. Significant
portions of the loan amounts did not benefit her, but benefited her mother. The bank
providing the loans was aware that the consumer was deaf but had not provided an
interpreter, nor suggested the consumer seek independent legal advice. After taking
the matter to the [Banking and Financial Services Ombudsman, now part of the
Financial Ombudsman Service], and after some negotiation, the bank agreed to
discharge the consumer’s liability for one loan and reduce the consumer’s liability
for another loan. In the end, the consumer paid approximately $12 000, whereas the
amount outstanding on the loans was slightly over $100 000. This result was very
beneficial for the consumer, for she was at risk of losing her house.’

Some other ADR service providers also referred to outcomes that ADR can provide
but that the courts cannot. Victoria’s Health Services Commissioner, for example,
told the Committee, ‘Most of the people who come to my office want three things:
they want to know what went wrong; why it went wrong; and they want to make sure
that what happened to them does not happen to somebody else’. 219 She referred to an
apology as an example: ‘Most people are always assisted by a genuine apology. The
apology is incredibly powerful. You see people angry and upset; if they get a genuine
apology, they relax and the dialogue can begin’. 220
ADR also has the ability to provide compromise or ‘win-win’ outcomes compared
with judicial determination. Justice Kellam noted that, while the outcome of
traditional litigation is that one party wins and one party loses, mediation offers an
alternative:
when I hand down a judgment I am determining rights, and the rights will usually
be, ‘You win, you lose’, or ‘You own this land, you don’t’, or ‘You’re a beneficiary
of this will’, or ‘You’re not’. There is a winner and a loser. Litigation is rights based
and mediation, very simply, is interest based. 221
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Confidentiality
One of the additional perceived benefits of ADR is that, as processes are conducted
in private, confidentiality is preserved. 222
This is seen as a particular benefit for certain parts of the community. For example, it
has been said that people with mental illness or HIV/AIDS may value ADR’s
confidentiality as such complaints are not easy to discuss in a public forum or may
result in further discrimination if revealed publicly. 223 According to the Ethnic
Communities’ Council of Victoria, confidentiality is ‘[o]ne of the great advantages’
of ADR because ‘[p]eople from CALD [culturally and linguistically diverse]
communities may wish to keep disputes and legal issues private due to cultural
stigma and traditional views’. 224
The downside, however, is that because ADR ‘privatises’ dispute resolution, it may
be seen as unsuitable where a definitive or authoritative resolution of a dispute is
required for precedential value; when public sanctioning is required; when repetitive
statutory violations need to be addressed collectively and uniformly; where third
parties’ rights are significantly affected; or when fundamental rights enshrined in the
Constitution require protection. 225 In these cases, the public interest may require a
public hearing and a public decision. The Privacy Commissioner, for example, noted
that ADR’s lack of formal determinations do not permit reporting of systemic issues
in the way a public process might. 226
This issue is discussed further in chapter 4.

Participant empowerment
Another argument used by ADR’s supporters is that, regardless of its short term
impact, ADR offers long term benefits by teaching participants skills needed to
resolve conflicts for themselves. 227
Commentators have noted that these benefits are extremely difficult to measure. 228
Some studies have tried to address the issue. An evaluation of a Magistrates’ Court
and Dispute Settlement Centre of Victoria (DSCV) mediation program for nonfamily violence intervention order disputes reported a ‘positive effect’ on many
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clients’ ability to resolve disputes based on feedback from mediators. It cited factors
such as clients being given an opportunity to experience constructive conflict
resolution and being encouraged to take responsibility for their own disputes.229 A
survey of participants in family mediation asked whether they had learnt skills that
assisted them to resolve other issues. Twenty-three per cent said ‘very much’ and
25% reported ‘somewhat’, although 17% responded ‘not at all’. 230
Several stakeholders told the Committee that, in their experience, participants did
benefit from ADR in the longer term. Ms Lothian from VCAT told the Committee:
Lack of knowledge about how to negotiate is surprisingly common. There is
anecdotal evidence from VCAT mediators that we spend time in many mediations
teaching people how to negotiate. If they had these skills before the dispute came to
VCAT, it might not have got there. 231

Magistrate Anne Goldsborough also told the Committee:
One of the benefits of ADR, speaking as a committed mediator, is that engaging in a
process to resolve a dispute is what we all need to learn … unless we can resolve a
dispute and have those skills, many of life’s hurdles really do stop us. 232

One stakeholder called for more ‘below the iceberg’ analysis of ADR to gauge its
impact on short and long term relationships and attitudes towards dispute
resolution. 233 Chapter 6 of this report looks at ways to empower people to resolve
disputes themselves.

Preserving relationships
The less adversarial, more cooperative nature of ADR is also sometimes presented as
offering long term benefits compared with judicial determination because it
preserves ongoing relationships between the parties.
Some ADR processes such as collaborative law are expressly aimed at promoting
better long term relationships. According to one description, collaborative law
‘encourages the parties to communicate more effectively to arrive at a mutually
acceptable long-term solution that will not polarise the parties even further’. 234
Although the Committee found little hard data to assess ADR’s success in this
regard, it was reflected in the experience of some stakeholders. Justice Kellam
recounted one commercial dispute between a vineyard owner and a nurseryman that
he had referred to mediation, which is set out in case study 4. Another stakeholder
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reported, ‘I have experienced a large number of matters in which the relationship
building benefits of an ADR process have been more decisive than the commercial
outcomes.’ 235
Case study 4: ‘Sometime later they were still both in commercial
arrangements’ 236

‘I can give you one very brief anecdote. A few years ago I was in a regional city. I
was hearing civil cases. There was one case in the list which involved a dispute
between a vineyard grower and the nurseryman who supplied him. Before this case
came on for trial, and it was in that month’s list, it became obvious that for both
parties – one was flying experts across from Adelaide and another was flying them
up from Melbourne; a half a dozen experts – it did not matter who won or lost it, they
were both broke. The winner might have won it, but he was not going to get his
money because the other fellow was going bankrupt, and vice versa. I inquired as to
whether the matter could be settled by mediation and there was resistance to it. I then
got the parties in to the court and said, ‘This is ruinous for everybody. This is going
to take two weeks. Somebody is going to come to dreadful grief, and probably both
of you’. Everybody said, ‘It cannot be mediated’, and I said, ‘Well, it is going to be’.
I selected a local solicitor and requested him to come in; I knew he had mediation
training. The case settled about three days later. For two and a half days they were
out in the jury room and I could hear the loud voices, but it resolved.
The nice thing about that story is that a year later when I went back there – I knew
one of the terms of settlement involved something about some free provision of vines
over a period of time, I heard that around the traps – sometime later they were still
both in commercial arrangements, still years down the track. That is the difference
with litigation. It can preserve relationships, it can ensure that parties are looking at
their own interests and are generally happier. I do not think there is any doubt about
the value of mediation.’

3.1.2

Outcomes for the state

Savings for the justice system
Victoria’s civil court system requires substantial public funding. According to the
Productivity Commission, in 2007-08 recurrent expenditure on court administration
for Victorian civil courts, excluding court income, was $95.1 million. Recurrent
expenditure for all Commonwealth, state and territory civil courts was $531.3
million. 237
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It is not surprising that ADR’s potential to divert disputes from the courts and reduce
pressure on their resources is one of its chief attractions for governments. 238
Stakeholders from the courts, the legal profession and ADR service providers all told
the Committee that ADR has the potential to reduce the level of litigation and its
consequent pressures on the publicly funded court system. The County Court’s
submission stated that ‘[r]esolution of a case at mediation, or at case conference, will
allow the Court to focus its judicial resources on hearing and determining other
cases’. 239 Mr Michael Heaton QC from the Victorian Bar told the Committee:
when you think of what [ADR] saves by virtue of avoiding a lengthy trial or
litigation so far as the parties are concerned, it means that whether it is 50 per cent,
60 per cent or 70 per cent it is performing a very significant function so far as
savings to the community, and in fact to the government. 240

Mr Lawrence Reddaway from the Institute of Arbitrators and Mediators Australia
told the Committee that:
the courts in general are overworked – we hear that. They are certainly expensive
and there is a great strength for arbitration and other processes in the private sector
to take the load off the public sector courts. 241

Data and research about the extent to which ADR produces savings for the courts,
and ultimately for the government and community, is limited.
Some evaluations of court-annexed ADR in Victoria have been positive about the
impact on the courts. The Magistrates’ Court has reported that its pilot program with
DSCV at the Broadmeadows Magistrates’ Court, under which all civil claims less
than $10 000 are referred for mediation, has:
•
•
•
•
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reduced the listing of civil cases at the Broadmeadows court from 10 cases
per ‘civil day’ to four or five cases
increased certainty in court time-allocation because cases that are listed
proceed to judgment and do not settle at the door of the court
reduced delays in the civil list from 12-14 weeks to six weeks
saved an estimated half day of magistrates’ time and an estimated half day
of the time of a judicial registrar.242
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Other research is less positive. Professors Hilary Astor and Christine Chinkin have
written that the evidence does not in fact suggest significant overall savings for
courts, although they note ADR promotes greater efficiency by ‘allowing courts to
settle efficiently those cases that are going to settle, allowing resources to be focused
on cases that need to go to trial’. 243 NADRAC has also commented that some
research suggests that court-annexed ADR does not lead to overall savings. 244
Any savings that ADR does generate for the courts have to be offset against the cost
to the government of funding ADR. Where ADR is court-annexed, it is likely to lead
to some additional work for court administration. 245 Government-funded ADR
service providers like DSCV and the Health Services Commissioner also require
public funding.
Savings for the courts also depend on the extent to which ADR is successful in
resolving disputes. There is a risk that ADR may actually add to case disposal times
if agreements are not durable or because it takes time to resolve complex issues.246
The evaluation of the Magistrates’ Court and DSCV mediation program in nonfamily violence intervention order disputes, on the other hand, found that only 46%
of disputes that failed to settle actually continued in the Court. The authors noted
evidence that mediation may have clarified the issues in dispute and reduced the
length and complexity of subsequent court proceedings, but it was not possible to
judge because of a lack of court data about usual hearing times for intervention order
disputes. 247
Ms Lothian from VCAT told the Committee:
I imagine that ADR has reduced the use of court time, although the conventional
wisdom has long been that only 5% of big cases run to a decision or judgement.
Savings to courts, tribunals and hence the public purse should only be seen as a
useful by-product of ADR; not as a reason to use it. 248

Savings for the state as a litigant
The Committee’s discussion paper noted the Victorian Government is itself a
significant party to litigation in Victoria’s courts. In 2006-07, Victorian Government
departments and statutory agencies that participated in its legal services panel
arrangements spent $46.68 million on external legal services, a proportion of which
would relate to litigation. 249
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Some governments are encouraging use of ADR by their departments and agencies
as a way to contain legal costs. In 2001, the United Kingdom’s Lord Chancellor
pledged government departments would use ADR processes in all suitable cases,
leading to an estimated £73.08 million saving in 2006-07. 250
There is no data available about how much the Victorian Government has, or could,
save in legal costs through greater use of ADR. The Committee notes potential
savings in this area, but is not able to make any finding.

3.1.3

Outcomes for society

The Committee’s discussion paper for the Inquiry also asked about ADR’s impact on
the community.
Disputes have a significant impact on the economic and social wellbeing of the
Victorian community as a whole. The Department of Justice’s 2007 community
survey on dispute resolution estimated there were 3.3 million disputes in Victoria in
the 12 months prior to the survey, which cost the community an estimated $2.7
billion in money and time to resolve. 251 This is in addition to social and emotional
consequences of disputes in the community. The Committee notes that this survey
defined ‘dispute’ very broadly, describing it as ‘a conflict or disagreement between
two or more people, businesses or organisations’. 252
Some stakeholders referred to ADR’s general economic and social benefits for
society in their evidence to the Committee. The Small Business Commissioner told
the Committee, ‘I think we have made a significant contribution to the economy,
because what was in dispute is now resolved and the money that might have been
stalled is now flowing’. 253 LEADR – Association of Dispute Resolvers (LEADR), a
non-for-profit association that promotes ADR, told the Committee its member
surveys showed ‘some underlying drivers for many LEADR members is that they see
ADR as a way of promoting peace and facilitating justice’. 254
There is limited formal research on this issue, 255 and some stakeholders noted these
kinds of long term and intangible benefits are impossible to measure. Victoria Legal
Aid, for example, wrote:
More general benefits for society include less ongoing and unresolved disputes
overall, and improved relations between people who would otherwise be involved in
disputes. However, it is difficult to envisage how any of these broader benefits
could be measured or quantified. 256

250
251
252
253
254

255

256

Ministry of Justice, United Kingdom, The annual pledge report 2006/07 (2007).
Peacock, Bondjakov and Okerstrom, above n 193, i-ii.
Ibid, 1.
Mark Brennan, Transcript of evidence, above n 152, 5.
Fiona Hollier, Chief Executive Officer, LEADR - Association of Dispute Resolvers (LEADR), Transcript of
evidence, Melbourne, 4 March 2008, 2.
See, for example, International Conflict Resolution Centre, above n 157, 47, which referred to these issues,
but was based on anecdotal assessments.
Victoria Legal Aid, Submission no. 30, 12. See also County Court of Victoria, Submission no. 14, 3.

53

Inquiry into alternative dispute resolution and restorative justice

Some of the industry-based schemes that took part in the Inquiry noted they have
clear policy and education functions which offer benefits for all consumers. The
submission from the FOS advised:
industry-based EDR schemes create valuable feedback to members about the
consumer experience that raises the standards of the individual members and the
industry as a whole. Industry-based EDR schemes are also proactive in training and
educating the industry on best practice. 257

The discussion paper noted there are financial costs to industry in operating these
schemes which may ultimately be passed on to consumers. The submission from the
FOS acknowledged this, but noted that regulatory costs were low. 258

3.1.4

The Committee’s findings

The evidence before the Committee suggests that ADR clearly has potential to
improve outcomes for participants, the state and society against a range of criteria,
but evidence about whether it does improve outcomes is limited and inconclusive.
Firstly, there is a lack of consensus about the objectives of ADR and how to measure
whether or not it is meeting those objectives. Secondly, while evidence from
stakeholders is generally positive, the evidence gaps and contradictions in existing
research and data raise many questions.
Based on the evidence that is available, it appears that:
•

•
•
•

Facilitative types of ADR like mediation often compare well against
judicial determination using criteria such as participant satisfaction; time
and cost for participants; flexibility; and intangible benefits like improved
conflict resolution skills.
Some determinative types of ADR, such as arbitration, tend to compare
less positively against some criteria such as participant satisfaction.
ADR does have some limitations compared with judicial determination,
such as fewer procedural protections and safeguards, and less public
accountability.
There is less evidence about the extent to which ADR improves outcomes
compared with unassisted negotiation.

The Committee considers there is scope for expanding and enhancing ADR in
Victoria but, as some commentators have started to suggest, a rigorous and critical
approach is required that looks closely at when ADR should be used and how to
ensure quality services. 259
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The policy implications of these issues are addressed in the remainder of this part of
the report. The following section examines steps that the Government can take to
support an evidence-based approach to these tasks in the future.

3.2

An evidence-based approach to ADR

3.2.1

Existing knowledge constraints

Despite the considerable number of evaluations and studies about ADR both in
Australia and overseas, 260 the previous section identified some sizeable gaps in
research and data collection about the outcomes of ADR. In its recent report on
Victoria’s civil justice system, the Victorian Law Reform Commission (VLRC)
raised similar concerns, concluding there was a lack of empirical data on the
effectiveness of court-ordered mediation in Victoria, including its cost-effectiveness.
It called for more data on narrowing issues and settling disputes; bringing about
earlier resolution of disputes; reducing the length and cost of proceedings; assisting
the courts to manage their caseloads; and providing fair outcomes. 261
One problem is the lack of comparative data about the full range of ADR services
available in Victoria. In 2001 NADRAC noted that most research focuses on
mediation in family disputes or on individual ADR services that are able to fund
proper evaluations. It stated ‘there has been no comprehensive evaluation of ADR
across all sectors in Australia’. 262 NADRAC’s 2001 report also noted that very little
is known about issues such as the appropriateness of alternative forms of ADR for
different disputes and the effectiveness of different processes. 263 LEADR told the
Committee there was an urgent need for data collection ‘across the full spectrum of
ADR processes and referral methods’. 264
There are also other gaps in the information that is currently available, some of
which have already been noted in this chapter. Particular issues identified by
stakeholders and commentators include:
•
•
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the variables that influence whether ADR processes are successful or not
successful 265
what happens to disputes which are not settled through ADR. 266 For
example, do all disputes return to the courts, does ADR narrow the issues

This report refers to only some of the available studies. For more comprehensive lists, see NADRAC, above
n 151, 38-41; Mack, above n 147, 91-102; Sourdin, above n 159, 451-472; Australian Law Reform
Commission, above n 225, appendix D.
Victorian Law Reform Commission, above n 173, 278-283, 285. See also Tania Sourdin, Transcript of
evidence, above n 171, 5
NADRAC, above n 146, 26.
Ibid, 92.
LEADR, Submission no. 36, 5.
See NADRAC, above n 151, 31-32; Mack, above n 147, 84.
The Mediator Group, Submission no. 3, 5; Accident Compensation Conciliation Service, Submission no. 21,
4-5; David Bryson, Conciliation Officer, Accident Compensation Conciliation Service, Transcript of
evidence, Melbourne, 11 February 2008, 6; The Victorian Bar, Submission no. 13, 16-17.
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•

•
•

in dispute, do participants later resolve the dispute themselves or do they
simply give up?
longitudinal studies that look at the long term impacts of ADR on
participants. 267 Impacts might include tangible factors such as the long
term durability of agreements as well as more intangible factors such as
improved conflict handling skills and ongoing relationships between
participants
the impact of ADR on the time and resources of courts
whether and how ADR improves outcomes compared with unassisted
negotiation between disputants, not just with judicial determination. 268

Another concern is the lack of consistency in existing data collection. Data collection
requirements and practices vary widely from provider to provider. The Victorian Bar
and the Law Institute told the Committee they did not maintain any records of
mediations conducted by their members. 269 Amongst courts and tribunals, there is
some detailed reporting in VCAT but minimal data collected in the higher courts. 270
The Supreme and County Courts noted that Professor Sourdin had been engaged to
undertake a data collection project regarding mediations to address these issues. 271
Statutory schemes, for example the Health Services Commissioner, highlighted
annual reporting obligations. 272 Industry-based schemes told the Committee they had
review and reporting requirements but the Consumer Action Law Centre noted
‘inconsistencies between schemes in quality and usefulness of information’. 273
In 2001 NADRAC recommended development of common performance and activity
indicators, 274 but its submission to the Committee reported ‘[l]ittle has changed ... If
anything, the emergence of new ADR practices and the ongoing growth in service
providers has further complicated the situation’. 275

3.2.2

Promoting an evidence-based approach to ADR

The current problems with data collection and research about ADR are not just
theoretical. They limit the scope for evidence-based policy and practice and make it
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hard to tell whether public investment in ADR is justified. The VLRC’s civil justice
report, for example, noted ‘[m]easuring the outcomes of ADR in Victoria is
important for identifying whether ADR programs are meeting their aims and
fulfilling their potential’.276 The Law Institute’s submission noted that:
Collecting data on civil ADR outcomes would provide information that would be
useful to the government in setting ADR policies. This data could be analysed by an
external body to show the settlement rates and would enable calculations of costs
savings. In turn, this would assist the government to form a view on whether ADR
should be further encouraged. 277

In 2001 NADRAC concluded that ‘[i]mproved research, evaluation and data
collection is pivotal to the future development of ADR, including ADR standards’.278

The role of government
There have been previous calls for improved knowledge about ADR. In 2001
NADRAC recommended the Commonwealth encourage common performance and
activity indicators for ADR in order to improve quality, consistency and
comparability in data collection. It also suggested initiatives such as research
partnerships between service providers and universities and distribution of practical
resources, such as evaluation kits, for service providers. 279 In its recent report on
Victoria’s civil justice system, the VLRC recommended the government establish a
Civil Justice Council to facilitate ongoing review and reform of the civil justice
system in Victoria, including ongoing review of ADR processes in the courts. It also
recommended that parties should be required to submit reports to the courts at the
conclusion of any ADR process. 280
At a federal level, NADRAC has taken some steps to improve the quality and
consistency of research and data relating to ADR. Along with its attempts to develop
common objectives for ADR, noted at the beginning of this chapter, it published a
compendium of ADR statistics in 2003. 281
Stakeholders in this Inquiry had different views about who should be responsible for
collecting data and promoting research. Mr Alan Wein from The Mediator Group – a
mediation service provider – nominated the VLRC’s proposed Civil Justice Council
for this role but said it should collect data about all ADR services and not just those
in courts. 282 Victoria Legal Aid and LEADR suggested that, because of the breadth
and diversity of ADR services, the government or Department of Justice should
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NADRAC, above n 146, 92.
Ibid, 93.
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alternative dispute resolution in Australia (2003).
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collect data in collaboration with service providers. 283 Possibilities mentioned by
other stakeholders included the courts themselves, individual ADR service providers
or an independent monitor for industry-based schemes. 284
The Committee’s view is that it is time for the Victorian Government to take a more
direct and proactive role in promoting consistent data collection and research about
ADR. Although bodies like the VLRC’s proposed Civil Justice Council and the
courts have a key role to play, their focus is necessarily on court-based ADR. There
needs to be a central, coordinating body that can address the full range of ADR
service providers in Victoria.
The Committee believes the government can act as a champion for improved data
collection and reporting by setting reporting standards for both government and
court-based ADR schemes, and encouraging reporting by private sector providers
through templates and other resources. The government should collect and publish
reports of data from all government and court-based ADR schemes, and any data
provided by private sector providers, on an annual basis. The government can also
assist by commissioning appropriate research into ADR.

What kind of data and research is required?
The Committee heard differing views about the types of data and information that
should be collected and reported.
NADRAC has previously called for both quantitative data collection and qualitative
research that goes beyond considering whether mediation is successful to look at
questions such as which processes work (when and for whom), as well as the types
of skills needed by practitioners. 285 LEADR made a range of suggestions that
address the types of outcomes discussed in this chapter as well as issues such as the
number and type of matters that proceed to court when ADR fails. 286 The Law
Institute also suggested, amongst other things, looking at the stages at which matters
are referred to ADR and what happens to disputes in court if ADR fails. 287 There was
also some support for greater reporting of settlement or agreement outcomes from
ADR processes. 288
The Committee agrees that there is a need for both data collection and qualitative
research to address the evidence gaps identified in this report. At a minimum, the
Committee believes there is a need for consistent data collection across ADR service
providers about:
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•
•
•
•
•

settlement rates
factors that may influence settlement rates, such as referral stage
what happens when disputes are not settled at ADR
participant satisfaction with ADR and perceptions of fairness
the time and costs expended by participants and service providers.

The Committee also believes that, as a priority, there should also be qualitative
research into the evidence gaps identified in section 3.2.1 of this chapter, and that the
government should work with courts, service providers, researchers, academics, and
other relevant organisations and individuals to identify additional gaps in existing
data and research.

Challenges for data collection
The Committee acknowledges that data collection and research in this area is not a
simple task.
Previous studies have noted considerable methodological and conceptual difficulties,
not least of which is the lack of agreement within the industry, about the objectives
of ADR and appropriate performance measures. 289 The Committee’s view is that the
objectives proposed by NADRAC in 2001 are appropriate:
•
•
•

ADR should resolve or limit disputes in an effective and efficient way.
ADR should provide fairness in procedure.
ADR should achieve outcomes that are broadly consistent with public and
party interests. 290

The government should collaborate further with NADRAC and service providers to
develop agreed performance measures for these objectives.
Another major concern raised by stakeholders was privacy and confidentiality. As
noted earlier, the confidentiality of ADR is seen as one of its benefits compared with
judicial determination. Some stakeholders opposed extensive data collection on the
grounds that it could undermine confidentiality.291 The Victorian Privacy
Commissioner also drew the Committee’s attention to the requirements of Victorian
privacy legislation. She noted that public sector organisations must not collect
information unless it is necessary for one or more of their functions or activities,
must collect information by lawful and fair means and not in an unreasonably
intrusive manner. 292 The Commissioner and some other stakeholders favoured de-
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identified data collection, 293 and the Committee believes this would be an
appropriate solution to these concerns.
Other challenges include:
•

•

•
•
•

•

the diversity of ADR services. Ms Lothian from VCAT wrote that ‘I
suspect sector-wide reporting would be so general that its use would be
limited’. 294 Other stakeholders told the Committee their services had
distinctive features that made comparison with other services difficult 295
the costs involved for service providers in collecting data or seeking client
feedback. 296 Some stakeholders suggested templates or agreed data
formats might be helpful for service providers, 297 and the Committee
agrees
the need for agreed definitions for basic terms like ‘dispute’, ‘resolution’,
and ‘agreement’ 298
the need for specific collection and evaluation methods in the case of
disadvantaged individuals and groups 299
the potential negative impacts of reporting settlement outcomes. The
Victorian Privacy Commissioner told the Committee her office published
de-identified case notes but there was a risk these could form the basis of
‘standard’ outcomes 300
determining how to compare outcomes of ADR with outcomes in the
courts given that data from the courts is also limited, and most disputes in
the courts settle through unassisted negotiation even without ADR. 301

The Committee also acknowledges the concern expressed by NADRAC about
problems that might arise ‘if the Commonwealth and each state and territory
approached the question of consistent performance and activity data in isolation’. 302
Pending a national approach to these issues, the government should work with both
NADRAC and ADR service providers to develop consistent data collection and
reporting standards and research priorities.
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Recommendation 1: Promoting an evidence-based approach to ADR

1.1

The Victorian Government should:
•

•

•
•
1.2

The Victorian Government should commission research into:
•
•
•
•
•

1.3

work with the National Alternative Dispute Resolution Advisory
Council and government, statutory, industry-based, community and
other private ADR service providers to develop agreed performance
measures for ADR services, and consistent data collection and
reporting standards
set data reporting standards for government and court-based ADR
services in Victoria. At a minimum, the standards should require data
collection regarding settlement rates, factors that may influence
settlement rates, what happens to disputes not settled at ADR,
participant satisfaction and perceptions of fairness, and the time and
costs expended by participants and service providers. The standards
should preserve the privacy of participants and confidentiality of
ADR processes
encourage data collection and reporting by private sector ADR
services through measures such as reporting templates
publish the data collected on an annual basis.

the variables that influence whether ADR processes are successful or
not successful
what happens to disputes that are not settled through ADR
the long term impacts of ADR on participants, including the long
term durability of agreements
the impact of ADR on the courts
whether ADR improves outcomes compared with unassisted
negotiation.

The Victorian Government should work cooperatively with courts, service
providers, researchers and other interested organisations and individuals to
identify further priorities for research, and sponsor research into those
priorities.
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Chapter 4 – Increasing access to justice
through ADR
The terms of reference for this Inquiry asked the Committee to consider how ADR
could improve access to justice in the civil court jurisdiction. ADR processes are
generally considered to be more accessible than traditional court processes. This
chapter considers how ADR services increase access to justice and explores how
barriers which may prevent members of the community from accessing ADR
services can be removed.

4.1

What is access to justice?

The term ‘access to justice’ first gained currency as part of the access to justice
reform movement in the 1960s and 1970s. Access to justice suggested that
affirmative measures had to be taken to transform an individual’s formal right to
litigate or defend a claim into a right of effective access to the legal system. 303
There is a long standing uncertainty about the meaning of the term access to
justice. 304 The term is associated with the broader notions of a just society 305 and
human rights, 306 and is ‘alluded to by the implication that delay, cost, complexity and
uncertainty inhibit[s] access to justice’. 307 In its ideal, access to justice embodies the
notion of equality before the law; that is, each person should have an effective means
of protecting his or her rights under the substantive law. 308
One of the most defining documents on access to justice is Lord Woolf’s 1996
Access to Justice Report which focused on the reform of the civil justice system in
the United Kingdom. 309 The report, written when Lord Woolf was the Master of the
Rolls, identified a number of principles which the civil justice system should embody
in order to ensure access to justice. The principles are that the civil justice system
should be: just; fair; offer appropriate procedures at a reasonable cost; deal with
cases with reasonable speed; be understandable to, and responsive to the needs of,
those who use it; provide as much certainty as possible; and be adequately resourced
and organised. 310
In Australia, notions of access to justice have been influenced by the work of the
Access to Justice Advisory Committee, chaired by Justice Ronald Sackville. The
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Australian Government established that committee in 1993 ‘to make
recommendations for reform of the administration of the Commonwealth justice and
legal system in order to enhance access to justice and render the system fairer, more
efficient and more effective’. 311 The committee adopted a wide view of access to
justice, which was not primarily confined to the courts, and proposed a national
strategy which addressed a diverse range of issues including the structure of the legal
services market and legal aid, alternative sources of litigation funding, improving
consumer access to information, and promoting ADR and consumer complaints
schemes. 312

4.2

The relationship between access to justice
and access to ADR

Access to justice does not merely involve enhanced access to formal court processes,
but also access to informal dispute resolution options. 313 ADR techniques have
developed to ‘minimise the costs of disputing, to provide faster dispute resolution,
and to provide non-adversarial processes and remedies that are adaptable to the needs
of the disputants’. 314 Thus ADR has a significant potential to increase access to
justice, especially for those with limited means. This was recognised by the Victorian
Attorney-General in his recent justice statement. 315
In its 2008 report on Victoria’s civil justice system, the Victorian Law Reform
Commission (VLRC) set out a comprehensive map for reform to reduce the time
taken to resolve disputes, reduce costs and simplify the process of civil litigation. 316
ADR is a key component of the VLRC’s recommendations. 317
The Committee also recognises the potential of ADR to increase access to justice and
that is the focus of this chapter. However, in the section below, the Committee first
considers the need for a comprehensive framework for the provision of ADR in
Victoria, both in the courts and the community.

4.3

A framework for ADR in Victoria

As chapter 2 noted, the development of ADR services and programs in Victoria has
been somewhat ad hoc. In the past few years, as the Victorian Government has
placed increased emphasis on ADR, there have been some efforts to coordinate
policy development in this area. Dr David Cousins of Consumer Affairs Victoria
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(CAV) told the Committee that ADR has become one of the ‘key priorities’ of the
Department of Justice. 318 The Attorney-General’s 2008 justice statement also
provides a blueprint for future reform in relation to ADR, although it focuses on
specific rather than general strategies for promoting ADR. An ADR Directorate has
been established within the department ‘to create a solid basis on which to grow
ADR’. 319 The initial work of the directorate has focused on improving the evidence
base in relation to ADR and it has commissioned a number of research reports. 320
In addition, the Department of Justice has set up a high-level advisory committee,
comprising judicial, professional and community representatives to advise the
government on the implementation of recommendations made by the VLRC in its
civil justice review. 321 As the Committee noted above, many of these
recommendations relate to ADR.
The recommendations made by the Committee in this report have a wider scope than
those of the VLRC in that they cover ADR in the community as well as the courts.
The Committee believes the Victorian Government should develop an ADR strategy
that covers both community and court-related ADR. The strategy should identify the
overarching objectives and principles of ADR provision in Victoria. The Committee
believes that these overarching objectives and principles should stipulate that:
•
•
•

ADR options can provide Victorians with a way of resolving disputes
fairly, effectively and efficiently, in a manner that is empowering to
participants.
ADR should be as accessible as possible to Victorians with a dispute.
Where suitable alternatives are available, courts should be the last resort
for resolving disputes.

The strategy should also provide common approaches to data collection, evaluation
and research (discussed in chapter 3); regulation (discussed in chapter 5); engaging
stakeholders from disadvantaged groups and communities (discussed in this chapter);
and resolving more disputes through ADR (discussed in chapter 6). The proposed
strategy should also recognise that ADR is not a substitute for the formal justice
system but an additional option, albeit a more appropriate option in certain cases.
The proposed strategy would provide a framework for ADR development and would
commit the government to continuous ADR development and improvement. This
would facilitate the provision of better or more appropriate options to Victorians for
resolving disputes.
The Committee also believes that collaboration between the Victorian Government,
ADR service providers, courts, the legal profession, professional groups, education
providers, consumers, community organisations and other relevant stakeholders is
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highly desirable for the continuing development and implementation of ADR policy
and services in Victoria. As a result, the Committee recommends that the Victorian
Government establish an ADR Committee, with representation from this wide range
of stakeholders, to work together to identify and address strategic issues in relation to
ADR, advise on best practice ADR policy and collaborate on issues of common
interest, including potential reforms at a national level.
The proposed ADR Committee would be broader than the advisory committee that
the Department of Justice has established in relation to the VLRC’s
recommendations and, in particular, would recognise the importance of the provision
of ADR in the community. Such a forum has the potential to facilitate networking
and to provide a fertile ground for the exchange of ideas and information about ADR.

Recommendation 2: ADR framework

The Victorian Government should develop an ADR framework that:
•

•
•
•

sets out the overarching objectives and principles of ADR in Victoria,
both in the community and the courts, including that:
- ADR options can provide Victorians with a way of resolving
disputes fairly, effectively and efficiently in a manner that is
empowering to participants.
- ADR should be as accessible as possible to all Victorians with a
dispute.
- Where suitable alternatives are available, courts should be the last
resort for resolving disputes.
provides common approaches to data collection, evaluation and
research; regulation; and strategies for engaging stakeholders from
disadvantaged groups and communities
sets out a strategy for disseminating information about ADR to key
stakeholders and the general community so as to enhance awareness
and understanding of ADR
establishes a mechanism for sharing information about ADR.

Recommendation 3: ADR Committee

The Victorian Government should establish an ADR committee with
representation from a wide range of stakeholders including ADR service
providers, courts, the legal profession, professional groups, education providers,
consumers and community organisations. The committee should work together to
identify and address strategic issues in relation to ADR, advise on best practice
ADR policy and collaborate on issues of common interest, including potential
reforms at a national level.

66

Chapter 4 – Increasing access to justice through ADR

4.4

The use and users of ADR services

In considering whether and how ADR services provide access to justice, it is
important to understand the extent to which individuals and groups within the
community are accessing ADR services.

4.4.1

The use of ADR services

Research commissioned by the Department of Justice in 2007 found that 35% of
Victorians and 37% of Victorian small businesses had had at least one dispute in the
previous 12 months. 322 The most common types of disputes for members of the
community involved electricity, water, gas or phone services (8%), family (6%) and
neighbours (5%). 323 In the small business context, the most prevalent disputes
concerned unpaid debts or late payment of bills by a customer (15%) and the quality,
timeliness or price of goods or services provided to a customer (7%). 324 Most of
these disputes were resolved without the help of a third party. However, help from a
third party was sought in 15% of disputes involving members of the community and
18% of disputes involving small businesses. 325
The research found that only a small number of Victorians actually contacted ADR
providers when they had a dispute. Only 11% of members of the community and
17% of small businesses had ever contacted CAV about a dispute. The majority of
other ADR services providers had only been contacted by 4% of individuals and 5%
of small businesses. 326
However, Victorian ADR providers are still handling a significant number of
enquiries and complaints. Data indicates:
•
•
•
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The Victorian Civil and Administrative Tribunal (VCAT) finalised 548
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•

The Magistrates’ Court of Victoria finalised 2402 cases through prehearing conferences and mediation, and 3116 cases by arbitration during
2007-08. 330

There is limited data available on court referrals to ADR processes. The Department
of Justice recently completed, but has not yet released, a project on the use and
effectiveness of mediation in the Supreme and County Courts of Victoria. The
Committee understands that the project involved a review of available data and the
development of an information collection system. 331 The Committee believes that the
report may offer further insight on the use and reach of mediation in the Supreme and
County Courts of Victoria.

4.4.2

The users of ADR services

One of the difficulties in adopting an evidence-based approach to promoting access
to ADR services is that very little is known about the users of ADR.
The compendium of published ADR statistics compiled by the National Alternative
Dispute Resolution Advisory Council (NADRAC) shows that few agencies publish
detailed statistical information about the background of consumers of ADR
services. 332 A survey conducted on behalf of the Department of Justice in 2007 found
that for most ADR services, there were no significant differences in contact levels
between those who held a concession card (and therefore presumably are from a
lower socio-economic group) and those who did not hold a concession card. 333
Several stakeholders identified the need for data collection on the extent to which
members of disadvantaged groups access ADR services, to facilitate better targeting
of services. Mr Jieh-Yung Lo, of the Ethnic Communities’ Council of Victoria,
strongly recommended the collection of data on ADR use by members of the
culturally and linguistically diverse (CALD) communities so as to identify any
problems with access. 334
The Ethnic Communities’ Council of Victoria’s submission stated:
There is an immediate need for targeted research and collection of data which
identifies the civil ADR use by different groups to identify groups and communities
that may be missing out. Such data is difficult to access and the Victorian
Government should invest resources to enable a clear picture of CALD
communities’ utilisation of ADR processes to emerge. While some communities
appear to have used ADR programs, there is concern that some new and emerging
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communities may be under represented in the ADR process. Data is needed to
determine whether these concerns are accurate. 335

Similarly, the Victorian Aboriginal Legal Service commented that data should be
collected on ADR use by Indigenous persons so that trends can be observed and the
need for systemic change identified. 336 Victoria Legal Aid submitted that the
Department of Justice should collect data on ADR use by members of disadvantaged
groups, including rates of satisfaction with outcome and process. 337 The Victorian
Privacy Commissioner’s submission emphasised the requirement to collect such data
in de-identified form. 338
The Committee notes that there is limited information on the extent to which ADR
services are being accessed by the Victorian community, in particular by
disadvantaged individuals and groups. The Committee believes that this information
would assist in identifying any unmet areas of ADR service provision and any groups
that are not accessing ADR services, as well as enabling the customising of programs
to increase the accessibility of ADR to particular groups in the community. In
addition, this data would assist in identifying further opportunities to enhance ADR
services to better meet the needs of all users and potential users.
Recommendation 4: Data collection on access to ADR

The Victorian Government should collect data and publish de-identified
information on the extent to which Victorians, including disadvantaged
individuals and groups, access ADR services so as to:
•
•
•
•

4.5

identify any unmet needs in ADR service provision
identify groups and individuals that are not accessing ADR services
facilitate the customising of information, activities and services
aimed at increasing the accessibility of ADR services for particular
groups and individuals
identify further opportunities to improve ADR services to better meet
the needs of users and potential users.

Features of ADR that promote access to justice

An accessible justice system should provide a range of dispute resolution pathways
to reflect the different needs and expectations of the parties involved. 339 ADR
promotes access to justice by providing an alternative to court proceedings. In
addition, there are several features of ADR processes that have the potential to
increase access to justice. These will be discussed in this section.
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4.5.1

Service diversity

As noted in chapter 2, there are a diverse range of ADR service providers in Victoria.
Most stakeholders in this Inquiry recognised the value of having a diverse range of
ADR services. For example, Victoria Legal Aid stated:
The diversity of ADR providers does increase access to justice provided these
services are well known within the community, especially the type of service which
each provides. Diversity should also, ideally, lead to competition between service
providers and therefore lower costs as well as stimulating innovation in delivery. 340

Ms Fiona Hollier of LEADR – Association of Dispute Resolvers (LEADR), a notfor-profit association that promotes ADR, stated that diversity encourages the
development of customised processes and supports a robust system where there is
healthy debate. 341 Further, specialist ADR services have comprehensive knowledge
of their respective industries 342 and may encourage more consumers to access ADR
services. 343
Although the diversity of ADR schemes potentially offers consumers more options
for resolving disputes, stakeholders identified a number of issues associated with
service diversity. For instance, the Law Institute of Victoria submitted that diversity
‘may lead to confusion on the part of ADR consumers about the type and quality of
services on offer’. 344 LEADR, however, submitted that service quality could be
addressed by appropriate regulation.345 The regulation of ADR is discussed further in
chapter 5.
A diverse ADR service system also potentially creates issues with service overlaps
and referrals between agencies, as well as confusion about how to access the system.
These issues are explored below.

Service overlaps
The Committee’s discussion paper asked if there were any gaps or duplications in
ADR services in Victoria. While stakeholders did not identify any service gaps, some
pointed out overlaps in ADR services. 346 Potential service overlaps were identified in
340
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relation to the Legal Services Commissioner and VCAT in lawyer-client disputes,347
the Victorian Small Business Commissioner and VCAT in retail tenancy disputes, 348
and the Victorian Equal Opportunity and Human Rights Commission and VCAT in
anti-discrimination disputes. 349
However, the stakeholders who identified service overlaps did not believe them to be
a significant problem. VCAT’s Principal Mediator, Ms Margaret Lothian, submitted:
As long as there is no undue delay to litigants, I do not consider … these overlaps
necessarily wasteful or disadvantageous to those who use the services. Sometimes it
is useful for more than one mediator, or more than one institution to encourage the
parties to take back control of the outcome of their dispute, before they believe it is
possible… Most importantly, it is vital that courts and tribunals have the power to
‘have another go’ if it is likely that ADR will be in the best interests of the
parties. 350

Based on the evidence received by the Committee, overlaps in ADR services do not
appear to be a significant issue. In particular, the Committee agrees that it is useful to
provide people with as many options as possible for resolving their disputes. In the
Committee’s view, the more pertinent issue is ensuring that people are able to access
the appropriate service to assist in the resolution of disputes. This issue is discussed
further below.

Referral loss
Some ADR providers report that they receive many queries that are outside their
jurisdiction and require referral to another dispute resolution service. 351 This creates
the potential for ‘referral loss’, where people are referred to an inappropriate agency
and/or fail to follow up a referral. The potential for referral loss may be greater when
there is a diversity of ADR providers.
Research conducted for the Department of Justice found that most individuals and
small businesses with a dispute first contact CAV. 352 CAV will then deal with the
matter, or refer the person to the appropriate service provider. However, issues may
arise if the referral is inaccurate and the person’s query is directed from one
organisation to another.
It is difficult to establish the extent to which referral loss is a problem, as many
agencies do not follow up referrals to determine whether the client had actually
accessed the service to which they were referred. 353 A Department of Justice report
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which considered this issue identified a need for better data to be collected on
referrals and a more coordinated approach to referrals. 354
Some stakeholders also suggested improved data collection to identify the extent of
referral loss. 355 For example, Victoria Legal Aid suggested that the Department of
Justice should collect information about ‘who acts on a referral, who does not, and
why’. 356 Dr David Cousins of CAV suggested that there is an evidence gap in
relation to why consumers who have been referred to VCAT by CAV have not
followed up the referral. He told the Committee:
Why they have dropped out of the system is a fairly important thing where we do
need to do more research. Is it because they find that they have explained their
complaint once and they do not want to go through the whole process again, or is it
just the cost factors in going to VCAT? … as an agency we are certainly working
with VCAT to try and, if you like, streamline our processes to ensure that we do not
have people dropping out of the system because it becomes too hard for them. 357

The Committee received anecdotal evidence that referral loss may be a problem in
Victoria. 358 For example, the Office of the Victorian Privacy Commissioner (OVPC)
informed the Committee:
The OVPC receives many enquiries out of jurisdiction. Often those enquiries have
been referred to us from another organisation. We are sometimes third or fourth in
the referral process. OVPC staff often experience disgruntled enquirers who are
irritated at being incorrectly referred to this office. 359

Mr Paul Myers from the Department of Justice’s ADR Strategy Unit told the
Committee that research conducted by the department suggests that people can often
be ‘referred on from one organisation to another and then find that might not actually
be the right organisation’. 360 Ms Nadine Hantke, the Multicultural Access and
Support worker at Prahran Mission, stated that referrals ‘need to be very easy and
less professional in a way … people should also not be sent from one place to
another, to another, to another. They just get really, really sick of it …’. 361
Some stakeholders suggested that referral protocols or guidelines should be
implemented to deal with referral loss. 362 Mr Myers expressed the view that a more
co-ordinated approach between referring agencies may result in more appropriate
initial referrals. 363 His colleague, Dr Cousins, suggested that when a referral is made
354
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to another organisation there should be a system in place to ensure that the person’s
file can be transferred with the complaint. 364 The Health Services Commissioner
submitted that ‘ADR services have a responsibility to ensure they have adequate
referral protocols that require them to check the suitability of the referral before they
make it’. 365
The importance of appropriate referrals was particularly emphasised by stakeholders
representing CALD communities. Members of CALD communities may be
particularly susceptible to referral loss as they may lack understanding of the system
as well as English language skills. The Victorian Multicultural Commission
submitted that there should be referral protocols between CAV and ADR
providers. 366
However, not all stakeholders agreed that referral loss is an issue. The submission
from the Energy and Water Ombudsman (Victoria) (EWOV) stated that a survey
conducted by EWOV found that most customers who were referred back to an
industry call centre did contact the centre. 367 Other stakeholders emphasised that
some people may make a conscious decision not to follow through with the
complaint. For example, Ms Lothian of VCAT wrote that sometimes a party will
decide ‘that they do not need chemotherapy to cure a cold – that they can live with
just letting the dispute go’. 368
The Committee notes the lack of information about the extent of referral loss in the
Victorian ADR service sector. It believes it is important to understand to what extent
people do not follow up referrals to another ADR service and the reasons for this, as
well as the extent to which inaccurate referrals are made. The Committee therefore
recommends further research into these issues. Consistent with the Committee’s
general approach to data collection about ADR outlined in chapter 3, this research
should be conducted in a manner that protects the privacy of individuals’
information. 369
While there is uncertainty about the extent of the problem, the evidence received by
the Committee suggests that there is an issue with referral loss in the Victorian ADR
service system. The Committee believes that this has the potential to restrict access
to justice, particularly to disadvantaged individuals who may lack the knowledge or
confidence to follow through multiple referrals. Therefore, the Committee believes
that the Victorian Government should ensure that all government ADR services,
including statutory schemes and court-based services, develop and implement
referral protocols to facilitate accurate referrals between agencies. To ensure that the
protocols are effectively implemented, all relevant staff should receive initial and
ongoing training about making referrals in accordance with the protocols.
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Ideally there should be referral protocols between all ADR providers in the state, and
the Committee recommends that the Victorian Government work with other ADR
providers in the state, including industry ombudsman (or external dispute resolution)
schemes, community-based ADR providers and other private ADR providers to
develop and implement statewide referral guidelines and protocols.

Recommendation 5: Research on referrals by ADR service providers

The Victorian Government should undertake research on:
•
•
•

The extent of referral loss in the ADR service system in Victoria.
Why members of the community drop out of the ADR system
following a referral.
The extent of inaccurate referrals by ADR service providers to other
ADR service providers.

Recommendation 6: ADR referral protocols

6.1

The Victorian Government should require all government ADR providers,
and encourage all other ADR providers, to develop and implement referral
guidelines and protocols to facilitate accurate referrals between ADR
service providers.

6.2

The Victorian Government should provide initial and ongoing training to
staff of government ADR providers on the effective use of these guidelines
and protocols.

Central access point
The Committee’s discussion paper noted that a central access point or gateway such
as a telephone number and/or website providing ADR information, advice and
support may be one mechanism for increasing ADR accessibility and reducing
referral loss. 370
Central access points already exist at a national level for both financial services and
family relationships matters. 371 Mr Shane Quinn of the Greensborough Family
Relationship Centre told the Committee that the family relationship advice line is
‘the access point for anybody who is trying to find their local services across the
country’. 372
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Several stakeholders highlighted that CAV currently provides a central contact point
for members of the Victorian community. 373 Dr Cousins told the Committee that
CAV acts ‘almost as a consumer channel, almost an alternative dispute resolution
channel’. 374
Research conducted for the Department of Justice indicates that CAV has a high
level of recognition among Victorians. 375 CAV did not provide the Committee with
detailed information about how it promotes its services. However, information
provided by the Department of Justice stated ‘CAV promotes its own dispute
resolution services, including those provided via the Estate Agents Resolution
Service and Building Conciliation and Advice Victoria, by a variety of means
including publications, media and its website’. 376
Research conducted by the Department of Justice found that the internet is one of the
most common ports of call for Victorians seeking information about resolving a
dispute. 377 In addition to the CAV website, the Department of Justice has established
a dispute resolution website, disputeinfo, which provides information about strategies
for resolving common disputes and advice about where to seek assistance to resolve
a dispute. 378 Dr Cousins informed the Committee that the number of people
accessing the disputeinfo site is relatively low and that most people access the site
through CAV’s website. 379
Stakeholders had mixed opinions about the value of a central gateway for accessing
ADR. Among those who were supportive of the concept, there were diverse ideas
about what it should entail. 380 NADRAC submitted that a central gateway should be
able refer people to ADR services outside Victoria, and that there was a need to
consult widely with existing ADR services to ensure appropriate referrals. 381 The
Law Institute of Victoria endorsed the idea of a ‘central collection point’ through the
Department of Justice website, containing information and links to service
providers. 382 Victoria Legal Aid suggested that there should be a ‘central database of
ADR service providers’ maintained by the Department of Justice along with
information about how to resolve disputes without third party intervention. 383
LEADR submitted that a central gateway should include user-friendly information
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about the benefits of ADR and an overview of the different ADR processes, as well
as links to ADR services. 384
Other stakeholders did not support a central gateway. EWOV’s submission stated
that a central gateway ‘would have an awareness problem of its own … a general
gateway to disparate services does not seem to have much to offer’. 385 The joint
submission from the Banking and Finance Sector Ombudsman, the Financial
Industry Complaints Scheme and the Insurance Ombudsman Service (now merged
into the Financial Ombudsman Service or FOS) highlighted that there is already a
common Australia-wide telephone number and website for contacting FOS
regardless of whether the complaint is about financial services, banking or
insurance. 386 The Office of the Victorian Privacy Commissioner submitted that a
central gateway would need to have highly skilled staff, to minimise the risk of
inappropriate referrals. 387
Several stakeholders commented that a central gateway has the potential to decrease
rather than increase access to justice. For example, the Telecommunications Industry
Ombudsman expressed concern that a central gateway might just add another step for
consumers trying to resolve complaints. 388 The Victorian Aboriginal Legal Service
submitted that the centralisation of ADR services might disadvantage those living in
regional and rural areas and suggested that the focus should instead be on ensuring
that current ADR services are equipped to provide appropriate referrals. 389
The Committee acknowledges stakeholder concerns about the establishment of a
separate central gateway to ADR services. The Committee notes that CAV has a high
public profile and is the first point of contact for many Victorians with a dispute. The
Committee believes CAV’s capacity to play this central role will be enhanced by the
implementation of the referral guidelines and protocols recommended above. The
Committee has already recommended that staff in government ADR services receive
training about implementing these protocols. However, the Committee highlights the
need for frequent and highly specialised training for CAV staff, given the key role
they play in referring consumers to other ADR providers.
Recommendation 7: Equipping CAV staff to make appropriate referrals to
ADR services

The Victorian Government should ensure that all relevant CAV staff receive
regular training about the ADR services available in Victoria and the referral
guidelines and protocols recommended in recommendation 6.1.
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The Committee also recognises the increasing importance of internet technology in
providing information to the community, and notes that the Department of Justice
has established the disputeinfo website to provide a variety of information about
resolving disputes. 390 However, the Committee found evidence that this website was
not widely used or known.
Based on its own experience using this website, the Committee believes that there is
significant potential to expand the disputeinfo website to provide more
comprehensive information on all aspects of ADR. The Committee also believes that
the Victorian Government should disseminate information about the disputeinfo
website more widely within the community, particularly to organisations that people
commonly approach when they have a dispute. The Committee makes further
recommendations about the potential to provide online dispute resolution through the
disputeinfo website in chapter 6.
Recommendation 8: Enhancement of the disputeinfo website

The Victorian Government should redevelop the disputeinfo website to provide a
practical, user-friendly and accessible service. The website should provide:
•
•
•
•

comprehensive information on ADR and ADR processes
comprehensive information on how to resolve disputes
a database of ADR providers in Victoria (as well as national ADR
schemes)
links to all ADR service providers in Victoria.

Recommendation 9: Dissemination of information about the disputeinfo
website

Following the redevelopment of the disputeinfo website, the Victorian
Government should disseminate information about the website widely within the
community, including through ADR service providers, other government
departments and organisations that people commonly approach when they have a
dispute.

4.5.2

User-friendly services

The user-friendly nature of ADR services may also increase access to justice.
Research commissioned by the Department of Justice indicates that some of the main
factors which encourage people to access ADR services include that it is easier than
going to court, it is easier than handling the matter themselves, and it is easy to
access. 391 The Disability Services Commissioner, Mr Laurie Harkin, told the
Committee that ‘one of the more useful things that might happen for people of lesser
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capacity … is to provide opportunities for less-formal, less-foreboding, more userfriendly arrangements that do not confound people’. 392
Stakeholders in this Inquiry identified a range of features that made ADR services
user-friendly.
Most stakeholders emphasised that providing a variety of methods to lodge
complaints (for example, freecall, facsimile, email, post, in person and online)
increases access to ADR services. 393 The Telecommunications Industry Ombudsman
(TIO) submitted that having a variety of mechanisms to lodge complaints caters to
the needs of different consumers, such as those of people with disabilities and those
from CALD communities. The TIO indicated that it is currently exploring the
possibility of accepting complaints via text message. 394 Ms Lynne Coulson Barr of
the Disability Services Commissioner told the Committee that being able to lodge a
complaint online is particularly important for people with physical and sensory
impairments. 395
Both EWOV and the Disability Services Commissioner informed the Committee that
they have alternative access arrangements in place for customers with special needs,
including the use of the National Relay Service for customers with hearing or speech
impediments. 396 Many ADR service providers have implemented mechanisms to
make their services more accessible to the Indigenous and CALD communities and
these are discussed later in this chapter.
The Committee commends the initiative and commitment of ADR service providers
participating in this Inquiry to provide services that are user-friendly and accessible.
However, the Committee notes that some groups in the community may still
experience difficulties in accessing and using ADR services. This issue and strategies
to address it are discussed further later in this chapter.

4.5.3

Flexibility

According to NADRAC, flexibility ‘is one of the greatest advantages of ADR’. 397 In
chapter 3 the Committee highlighted the potential for the flexibility of ADR
processes to contribute to the outcomes of ADR. In addition, the flexibility of ADR
processes may increase access to justice, particularly for disadvantaged
individuals. 398
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Ms Coulson Barr told the Committee that the Disability Services Commissioner uses
a flexible co-conciliation model to accommodate the range of issues that arise in
complaints, including issues relating to physical, emotional and intellectual capacity.
The process includes using preliminary meetings with both complainants and service
providers to prepare the parties for conciliation, assessing capacity and support
requirements (such as using advocates, support people, pictorial aids and symbols)
and shuttle negotiations (where the parties do not meet face-to-face and the
conciliator acts as a go-between).399 Ms Coulson Barr also stated that:
There needs to be a lot of flexibility in how you can ensure that the person with a
disability who is affected by all this process, that their voice and their concerns are
being heard at the same time as protecting them from the potential stress of detailed
negotiations that can occur in a conference. 400

ADR processes can also be adapted to ensure that they are culturally relevant to the
parties. Mr Omar Farah, of the Horn-Afrik Employment and Training Advocacy
Project, identified the need to ‘customise the service in a way so that it is available in
people’s comfort zone’. 401 For example, participants may be able to choose their own
mediators (male or female, or from a particular community), and select a culturally
appropriate venue for the ADR process to take place.402
The flexible nature of ADR means that it is possible to move away from rules of the
formal justice system. 403 This is particularly relevant in the Indigenous context. The
flexible process of ADR allows for the whole dispute to be considered, including the
parties’ values, the historical context, race and culture, which may not be taken into
account in court proceedings where the focus is on legal rules. 404 Mr Rocky
Tregonning, Aboriginal Projects Officer at the Dispute Settlement Centre of Victoria,
told the Committee that he takes a broad approach to exploring disputes:
In a Koori circle I will go a bit further into it and talk about whether it is men’s
business or women’s business, whether it is elders, whether it is youth, whether it is
a family issue, whether it is tribal, whether it is someone from Western Australia
arguing with someone from Victoria [as] there might be cultural differences within
their language communication. 405

The need to ensure that ADR services are culturally appropriate is discussed further
later in this chapter.
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4.5.4

Cost

In chapter 3 the Committee identified the difficulties in ascertaining the extent to
which ADR is cheaper compared with using the court system. Stakeholders in the
Inquiry, however, were generally positive about the potential of ADR to resolve
disputes quickly and cheaply. Several stakeholders highlighted that many ADR
services are free for consumers, 406 or low cost, 407 and that this may encourage more
people to access their services. Most stakeholders in this Inquiry supported these
current arrangements and opposed any suggestion that there should be user-pays
charges for accessing ADR services. 408 For example, the Energy and Water
Ombudsman, Ms Fiona McLeod, told the Committee that the guidelines under which
industry ombudsmen schemes operate do not allow them to charge fees to
consumers. 409
The Law Institute of Victoria supported user-pays charges for ADR, but
acknowledged that the VCAT mediation system, which is fully government funded,
and the Small Business Commissioner’s subsidised services ‘have been successful
and increased participants’ access to justice’. 410
Private ADR is potentially very costly, with private mediators charging between
$2000 and $6000 per day. 411 Currently, the Law Institute of Victoria’s Legal
Assistance Scheme can arrange for mediators to assist parties to a dispute where one
party is unable to pay for mediation services, at the request of a legal representative
acting for a client. A similar service is provided by the Victorian Bar’s Legal
Assistance Scheme. 412

4.6

Issues with ADR and access to justice

While ADR has many features which may be seen as promoting access to justice,
ADR has the potential to hinder access to justice in some circumstances. This section
discusses the potential of ADR to limit access to the court system, considers whether
there are particular matters where ADR is not appropriate and examines the issue of
assess to legal advice and legal representation in ADR processes.
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4.6.1

Access to ADR and access to the courts

The Committee’s discussion paper noted that ADR may potentially decrease access
to the court system for some groups in the community. 413 It has been suggested that
ADR may result in a two-tiered justice system, where those with sufficient wealth
and support resolve their issues in the courts, while individuals of limited means or
power are forced to use ADR processes. 414
Few stakeholders addressed this issue, although those that did had divergent views.
For example, Victoria Legal Aid stated that there is a risk that increased use of ADR
processes could decrease access to the courts for some groups, particularly those on
low incomes. Victoria Legal Aid commented:
It is difficult to redress this problem without looking at the access of this group to
the justice system in general, including through the increased provision of legal aid
to ensure that there is equitable access for all to courts, ADR processes and all other
aspects of the justice system. 415

Victoria Legal Aid contended that this issue could be addressed by ensuring that
people have access to legal advice prior to participating in ADR. 416 The issue of
legal advice is discussed further later in this chapter.
The Victorian Bar did not agree that access to ADR decreases access to the courts.
Its submission stated:
there is no evidence to support the proposition that ADR, including mediation,
decreases access to the courts. To the contrary, the Bar considers that a mediation
conducted by an independent experienced facilitator will reduce the divide between
rich and poor and enables the parties to concentrate on the issues involved rather
than the costs of trial. 417

Several stakeholders emphasised that ADR is one option for resolving a dispute and
not a substitute for the court system. Professor Tania Sourdin from the University of
Queensland commented that people should never be constrained from litigating and
that it is important to have a strong rights-based system (that is, the formal justice
system) around any interest-based system (that is, ADR). 418 Supervising Magistrate
Anne Goldsborough stated ‘the court process is a backdrop. I am there as a last point
of call. I will decide something if nobody can decide it themselves’. 419
The approach the Committee has adopted in this report reflects the views of
Professor Sourdin and Magistrate Goldsborough. The Committee recognises that
ADR is just one of a range of strategies that can be used to resolve a dispute. The
413
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recommendations in this report aim to encourage ADR where appropriate but also
recognise that ADR is a supplement to, rather than a substitute for, the court system.

4.6.2

Matters not suitable for ADR

While ADR has many potential benefits, it may not be an appropriate process for all
disputes or all parties. NADRAC has listed the factors that may make a matter
unsuitable for facilitative ADR processes, or may require a specially adapted process.
These factors include:
•
•
•
•
•
•
•
•
•

the parties lack an adequate understanding of the issues and implications
of the possible outcome
the parties lack sufficient time to assess any proposed outcome
there is the possibility of undue practitioner influence
there are safety risks to the parties, ADR practitioner or third parties
either party is pursuing strategies which are inconsistent with the ADR
process
either party is using ADR to gather information to further the dispute
either party cannot participate and negotiate effectively in the process
there is a significant power imbalance between the parties
the parties are not willing to participate in good faith. 420

The Committee’s discussion paper asked stakeholders to comment on whether ADR
is suitable for all parties and all disputes. No stakeholders addressed the issue of
whether there are any parties that are not suitable to participate in the ADR process
in detail. 421
Stakeholders identified several types of disputes they thought were not appropriate
for ADR. 422 In particular, it was suggested that cases where there is a power
imbalance and cases that require a public hearing are unsuitable for ADR. 423 These
two issues are discussed further below.

Cases that require a public hearing
In chapter 3 the Committee noted that as ADR is conducted ‘behind closed doors’,
systemic issues and other matters that are of public interest may be kept hidden.
Some stakeholders in this Inquiry acknowledged that the confidentiality and privacy
of ADR proceedings may hide systemic issues from public scrutiny. For example,
Mr Gerard Brody of the Consumer Action Law Centre stated:
Businesses involved in systemic conduct can ensure that there is no public airing of
their conduct that may impact on hundreds or thousands of other consumers …This
420
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is not to say that ADR does not have its advantages, but it can act to keep unfair
practices hidden, practices that may contribute or lead many others to disputes.424

Similarly, the Federation of Community Legal Centres’ submission stated that
consumers in a dispute with a large organisation may negotiate a settlement and that
it:
may also be in the interests of the corporation to pay or forgo a comparatively small
individual and confidential settlement rather than risk having a test case judgement
made against them that would be costly if applied to a large volume of
consumers. 425

The Office of the Victorian Privacy Commissioner (OVPC) informed the Committee
that complaints to that organisation are confidential, and commented:
The OVPC recognises that this restriction on ‘naming’ respondents is an issue as it
does not allow for an education component in the complaints process. This also
means that as a regulator, I am unable to disclose where a breach has occurred,
which in turn can impact upon perceptions of transparency of the processes
employed by my office.
Furthermore, the private nature of ADR processes in general and the lack of formal
determinations does not allow for the reporting of systemic issues in the same way
that a public process might. 426

EWOV told the Committee that, although complaints are confidential, it has a
process to ensure systemic issues are identified and reported to the relevant energy or
water company and frequently also to the regulator, the Essential Services
Commission. EWOV’s submission stated that it publishes de-identified binding
decisions and case studies which indicate how issues will be treated. The submission
concluded, ‘Powerful parties cannot use EWOV’s processes to circumvent publicity
or precedents. Appropriate confidentiality is a strength of industry ombudsman
schemes, not a weakness’. 427 Several other ADR service providers told the
Committee they also publish de-identified information about the outcome of
particular cases or report on emerging market trends. 428
The Committee recognises that there is a need to balance the benefits to the
individual of the confidentiality of the ADR process with the wider public interest. It
notes that some ADR providers are already publishing de-identified information
about matters of public interest and have systems in place for identifying systemic
issues. The Committee supports the regular publication of such information as a
means of ensuring that cases which are the subject of ADR, but may have a public
interest element, are not hidden from public scrutiny.
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Recommendation 10: Publishing information about matters of public
interest arising in ADR

The Victorian Government should require all government ADR providers, and
encourage all other ADR providers, to publish – in a de-identified form – regular
case studies and reports on systemic issues and any other issues of public interest
that arise as part of their ADR processes.

Power imbalances
A power imbalance may arise from differences in financial power, skills,
information, education, intelligence, social status, physical ability, or from being
from a dominant race or ethnic group. 429 A power imbalance may manifest either in
the inability of a party to negotiate effectively during an ADR process, or in implicit
or explicit threats which may affect the willingness of a party to participate in an
ADR process. Power imbalances may exist between individuals, between
organisations, or between individuals and organisations. Power is very ‘contextual
and situational’ and imbalances of power may not always be readily apparent. 430 Ms
Margaret Halsmith of LEADR told the Committee about a case she mediated
between two individuals, one of whom was illiterate while the other was highly
educated. She commented:
One of the things about power, I think, is that it is not what it appears to be, ever. So
you might think that the party who had the PhD level education has more power
than the party who is illiterate, but in fact that is not necessarily the case. The party
who has the PhD qualification is literally suffering emotionally for the horrors that
this other person has experienced, so they are feeling like the victim … 431

Some stakeholders told the Committee that ADR may not be appropriate in situations
where there is an imbalance of power. For example, the Federation of Community
Legal Centres submitted that ADR may be problematic if the matter involves a claim
by a consumer against a large corporation, especially if the consumer is not legally
represented. 432 Mr Christof Lancucki of the Polish Community Council of Australia
told the Committee that in ‘institution-against-the-person disputes, especially for
people who have language difficulties, the parties do not have equal ability to present
their case’. 433
There is considerable debate about the appropriateness of the use of ADR processes
in family violence cases, as the violence may create a significant power
imbalance. 434 For example, the Family Law Act 1975 (Cth) excludes some cases
429
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where there is a risk of family violence or child abuse from mandatory pre-litigation
ADR processes. 435 A number of stakeholders in this Inquiry also did not support the
use of ADR in matters where there is a history of violence between the parties. 436
However, the contrasting view is that automatically excluding cases of family
violence from ADR may disempower victims. 437 For example, Mr Ian Goodhardt of
the Family Mediation Centre, a family dispute resolution service provider, stated:
For some people who have been abused it can be a very empowering thing to be
able to sit in a room with their abuser and just declare what has happened to them,
and that might be the first time that they have been able to do that.438

A paper prepared for NADRAC found that it is inappropriate to automatically
exclude cases involving violence from referral to ADR. Instead it suggested that
processes should be available to ensure safety and support throughout the ADR
process. 439
The Practice Standards of the National Mediation Accreditation Scheme (NMAS), a
voluntary accreditation scheme which commenced in January 2008, require
mediators to take appropriate measures to ensure the participants’ safety if abuse is
present, implied or threatened. The options suggested include:
•
•
•
•
•
•

activating appropriate pre-determined security protocols
video conferencing or other personal protective and screening
arrangements 440
separate sessions with the participants
enabling a friend, representative, advocate, or legal representative to attend
the mediation sessions 441
referring participants to appropriate resources 442
suspending or terminating the mediation session, with measures to ensure
the participants’ safety.443

Stakeholders in this Inquiry also identified a range of other strategies to address
power imbalances between parties. 444 These include:
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•
•
•
•

legislative safeguards about when ADR is or is not appropriate 445
thorough screening mechanisms 446
co-mediation or co-conciliation, where there are two ADR practitioners
present 447
seeking feedback from the participants throughout the session. 448

Several stakeholders also emphasised the importance of legal representation or
access to legal advice in addressing power imbalances. 449 This issue is discussed
further in the next section.
NADRAC has highlighted that ADR practitioners must be adequately trained to
ensure they have the skills required to identify power imbalances (particularly
situations where there may be violence) and to take action to address these. 450
Stakeholders in this Inquiry also identified the need to train ADR practitioners about
identifying and addressing power imbalances. 451 However, they did not provide any
detailed information about current training programs or the components of a best
practice training program in this area.
The Committee recognises that power imbalances have the potential to significantly
impact on the quality of ADR processes and outcomes. It believes it is important for
all ADR service providers to have mechanisms in place to identify and address these
imbalances. The Committee notes that ADR providers in Victoria currently use a
variety of mechanisms to identify and address power imbalances, including
screening, providing additional support to participants and modifying the ADR
process.
In particular, the Committee believes that it is essential for ADR practitioners and
intake staff to have the skills to identify and address power imbalances. Therefore, it
emphasises the importance of initial and ongoing training on power issues for these
staff. While the Committee did not receive detailed evidence about the possible
contents of this training, it believes that the strategies for addressing power
imbalances, outlined in the NMAS Practice Standards, provide a useful starting
point.

445
446

447
448
449

450
451

86

Victoria Legal Aid, Submission no. 30, 9.
Walter Ibbs, Acting Manager, Roundtable Dispute Management Service, Victoria Legal Aid, Transcript of
evidence, Melbourne, 25 February 2008, 3; Fiona Hollier, Transcript of evidence, above n 340, 10.
Lynne Coulson Barr, Transcript of evidence, above 395, 9.
Margaret Halsmith, Transcript of evidence, above n 431, 10.
Albert Monichino, Victorian Chapter Committee Member, The Institute of Arbitrators & Mediators
Australia (IAMA), Transcript of evidence, Melbourne, 29 November 2007, 8. See also Walter Ibbs,
Transcript of evidence, above n 446, 3; Justice Kellam, Transcript of evidence, above n 331, 5-6. Cf EWOV,
Submission no. 16, 9.
NADRAC, above n 397, 192-193.
Albert Monichino, Transcript of evidence, above n 449, 8; Health Services Commissioner, Submission no.
19, 6; Victoria Legal Aid, Submission no. 30, 9.

Chapter 4 – Increasing access to justice through ADR

Recommendation 11: Training on power imbalances in ADR

The Victorian Government should require all government ADR providers, and
encourage all other ADR providers, to provide intake staff and ADR practitioners
with initial and ongoing training to ensure that they have the skills to identify and
address power imbalances.

4.6.3

Access to legal advice and representation

Some stakeholders suggested that access to legal advice or legal assistance was
important to facilitate access to justice in ADR processes. 452 Ms Meg Henham of the
Family Mediation Centre told the Committee that the centre recommends clients seek
legal advice throughout the ADR process so that they are aware of their legal
entitlements. 453 However, Professor Sourdin of the University of Queensland
expressed concern about the limited opportunities for parties to obtain legal advice in
relation to ADR in the family law area. 454
Mr Walter Ibbs of Victoria Legal Aid told the Committee that at roundtable dispute
management – an ADR process conducted by Victoria Legal Aid in relation to
family law issues – one of the parties is always legally aided and the other party is
strongly encouraged to seek legal assistance. 455 Victoria Legal Aid’s submission
identified the lack of free legal advice for those in need as a major barrier to
members of disadvantaged communities accessing ADR services. 456 The Law
Institute of Victoria expressed concern that without access to legal advice,
disadvantaged individuals may not be fully informed or aware of what their legal
entitlements are and may therefore settle for less in ADR. The Law Institute
suggested the restoration of the national legal aid scheme as the best way to address
the needs of disadvantaged communities. 457
The Committee acknowledges that people may require access to legal assistance
before and during the ADR process so that they understand their legal entitlements.
The Committee therefore is of the view that the government should develop
mechanisms to ensure that those accessing ADR services are provided with
information about community legal centres and other relevant legal services, and are
referred to these services where appropriate.
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Recommendation 12: ADR and access to legal advice

The Victorian Government should develop mechanisms to ensure that ADR
providers provide consumers with information about community legal centres
and other relevant legal services, and refer consumers to these services where
appropriate.

4.7

Removing barriers to accessing ADR

As noted earlier in this chapter, ADR has many features which potentially increase
access to justice. However, ADR services may not be equally accessible to all
members of the community. For example, research conducted by Professor Sourdin
found that age, gender, socio-economic and geographical factors are determinants of
whether people access ADR services. 458
In this section the Committee identifies a range of barriers that may prevent some
members of the community from accessing ADR and highlights strategies for
addressing these.

4.7.1

Geographical barriers

Several stakeholders in this Inquiry commented that ADR services are not equally
accessible to all Victorians, particularly those living outside Melbourne. Professor
Sourdin told the Committee ‘there are very large parts of Victoria that do not have
dispute resolution and complaints services’. 459 Mr Terefe Aborete who manages the
Refugee and Settlement Program for Centacare Catholic Family Services informed
the Committee:
the presence or location of the service itself really matters. With most of the
refugees now, the inner suburbs are becoming out of reach totally, and they are
settling in the outer suburbs of Melbourne, so really the location of the service itself
matters. Coming to Melbourne itself is made so difficult or almost impossible. 460

Some ADR service providers participating in this Inquiry identified community visits
as a means of facilitating access to their services. 461 Mr Ibbs of Victoria Legal Aid
stated ‘[y]ou have to get out there and be able to deliver from where the people are to
get access to a service’. 462 The Accident Compensation Conciliation Service
informed the Committee that it provides regional ADR services. 463 EWOV’s
submission highlighted that it makes regular visits to Victorian regional and urban
areas to provide community briefings as well as visiting key community agencies. 464
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Recently, the Victorian Government opened a new Dispute Settlement Centre in
Gippsland. The centre provides advice on resolving neighbourhood disputes, and a
referral service for clients. It also organises face-to-face mediation and delivers
conflict management workshops and mediation training courses. The Victorian
Government has stated that it plans to open more ADR services in regional
Victoria. 465
The Committee notes that it is important for all Victorians to have access to ADR
services wherever they live and encourages all service providers to implement an
active outreach program. The Committee commends the Victorian Government for
establishing a dispute settlement centre in Gippsland. It recommends that the
government make such resources available throughout Victoria, including in outer
suburban, rural and regional areas. The Committee did not receive specific evidence
about where such services should be located, but recommends that they be
established in a way that ensures maximum accessibility, particularly to members of
disadvantaged groups.
Recommendation 13: Dispute settlement centres throughout Victoria

The Victorian Government should establish dispute settlement centres
throughout the state to ensure that all Victorians have the opportunity to access
these services.

4.7.2

Language barriers

Both the academic literature and evidence from stakeholders in this Inquiry suggest
that language can be a significant barrier to some members of the community
accessing ADR services. Language barriers may be a problem for both native
English speakers as well as people from non-English speaking backgrounds. Mr Lo
of the Ethnic Communities’ Council of Victoria told the Committee that ‘around 20
per cent of Victorians speak a language other than English at home … a further 5 per
cent of Victorians have difficulties with the English language’. 466
A 2005 report by the National Centre for Vocational Education Research (NCVER)
on literacy, numeracy and ADR found:
•

•

465

466

While individuals with limited literacy and numeracy may be more likely
to end up as parties to disputes such as those arising from interpreting
contracts, franchises, building and other social interactions, literacy and
numeracy issues may prevent these individuals from accessing or fully
participating in ADR.
ADR processes present high literacy and numeracy demands for those
involved.

Attorney-General Rob Hulls, 'Gippsland first stop for dispute resolution expansion' (Media release, 30
January 2009).
Jieh-Yung Lo, Transcript of evidence, above n 334, 2.
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•
•

Many ADR practitioners may not be aware of the limited literacy and
numeracy skills of parties to disputes, or may rely on others to identify
these prior to ADR.
While ADR practitioners undertake general training about addressing
power imbalances, they may need specific training for dealing with the
limited literacy and numeracy of English-speaking Australians. 467

The NCVER report recommended that literacy and numeracy associations develop
specific resources to enable ADR practitioners to deal with issues associated with
limited literacy and numeracy. It suggested that the resources should highlight the
importance of continued explanation of complex written and numerical information,
and provide strategies for addressing literacy and numeracy issues. 468
Stakeholders recognised that some members of the community may have difficulties
lodging complaints because of language difficulties. Both the Privacy Commissioner
and the Health Services Commissioner acknowledged that the requirement to submit
complaints in writing may create difficulties for people whose first language is not
English or who have limited literacy.469 The Health Services Commissioner
informed the Committee that her staff assists parties to formulate their complaints in
writing. 470
Most of the ADR service providers who participated in this Inquiry indicated that
they provided free interpreter or translation services to facilitate access to nonEnglish speakers or those with language difficulties. 471 For example, the Accident
Compensation Conciliation Service informed the Committee that it had produced a
video/DVD in eight languages, with an accompanying booklet in 12 languages, and
also offers to provide a translation of any agreement reached at ADR. 472 The
Disability Services Commissioner provides publications in plain English, with
pictures for people with limited literacy skills, as well as brochures in Braille, audio
and large print. 473
However, Victoria Legal Aid submitted:
one of the main barriers to marginalised individuals accessing civil ADR services is
lack of interpreter services … [this] can be addressed through increased funding for
language services (both interpreters for individuals and production of languagespecific materials) ... 474

467

468
469

470
471

472

473
474

90

J Joy Cumming and Janice M Wilson, Literacy, numeracy and alternative dispute resolution (2005) National
Centre for Vocational Education Research, 6-7, 39.
Ibid, 41.
Office of the Victorian Privacy Commissioner, Submission no. 8, 2; Beth Wilson, Health Services
Commissioner, Office of the Health Services Commissioner, Transcript of evidence, Melbourne, 11
February 2008, 2.
Health Services Commissioner, Submission no. 19, 3.
See, for example, EWOV, Submission no. 16, 6; Accident Compensation Conciliation Service, Submission
no. 21, 3; Margaret Lothian, Submission no. 17, 12; Legal Services Commissioner, Submission no. 31, 5;
Health Services Commissioner, Submission no. 19, 3; Lynne Coulson Barr, Transcript of evidence, above n
395, 8.
Accident Compensation Conciliation Service, Submission no. 21, 3; Susan Cibau, Transcript of evidence,
above n 444, 2.
Lynne Coulson Barr, Transcript of evidence, above n 395, 8.
Victoria Legal Aid, Submission no. 30, 13-14.

Chapter 4 – Increasing access to justice through ADR

The Victorian Multicultural Commission submitted that interpreters working in ADR
environments should receive specialist training and that ADR practitioners should
also receive training on the ‘effective use of interpreters’. 475
Stakeholders participating in the Committee’s Culturally and Linguistically Diverse
Communities Forum emphasised the difficulties that language barriers create for
members of CALD communities. Mr Lo of the Ethnic Communities’ Council of
Victoria described language as ‘the most difficult barrier’ to CALD people accessing
ADR. 476
Ms Hantke of the Prahran Mission told the Committee that people with mental health
issues or English language difficulties need someone ‘to sit down with them and fill
out a paper’ because they may not understand the questions, or may be unable to
write. 477 She also emphasised the importance of having ‘language-friendly’ ADR
services, with interpreters available on demand. 478
Some stakeholders also emphasised the need for information to be available in nonwritten form. Mr Lo stated that new and emerging communities are ‘oral
communities’, with many people not literate in their own language. 479 Ms Anna
Walker from Action on Disability within Ethnic Communities told the Committee
that ‘if you are not literate in your own language, putting out lots of documentation
and lots of flyers in your language is not going to enhance your access to the
service’. 480 Ms Walker opined ‘telling stories is a very good way of passing on
information’. 481 Mr Aborete of Centacare Catholic Family Services recommended
the development of multilingual audiovisual material, such as DVDs. 482
Several stakeholders at the forum also emphasised that newly arrived immigrants
should be encouraged, and provided with opportunities, to learn English. Mr Farah of
the Horn-Afrik Employment and Training Advocacy Project told the Committee:
This is something that I say many times, and I am going to say it again: I think we
have to encourage our new migrants to learn the language. Unless we know the
language, we will not be able to get the proper choice that we need. We will not be
able to present our views. We will not have a voice. 483

The Committee notes that language and literacy issues may create barriers to a
significant number of Victorians accessing ADR services. The Committee
475
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acknowledges that ADR service providers in Victoria have already implemented a
range of strategies to assist people with these issues including providing interpreters,
providing translated materials or materials in plain English or on DVD, and
providing assistance with writing complaints. However, the evidence received by the
Committee suggests that language barriers may still prevent significant segments of
the community from accessing ADR services.
The Committee believes that all ADR services in Victoria should implement
strategies to increase access for people with language or literacy issues. This should
include the types of mechanisms identified by stakeholders in this Inquiry.
The Committee also notes that there is scope to increase the capacity of ADR
practitioners to work effectively with people who have language difficulties. The
Committee believes that the Victorian Government, in consultation with relevant
organisations in the community, including CALD and literacy organisations, should
develop resources to assist ADR practitioners to deal effectively with people who
have language difficulties. The resources should identify any potential barriers to
effective participation, highlight the importance of continued explanation of complex
written information, and suggest strategies for addressing literacy and related
issues. 484
Recommendation 14: Overcoming language barriers in ADR service
provision

The Victorian Government should require all government ADR providers, and
encourage all other ADR providers, to provide support for people with limited
English language or literacy skills. Such support should include providing access
to interpreter services; providing translated materials or materials in plain
English or on DVD; and providing assistance with writing complaints.
Recommendation 15: Resources to assist ADR practitioners work with
people with language difficulties

The Victoria Government should, in consultation with relevant organisations in
the community, develop resources to assist ADR practitioners to work with
people who have language and literacy issues. The resources should identify any
potential barriers to effective participation, highlight the importance of continued
explanation of complex written information, and suggest strategies for addressing
literacy and related issues.

4.7.3

Awareness of ADR services

Current awareness of ADR and ADR services
While there are a range of ADR services available in Victoria, there is limited
consumer awareness and understanding of both ADR processes and the organisations
484
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that provide them. Those with a dispute that has the potential to be resolved by ADR
may opt to pursue litigation or leave a dispute unresolved if they do not understand
ADR processes or are not aware of ADR services. 485
A 2006 study conducted by the Department of Justice found that 51% of respondents
were aware of agencies able to assist in resolving disputes before they ended up in
court. 486 Another recent survey revealed that there was relatively high recognition of
some dispute resolution services such as Consumer Affairs Victoria, the Victorian
Equal Opportunity and Human Rights Commission and the Ombudsman Victoria.
However, there were low levels of awareness of other organisations, including the
Dispute Settlement Centre of Victoria. 487
Stakeholders participating in this Inquiry also highlighted low levels of awareness of
ADR. 488 NADRAC’s submission acknowledged that limited consumer awareness
and understanding of both ADR processes and ADR service providers is a
‘significant barrier to achieving greater community use of ADR services at the
earliest possible opportunity (i.e. before litigation is commenced)’. 489
The Telecommunications Industry Ombudsman informed the Committee that it
conducted a public awareness survey in 2006 and found awareness of that
organisation was low among people aged under 25, people with disabilities,
proprietors of small businesses, people from Indigenous backgrounds, people from
non-English speaking backgrounds, and people living in rural and regional areas. 490
Similarly, Ms Eliza Collier of the Financial Ombudsman Service highlighted that
surveys had identified low levels of awareness of her organisation amongst both the
18 to 25 year age group and older people. 491

Current measures to raise awareness of ADR and ADR services
ADR service providers participating in this Inquiry reported using a variety of
strategies to raise awareness both of their services and ADR generally. Some
examples of the types of activities that were highlighted in stakeholder submissions
are set out in this section.
The Victoria Law Foundation informed the Committee that it has produced a plain
language publication, Working it out: A user’s guide to dispute resolution processes,
485
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which promotes the use of mediation and conciliation. 492 In addition, the Foundation
worked with VCAT to produce a video which aims to introduce the mediation
process. 493
In terms of promoting specific services, Mr Mark Brennan, the Victorian Small
Business Commissioner, emphasised the importance of engaging the media,
professional and industry associations, and local councils. 494 The Victorian Health
Services Commissioner, Ms Beth Wilson, told the Committee:
Accessibility has been a big challenge for my office. I do over a hundred speeches a
year … But every time I do one of those, up will go the hands, with ‘Why didn’t I
know about you before? We could have used you.’ I have chosen not to engage in
heavy, expensive advertising programs partly because I do not want to alienate
people who give my office a lot of assistance – the medical profession, for
example… If I had advertisements out there saying, ‘Have you got a complaint
about your doctor?’ I would lose a lot of the goodwill that we get at the moment. 495

Ms Wilson told the Committee that her office also provides information through the
Department of Human Services’ health channel and through general practitioners and
nursing staff. 496
Ms McLeod, the Energy and Water Ombudsman, told the Committee that EWOV is
promoted on each consumer’s electricity, gas and water bill once a year and on every
disconnection warning notice. EWOV also has an extensive community outreach
program. 497 Other service providers also highlighted their outreach programs as an
important component of their services’ promotion. 498
Some service providers also aim to promote awareness of disputes that may arise in
specific contexts. For example, the Financial Ombudsman Service and
Telecommunications Industry Ombudsman have jointly developed an education
package targeted at young people, with case studies on mobile phones, credit cards
and buying cars. 499

Promoting the Dispute Settlement Centre of Victoria
The Dispute Settlement Centre of Victoria (DSCV) is a major supplier of ADR
services for the Victorian community. Data provided by the Department of Justice
indicates that in 2006-07 the DSCV received 15 757 consumer contacts and referred
1398 matters to an ADR process. 500 However, as noted earlier in this chapter, the
DSCV has a relatively low level of consumer awareness. Research conducted for the
Department of Justice found that only 16% of individuals and 20% of small
492
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businesses surveyed were aware of the DSCV, compared to 92% of individuals and
97% of small businesses who reported that they were aware of CAV. 501
Mr Myers of the Department of Justice told the Committee:
I suppose it is not surprising that an organisation like CAV would have a very high
level of recognition, because it has such a broad mandate. We tended to find that
brand recognition was lower for specialist ADR organisations … For an
organisation like CAV, where people tend to come directly to government from a
range of locations with problems, high recognition is probably more important than
for an organisation like DSCV that tends to work closely with the courts and the
community and particular targeted communities. 502

His colleague, Mr Griffin, also acknowledged the low profile of the DSCV and
suggested that there was scope to promote the centre more widely:
It has a staff of 18 and has a budget of $2 million. We have not been able to
convince successive governments to properly resource the dispute settlement centre,
so with the resources that we have we believe the dispute settlement centre is doing
a good job. We have tended to focus on our contacts with the community, such as
local councils … We try to promote it through local government and try to promote
it through various communities, but we are also conscious of not overstretching the
resources that we have. 503

The Committee is concerned that the DSCV, which is a key provider of ADR
services, is not well known in the Victorian community, and believes that the
Victorian Government should ensure that potential users are aware of the services
provided by the DSCV. The Committee recognises that a high level of community
awareness of the DSCV will be particularly important as dispute settlement centres
are increasingly provided throughout the state, as recommended above.
The Victorian Government should use a wide range of communication mechanisms
identified by stakeholders in this Inquiry, such as community outreach, printed
material, the internet and DVDs and multilingual material to more widely
disseminate information about the DSCV, as well as work with community
organisations, representatives and elders, which is discussed in further detail below.
Recommendation 16: Increasing public awareness of the Dispute
Settlement Centre of Victoria

The Victorian Government should ensure that potential users are aware of the
services provided by the DSCV. Strategies to increase awareness of the DSCV
should include community outreach, media, printed material, the internet, DVDs
and multilingual information, and working with community organisations,
representatives and elders.
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Figure 4: Koories Know Your Rights! Program 504
The Koories Know Your Rights! Program commenced in June 2004. The program is
coordinated by Consumer Affairs Victoria (CAV), and many government agencies, industry
ombudsmen and community organisations are involved in the program’s delivery. The
program aims to improve access to government services by Indigenous Victorians. The
program is delivered throughout Victoria and the format varies according to the needs of the
particular audience. Four forums were held in 2006 while ten were run in 2007 in both
metropolitan and regional centres.
The forums are designed to:
• inform participants about the range of services available
• facilitate dialogue between agencies and Indigenous people about issues facing
Indigenous communities.
The program makes particular use of case studies to highlight examples of people trying to
solve problems and the different ways that agencies might assist. Participants are given the
opportunity to ask questions and are provided with information in the form of leaflets and tip
sheets from the participating organisations.
The program is promoted by host organisations, usually Indigenous organisations, and
through Regional Aboriginal Justice Advisory Committees (RAJAC), with support from
CAV’s regional offices.
Ms Fiona McLeod, the Energy and Water Ombudsman, described the program to the
Committee:
We go on a roadshow with them [CAV] and a number of other complaint handling agencies like
Ombudsman Victoria, Office of the Public Advocate, Guardianship and Administration Board. We
travel around Koori communities, and with Koori staff in the Indigenous Consumers Unit, which
makes it much easier obviously than just turning up there on your own. We have seen an increase in
the number of complaints from Koori customers. We tend to get complaints at the time. I have
certainly been on a number of visits where we have had complaints. Disconnection seems endemic in
some of those communities, so it is important to get messages out there. 505

The Victorian Privacy Commissioner submitted that:
Throughout this project, frontline workers are being targeted with a series of regionally based
information and education events designed to inform them of the range of services available. It is
hoped that this will also facilitate dialogue with the agencies about the types of issues facing
indigenous communities. Events are tailored to suit each individual locality in order to maximise
attendance and participation. 506

Mr Rocky Tregonning of the DSCV informed the Committee that CAV is looking at
streamlining the program across different tiers in the community, to schools, communities
and workers, as well as to the non-Indigenous workers who work with the communities. 507
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Raising awareness of ADR among disadvantaged groups
Many stakeholders, especially those participating in the forums the Committee held
for members of the CALD and Indigenous communities, told the Committee that
there was a need to raise awareness of ADR among disadvantaged individuals and
groups. 508
Mr Rocky Tregonning, Aboriginal Projects Officer at the DSCV, told the Committee
that his organisation is ‘getting mainstream people referred but Kooris are not; they
are slipping through the system … I do not know whether it is fear or a lack of
knowledge of our service provision’. 509
Ms Jenny Mutembu from the Zambian community commented:
I never knew about the ADRs … If we got educated about what this is all about,
maybe we could go back into our own communities and tell them about this
alternative that is available to all of us, that instead of going straight to court we can
use other means. 510

The Ethnic Communities’ Council of Victoria’s submission also highlighted the low
levels of awareness of ADR services among CALD communities, particularly new
and emerging communities. Mr Lo of the Council told the Committee:
the current challenge is to develop appropriate and effective mechanisms for
communication and awareness, to highlight the advantages of services such as
ADR. Major work needs to be done to promote these services to people from CALD
and refugee communities to ensure that they are using these services and the
services are meeting their needs. 511

Several stakeholders praised the Koories Know Your Rights! Program as a highly
effective method of increasing awareness of ADR and other services amongst the
Indigenous community in Victoria. 512 The program is described in figure 4.
Stakeholders in this Inquiry indicated that a ‘multi-faceted approach’ 513 was required
and suggested a range of other mechanisms for enhancing awareness of ADR
amongst disadvantaged individuals and groups, including:
508
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•
•
•

providing information in a variety of media (for example, print,
community radio and internet) and languages 514
providing case studies and using real examples 515
using Indigenous colours and artwork on promotional material. 516

Several stakeholders spoke about the need to involve the community in the
development of material and to partner with other community groups for its
dissemination. 517 Both of these issues are discussed further later in this chapter.
Several stakeholders supported a more coordinated approach to promoting ADR,
both between agencies and between agencies and governments. 518 NADRAC’s
submission stated governments can play a key role in promoting ADR, but argued
that promotion should be at a national level:
if each Australian government were to undertake separate promotional campaigns
based on differing understandings of the range of ADR services, the benefits of
ADR, or that promote different models of ADR, the result is likely to be a level of
national confusion … Accordingly, NADRAC would strongly encourage Australian
governments considering undertaking campaigns to promote ADR services to
collaborate with other governments to ensure a consistent national message is
sent. 519

However, not all stakeholders supported a centralised government awareness
program. Both EWOV and the Telecommunications Industry Ombudsman
commented that there is an ongoing need to raise ADR awareness as consumers need
the information when they have a dispute and that individual services are best placed
to provide this information. 520
The Committee believes that there is a lack of awareness and understanding of ADR
processes and services available in Victoria which may impede access to ADR
services. In the Committee’s view, active steps need to be taken to increase
awareness of ADR services generally but in particular to disadvantaged individuals
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and groups. The Committee concludes that both individual service providers and the
government generally have a role in raising public awareness of ADR services and
they should collaborate wherever possible, including at a national level.
The Committee therefore recommends that the Victorian Government develop a
strategy for better informing Victorians about ADR in consultation with ADR
providers, professional associations, community organisations and community
leaders. The Committee recognises that there is no one-size-fits-all method of
increasing public awareness of ADR and that a multi-faceted approach is required to
cater to the communication preferences of a diverse range of community groups.
Thus, the proposed strategy should include a range of communication media to better
disseminate information on ADR, including those suggested by stakeholders in this
Inquiry. In particular, the Committee commends the Koories Know Your Rights!
Program, which represents a partnership approach to information provision. The
Committee believes there is scope for developing similar programs for other
disadvantaged groups in Victoria, particularly the CALD community.
Recommendation 17: Increasing public awareness of ADR

The Victorian Government should, in conjunction with ADR service providers,
professional associations, community organisations, community leaders and
NADRAC, develop a strategy to better inform Victorians about the availability
of ADR to ensure that the community – in particular disadvantaged individuals
and groups – are aware of the availability of ADR services. This strategy should
use a wide range of approaches including community outreach, media, printed
material and DVDs, and the internet. This strategy should also include a
multilingual component.
Recommendation 18: Increasing awareness of ADR in the CALD
community

The Victorian Government should implement an awareness program based on
the Koories Know Your Rights! Program to more widely disseminate
information about ADR services to the culturally and linguistically diverse
community.

Increasing access to ADR through community partnerships
There is limited information available about how community members find out about
or are referred to ADR services. A survey of ADR providers conducted by the
Department of Justice reported high levels of referral from other service providers,
community legal centres, government departments and welfare agencies. 521 These
reflect the types of organisations in the community that people commonly turn to
when they have a dispute.
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Research by the New South Wales Law and Justice Foundation found that non-legal
services that are ‘familiar’ (such as government and welfare agencies, insurance
companies, banks, trade unions and other professionals) are often the first port-ofcall for socially or economically disadvantaged people with legal problems. 522
Research conducted by the DSCV noted that Indigenous people with disputes tend to
first contact their local Indigenous community organisations. 523
Stakeholder evidence also suggested that there is a wide range of organisations in the
community that currently refer people to ADR services, or have the capacity to do
so. These include:
•
•
•
•
•
•
•
•
•
•
•
•

courts 524
community legal centres 525
lawyers 526
educational institutions 527
government departments 528
members of parliament 529
police 530
financial advisors 531
local councils 532
hospitals and general practitioners 533
multicultural organisations such as migrant resource centres534
workplaces. 535

Ms Hollier of LEADR told the Committee ‘we think that there are a range of other
professionals in fields such as education and health who could be also referring
through appropriate education’. 536 Ms Walker from Action on Disability within
Ethnic Communities stated ‘I think having appropriate referrals is important, and
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again, that depends on the agencies knowing about the system and understanding
it’. 537
However, only two stakeholders suggested a specific strategy for engaging these
potential referrers and educating them about ADR. The Victorian Multicultural
Commission suggested that protocols for referrals need to be established between
these groups, CAV and ADR service providers. 538 The Ethnic Communities’ Council
of Victoria also supported referral protocols ‘between ethno-specific agencies and
mainstream legal providers’.539
The Committee recognises that there are a wide range of organisations that members
of the community may approach for assistance when they have a problem or dispute.
The Committee is of the view that these organisations need to be well informed
about ADR and the services provided by the various ADR providers, as well as
understanding the specific mechanisms for making a referral.
To assist with appropriate referrals, the Committee believes it is important to develop
partnerships or links between ADR providers and organisations that people
commonly approach when they have a dispute, including government departments,
the police, local councils, welfare services, educational institutions, health services,
community legal centres and peak community-based organisations (such as multicultural and Indigenous centres, migrant and refugee resource centres and citizen
advice bureaus). The Committee recommends that referral protocols should be
established between ADR service providers and these organisations to increase
appropriate referrals. In addition, the Committee recommends that the Victorian
Government develop a strategy for engaging and educating these organisations about
ADR so as to facilitate the appropriate referral of cases to ADR services.
Recommendation 19: Referral protocols between ADR providers and other
organisations

The Victorian Government should require all government ADR providers, and
encourage all other ADR providers, to develop referral protocols with other
organisations that members of the community (especially members of
disadvantaged groups) commonly turn to when they have a dispute.
Recommendation 20: Educating referring organisations about ADR

The Victorian Government should develop an ADR education strategy for
organisations that members of the community commonly turn to when they have
a dispute. This should include information about:
•
•
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the philosophy of ADR and its aims, benefits and potential outcomes
ADR processes, service providers and how to make a referral to ADR
services.

Anna Walker, Transcript of evidence, above n 480, 5.
Victorian Multicultural Commission, Submission no. 34, 2.
Ethnic Communities' Council of Victoria, Submission no. 40, 3.
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4.7.4

Culturally appropriate services

The Committee received evidence that ADR processes may be particularly culturally
appropriate to members of the Indigenous and CALD communities. For example, the
Victorian Aboriginal Legal Service submitted that ‘ADR is closer to Indigenous
Australian dispute resolution’. 540 Similarly, the Victorian Multicultural Commission
stated that ADR ‘can be quite consistent with cultural practices within many of
Victoria’s migrant and refugee communities’. 541 This section considers how
mainstream ADR services can be enhanced to deliver culturally appropriate ADR
services to these communities.

Community involvement in service delivery
Community involvement in the delivery of ADR services is essential to facilitate
access for a broad range of groups. This is because some members of the community
may have a general distrust of government or other formal institutions and processes.
For example, Ms Chantal Kabamba of the Congolese Association of Victoria stated
that members of the CALD community often do not access services because ‘[t]here
is a problem of a lack of trust because some of them come from very traumatic
backgrounds, with war and all that. Now there is a big system with bureaucracy.
How do I trust that? It becomes a problem’. 542
Involving community members in the delivery of the program is one way of making
it appear more ‘trustworthy’. NADRAC has acknowledged that the presence of
Indigenous mediators and staff has resulted in the use of ADR services by
Indigenous persons who had previously avoided such services. 543 Research
conducted on behalf of the Department of Justice found:
Koori people only feel comfortable accessing mainstream government services
when they know that they will be dealing with other Kooris employed by these
agencies. This is particularly crucial for agencies associated with courts because of
the concern in the community about the way justice services have been historically
delivered. 544
… the use of Indigenous Mediators to conduct mediations involving Indigenous
community members was seen as vital: in attracting Kooris to approach and use the
service in the first place and then to the ultimate success of the dispute
resolution/mediation process itself. 545

In recognition of the importance of community involvement in ADR service
delivery, DSCV has developed a culturally appropriate model for training Indigenous

540
541
542
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mediators. 546 While the Victorian Aboriginal Legal Service emphasised that,
‘[m]ediators need to be broadly representative of the community and acceptable to
the whole community’, 547 the Committee is not aware of any organisations other
than DSCV that provide Koori ADR practitioners. In addition, DSCV has an
Aboriginal Project Officer, Mr Rocky Tregonning, who told the Committee: ‘As the
only Aboriginal worker in the office, most Aboriginal cases are referred to me’. 548
The Health Services Commissioner, Ms Beth Wilson, told the Committee that she
employs a full-time Aboriginal liaison officer ‘because Koori Australians will not
use mainstream agencies unless there is a Koori presence there’. 549
Similarly, the Committee received evidence that members of the CALD community
can also significantly benefit from the presence of multicultural staff. For example,
Mr Lo of the Ethnic Communities’ Council of Victoria told the Committee that a
multicultural liaison officer can ‘highlight the positives and advantages of ADR
services to CALD communities’. 550 Mr George Lekakis, Chairperson of the
Victorian Multicultural Commission, commented:
the best procedure in dealing with mediation is to use bilingual mediators, so you
avoid the notion of having interpretative information not being carried properly …
We have had the experience with a dispute resolution centre, where there has been
the employment and training of bilingual personnel, and by far that is obviously the
optimum scenario. It also acts to provide better skills for people in the community
who engage in this sort of work, and it also allows you to tap into some of the
candidates in new and emerging languages and new communities, who could
possibly act as mediators. 551

The Committee is aware that DSCV has trained mediators from CALD communities,
although understands that these mediators act informally in their own communities
rather than providing services for DSCV. 552 This is discussed further in chapter 6.
The Committee believes that ADR practitioners and others working in ADR service
providers should be drawn from a range of backgrounds and experience to represent
the diversity of the Victorian community. The Committee commends DSCV’s Koori
mediator program and encourages other service providers to recruit and train staff
with appropriate skills from a wide range of backgrounds and experience. The
Committee believes that the presence of CALD and Indigenous ADR practitioners
and liaison officers has the potential to encourage members of disadvantaged groups
– including those who would otherwise not approach ADR providers – to access
ADR services.
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Ibid, 14-17.
Victorian Aboriginal Legal Service, Submission no. 32, 21.
Rocky Tregonning, Transcript of evidence, above n 405, 4.
Beth Wilson, Transcript of evidence, above n 469, 2.
Jieh-Yung Lo, Transcript of evidence, above n 334, 14. See also Nadine Hantke, Transcript of evidence,
above n 361, 14.
George Lekakis, Transcript of evidence, above n 334, 3; Victorian Multicultural Commission, Submission
no. 34, 3.
John Griffin, Transcript of evidence, above n 419, 6.
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Recommendation 21: Recruitment of ADR staff

The Victorian Government should encourage all ADR providers to recruit and
train staff with appropriate skills who have a wide range of backgrounds and
experience that will enable providers to better meet the needs of the range of
clients that they serve, including clients from the Indigenous and CALD
communities.

Community involvement in service development
Professor Sourdin of the University of Queensland has noted that unless the ADR
service delivery model is culturally appropriate and has community input, it ‘may be
simply supporting western norms or understandings’. 553 Again, the notion of
community involvement in service design was strongly supported by participants in
two forums convened by the Committee. For example, Ms Rosie Smith of the Koori
Programs and Initiatives Unit at the Department of Justice, told the Committee that
‘[a]nything that is going to be set up needs to be talked about among the community
first, to find out what it is that they want to have in it and how they want to run it, so
that it is something that is going to provide them with a positive outcome’. 554
The submission of the Victorian Aboriginal Legal Service (VALS) proposed that
Indigenous Victorians should have a choice between a targeted Indigenous ADR
service or a culturally sensitive mainstream ADR service. 555 Ms Greta Clarke of
VALS informed the Committee that the DSCV is the only culturally sensitive
mainstream ADR organisation. She described a proposal for a targeted Indigenous
ADR service to the Committee:
I can talk to you about a proposal that the Victorian Aboriginal Legal Service had
on the books for a long time, and this proposal has just never been funded.
Ultimately we want to set up a Koori Dispute Settlement Centre. What that would
look like is maybe we would employ a project officer at VALS to spend about nine
months researching the literature, perhaps talking to communities in two areas – so
we would have the pilot in two areas – forming a local reference group and
ultimately coming up with a model…
[W]e would have a coordinator role at the Victorian Aboriginal Legal Service …
We would also have an intake worker and we would employ sessional mediators
who were Koori, so we would train them up … The focus of this particular project I
am telling you about is around family law, child protection issues, family violence,
because there is a huge gap there at the moment. 556

No other stakeholders commented on the need for an Indigenous-specific service.
NADRAC has, however, noted that it is not possible for all disputes involving
Indigenous people to be addressed by Indigenous-specific services as legislation may
553
554

555
556
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require participants to use a mainstream service (such as a court or tribunal). Further,
Indigenous-specific services may be inappropriate in disputes between Indigenous
and non-Indigenous participants. 557
The Committee believes that it is important to have wide stakeholder input into ADR
service and program set up and delivery. It recognises that this is particularly
important for the Indigenous and CALD communities.
The Committee acknowledges that DSCV has a successful Koori mediator program,
and has recommended that DSCV should be expanded to operate throughout
Victoria. The Committee recommends that a Koori program be implemented
throughout Victoria as part of the statewide rollout of dispute settlement centres. The
Committee also recommends that staff in regional dispute settlement centres are
recruited and trained to enable the centres to better meet the needs of the range of
clients they serve. The Committee notes the Victorian Aboriginal Legal Service’s
suggestion that an Indigenous-specific ADR service should be established, but did
not receive sufficient evidence to make recommendations about Indigenous-specific
services. The Committee draws the Victorian Aboriginal Legal Service’s suggestion
to the government’s attention for further investigation and consideration.
Recommendation

22:

Community involvement
development

in

ADR

service

The Victorian Government should require all government ADR providers, and
encourage all other ADR providers, to consult and involve members of the
community, especially community leaders and peak community organisations, in
the development and ongoing provision of ADR services and programs.
Recommendation 23: Staffing of regional dispute settlement centres

The Victorian Government should, in establishing dispute settlement centres
throughout Victoria as recommended in recommendation 13, ensure that staff are
appropriately recruited and trained to enable the centres to better meet the needs
of the range of clients that they serve, including offering the Koori mediator
program.

Cultural training for ADR service providers
Many stakeholders providing evidence to the Committee emphasised the need for
ADR service providers to have an understanding of the people using their services,
and recommended cross-cultural training for ADR practitioners.
Ms Kabamba of the Congolese Association of Victoria outlined the rationale for
cross-cultural training:

557

NADRAC, above n 543, 8.
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They should try to understand at least the composition of the community they are
serving. They are all different nationalities, they are all different religions, they are
all different tribes. You have got to know how to approach them, you have got to
have time to try to serve these people. 558

Similarly, Mr Lekakis of the Victorian Multicultural Commission told the
Committee:
Practitioners involved in ADR programs and services obviously need to have
cultural sensitivities, so the issue about cross-cultural training for practitioners of
ADR services is essential. This includes an understanding of traditional community
values, family roles, pre-arrival experiences, the cultural appropriateness of
interventions, options and training on the effective use of interpreters. So anybody
who does mediation work or is involved in the delivery of these alternative dispute
resolution services needs to have that as part of their ongoing training, and
familiarity with the different cultural groups they will be dealing with. 559

Mr Lo of the Ethnic Communities’ Council of Victoria agreed that ADR
practitioners should have cross-cultural training and suggested that this should
include ‘case studies, group work and engagements and visits to community
groups’. 560
Stakeholders representing the Indigenous community also emphasised the need for
cross-cultural training for ADR service providers. The Victorian Aboriginal Legal
Service’s submission stated that ‘[w]here non-Aboriginal mediators are used, these
mediators must have undergone cultural awareness training and must have
significant experience in dealing with Aboriginal people, families and
communities’. 561 Ms Smith of the Department of Justice informed the Committee
that the cross-cultural training provided for magistrates in the Koori Court had been
highly successful and emphasised that ‘[i]t is not just the one-off cultural awareness
training that stays in people’s minds; it is the ongoing listening, seeing and
anticipating’. 562
The Committee did not receive any evidence about cross-cultural training currently
provided to ADR practitioners in Victoria.
A NADRAC discussion paper released over a decade ago suggested the
establishment of a national ADR information network to enable ADR providers to
share practical information about dispute resolution techniques having regard to the
needs of particular groups. 563 This was strongly supported by the Ethnic
Communities’ Council of Victoria and Victoria Legal Aid. 564 The Victorian
Aboriginal Legal Service stated that ‘[i]nformation should be shared between
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practitioners about best practice dispute resolution techniques in relation to
Indigenous Australians’. 565
The Committee believes that ADR practitioners need to be able to provide
appropriate advice and services to all members of the Victorian community. It
therefore recommends that Victorian ADR practitioners and intake staff, at ADR
services who are operating in a cross-cultural environment, receive regular crosscultural training. This will enhance their ability to make any necessary changes to the
ADR process or to their communication style to accommodate cultural factors.
In addition, the Committee supports the development of an ADR information
network to allow ADR providers and practitioners to share information about ADR,
particularly in relation to disadvantaged groups. Such a network would provide a
forum for the exchange of ADR best practice techniques, aid ADR learning and
development, and enhance ADR practice in Victoria. The Committee did not receive
any submissions about how such an information network should be developed. It also
notes that this would benefit from a coordinated national approach. The Committee
therefore believes that this is a matter which the proposed ADR Committee could
explore further in collaboration with NADRAC.

Recommendation 24: Cross-cultural training for ADR providers

The Victorian Government should require all government ADR providers, and
encourage all other ADR providers operating in a cross-cultural environment, to
provide regular cultural awareness training for intake staff and ADR
practitioners. The training should provide an understanding of traditional
community values including family roles, pre-arrival migrant and refugee
experiences, the cultural appropriateness of ADR interventions, effective use of
interpreters and communication styles and preferences.
Recommendation 25: An ADR information network

The Victorian Government should, through the proposed ADR Committee and in
consultation with NADRAC, develop an ADR information network to enable
ADR providers to share useful practical information, including best practice
ADR techniques, particularly in relation to members of the Indigenous and
CALD communities.
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Chapter 5 – Regulating ADR
The terms of reference for this Inquiry ask the Committee to consider whether a form
of government regulation of ADR providers is appropriate or feasible so as to ensure
greater consistency and accountability for Victorians wishing to access ADR. As the
demand for ADR services grows, there is increasing interest in mechanisms for
ensuring service quality. This chapter considers the current regulation of ADR
providers in Victoria and discusses whether further regulation is required.

5.1

What is regulation?

Governments around the world are increasingly moving away from prescriptive
approaches to regulation and towards more innovative, less costly, more flexible and
more effective approaches. 566 The Commonwealth Interdepartmental Committee on
Quasi-regulation, a Committee established by the Australian Government to consider
the extent and benefit of quasi-regulation, defined regulation broadly:
Regulation includes any law or ‘rule’ which influences the way people behave.
Regulation is not limited to government legislation; and it need not be mandatory. 567

The Office of Best Practice Regulation, an agency which promotes the Australian
Government’s objective of improving the effectiveness and efficiency of regulation,
has claimed that the challenge for government is to deliver regulation which is
effective in addressing an identified problem and efficient in maximising the benefits
to the community while taking into account the costs. 568
The principal forms of regulation can be presented along a continuing spectrum of
increasing government involvement. At one end of the spectrum lies self-regulation;
at the other end lies explicit government regulation. This is illustrated in figure 5.

5.2

Current ADR regulation in Victoria

ADR is subject to various regulatory mechanisms at the Commonwealth, state and
territory level. 569 At a national level there are two accreditation schemes, namely, the
National Mediation Accreditation Scheme (NMAS) and the accreditation system for
family dispute resolution practitioners. This section provides a brief outline of the
current regulation of ADR providers in Victoria, with a particular focus on the two
national accreditation schemes. A more detailed summary of the current regulatory
framework in Victoria is provided in tables 1 to 4 in appendix E.

566

567
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569

Office of Best Practice Regulation, Commonwealth, Best practice regulation handbook (2006), 95. See also
Nadja Alexander, 'What’s law got to do with it? How the world is regulating mediation' (Paper presented at
the 4th Asia-Pacific Mediation Forum: Mediation in the Asia-Pacific: Constraints and Challenges, Kuala
Lumpur, 16-18 June 2008), 3.
Commonwealth Interdepartmental Committee on Quasi-regulation, Grey letter law: Report of the
Commonwealth Interdepartmental Committee on Quasi-regulation (1997), 2.
Office of Best Practice Regulation, above n 566, 1.
National Alternative Dispute Resolution Advisory Council (NADRAC), A framework for ADR standards:
Report to the Commonwealth Attorney-General (2001), 44.
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Figure 5: Regulation continuum 570

Self-regulation
Voluntary agreement within an industry
Characterised by voluntary codes of conduct or standards
No government enforcement

Quasi-regulation
Government influences business to comply
Government assists with development of codes of conduct, accreditation and/or rating schemes
Ongoing dialogue between government and industry
No government enforcement

Co-regulation
Strong partnership between industry and government
Industry develops own code of conduct or accreditation/ratings schemes with legislative
backing from government
Government enforcement

Explicit government regulation (legislation)
Industry’s role in formulating legislation is limited to consultation, where relevant
Compliance is mandatory, with punitive sanctions for non-compliance
Little flexibility in interpretation and compliance requirements
Government enforcement

5.2.1

Court and tribunal-annexed ADR

The increased use of court-annexed mediation both in Victoria and throughout
Australia has led to the introduction of many court and tribunal specific regulatory
provisions in legislation and court rules.
In Victoria, the courts generally outsource ADR services. ADR practitioners are
typically external to the court and are members of a panel of court-approved ADR
service providers. ADR practitioners may also be regulated by these service provider
organisations.
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5.2.2

Public ADR providers

There are various government agencies and departments at the Commonwealth, state
and territory levels which provide a wide range of ADR services. In Victoria, the
Department of Justice has established the Dispute Settlement Centre of Victoria, an
agency which provides advice, assistance and mediation services to resolve
community and neighbourhood disputes, and Consumer Affairs Victoria (CAV),
which is the Government’s main provider of conciliation services for consumer
disputes.
In Victoria, publicly funded statutory schemes offering ADR services include the
Victorian Equal Opportunity and Human Rights Commission and the Accident
Compensation and Conciliation Service. Public ADR providers often have their own
standards, codes of conduct and professional rules which cover ADR.

5.2.3

Industry ADR schemes

Industry ombudsman, or external dispute resolution (EDR), schemes are largely a
product of the privatisation of services such as energy services, and industry selfregulation. 571 EDR scheme members agree to submit their consumer disputes to the
applicable industry scheme for resolution. 572 However, most EDR schemes rely on
government for part of their legitimacy, as governments or independent regulators
may require a scheme’s existence under legislation or as part of a licence for a
business to operate in a market. 573
EDR schemes operate in accordance with their respective charters, constitution, and
the Benchmarks for industry-based customer dispute resolution schemes. 574 The
requirements of these benchmarks are summarised in figure 6.
Most EDR schemes are members of a peak body which requires compliance with
certain standards. For example, the Energy and Water Ombudsman (Victoria), the
Public Transport Ombudsman (Victoria) and the Telecommunications Industry
Ombudsman are members of the Australian and New Zealand Ombudsman
Association Inc (ANZOA). 575 One of ANZOA’s objectives is to formulate and
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Anita Stuhmcke, 'The relevance of industry ombudsmen' (2002) March Law Society Journal, 73, 73; Chris
Field, Chris Field Consulting Pty Ltd, Alternative dispute resolution in Victoria: Supply-side research
project research report (2007) Department of Justice, Victoria, 29.
Field, above n 571, 30.
Ibid, 34.
Anita Stuhmcke, 'Resolving consumer disputes: Out of the courts and into private industry' (2003) 31
Australian Business Law Review, 48, 51; Fiona McLeod, Alison Maynard, Victoria Marles, Diane Carmody,
Jo Benvenuti and Peter Hardham, 'Resolving customer disputes: Case studies and current issues' (Paper
presented at the ADR - A Better Way to do Business Conference, Sydney, 4-5 September 2003); Department
of Industry, Science and Tourism, Commonwealth, Benchmarks for industry-based customer dispute
resolution schemes (1997).
See Australian and New Zealand Ombudsman Association, About ANZOA, <http://www.anzoa.com.au/docs/
about.html>, viewed 16 February 2009.
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promote standards of best practice including the adoption of the Benchmarks for
industry-based customer dispute resolution schemes. 576
Figure 6: Benchmarks for industry-based customer dispute resolution
schemes 577

1.

Accessibility
The scheme makes itself readily available to customers by promoting knowledge
of its existence, being easy to use and having no cost barriers.

2.

Independence
The decision-making process and administration of the scheme are independent
from scheme members.

3.

Fairness
The scheme produces decisions which are fair and seen to be fair by observing
the principles of procedural fairness, by making decisions on the information
before it and by having specific criteria upon which its decisions are based.

4.

Accountability
The scheme publicly accounts for its operations by publishing its determinations
and information about complaints and highlighting any systemic industry
problems.

5.

Efficiency
The scheme operates efficiently by keeping track of complaints, ensuring
complaints are dealt with by the appropriate process or forum and regularly
reviewing its performance.

6.

Effectiveness
The scheme is effective by having appropriate and comprehensive terms of
reference and periodic independent reviews of its performance.

5.2.4

Private ADR providers

Organisations whose professional members provide ADR services, such as the
Victorian Bar, the Law Institute of Victoria, the Institute of Arbitrators & Mediators
Australia (IAMA) and LEADR – Association of Dispute Resolvers (LEADR) have
their own standards, codes of practice, professional rules, and accreditation
requirements.
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In addition, a number of peak organisations are Registered Training Organisations
under the Australian Recognition Framework and offer nationally accredited courses
of study in ADR. 578

5.2.5

National Mediator Accreditation Scheme (NMAS)

In Australia, work on the development of ADR professional standards has largely
been focused on mediators, who are the largest group of ADR practitioners in this
country. Following years of discussion and extensive consultations about mediator
accreditation and standards, NMAS commenced in 2008. NMAS is described in
figure 7.
There is widespread support for NMAS, including among participants in this
Inquiry. 579
LEADR informed the Committee that, since the inception of NMAS, it has set up
procedures to function as a Recognised Mediation Accreditation Body (RMAB) and
accredit mediators. As of February 2009, it had accredited 260 mediators
nationally. 580 Justice North of the Federal Court of Australia stated that the Federal
Court has become a RMAB and from 1 July 2008 would use non-accredited
mediators only in exceptional circumstances. 581
In their initial submissions, both the Victorian Bar and the Law Institute of Victoria
explained they were against uniform minimum standards applying to all ADR
practitioners as they already have their own accreditation systems in place.582
However, since that time, the Bar and the Law Institute have both become RMABs
and can accredit practitioners under NMAS. 583
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Figure 7: Australian National Mediator Accreditation System 584

The National Mediator Accreditation Scheme (NMAS), a voluntary accreditation
system for mediators, commenced operation on 1 January 2008.
Under NMAS, Recognised Mediation Accreditation Bodies (RMABs) accredit
mediators in accordance with the NMAS requirements. Currently, there is a selfrecognition framework for RMABs. 585 RMABs currently include the Federal Court
of Australia, the Institute of Arbitrators & Mediators Australia, the Law Institute of
Victoria, the Victorian Bar, and the Victorian Civil and Administrative Tribunal. 586
NMAS sets threshold accreditation and practice standards for mediators. NMAS
recognises that a mediator may also be subject to other accreditation schemes. A
mediator may therefore seek accreditation under both NMAS and a more specific
ADR accreditation scheme, such as that for family dispute resolution practitioners
(see figure 8).
The accreditation system specifies approval and practice requirements for mediators
through Approval and Practice Standards.
The Approval Standards:
•
specify requirements for mediators seeking to obtain approval under the
voluntary national accreditation system
•
set out minimum qualifications and training
•
assist to inform participants, prospective participants and others as to what
qualifications and competencies can be expected of mediators.
The Practice Standards specify practice and competency requirements for mediators.
The National Mediator Accreditation Committee (NMAC) has been established to
implement NMAS. NMAC has a broad membership, including RMABs, mediator
training and education organisations, professional bodies and government
representatives. NMAC’s role includes:
•
•
•
•

developing and reviewing the operation of the standards
developing a national register of accredited mediators
monitoring, auditing and supporting complaints-handling processes
promoting mediation.

NMAC will operate for two years and will establish the permanent National
Mediator Standards Body (NMSB) which will oversee the accreditation system from
2010.
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In a supplementary submission, the Bar informed the Committee that it commenced
accreditation under NMAS on 1 April 2008. As of 16 March 2009, the Bar has
accredited 237 barristers under NMAS. 587 The Bar explained:
The Victorian Bar still questions the necessity to introduce global regulation of
ADR for those already regulated in the conduct of the professional practice in which
they act as mediators – as all legal practitioners are. However, in view of support for
the NMAS in the Supreme Court of Victoria and in the Federal Court of Australia,
the Bar has chosen to commit to the NMAS and to ‘opt-in’. 588

5.2.6

Family law accreditation scheme

The Australian Government has established an accreditation system in the family law
area to promote quality service provision in line with the recent reforms to the family
law system and, in particular, to the responsibilities of family dispute resolution
practitioners. 589 While dispute resolution in relation to family law is a
Commonwealth matter and outside the scope of this Inquiry, the Committee has
examined the family law accreditation scheme as the only example of a mandatory
national scheme regulating ADR practitioners in Australia. The family dispute
resolution practitioner accreditation system is set out in figure 8.

5.2.7

International developments

There has also been interest in the regulation of ADR practitioners at an international
level.
The International Mediation Institute (IMI), a not-for-profit foundation based in The
Hague, offers a worldwide certification scheme for commercial mediators who meet
certain requirements. 590 IMI certification enables users of commercial mediation
services to identify experienced, competent mediators worldwide. 591 According to
Australian ADR expert, Professor Nadja Alexander, IMI certification ‘offers local
mediators a global voice, national bodies an international benchmark, and users of
mediation confidence in the mediation profession worldwide’. 592 The IMI has
developed a code of professional conduct that provides users of mediation services
with a concise statement of the ethical standards they can expect from mediators who
choose to adopt its terms and sets standards that they can be expected to meet.

587

588
589

590

591

592

Telephone conversation between Ross Nankivell, Legal Policy Officer, The Victorian Bar and Executive
Officer, Victorian Parliament Law Reform Committee, 16 March 2009.
The Victorian Bar, Submission no. 13S, 1.
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Figure 8: Accreditation of family dispute resolution practitioners 593

The new family law accreditation system has been introduced to ensure that those
providing family dispute resolution meet a set of nationally consistent standards. Interim
accreditation arrangements are in place from 1 July 2006 to 30 June 2009 and a final
accreditation system will be implemented in mid 2009.
The new standards include specific competencies for all family dispute resolution
practitioners including:
•
•
•

responding to family violence
creating a supportive environment for the safety of vulnerable parties in dispute
resolution
operating in a family law environment.

There are three pathways to meet the accreditation requirements that will take effect
from July 2009:
•
•
•

completion of the full Vocational Graduate Diploma of Family Dispute
Resolution (or equivalent)
an appropriate qualification or accreditation under NMAS and competency in the
six compulsory units from the Vocational Graduate Diploma of Family Dispute
Resolution (or the higher education provider equivalent)
inclusion in the Family Dispute Resolution Register maintained by the
Commonwealth Attorney-General’s Department before 1 July 2009 and
competency in the three specified units (or equivalent).

Registered training organisations and higher education providers will deliver the training
and assessment required to be accredited under the new system.
Mr Shane Quinn of the Greensborough Family Relationship Centre, explained the
training and accreditation requirements to the Committee:
It is prescribed as a family dispute resolution practitioner in the family law regulations which is about
having an appropriate degree, diploma or other appropriate qualifications of three years law, social science
backgrounds or backgrounds in conflict management, social sciences. We have two family lawyers, about
three or four psychologists, three social workers and other family therapists who make up the team.
The family dispute resolution practitioners need to meet the accreditation and the Attorney-General
monitors that. There are two stages. The Attorney-General’s Department and Community Services and
Health Industry Skills Council, and they are both put in together – a diploma in family dispute resolution
which is being rolled out towards the end of this year. It is an interim arrangement at the moment through
these three years. People will either have to meet some of the competency they have with earlier experience
or they will need to go through the full vocational graduate diploma. That will be in place by the middle of
2009, these interim arrangements will lapse with that accreditation. For family relationship advisers, we ask
that people have a background in diplomas, degrees and experience in community services. 594
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While IMI-certified mediators are required to make known to users which code of
conduct governs their professional mediation practice, they are not required to select
IMI’s code. 595 Justice Murray Kellam, a Victorian Supreme Court judge who is also
Chair of the National Alternative Dispute Resolution Advisory Council (NADRAC),
has noted that NMAS is broadly compatible with the international standards
established by the IMI. 596
The Committee did not receive any information about the extent to which Australian
mediators are participating in the IMI.

5.3

Is there a need to further regulate ADR in
Victoria?

ADR is increasingly being used across a diverse range of settings in Victoria. The
push for increased regulation of ADR arises mainly from the concern that users of
these services might suffer because of variable service quality.
NADRAC has articulated that regulation of ADR, in the form of practice standards,
is important to:
•
•
•
•
•
•

enhance the quality and ethics of ADR practice
protect consumers
facilitate consumer education about ADR
build consumer confidence in ADR services
improve credibility of ADR as an alternative to litigation
build capacity and coherence of the ADR field. 597

The drive for increased regulation of ADR has come, in part, from practitioners
seeking to have ADR recognised as a profession. ADR expert Professor Hilary Astor
has observed that ten years ago ‘most people did not know the difference between
mediation, medication and meditation. That is beginning to change’. 598 Mr Alan
Wein, from the Mediator Group, an ADR service provider, informed the Committee,
‘Mediation and ADR has emerged as a new ‘PROFESSION’ in its own right and not
as a tangent of quasi-para process of an established profession such as legal practice
…’ 599
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The Committee received conflicting evidence about whether users of ADR services
suffered any loss or detriment as a result of the lack of regulation of ADR services.
Several stakeholders highlighted the potential for users of ADR services to
experience detriment because of unregulated services. The Victorian Association for
Dispute Resolution – a not-for-profit ADR interest group – submitted that, currently,
‘there is insufficient information available to consumers about the range and quality
of services available, and the accountability mechanisms for ADR providers are
inadequate’. 600
The fact that ADR processes are conducted in private and are not subject to public
scrutiny arguably adds to the need to ensure service quality. Justice Kellam of the
Supreme Court of Victoria told the Committee:
there are no standards, so anyone can hang up his or her sign and say, ‘I am a
mediator.’ And as distinct from a court process, it is not transparent, and I think that
is an issue of some significance, if you do not have appropriate standards. Whereas
you can sit in court and see what happens and you can analyse the written reasons, if
a mediator misbehaves and applies too much pressure to people it is not something
you know about because it happens in a room, often in a caucus. I think they are
some of the issues which can really only be addressed, I think, through appropriate
standards. 601

However, while recognising the potential risk of detriment to service users, some
stakeholders argued that there are no actual problems. 602 For example, Mr Lawrence
Reddaway of IAMA told the Committee, ‘I do not know that there is any proper
evidence that there is insufficient proficiency amongst ADR practitioners’. 603
Similarly, Ms Margaret Lothian, Principal Mediator of the Victorian Civil and
Administrative Tribunal (VCAT), stated ‘there is the potential for harm in the
unregulated environment – intellectually there is the potential for harm – but I am
unaware of actual evidence of the harm’. 604
The Legal Services Commissioner, an independent statutory body which receives
complaints about legal practitioners, informed the Committee that while it may
receive disciplinary complaints about lawyers providing mediation services, it
receives few such complaints. 605 The Department of Justice advised that CAV has
not received any complaints about the services consumers received from ADR
practitioners under the Fair Trading Act 1999 (Vic). 606 In addition, a report by CAV
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in 2006, which sought to quantify detriment suffered by consumers in the market, did
not identify any detriment caused by ADR practitioners. 607
The main arguments against further regulation of ADR are that regulation would bar
entry for some ADR practitioners, may result in higher costs for consumers and
would cause ADR processes to lose their flexibility. All of these points were raised
by stakeholders participating in this Inquiry.
Mr Ian Lulham, of the Law Institute of Victoria, told the Committee that ‘if you
regulate it [ADR], it just becomes another little parallel court system’. 608 The
Victorian Bar submitted that ‘a less flexible and a more rigidly structured ADR
process [will] ultimately increase the cost of ADR and reduce access to justice’.609
The Bar emphasised that further government regulation would also create
‘significant barriers to entry and [exclude] many new, as well as many current,
experienced and capable ADR practitioners’. 610 The Victorian Aboriginal Legal
Service was concerned that ‘bureaucratisation and credentialism’ would further
preclude practitioner diversity and, in particular, participation by Indigenous
Australians. 611
Victoria Legal Aid, while supporting greater regulation of ADR practitioners,
acknowledged that low levels of regulation allow services to be tailored for specific
sectors and encourages innovation. 612
A few stakeholders questioned the need for further regulation on the basis that ADR
practitioners and providers are already adequately regulated. 613 The Victorian Bar
and the Law Institute of Victoria emphasised that lawyers are already subject to the
Legal Profession Act 2004 (Vic), codes of practice and professional rules. 614 Dr
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David Cousins of CAV told the Committee that complaints against people providing
ADR services as part of trade in commerce may be lodged under the Fair Trading
Act 1999 (Vic). 615 IAMA recommended weighing the benefits of the ‘new layers of
enforcement bureaucracy’ against the benefits that may be more readily achieved
through a system of encouragement and discipline enforced through existing
professional bodies. 616
Ms Fiona McLeod, the Victorian Energy and Water Ombudsman, told the
Committee that most industry ombudsman schemes are members of the Australian
and New Zealand Ombudsman Association (ANZOA):
it would be fair to say that the members of ANZOA are satisfied with the current
levels of regulation of its various entities. Some of them report directly to
Parliament, the Parliamentary Commissioners. All of the others have very robust
mechanisms holding them accountable and transparent. I think everyone is satisfied
with the current regulatory arrangements in relation to the schemes. 617

The Committee notes that it did not receive any evidence about members of the
community who actually experienced detriment as a result of a service provided by
an ADR practitioner or provider. It also acknowledges the concerns that some
stakeholders raised about the potential for the regulation of ADR processes to impact
on the flexibility of ADR processes, as well as increase compliance costs.
However, the Committee recognises that the use of ADR services in Victoria is
increasing. The Committee believes that all Victorians accessing ADR services
deserve a service of high quality. This is particularly important where the ADR
service is government funded or the parties are referred to ADR by a court.
The Committee notes that a national regulatory scheme has been established for
mediators and believes there is scope to encourage its wide uptake. In addition, the
Committee believes that users of other ADR processes also deserve equivalent
protection and guarantees of service quality. The remainder of this chapter discusses
how these objectives can be achieved.

5.4

The role of government in regulating ADR

5.4.1

Models of regulation

A number of stakeholders in this Inquiry supported the self-regulation of ADR
practitioners or maintaining the current system of regulation. 618 However, other
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stakeholders were of the view that self-regulation was not effective and that
government intervention is required. 619
A number of high level reports have suggested that the government has a role in
regulating ADR.
The Access to Justice Advisory Committee, established in 1993 by the Australian
Government to examine ways in which the Commonwealth justice system could be
improved so as to enhance access to justice, acknowledged that:
governments have a special responsibility for the quality, integrity and
accountability of the ADR processes provided by their courts and tribunals. Indeed,
we would go further and suggest that the responsibility extends to all ADR
programs funded by government. 620

A number of NADRAC reports and discussion papers have also emphasised the role
of government in regulating ADR. For example, in its 1997 report on family law to
the Attorney-General, NADRAC stated:
by formally endorsing the role of alternative dispute resolution services within the
justice system, the State alters the fundamental character of those services from a
private to a public service, thereby requiring a higher level of accountability from
those services than would otherwise be necessary. 621

Similarly, in a 2006 report, NADRAC commented, ‘Particularly where ADR is
compulsory, rule-makers, courts and tribunals have a special responsibility for
ensuring appropriate standards are maintained in the delivery of their dispute
resolution services’. 622
Victoria Legal Aid’s submission to this Inquiry suggested that the government
should regulate ADR where the:
•
•
•

ADR service is court-referred
ADR service is run by a public authority
ADR service provider wishes to rely on protection under the law (for
example, immunity provisions). 623

Stakeholders who expressed support for government involvement in the regulation of
ADR emphasised that, in recognition of the increasingly national nature of the ADR
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industry in Australia, regulation needs to be introduced at a national level. For
example, the Victorian Association for Dispute Resolution submitted that
‘cooperation between the state and national governments regarding standards in
ADR is essential’. 624
The Committee’s discussion paper identified a range of options for government
involvement in ADR regulation, including a government-approved panel of ADR
providers, co-regulation through an industry council advising government, and
generalist legislation. The Committee received very limited evidence on this issue
and the evidence it did receive was conflicting. For example, Victoria Legal Aid
submitted that co-regulation through a government-approved panel might be an
effective means to improve minimum standards within the ADR industry. 625 The
Victorian Bar was opposed to the ‘unnecessary institutionalisation of the otherwise
flexible ADR processes’ and was unaware of any dissatisfaction with ADR
practitioners that would warrant the implementation of a panel. Further, the Bar
submitted that the monitoring of the panel members would add to the administrative
burden borne by consumers. 626
Similarly, some stakeholders did not support an ADR industry council or saw no
need for one. 627 The Victorian Bar, for instance, submitted that an industry council
would inevitably lead to the introduction of management structures, and result in
higher costs that would have to be borne by the government and end users. 628
LEADR, however, favoured an industry council, arguing that such a council would
capitalise on the expertise of existing ADR bodies and reflect the diversity of ADR
approaches and contexts. 629
Victoria Legal Aid supported a ‘single national statute covering ADR regulation, or a
uniform approach co-ordinated through the Standing Committee of AttorneysGeneral’. 630 However, NADRAC was doubtful about whether generalist
Commonwealth legislation could address regulatory issues, many of which are
within the states’ jurisdiction, and stated that:
the most desirable option is for joint Commonwealth, State and Territory
cooperation on the development of future ADR policy. This could result in greater
national consistency in both ADR policy and legislation and a reduction in the large
number of existing legislative provisions. 631

The Committee believes that government does have a role in regulating ADR
services, to ensure that consumers receive a high quality service and improving the
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credibility of ADR as an alternative to litigation. This is particularly important where
the services are provided by government or where people are referred to ADR by
courts. The Committee recognises that the ADR field is increasingly national in its
scope and that any government involvement in regulation of this sector must be
through a coordinated national approach.
The Committee also believes that regulation is not the responsibility of government
alone and that the ADR industry itself must be actively involved in ensuring service
quality. In addition, the Committee recognises that any regulatory reform should be
in line with the current trend in Victoria, which is towards minimising the burden and
achievement of best practice regulation. 632 In line with this approach of minimising
the regulatory burden and involving the industry, the Committee recommends that
the Victorian Government support the existing NMAS scheme. The next section
discusses how this can be achieved.

5.4.2

The role of government in supporting NMAS

NMAS is a voluntary, opt-in system of regulation, however, some stakeholders
recognised the value in a mandatory system of accreditation. 633 For example, Ms
Fiona Hollier, Chief Executive Officer of LEADR, said that accreditation should be
mandatory after a transition period because there is a need to ‘establish confidence in
accreditation standards’. 634 Her colleague Ms Margaret Halsmith told the
Committee:
The risk of accreditation not being mandatory is that ADR already has a reputation
for being second-class justice. If you have a choice about whether you are
accredited or not, it is as if to say, ‘We do not bother to get accredited in this area,
but we do in the other area.’ It runs the risk of maintaining that image. 635

Professor Tania Sourdin of the University of Queensland observed that the
Committee had the opportunity to recommend that all mediators comply with
NMAS. 636
Ms Hollier told the Committee that mandatory accreditation needs to be supported by
national legislation and by the ‘government’s insistence within its own services on
using accredited mediators’. 637
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The Committee notes that there is wide support for NMAS, including among
participants in this Inquiry, and that there has been strong initial uptake of the
scheme. The Committee believes that NMAS will enhance the quality of ADR
practice in Australia and encourage consumer confidence in and use of ADR
services.
While there is widespread support for NMAS, the Committee notes that, it is a
voluntary scheme, and that some mediators may choose not to participate. The
Committee believes that the Victorian Government, as a leader in the provision and
promotion of ADR services, should actively support and promote NMAS. The
Committee recommends that the Victorian Government should require all mediators
providing services through government departments, statutory schemes and courts to
be accredited under NMAS. The Committee also notes that the NMAS standards are
not overly onerous and can apply in conjunction with the other regulatory obligations
on these practitioners.
Recommendation 26: Victorian Government support for the National
Mediator Accreditation Scheme

The Victorian Government should require all mediators providing services
through government ADR providers, and encourage all other mediators in
Victoria, to be accredited under NMAS.

5.5

Practitioner skills and abilities

Training, education and accreditation are now recognised as important means of
ensuring ADR practitioners have a certain level of knowledge, competency, and
understanding of ADR. 638 Appropriately skilled practitioners may enhance the ADR
process and contribute to better outcomes. 639 The Victorian Association for Dispute
Resolution emphasised that well-trained ADR practitioners will result in a higher
standard and benchmark for practitioners and raise the public’s confidence in
engaging the services of an ADR practitioner. 640

5.5.1

Minimum education requirements

There are currently limited minimum education requirements for people wishing to
enter the ADR field. 641 For example, there are no minimum education requirements
for accreditation under NMAS, other than successfully completing an ADR training
course and assessment. 642 In contrast, those seeking registration as family dispute
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resolution practitioners are required to hold an ‘appropriate degree, diploma or other
qualification by an education and training provider’. 643
A Victorian survey found that the minimum qualifications required by ADR
providers differ. While some ADR providers tend to employ practitioners who have
completed recognised ADR courses and are experienced mediators, others such as
CAV provide training for their staff and do not necessarily require them to have
ADR experience. 644
NADRAC has written that there should not be a single pathway to recognition as an
ADR practitioner and that a prescriptive approach may create duplication or exclude
some people who would otherwise be suitable. 645 Thus NADRAC concluded that the
selection process for ADR practitioners should be based on the needs of the ADR
provider and that the selection process should be transparent and fair to ensure that
parties have access to the best available ADR practitioner. 646
The Committee received very limited evidence about this issue. It notes that there
was generally agreement that a tertiary qualification is not required to become an
ADR practitioner. 647 For example, Ms Lothian of VCAT submitted that tertiary
qualifications do not necessarily produce better mediators as ‘theory sometimes trips
up the practice’. 648 The Victorian Bar submitted that:
It is not necessary to require a tertiary qualification in ADR. The imposition of such
a specific requirement would impose an inappropriate level of training and expense
upon ADR practitioners, limit the pool of available ADR practitioners by creating
significant barriers to entry for new practitioners and also exclude many currently
qualified practitioners. This would unnecessarily increase the cost of ADR to
government, providers, practitioners and ultimately, to the disputants. 649

The Victorian Association for Dispute Resolution submitted that those wishing to
undertake ADR training should have a minimum Certificate IV level, with
exceptions to ensure that people from disadvantaged groups are not prevented from
participating. The association’s submission stated, ‘Such a requirement provides
some minimum assurance to the public that prospective ADR practitioners possess a
certain level of conceptual ability to at least undertake and complete the relevant
training’. 650
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5.5.2

Training for ADR practitioners

Most ADR service providers participating in this Inquiry indicated they had some
form of training for ADR practitioners currently in place. Many ADR service
providers indicated that their staff attended courses conducted by LEADR, IAMA
and/or Bond University. 651 Completion of these courses satisfies the education
requirement under NMAS. 652 Details of LEADR’s course are set out in figure 9 as an
example of a mediator training course.
Figure 9: LEADR mediation workshop 653

LEADR conducts a 5 day, 38 hour mediation workshop which meets the training
requirements to be assessed for accreditation with LEADR and under NMAS.
The workshop provides a theoretical framework and has an emphasis on
communication skills and strategies. The workshop has a strong practical focus and
includes nine mediation role plays.
Ms Fiona Hollier, CEO of LEADR, described LEADR’s training to the Committee:
We advertise mediation training. We are finding that increasingly that is attractive to people from a
wide range of professional backgrounds or sometimes non-professional backgrounds. Maybe there is a
particular community member who has an interest in mediation. They would, up until the end of 2007,
have attended our four-day mediation training course with us; from 2008 onwards it is five days. At
the end of that training course when they would have been exposed to a range of theoretical models
and lots of simulations and practical experiences, we would then encourage them to go and seek out
some opportunities to perhaps observe some mediators in practice, to perhaps work with someone
who is already practising in the field. Some do that, others move directly to seeking accreditation. The
accreditation is a written assessment which asks various questions about how they would actually
approach various aspects of mediation and deal with particular issues, and there is also a video
simulation where they have to demonstrate competency in a simulated 2-hour mediation. 654

However, not all stakeholders agreed that the current training was sufficient. Ms
Patricia Marshall, a mediation practitioner and education provider, questioned the
adequacy of the current 30-40 hours of training and suggested that training include a
theoretical basis, social and emotional competencies, political strategies and
extensive practice in a variety of situations and mediation domains. 655 The Victorian
Association for Dispute Resolution submitted that practitioners should be educated in
ADR theory, process and techniques, trained in a range of scenarios, and in the
complexities commonly encountered in independent practice. The association
proposed a mediation training program of between 60 hours (where the educational
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pre-requisite is satisfied) and 140 hours (where the educational pre-requisite is not
met), excluding assessment. 656
Several stakeholders expressed concern about increasing training and education
requirements for ADR practitioners. The Victorian Bar urged the Committee to:
keep in mind the self interest of groups, such as educators, who will obviously
benefit from regulations which prescribe detailed training requirements. The trend
seems to be for longer and more costly courses. This may deter new practitioners
from entering into this fledgling area and may also exclude currently accredited and
capable practitioners. This issue of self interest is also a cause for concern when
considering reaccreditation schemes. The view of those who are practising ADR on
a day to day basis should be preferred to the views of theoretical academics that
seem to be pushing for compulsory regulation and qualification of ADR
practitioners at a greater cost to the end user through a more restricted and closed
market. 657

Ms Lothian of VCAT stated that training alone is insufficient as ‘[m]oral character
and force of character, intelligence, flexibility, creativity, knowledge of the type of
dispute and genuine concern for the parties is at least as important’. 658
Ms McLeod, Victoria’s Energy and Water Ombudsman, told the Committee that she
did not support common training requirements as the Australian and New Zealand
Ombudsman Association is exploring the possibility of national accreditation of staff
in ombudsman schemes, with training tailored to their particular requirements. Ms
McLeod stated:
There are lots of different forms of alternative dispute resolution. It is a very big
space. There is no easy way, I think, to just come up with a national training
qualification, because you will inevitably leave something out. Our primary tool is
conciliation … Training around mediation is not of much consequence to us,
although there may be some elements of it that would feature in all kinds of ADR
roles. 659

Two stakeholders argued that those providing ADR education should also be subject
to minimum education requirements. 660 The NMAS Approval Standards require
principal ADR instructors to have more than three years’ experience as both a
mediator and an instructor and be accredited under NMAS for at least three years. 661
The Committee has already recommended that the Victorian Government should
require those providing mediation services through government departments,
statutory schemes and the courts, to be accredited under NMAS, and notes that this
accreditation process will require these practitioners to undertake specific training.
However, the Committee notes that training should also be required for those
practitioners who practice other forms of ADR such as conciliation. Therefore, the
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Committee recommends that the Victorian Government ensure that practitioners who
are providing forms of ADR other than mediation, also undertake initial and ongoing
training equivalent to that required of mediators under NMAS. This should include
training on ADR theory, ADR processes and techniques, and the knowledge, skills
and ethics required for ADR practice.
Recommendation 27: Training for ADR practitioners

The Victorian Government should require all government ADR providers, and
encourage all other ADR providers, to provide initial and ongoing training in all
aspects of ADR for all staff providing ADR services (including those using
forms of ADR other than mediation). This should include training on ADR
theory, ADR processes and the knowledge, skills and ethics required for ADR
practice.

5.5.3

Performance and competency standards

Performance or competency standards set out the minimum practice requirements of
a profession. They are not based on formal qualifications or educational
achievements but rather define the tasks of the practitioner and the knowledge, skills,
abilities, and other attributes required to perform those tasks. 662
Many ADR providers and professional organisations have developed conduct
provisions and standards which set out core principles. Common themes include
fairness, confidentiality, communication issues, conduct during proceedings,
neutrality, impartiality, practitioner competence, and advertising and publicity. 663
In a 2001 report, NADRAC recommended that all ADR providers adopt and comply
with an appropriate code of practice developed by ADR providers or associations,
which takes into account essential areas of the process. 664 NADRAC stated that
while standards had to be tailored to the context in which ADR services are provided,
certain minimum standards should apply to all ADR providers. 665
The NMAS Practice Standards set out competency standards for accredited
mediators which include required knowledge, skills and ethical understandings. 666
These are set out in figure 10.
Some stakeholders agreed that performance and competency standards requirements
are appropriate tools to assess whether an ADR practitioner may practice. 667
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Figure 10: National Mediator Accreditation System practice standards 668

Description of a mediation process
The purpose of a mediation process is to maximise participants’ decision making.
Starting a mediation process
Before mediating, a mediator should ensure that an outline of the mediation process
has been given to the participants.
Power issues
Mediators shall have completed training that assists them to recognise power
imbalance and issues relating to control and intimidation and take appropriate steps to
manage the mediation process accordingly.
Impartial and ethical practice
A mediator must conduct the dispute resolution process in an impartial manner and
adhere to ethical standards of practice.
Confidentiality
A mediator should respect the confidentiality of the participants.
Competence
Mediators must be competent and have relevant skills and knowledge.
Inter-professional relations
Mediators should respect the relationships with professional advisers, other mediators
and experts which complement their practice of mediation.
Procedural fairness
A mediator will conduct the mediation process in a procedurally fair manner.
Information provided by the mediator
The mediator has no advisory or determinative role in regard to the content of the
matter being mediated or its outcome. The mediator can advise upon and determine
the mediation process that is used.
Termination of the mediation process
The mediator may suspend or terminate a mediation process if continuation of the
process might harm or prejudice one or more of the participants.
Charges for services
The mediator should make explicit to parties all charges related to the practitioner’s
services and how they are calculated.
Making public statements and promotion of services
The mediator should ensure that public statements made by the mediator promoting
business are accurate.

668

Australian National Mediator Standards: Practice standards (2007) ss 2-13.
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5.5.4

Accreditation

NADRAC has defined accreditation as:
a process of formal and public recognition and verification that an individual,
organisation or program meets, and continues to meet, defined criteria. 669

As noted earlier in this chapter, except for mediators who may seek voluntary
accreditation under NMAS and family dispute resolution practitioners who have their
own accreditation system, there is no national accreditation system for other ADR
practitioners in Australia. Many professional organisations such as the Victorian Bar,
the Law Institute of Victoria, LEADR and IAMA have developed their own
accreditation systems which, in the case of mediation, may also meet the NMAS
requirements for accreditation. Many accreditation systems, including NMAS, also
require accredited ADR practitioners to undergo reaccreditation regularly, to ensure
continuous skill maintenance and development. 670
Stakeholders in this Inquiry expressed a range of views about whether accreditation
should apply to all ADR practitioners. Stakeholders who opposed a system of
accreditation for all ADR practitioners raised similar arguments to those who were
against regulation generally. For example, the Victorian Bar and the Law Institute of
Victoria submitted that individual ADR providers should develop and implement
their own minimum standards and an adequate accreditation system already exists for
lawyer ADR practitioners. 671 The Victorian Bar submitted:
An inherent problem with any prescribed uniform standards is that by their nature,
they inhibit the flexibility necessary to cater for the diversity in the various ADR
processes. 672

In contrast, Ms Hollier of LEADR argued that accreditation will lift ADR practice to
a much higher level of expertise and will enable consumers to be aware whether or
not particular ADR practitioners are skilled in the processes they are conducting.673
LEADR submitted that it:
would prefer standards to be national and also considers that accreditation should
not be organisationally specific. Both these features give practitioners flexibility,
enable organisations to meet the needs of consumers more effectively and help
control the costs associated with accreditation. 674

Mr Wein from The Mediator Group argued, ‘There should be a set of minimum
common standards. Each ADR organisation can then add their own additional
standards on top of the minimum standards’. 675 Justice Kellam of the Supreme Court
of Victoria told the Committee that ‘there needs to be an appropriate system of
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accreditation’ and the fact that an institution such as a state Bar Council has their
own standard does not mean that they should not be subject to a national
approach. 676
Very few stakeholders gave feedback on the accreditation model that should be
adopted by Victoria and/or nationally. Victoria Legal Aid submitted that the
accreditation model needs to be broader than NMAS and suggested that it may be
more appropriate for the Department of Justice to develop and run the accreditation
system which should cover all ADR practitioners and providers in Victoria.677 The
Victorian Association for Dispute Resolution (VADR) also argued that a national
system was required:
A national body, with legitimacy, authority, access to expertise, and a modest
secretariat, is seen as essential for any accreditation process to be effective …
VADR supports the establishment of an overarching national body that would
authorise and audit the bodies that carry out training and accreditation; audit the
registers of accredited ADR practitioners; respond to complaints not resolved
locally; apply sanctions; and from time to time set standards in consultation with the
ADR field. 678

LEADR submitted that an accreditation system should include the following
elements:
•
•
•
•
•
•

threshold training of a prescribed length, covering core topics, with an
appropriate balance of theoretical and practical/experiential components
competency assessment
ethical framework
requirement for professional indemnity insurance
good character reference
continuing re-accreditation requirements that include practice and
professional development. 679

These elements are all contained in the NMAS system. 680
Some stakeholders acknowledged the possibility of extending NMAS to other ADR
processes. Ms Halsmith and Ms Hollier of LEADR supported extending NMAS to
conciliation, arbitration, and early neutral evaluation. 681 NADRAC submitted that the
NMAS Practice and Approval Standards apply to mediators who undertake ‘blended
processes’ where the mediator also has an advice-giving function such as
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conciliation. It stated, ‘NADRAC would be keen to see the adoption of national
industry standards in other areas of ADR practice…’. 682
The Accident Compensation Conciliation Service’s submission stated, ‘We strongly
support the recent national ADR mediator standards as a starting point for
conciliation practice in Australia, so long as there is recognition of the important
differences between conciliation and mediation practice, and mandatory and
voluntary schemes’. 683 Professor Sourdin of the University of Queensland told the
Committee that NMAS could be extended to other ADR processes such as
arbitration:
The standards that I have worked on here have been derived in part from work that I
have done in the family area, where we looked specifically at advisory practitioners;
at those who gave advice in the family sector. You have to do a lot more work
around what the competencies are, understanding that there would be very different
competencies required in different content areas; but yes, I think you could actually
extend it.
The question is whether you need to extend it. Generally the arbitrator pool is much
smaller and is comprised of lawyers, engineers and others. There are already
industry groups that operate in that area, but it is also quite clear that some people
will hang up a shingle and call themselves an arbitrator when they have no
background or qualifications. 684

Professor Angela O’Brien who gave evidence on behalf of IAMA told the
Committee that NMAS does not apply to determinative processes such as arbitration
and adjudication, but commented, ‘You certainly could have a parallel national
accreditation system, but you would need to construct it in such a way that it met the
needs of other kinds of ADR processes’. 685 Other stakeholders also recognised the
difficulty of a ‘one-size-fits-all’ approach to regulating what is a very diverse field of
practice. 686
Regulation of ADR processes other than mediation is made particularly difficult
because there are no agreed definitions of the various ADR processes. 687 For
example, while Victoria Legal Aid supported the ‘introduction of standard
definitions of ADR processes, provided they are in regulations and that they have
some element of flexibility to allow a range of interventions for each dispute,
depending on what is appropriate’, 688 LEADR stated:
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standard definitions are unlikely ever to be comprehensive because, new, hybrid and
combination processes will continue to emerge. As well, ADR is a flexible process
that can and should be adapted to particular needs, issues and circumstances.
Therefore published definitions should always note the flexibility of the process and
the responsibility for consumers to seek, and ADR practitioners to provide
information about the particular ADR process that is being used. 689

The Committee believes that NMAS provides an appropriate model for the
regulation of ADR practitioners, and that it provides a mechanism for quality
assurance without placing an unreasonable compliance burden on those practitioners.
The Committee believes there is the potential to introduce an accreditation system
for practitioners engaging in other forms of ADR processes throughout Australia,
particularly conciliation, arbitration and early neutral evaluation. This would ensure
that users of these processes have the opportunity to receive the same protections as
users of mediation services. The Committee believes that the Victorian Government
should collaborate with NADRAC and the Standing Committee of AttorneysGeneral to consider whether there should be regulation of other ADR practitioners
based on the NMAS model.
Recommendation 28: Regulation of other ADR practitioners

The Victorian Government should collaborate with NADRAC and the Standing
Committee of Attorneys-General to consider whether there should be regulation
of other ADR practitioners, including arbitrators and conciliators, using a model
based on the National Mediator Accreditation System.

5.6

Immunity, confidentiality and inadmissibility

Three other issues that emerge in considering the regulation of ADR practitioners are
the immunity of ADR practitioners from civil action, the confidentiality of the ADR
process, and the inadmissibility of matters discussed at ADR in subsequent court
proceedings. These are currently dealt with by a variety of codes, legislation, and
ethical obligations. In summary:
•

•
•
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There is no general immunity from legal action for ADR practitioners,
although immunity may extend to ADR practitioners through statute,
contracts or through common law in limited circumstances where there is a
quasi-judicial role. 690
There is a general principle that communications made during ADR are
confidential. 691
Most legislation dealing with ADR provides that evidence of matters
discussed or which have occurred in an ADR session is inadmissible in
later proceedings unless the parties consent. 692
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NADRAC has described these as ‘vexed issues for the ADR sector’. 693 The NMAS
Practice Standards offer some guidance on these issues. The standards recognise that,
in the various different areas where mediation is used, there may be different
requirements on confidentiality. 694 In addition, the NMAS Approval Standards
require mediators who seek accreditation to be either insured or operating with
statutory or other immunity. 695
Stakeholders generally supported the current arrangements about the confidentiality
of ADR proceedings. For example, Ms Lothian of VCAT told the Committee:
As a person who conducts mediations, as a person who conducts compulsory
conferences, I am very aware of the advantage for the mediation practitioner in
being able to say to the parties, ‘What you are saying to me goes no further. No hint
of what you say to me will be passed on to the other side unless you tell me I can.’
The problem is that unless we can provide that sort of assurance to parties to a
dispute they are likely to be circumspect in what they will tell us. They are likely to
be circumspect in the sorts of approaches, the sorts of offers, they will make to the
other side. 696

In relation to ADR practitioner immunity: on one hand, immunity may deny redress
to parties who have suffered loss due to an ADR practitioner’s conduct. 697 On the
other hand, Mr Wein from The Mediator Group submitted that immunity protects the
mediator from being targeted by disgruntled parties or their lawyers. 698
NADRAC has argued that governments have a greater obligation to ensure high
quality ADR services where statutes confer immunity or where there is an element of
coercion on the parties to legal proceedings to use ADR to resolve their dispute.699
Justice Kellam of the Supreme Court of Victoria told the Committee:
Why should you have total immunity when there is no basis upon which the court
can be satisfied that you are conducting mediations to an appropriate standard? It is
a pretty big gift to give total immunity, and why should we not require the
accountability of an appropriate standard? 700

Victoria Legal Aid submitted that ‘there are strong public policy arguments to extend
immunity for acts done by ADR practitioners in good faith under legislative ADR
schemes, or where ADR is ordered by courts’ and that ADR practitioners outside that
scope should rely on ‘comprehensive professional indemnity insurance’.701 In

692
693
694
695

696

697
698
699
700
701

134

Ibid, 81.
NADRAC, Submission no. 25, 8.
Sourdin, above n 597, 246; Australian National Mediator Standards: Practice standards (2007) s 6.
Sourdin, above n 597, 238; Australian National Mediator Standards: Approval standards (2007) ss 3(1)(c),
3(4).
Margaret Lothian, Transcript of evidence, above n 604, 3. See also Law Institute of Victoria, Submission no.
20, 15-16; Victoria Legal Aid, Submission no. 30, 19.
NADRAC, above n 622, 69-70.
The Mediator Group, Submission no. 3, 19. See also Margaret Lothian, Submission no. 17, 15.
NADRAC, above n 622, 72.
Justice Kellam, Transcript of evidence, above n 601, 5.
Victoria Legal Aid, Submission no. 30, 20.

Chapter 5 – Regulating ADR

contrast, the Law Institute of Victoria argued that professional indemnity insurance
was not necessary but that the consequences of this should be explained to clients. 702
In 2001, NADRAC stated in recommendation 11 of its report A framework for ADR
standards that the Commonwealth, state and territory governments undertake a joint
review of statutory provisions applying to ADR services (including those concerned
with immunity, liability, inadmissibility of evidence, confidentiality, enforceability
of ADR clauses and enforceability of agreements reached in ADR processes) so as
to:
•
•

provide clarity in relation to the legal rights and obligations of parties,
ADR referrers and service providers
provide the means by which consumers of ADR services can seek
remedies for serious misconduct. 703

At the time of writing, this review had not yet been undertaken. 704
The Committee believes that there should be a more uniform and coordinated
approach to ADR regulation, including the statutory provisions governing
confidentiality of ADR proceedings, inadmissibility of matters discussed in ADR
proceedings in subsequent court proceedings, and immunity of ADR practitioners.
The piecemeal growth of ADR in Australia has meant that there is no single blanket
statutory provision regarding these issues. The Committee agrees with NADRAC
that there is a need for greater consistency and clarity relating to existing and
proposed statutory provisions governing ADR. The Committee therefore
recommends that the Victorian Government should encourage the Australian
Government and the state and territory governments to undertake the review of
statutory provisions applying to ADR services that NADRAC recommended in 2001.
The Committee believes that the Standing Committee of Attorneys-General would be
the appropriate forum in which to propose this review.
Recommendation 29: Review of statutory provisions applying to ADR
services

The Victorian Government should propose to the Standing Committee of
Attorneys-General, that the Commonwealth, state and territory governments
undertake a joint review of the statutory provisions that apply to ADR services,
as recommended in recommendation 11 of NADRAC’s report, A framework for
ADR standards.

702
703
704

Law Institute of Victoria, Submission no. 20, 17.
NADRAC, above n 569, 79.
NADRAC, Submission no. 25, 7.

135

Inquiry into alternative dispute resolution and restorative justice

5.7

Complaints about ADR services

ADR practitioners may not always act appropriately and may breach required
standards of practice. If this occurs, there is a need for dispute and disciplinary
mechanisms to ensure their accountability. However, the manner and extent to which
ADR practitioners are currently accountable for their services varies greatly across
settings and provider organisations. For example, conciliation officers who work for
the Accident Compensation Conciliation Service can be removed or suspended from
office in certain circumstances, such as where they commit a serious breach of
confidentiality requirements. 705 Complaints about ADR practitioners who are
members of an organisation with self-regulatory functions such as LEADR may
result in that organisation taking disciplinary action such as withdrawal of
accreditation. 706
In a report released in 2001, NADRAC recommended that ADR providers put in
place an effective complaints management system based on appropriate complaintshandling practices. However, NADRAC expressed doubts about the feasibility of
having an independent complaints body such as an ADR Ombudsman, because of the
diverse ADR environments, the lack of a clearly recognised industry body or
professional association, and the difficulties regarding complaints about ADR. 707
RMABs that accredit mediators under NMAS are required to have a complaints
handling system that meets the Benchmarks for industry-based customer dispute
resolution, 708 or to be able to refer a complaint to a statutory complaints scheme. 709
The NMAS Approval Standards allows an RMAB to remove or suspend a mediator
when he or she has not complied with the Practice or Approval Standards, other
relevant ethical guidelines or professional requirements. 710
The National Mediator Accrediting Committee, the implementing body for NMAS,
has established a working group on complaints-handling. Part of this group’s role is
to monitor, audit and support complaints-handling processes. 711
Most stakeholders participating in this Inquiry recognised the need for a complaintshandling mechanism to address complaints against ADR practitioners or providers.
However, there was no consensus as to the type of complaints-handling system that
should be established.
Some argued that existing complaints processes were adequate. For example,
NADRAC’s submission noted that the new National Mediator Standards Body to be
established under NMAS will play a central role in ‘monitoring, auditing and
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supporting complaints handling processes’. 712 The Victorian Bar and Law Institute
of Victoria stated there was an adequate complaints process in relation to lawyer
mediators under the Legal Profession Act 2004 (Vic) 713 and non-lawyer mediators
under the Fair Trading Act 1999 (Vic). 714 The Energy and Water Ombudsman
(Victoria) submitted that industry ombudsman schemes have an internal review
process to address complaints, and consumers retain the option of seeking redress in
alternative channels if they are unsatisfied with any decision made by an
ombudsman. 715
Victoria Legal Aid suggested that ADR complaints mechanisms could include
hearings before an industry council, oversight by a government department or agency
responsible for accreditation, or an ADR ombudsman. 716 LEADR submitted that the
credibility and accountability of the ADR profession requires an appropriate
mechanism for handling complaints of a serious nature, particularly of misconduct,
not just for NMAS but for ADR in general. 717
The Committee agrees that a clearly articulated complaints policy and an effective
complaints system are essential for all ADR service providers. This would ensure
accountability on the part of the ADR practitioner and encourage best practice.
The Committee notes that practitioners participating in NMAS will be required to
participate in a complaints-handling system. However, the Committee recognises that
there may be no mechanism for making a complaint against a mediator who elects
not to participate in NMAS, or a practitioner who practices ADR processes other
than mediation. The Committee therefore recommends that all ADR providers have a
complaints-handling process for responding to complaints received about their
practitioners.
Recommendation 30: Complaints mechanism for ADR services

The Victorian Government should require all government ADR providers, and
encourage all other ADR providers, to implement a clearly articulated complaints
policy and complaints-handling system.
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Chapter 6 – Resolving more disputes through
ADR
Each year an estimated 35% of Victorians are involved in a civil dispute. 718 The
Committee has identified that ADR has the potential to play a significant role in
assisting these Victorians to resolve their disputes. In this chapter the Committee
discusses possible strategies to increase the ability of Victorians to resolve their own
disputes and to encourage increased referral to, and use of, ADR services.

6.1

Empowering Victorians to resolve disputes
themselves

Many people try to resolve their own disputes prior to approaching ADR services or
commencing legal action. Research conducted for the Department of Justice found
that 89% of those surveyed would always or mostly attempt to resolve a significant
dispute by themselves before seeking external help. 719 The study found that almost
two-thirds of disputes in Victoria are resolved without assistance from a third
party. 720
Evidence received by the Committee also emphasised the importance of people
trying to resolve their own disputes before seeking assistance. For example, Ms
Margaret Halsmith of LEADR – Association of Dispute Resolvers (LEADR), a nonfor-profit association that promotes ADR, told the Committee, ‘One of the principles
of ADR is that you try first to sort it out yourselves. You try to sort it out causally
and then you call in somebody – an ADR practitioner’. 721
However, during the course of this Inquiry the Committee heard evidence that many
disputes that end up at ADR services or in court could have been resolved much
earlier if the parties had had higher-level dispute resolution skills, particularly
communication skills. Ms Margaret Lothian, Principal Mediator at the Victorian
Civil and Administrative Tribunal (VCAT), submitted, ‘There is anecdotal evidence
from VCAT mediators that we spend time in many mediations teaching people how
to negotiate. If they had these skills before the dispute came to VCAT, it might not
have got there’. 722
The Committee was told about a case where an intervention order was sought to stop
two children throwing stones into a neighbour’s pool. The matter ended up in court
because the neighbours never actually sat down and had a conversation about the
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behaviour. Describing this example to the Committee, Mr John Griffin – Executive
Director, Courts – from the Department of Justice stated, ‘I doubt whether that [the
intervention order] will effectively stop the kids throwing stones into the pool. I am
not trying to trivialise it but to illustrate that neighbourhood disputes are about
getting on with one another in the community ...’ 723
Ms Lothian provided another example:
a significant number of disputes between home owners and builders arise because of
poor communication and lack of understanding about what is serious. A new
homeowner who sees a crack in a concrete garage floor does not necessarily know
that most hairline cracks are not defects and do not portend the collapse of the
whole house. 724

The Committee received evidence about two main strategies for increasing the
capacity of Victorians to resolve their own disputes. The first is educating Victorians
about dispute resolution techniques, starting in schools, and the second involves
ADR service providers playing a greater role in preventing disputes and educating
members of the community about the skills required to resolve disputes. Both of
these strategies are discussed below.

6.1.1

Dispute resolution education in schools

The skills to effectively resolve disputes may be learned and many stakeholders
emphasised the need to teach these skills broadly to all Victorians. Ms Lothian told
the Committee, ‘I think the more people know about how to negotiate, the better. It is
one of those situations where there cannot be too much education about how to sort
out your own problems’. 725
Several stakeholders told the Committee that dispute resolution skills need to be
taught more effectively in Victorian schools. 726 For example, Supervising Magistrate
Anne Goldsbrough told the Committee that she saw a key approach to increasing the
ability to resolve disputes in the community as, ‘[c]hildren in schools learning to
resolve disputes and understanding that dispute resolution is part of the society’s
fabric, and that they are going to meet it before they perhaps go to a court’.727
However, Mr Gerard Brody of the Consumer Action Law Centre cautioned about
expecting too much of education programs:
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I would agree that education, starting in schools, plays a very important role. But
education will not be enough to deliver fair outcomes for all consumers who have
complaints. Assistance services, such as financial counsellors and legal aid services,
will be required especially to assist low-income and vulnerable consumers. 728

Professor Tania Sourdin of the University of Queensland described the current
teaching of mediation and negotiation skills in Victorian schools as ‘pretty
haphazard’. 729
The Committee received evidence about two programs that have been effective in
teaching such skills to students, neither of which is currently operating in Victoria:
the Schools Conflict Resolution and Mediation competition (SCRAM) which is
described in figure 11 and the Conflict Resolution in Schools (CRES) Program
which is discussed further, below. The Committee was told that such programs
educate students about constructive approaches to managing conflict in schools and
communities. 730
Mr Ian Goodhardt of the Family Mediation Centre, a family dispute resolution
service provider which was formerly funded by the Victorian Government to provide
the CRES Program in Victorian schools, told the Committee that such a program
‘changes the whole way that these children view conflict as they grow up. So if it
were done on a really widespread scale, it could have quite a significant societal
impact’. 731 Mr Goodhardt described the CRES Program to the Committee:
Members of a class were trained in the principles of how to be a mediator, and if a
dispute broke out between class members, whatever it might be, whether it was a
bullying question or somebody giving harm to somebody … one or other of the
class members would step in as the mediator and hear what this person said or that
person said on the issues in a traditional settlement-oriented mediation model … It
often worked better for them than getting an adult to come and sort it out, and it
solved the problems of snitching and all those things that kids do not like to do. 732

His colleague, Ms Meg Henham stated that she was not sure why the Victorian
Government stopped funding the program, but suggested there was some uncertainty
about which government department was responsible for the program:
The funding kept changing. It was the department of health, then it was the
department of education, then the department of youth; so each year it seemed to go
to a different department and it was a real pity when they de-funded the program. 733
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Figure 11: Schools Conflict Resolution and Mediation (SCRAM) 734
The Schools Conflict Resolution and Mediation (SCRAM) program has been operating in
schools across Australia since 1996. The program was the initiative of the Law Society of
New South Wales and the Queensland Law Society, who believed that it was important to
teach students conflict resolution skills which could then be used throughout their lives.
The Law Institute of Victoria ran the program in Victoria for a time; however, approximately
four years ago Victoria ceased participating in the program. Currently, only two states are
offering SCRAM: New South Wales and Western Australia.
SCRAM is a role-playing mediation competition for year 9 and 10 students, aimed at
improving students’ conflict resolution skills such as negotiation and active listening.
Students are taught mediation skills within their school environment and practice mockmediations.
For a competition round, students are given a mediation scenario in advance. The mediation
scenarios are created in consultation with teenagers so that they include issues which
teenagers may face in everyday life, such as bullying. There are six students in a team: two
students act as mediators, two students act as one party to the mediation, and the remaining
two act as the opposing party.
Ten minutes before the mock-mediation begins, the students acting as the parties to the
mediation are given additional confidential information to ‘flesh out’ their roles. This
information can include instructions on how they are to act and other details about their
characters and their motives. They are not allowed to show this information to other
students, and can only reveal it during the mediation if it is in character to do so.
Volunteer adjudicators – generally mediators by profession – watch the mock-mediations
and see how the students conduct the mediation. They score the students based on how the
mediators conducted the session, and on how the parties to the mediation acted, including
whether they were good at acting out their roles and whether they realistically negotiated and
showed a positive approach.
The team is then given an overall score for the mediation. After a series of mediations, the
overall top scoring schools enter into their state’s finals scheme. The state winner then enters
the national grand final.
Students who had participated in SCRAM said that they did use their new mediation skills
outside of the program, and gave examples of how they had used their skills:
•
•
•

‘[My brother] took my SCRAM trophy … without asking! Instead of screaming and hitting as
we usually do, we worked it out quietly so he could look at it but he had to ask.’
‘My sister had borrowed my jacket and not returned it. At first I saw only my side of the story
and I got angry before she could explain. I then realised that both parties needed to be allowed to
express their opinion. I asked her to explain and we were able to resolve our conflict.’
‘In an argument with a friend I was more open to negotiation and really listened to my friend’s
point of view.’

Teachers and coaches involved with the program also felt that SCRAM had helped students
to deal better with conflict and listen to both sides of an argument.
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The Committee did not receive any detailed information about the CRES Program.
The Department of Education and Early Childhood Development informed the
Committee, ‘No school or Regional Office reported having participated in the CRES
program’. 735
The Committee acknowledges the important role that schools can play in equipping
young Victorians with the skills to resolve disputes. It believes that there would be
value in the Victorian Government developing a range of conflict resolution
programs aimed at providing young people with the skills to effectively manage
conflict in a range of contexts. The Committee notes evidence that the CRES
Program was effective in developing these skills in students and believes that this
program could be used as a model for the development of a conflict resolution
program for all Victorian schools.
The Committee also recognises the value of providing school students with the
opportunity to participate in activities like SCRAM, which provide the chance to
improve communication and negotiation skills. It encourages the Law Institute of
Victoria to resume the SCRAM Program in Victoria.
In part III of this report the Committee discusses restorative practice approaches that
are increasingly being used to deal with conflict in schools. The Committee
acknowledges that conflict resolution programs such as CRES and SCRAM should
be integrated with existing restorative practices approaches.
Recommendation 31: Dispute resolution education in schools

31.1 The Victorian Government should consider developing a conflict
resolution program to strengthen the capacity of schools and students to
manage and resolve conflict. This program could be based on the former
Conflict Resolution in Schools (CRES) Program.
31.2 The Law Institute of Victoria should be encouraged to resume the Schools
Conflict Resolution and Mediation (SCRAM) competition in Victoria.

6.1.2

The educative role of ADR service providers

The Committee heard evidence that ADR service providers can play an important
educative role in helping potential complainants deal with issues at an early stage
before they become disputes. The Victorian Privacy Commissioner’s submission
stated:
ADR service providers are in the unique position to assist potential complainants or
disputants with timely, relevant information to enable them to resolve their dispute
themselves. This educative function of ADR service providers can be overshadowed
by the more formal ADR services such as conciliation or mediation. An additional
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focus of ADR service providers on assisting potential complainants and respondents
to deal with matters before they become formal disputes would be beneficial. 736

The Committee was provided with several positive examples of service providers
playing a broad educative role about dispute prevention and resolution. The
Victorian Small Business Commissioner, Mr Mark Brennan, told the Committee ‘a
lot of disputes could have been avoided if people behaved better’.737 His office
commissioned a report called Forming and maintaining winning business
relationships which identifies seven major characteristics of good business
behaviour. 738 He told the Committee that the report was based on input from the top
business leaders in Australia:
they have said to us, ‘This is what we think are the main business behaviours that
lead to successful business relationships and avoid getting into disputes’. If you look
at our report, those seven business behaviours are not earth-shattering in the idea
that you think, ‘Gee! I’ve never thought of that one! Never heard of that!’. They are
more confirmation: ‘Yes; that is the way people ought to behave’. Within our role
we see that we have got an education function there … 739

The seven principles of good business behaviour identified in the Victorian Small
Business Commissioner’s report are summarised in figure 12.
Figure 12: The Victorian Small Business Commissioner’s seven main
characteristics of successful business relationships 740
1.

The ALIGNMENT of the values and ethics of a business internally with the day-to-day
behaviour of its employees, and externally with its chosen business partner(s).

2.

A COMMITMENT wherever possible to a long-term relationship rather than a one-off
transaction.

3.

The recognition that working towards a common goal based on MUTUAL INTERESTS
is the best way to achieve a profitable and sustainable outcome for all parties.

4.

Clear, transparent and frequent COMMUNICATION to ensure that all parties fully
understand the other’s position, that obligations are met, and that any issues or problems
are raised early.

5.

All parties recognising that they are ACCOUNTABLE AND RESPONSIBLE to the
other for the success of the relationship.

6.

PROFESSIONAL CONDUCT in all interactions between all parties.

7.

Rapid and satisfactory resolution of disputes/issues through PRE-AGREED DISPUTE
RESOLUTION PROCEDURES.
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Consumer Affairs Victoria (CAV) has undertaken a number of initiatives aimed at
empowering consumers to handle or resolve disputes themselves. Examples of these
initiatives include providing education and training for both landlords and tenants on
their rights and responsibilities; providing information to newly arrived migrants on
issues such as tenancy and buying a car, and an education program on rooming
houses for international students.741
The Dispute Settlement Centre of Victoria (DSCV) also has a strong emphasis on
helping people to resolve their own disputes, providing information and coaching
about self-help options and negotiation strategies. 742 One DSCV program which
particularly impressed the Committee is the training of community leaders so that
they can assist in the local resolution of disputes. Mr Griffin described the program
to the Committee:
So in areas, particularly within the middle-eastern communities, the Lebanese and
Cambodian communities, the Sudanese communities more recently and the Chinese
communities, we have been very active in terms of seeing the role of the Dispute
Settlement Centre not simply as a centre where people come to get their disputes
resolved. The philosophy is that without training giving opportunities and skills to
various communities, particularly community leaders, to resolve some of those
disputes among themselves. 743

This work is significant because culturally and linguistically diverse (CALD)
communities, particularly new and emerging communities, may experience a broad
range of disputes which can be exacerbated by a lack of familiarity with Australian
law and mechanisms for resolving disputes in the community. 744
Participants in the Committee’s Culturally and Linguistically Diverse Communities
Forum emphasised the role that elders play in resolving community disputes. For
example, Mr Terefe Aborete who manages the Refugee and Settlement Program for
Centacare Catholic Family Services told the Committee that when an issue arises
‘the first place to look for help is elders, relatives and priests or religious leaders,
including the Muslim leaders. As you can imagine, first of all these people are not
funded at all. Secondly, they do it in a very, very traditional way, just as they do back
home’. 745
Mr Rocky Tregonning, the Aboriginal Projects Officer at the DSCV, told the
Committee that, traditionally, Indigenous people also turned to community elders
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when they had disputes. 746 The Committee did not receive any evidence about any
existing programs aimed at building the capacity of elders to help resolve disputes in
the Indigenous community. It notes that training community leaders and elders to
assist with dispute resolution in their own communities may be an important
supplement to Indigenous and CALD community involvement in service delivery
through ADR service providers, which was discussed in chapter 4.
The Committee also received evidence that participation in an ADR process may
equip people to more effectively resolve their own disputes in future. For example,
the Health Services Commissioner’s submission stated:
A successful ADR process should teach the complainant (and the service provider)
how to complain more effectively in the future. It should show the complainant how
to write an effective complaint letter and how to communicate to resolve
disputes. 747

This is consistent with research conducted by the Department of Justice which found
that the majority of participants in ADR felt more confident in attempting dispute
resolution themselves afterwards. 748
The evidence received by the Committee demonstrates that ADR service providers
can play an important role in helping people to prevent disputes or to resolve them as
early as possible. The Committee commends the work undertaken by the Victorian
Small Business Commissioner in identifying a best practice model for business to
avoid disputes, and the work of the DSCV in educating CALD community leaders
about dispute resolution.
The Committee believes that the Victorian Government should develop a strategy to
assist ADR service providers throughout Victoria to play an active role in educating
consumers about how to prevent disputes and resolve conflicts at an early stage. This
strategy should incorporate the types of best practice education strategies that the
Committee has identified in this section. The Committee also believes there would be
significant benefit in providing dispute resolution training to elders and community
leaders in the Indigenous community to assist them to resolve disputes involving
community members.
Recommendation 32: Role of ADR providers in education to prevent and
resolve disputes

The Victorian Government should develop a strategy to assist ADR providers to
play a broader role in educating consumers about preventing disputes and resolving
disputes at an early stage. This should include providing information about effective
communication and negotiation skills, identifying best practice and educating
community leaders from disadvantaged groups, in particular from the CALD and
Indigenous communities, about dispute resolution techniques.
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6.2

Increasing ADR provision

Chapter 4 discussed the scope for increasing the provision of ADR in the
community. This section focuses on the potential to provide more ADR services
through industry ombudsman, or external dispute resolution (EDR), schemes and the
use of online dispute resolution.

6.2.1

Expanding external dispute resolution schemes

There are a growing number of EDR schemes operating at both a state and national
level. These schemes operate across a broad range of industries, including public
transport, telecommunications, energy, water and financial services. 749 In chapter 4
the Committee discussed how features of these schemes facilitate access to justice.
The Victorian Law Reform Commission (VLRC) reviewed EDR schemes in detail as
part of its recent report on the civil justice system and recommended more
widespread use of such schemes prior to the commencement of legal proceedings.750
The Attorney-General’s 2008 justice statement indicates that the government is
considering options for the more effective use of EDR schemes and states that the
government will undertake ‘a high-level review of ADR arrangements in the licensed
industries within the consumer affairs environment’. 751 The Committee was not
provided with any details about this review.
Several stakeholders in this Inquiry also expressed the view that EDR schemes have
the potential to be used more broadly. Stakeholders identified credit providers as one
industry where consumers may not have access to an EDR scheme since it is not
mandatory for credit providers to be a member of one. 752 However, since that
evidence was received, the Victorian Government has passed legislation requiring all
credit providers to participate in an Australian Securities and Investments
Commission-approved EDR scheme. 753
The Consumer Action Law Centre stated that ‘industry-based EDR schemes have
largely been an effective non court forum for resolving consumer/trader disputes’. 754
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It suggested such schemes should be extended to other licenced industries, such as
motor vehicle trading and finance brokers.755 Ms Fiona McLeod, the Victorian
Energy and Water Ombudsman, stated there was the potential to extend EDR
schemes to housing, real estate and hospitality. 756 No other stakeholders commented
on these issues.
The Committee recognises that EDR schemes play an important role in helping
resolve disputes quickly and without recourse to the court system, and believes there
is potential to use these mechanisms more extensively in Victoria. The Committee
received limited evidence about specific areas where these schemes could be
implemented. It notes that the Victorian Government is currently reviewing ADR
arrangements in licenced industries and encourages the government to fully consider
the suggestions of stakeholders in this Inquiry as part of that review.
The Committee notes that there are moves to regulate finance brokers at a national
level. The Ministerial Council on Consumer Affairs has released an exposure draft of
a bill which outlines a scheme for the national regulation of finance and mortgage
brokers. This scheme will, among other things, impose entry requirements and
require participation in an EDR scheme. 757 In light of these developments, the
Committee has not made any recommendations in relation to finance brokers.
Recommendation 33: Extending external dispute resolution schemes

As part of its current review of ADR arrangements in licenced industries, the
Victorian Government should consider establishing EDR or industry ombudsman
schemes for motor car traders and repairers, real estate agents and the hospitality
industry.

6.2.2

Online dispute resolution (ODR)

Information technology is increasingly being used to provide a variety of services,
including ADR. The internet is one of the most common ports of call for Victorians
seeking information about resolving disputes, 758 and it is likely that it will become
even more widely used in the future. 759 In chapter 4 the Committee recommended a
range of enhancements to disputeinfo – the Victorian Government’s online dispute
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resolution site – which provides information about strategies for resolving common
disputes. 760 Those recommendations aim to make the website a comprehensive
central access portal for online information about ADR.
In addition to electronic information provision, ODR is becoming increasingly
popular. In ODR, eADR and cyber-ADR, all or a substantial part of the
communication in the dispute resolution process occurs electronically, especially
through the internet. 761 Most automated dispute resolution processes have focused
around commercial and insurance claims. 762
The Victorian Bar’s submission provided an example of an ODR mechanism:
EBay offers an online dispute resolution service for trading disputes. The webpage
claims to offer “a completely automated web-based communications tool” and “is
currently free of charge to all users”. It is claimed that this has been used by
millions of persons. If the dispute does not resolve it can be referred to paid
mediators from an American company known as Square Trade. 763

ODR services provide a range of benefits including the fact that they can be accessed
anywhere, they allow communications 24 hours per day, and written
communications allow for careful consideration of responses. 764 Ms Melissa Conley
Tyler and Associate Professor Di Bretherton of the University of Melbourne have
noted that online services improve access to justice by ‘mitigating disadvantages
such as geographic isolation, confinement or imprisonment, disability, threat of
physical violence, shyness in face-to-face settings and socio-economic status
cues’. 765 In addition, online methods may also increase access to ADR services for
people with a range of disabilities including mobility, vision and hearing
impairments. 766
Few stakeholders addressed these issues. Two stakeholders commented that ODR
has the potential to overcome difficulties associated with distance. 767 Ms Lynne
Coulson Barr of the Disability Services Commissioner stated that use of internet
technologies by their clients ‘varies’. She added:
It has been important for a proportion of our complainants to be able to lodge by
email or on a website, particularly people with physical and sensory impairments.
With some of our matters a lot of our liaison is by email, so it is an important factor.
Also, we have found that younger complainants tend to use email. 768
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However, there is a risk that ODR may deny access to some groups. This is because
some people may not have access to appropriate infrastructure and/or the skills or
confidence to access electronic services.769 Further, some may be prevented by
disability from accessing this information. NADRAC has noted that while internet
usage is increasing among all segments of society ‘it is increasing most rapidly
amongst more advantaged groups, especially industrial nations, urban, middle class,
able bodied, well-educated, literate and computer literate’. 770 This is consistent with
research that found that those reporting that they were most likely to use online ADR
services were those who were already regular internet users. 771
Participants in the Committee’s Culturally and Linguistically Diverse Communities
Forum highlighted that language barriers may prevent members of CALD
communities accessing services. 772 The internet was not seen as an effective
communication tool for many of these communities. Ms Nadine Hantke, a
multicultural access and support worker at Prahran Mission, told the Committee
‘most of the people I personally work with do not use the internet as a source of
information. They either do not have enough expertise or capability to use the
internet, or they are just not used to it’. 773
The Federal civil justice strategy paper, which was prepared by the Australian
Attorney-General's Department in consultation with the courts, the legal profession,
legal service providers, and other stakeholders, noted the danger of the ‘digital
divide’ and concluded that communication technology should be used to supplement,
rather than replace, traditional methods of service and information delivery. 774
Further, the National Alternative Dispute Resolution Advisory Council (NADRAC)
has highlighted that, in providing online services, the emphasis should be on the
needs and capacity of users, rather than the needs of the service provider (in
particular, to reduce costs and streamline processes). 775
Several stakeholders identified the potential of ODR to provide effective dispute
resolution services throughout Australia. 776 However, even those who were
supportive of ODR emphasised that it should just be another option for resolving
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disputes and should not replace other services. For example, the Health Services
Commissioner stated, ‘Online ADR has possibilities for the resolution of complaints
in the health sector. Online ADR is not a substitute for other methods of dispute
resolution; it is one option made available to an ADR service provider to the parties
in dispute’. 777
The VLRC’s civil justice review recognised the potential for wider use of ODR,
however it did not make any specific recommendations about this issue. 778 Research
commissioned by the Department of Justice found a high level of public interest in,
and demand for, ODR among survey respondents. The major factors influencing
process choice for the survey respondents were cost, speed and convenience. 779 The
report suggested that the Government should take the lead as an ODR provider in
consumer disputes. 780
The Committee agrees with the VLRC’s finding that there is the potential to utilise
ODR more widely in Victoria. The Committee notes that ODR offers a range of
possible benefits for some, but acknowledges evidence that it may not be equally
accessible to all members of the community. Therefore, the Committee believes that
ODR should supplement rather than supplant face-to-face or telephone ADR
services. The Committee did not receive sufficient evidence to make comprehensive
recommendations about ODR, but recommends that the Victorian Government
undertake further research to identify how ODR can be effectively implemented in
Victoria.
In chapter 4 the Committee recommended the redevelopment of the disputeinfo
website to provide a central access point to information about ADR in Victoria. The
Committee believes that there is potential for the disputeinfo website to be expanded
to incorporate ODR services, particularly in relation to consumer disputes.
Recommendation 34: Research on online dispute resolution (ODR)

The Victorian Government should undertake research on how online dispute
resolution services can be effectively provided through the disputeinfo website.
Recommendation 35: Provision of ODR via disputeinfo website

The Victorian Government should implement the findings of this research to
provide comprehensive online dispute resolution services to the Victorian
community through the disputeinfo website.
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6.3

Obligations to use ADR

6.3.1

Pre-action ADR

One mechanism for ensuring greater use of ADR is to require parties to participate in
ADR before they commence legal proceedings.781
Pre-action ADR is used extensively in the family law area. Mr Shane Quinn,
Manager of the Greensborough Family Relationship Centre, told the Committee that:
after July [2008] a person applying to court for a parenting order will not be able to
do so without attending family dispute resolution and providing a certificate from
the family dispute resolution practitioner, except in certain situations. 782

Ms Henham from the Family Mediation Centre stated that agreements were reached
at 74% of parenting family dispute resolutions conducted by the centre. 783
Another example of pre-action ADR exists in relation to retail leases and owner
drivers. Mr Brennan, the Victorian Small Business Commissioner, told the
Committee:
In respect of the owners drivers legislation and the Retail Leases Act … if we hold a
mediation of the dispute under those two specific pieces of legislation and the
mediation fails, I am required to give a certificate to the parties, who can then take
the matter further to VCAT. The parties cannot go to VCAT under the Retail Leases
Act or the Owner Drivers Act without first coming for mediation at my office. If we
mediate it successfully, it is all over; if we mediate and it is unsuccessful, then they
can have the matter determined by VCAT according to law. 784

However, Mr Brennan stated that this requirement does not mean that mediation by
his office is mandatory:
Under our three pieces of legislation there is no provision in any of them that makes
mediation compulsory. However, under the Retail Leases Act and the [O]wner
[D]rivers Act there are provisions that say that if a party refuses to attend mediation
or participate in mediation or withdraws from a mediation and the matter proceeds
to VCAT – after I give a certificate saying that the mediation failed – VCAT can
award costs against the party who would not participate in the mediation, win, lose
or draw. 785

Mr Brennan estimated that his office settled 75% of mediated disputes, with most
cases settled within 10 weeks from the date of application. 786 An example of a
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successful mediation by the Victorian Small Business Commissioner is set out in
case study 5.
The VLRC’s 2008 report on the civil justice system recommended the introduction
of pre-action protocols to reduce the number of disputes that need to be resolved by
litigation. 787 These statutory protocols would require that, prior to commencing
litigation, the parties make reasonable attempts to resolve the dispute or narrow the
issues in dispute. This would include writing a letter stating whether the party is
willing to participate in ADR. 788 A party would not be able to commence litigation
unless the protocols were complied with, with the court able to stay proceedings until
there is compliance. 789 The VLRC opined that the proposed protocols are not
inconsistent with human rights because, although the parties are expected to meet the
pre-action protocol requirements, they are not barred from commencing legal
proceedings in the event of non-compliance (although there may be cost and other
consequences). 790
Case study 5: They ‘agreed to share the costs of the repairs’ 791

‘A tenant referred a dispute to the Victorian Small Business Commissioner
concerning responsibility for structural repairs.
The Victorian Small Business Commissioner organised mediation between the
parties. At mediation both parties believed that the other was legally responsible for
the cost of repairs. Despite this, they were also conscious of the time, cost and risk of
litigation. The mediator suggested that both parties would benefit from the works
being completed in that the tenant would have the ability to attract a larger number of
higher fee paying customers and the landlord would have a building with a higher
value use. The parties and their legal representatives agreed with this proposition and
agreed to share the costs of the repairs. The landlord also agreed to grant the tenant
an additional option for a further term in order to amortise the cost of the works that
the tenant’s share involved, should the tenant intend to take up an additional term.
The works program also meant that the tenant had a much more viable business that
could now be sold at some future date.’

The Victorian Government has indicated support for the VLRC’s proposed preaction protocols. 792 These will be considered further by the advisory committee
established to help implement the VLRC’s recommendations. 793
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NADRAC is also currently undertaking research into the potential for the greater use
of ADR both before the commencement of litigation and throughout the litigation
process. 794 This work is expected to be completed by September 2009.
Some stakeholders were generally supportive of the wider use of compulsory preaction ADR. 795 For example, Mr Alan Wein of The Mediator Group, a mediation
service provider, stated in his submission, ‘All court issued matters should NOT be
listed for hearing until mediation has been conducted in a format similar to the very
successful Victorian Small Business Commission (VSBC) format for retail lease
disputes’. 796
Mr Shane Quinn of the Greensborough Family Relationship Centre, an organisation
that provides family dispute resolution services, told the Committee that there had
been mixed reactions to the use of mandatory pre-litigation ADR in the Family
Court:
Some people are quite keen to stay out of the courts because they have been
involved with them for so long. Some have exhausted all their funds and resources,
so it is not really an avenue they can pursue any further, so they are happy to come
to our centre, which is free. On the other hand … [a] lot of people do not like to be
told what to do, and they are upset when it comes across in that way. 797

While not necessarily agreeing with mandatory pre-litigation ADR, a number of
stakeholders acknowledged that it has been relatively successful in the family law798
and small business contexts. 799 Some stakeholders emphasised that if ADR is
mandatory, then there should be a mechanism to ensure the quality of the service. 800
Issues of ensuring service quality were discussed in chapter 5 of this report.
However, a number of stakeholders expressed concern about requiring parties to
undertake ADR before their matter could be heard in court, particularly about the
impact it might have on disadvantaged individuals. 801 The Consumer Action Law
Centre stated:
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If ADR was a condition precedent to commencing legal action, there would be an
attrition of valid consumer claims by consumers who give up because of all the
‘hoops’ they are forced to ‘jump through’. It has been the experience of Consumer
Action’s legal practice section that many traders only begin serious negotiation for
settlement once an application has been issued in the Victorian Civil and
Administrative Tribunal … For these traders, pre-commencement ADR would
simply be used as a delaying tactic. 802

Similarly, the Victorian Aboriginal Legal Service commented:
if Courts and/or Governments decide that they will use ADR as a hurdle to jump
before you can go to the Courts, as the Commonwealth Government have with the
family law legislative changes, then there will be nothing alternative about ADR. It
will be another part of the bureaucracy and a further source of substantive inequality
for inarticulate people and marginalised groups. 803

The Committee notes the diversity of views about requiring litigants to participate in
ADR before commencing legal action. It acknowledges evidence that the family law
and Victorian Small Business Commissioner’s systems are operating to resolve many
matters successfully without recourse to the courts. However, the Committee is
cognisant that pre-action ADR requirements may be disadvantageous to some
members of the community.
The Committee believes that the pre-action protocols suggested by the VLRC also
have the potential to contribute positively to the increased use of ADR prior to
litigation. The Committee notes that the Victorian Government has already indicated
support for the implementation of the pre-action protocols suggested by the VLRC.

6.3.2

Overriding obligations to use ADR

In its civil justice review the VLRC recommended that statutory overriding
obligations, including an obligation to attempt to resolve or narrow the issues of a
dispute by the use of ADR, be imposed on participants to legal proceedings including
the parties, lawyers and law practices. 804 These would apply to conduct in relation to
a civil matter before a Victorian court. 805
The VLRC proposed that there should be sanctions available if parties fail to comply
with the overriding obligations, including ordering legal costs or compensation. 806
The Victorian Government has indicated that it supports the introduction of
overriding obligations and this will be considered further by the advisory committee
that has been established to guide the implementation of the VLRC’s
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recommendations. 807 Stakeholders participating in this Inquiry did not comment on
this issue.
The Committee recognises that the overriding obligations proposed by the VLRC
have the potential to encourage parties to make a genuine attempt to resolve their
dispute through ADR before commencing litigation.

6.3.3

Victorian Government model litigant guidelines

As noted in chapter 3, the Victorian Government is a frequent user of the court
system. At any one time, there are several hundred cases involving the state in the
state courts as well as in the Federal and High Courts. 808
The Commonwealth and the states have a common law responsibility to act as a
model litigant in any court processes to which they are a party. 809 In addition, the
Victorian Attorney-General has issued Guidelines on the State of Victoria’s
obligation to act as a model litigant. According to the guidelines, being a model
litigant ‘requires that the State and its agencies, as parties to litigation, act with
complete propriety, fairly and in accordance with the highest professional
standards’. 810
Victoria’s model litigant obligations have a wide application. They apply to
government departments and agencies, as well as Ministers and officers where the
state provides a full indemnity in respect of an action for damages brought against
them personally. 811 They extend to all litigation including matters before courts,
tribunals, inquiries, arbitration and other ADR processes. 812 They apply to this
litigation irrespective of the state’s status as plaintiff, defendant or third party. 813
Further, lawyers engaged in such litigation, whether the Victorian Government
Solicitor, in-house or private, must act in accordance with the guidelines. 814
Victoria’s guidelines are based on the Commonwealth Government’s model litigant
guidelines. 815 Victoria’s guidelines require the state to ‘avoid litigation, wherever
possible’, 816 which arguably infers an obligation on the state to be open to ADR at all
stages of a dispute. 817 However, the Commonwealth guidelines positively obligate
the Commonwealth to consider ADR in its behaviour as a model litigant by:
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endeavouring to avoid, prevent and limit the scope of legal proceedings wherever
possible, including by giving consideration in all cases to alternative dispute
resolution before initiating legal proceedings and by participating in alternative
dispute resolution processes where appropriate. 818

The guidelines also require the Commonwealth and its agencies to participate ‘fully
and effectively’ in ADR. 819
In 2008, the Australian Attorney-General amended the guidelines to strengthen the
requirement for government agencies to use ADR so that they consider the potential
for earlier settlement of disputes. The amendments include requiring the
Commonwealth and its agencies to:
•
•

start court proceedings only if ADR has been considered
continue to consider other methods of dispute resolution during the course
of litigation. 820

In addition, the Commonwealth Office of Legal Services Coordination is collecting
evidence about the Commonwealth’s litigation practices, to identify good practices
for successful use of ADR and to identify whether particular ADR strategies should
be adopted by the government. 821
The VLRC has observed that the guidelines provide ‘a tool for managing the
behaviour of participants in the civil justice system … [and] have the potential to be
influential in precipitating cultural change’. 822
Stakeholders in the Inquiry also expressed similar views. Professor Sourdin stated,
‘[T]here is a lot to be said for government taking a lead and doing certain things. I
mean, government can act as a litigant in certain ways, where other people
follow’. 823
The Victorian Privacy Commissioner suggested that there should be a review of the
Victorian Government’s compliance with the model litigant guidelines. 824
The Committee believes that, as a major litigant, the Victorian Government should
set a positive example for other litigants and potential litigants by using ADR
processes to resolve disputes as frequently as possible and participating fully in all
appropriate ADR processes applicable to the dispute. The Committee therefore
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recommends that Victoria’s model litigant guidelines should be amended to be
consistent with the Commonwealth guidelines which more specifically encourage the
use of ADR, both prior to the commencement of litigation and throughout the
litigation process.
The Committee is also of the view that the Victorian Government should conduct an
annual review of compliance with the model litigant guidelines. This would provide
additional incentive for government departments and others to comply with the
guidelines as well as identifying any issues that need to be addressed to ensure
maximum use of alternatives to litigation by the Victorian Government.
Recommendation 36: Encouraging ADR through the model litigant
guidelines

The Victorian Government should amend Victoria’s model litigant guidelines to
include requirements that the State of Victoria, its departments and agencies:
•
•
•

cannot commence court proceedings until ADR processes have been
considered
continue to consider using ADR and other settlement methods
throughout the litigation process
participate fully and effectively in all appropriate ADR processes
applicable to the dispute.

Recommendation 37: Reviewing compliance with the model litigant
guidelines

The Victorian Government should undertake an annual review to ascertain
compliance of the state, its departments and agencies with the model litigant
guidelines. The Victorian Government should publish the results of this review.

6.3.4

The role of lawyers

Many people who have a conflict or dispute seek advice from a legal advisor.
Research conducted for the Department of Justice identified that 15% of people
would approach a lawyer or legal service in order to find a dispute resolution
service. 825
The Australian Law Reform Commission has recognised that ‘lawyers play a key
role in ensuring clients can make informed decisions about the merits of their
disputes, in educating clients about avoiding disputes and about alternatives to
litigation’. 826 This broad role is emphasised by the Law Institute of Victoria’s
practice rules which state:
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A practitioner must where appropriate inform the client about the reasonably
available alternatives to fully contested adjudication of the case unless the
practitioner believes on reasonable grounds that the client already has such an
understanding of those alternatives as to permit the client to make decisions about
the client’s best interests in relation to the litigation. 827

The Victorian Government has also indicted that it will examine the merits of the
‘ADR pledge’, which is currently used in the United States. 828 This involves law
firms committing to prioritising the fast and appropriate resolution of their clients’
disputes. 829 The ADR pledge conveys the message that willingness to negotiate or
mediate is company policy, not a sign of weakness; it promotes systematic, early
efforts to resolve disputes and establishes a flexible framework for helping to resolve
complex multi-party disputes. 830 Stakeholders in this Inquiry did not provide any
evidence about ADR pledges.
While the Committee did not receive any information about the rates at which
lawyers are engaging in or referring clients to ADR processes, there is evidence that
not all lawyers use these processes as extensively as they could. The Australian Law
Reform Commission has identified that legal education and training about ADR is
not uniform and may be focused on pockets within the legal profession. 831 Professors
Hilary Astor and Christine Chinkin have suggested that some lawyers may still only
have rudimentary knowledge of ADR or may be resistant to moving beyond their
‘comfort zone of familiar practice’. 832
Some stakeholders thought that lawyers currently have a sufficient understanding of
ADR. For example, the Law Institute of Victoria’s submission stated:
ADR services and processes are well understood by legal advisors. For over 10
years, there has been a growing focus on increasing lawyers’ understanding of, and
familiarity with, mediation and, for much longer than that, in relation to
arbitration. 833

The Monash University Faculty of Law’s submission referred to evidence that there
is increasingly a ‘settlement’ culture among lawyers and observed ‘[i]t is clear that a
cultural change is taking place in relation to use of ADR by the Australian legal
profession’. 834
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However, Victoria Legal Aid submitted that, ‘Many legal advisors do not currently
have sufficient understanding of ADR processes. Increased education of legal
advisors would lead [them to] refer to ADR services more often, and more
appropriately’. 835 Other stakeholders also supported a strategy to educate lawyers
about ADR. 836 The Health Services Commissioner, Ms Beth Wilson, told the
Committee that lawyers sometimes do not advise their clients about the services
provided by her office and she is currently working with the Law Institute of Victoria
to address this. 837
Monash University Faculty of Law’s submission emphasised the importance of both
undergraduate and continuing legal education and suggested that teaching about
ADR should be placed within the wider context of non-adversarial law:
studies…found that particularly amongst the younger generation of lawyers, there is
an increasing acceptance of and orientation towards ADR processes…[T]he key
method of increasing the capacity of lawyers to refer appropriate cases to ADR and
other comparable non adversarial processes is through high-quality legal
education…. law students should not only be educated as to statute and case law in
diverse subjects, but also in the different approaches to resolving conflict. 838

Monash University has introduced a unit in non-adversarial justice, which includes
teaching about ADR and its component processes such as mediation, negotiation,
conciliation and arbitration. 839 The unit also incorporates teaching about other nonadversarial processes such as restorative justice, 840 which is discussed in part III of
this report.
Professor Sourdin submitted that regional lawyers in particular may not have a full
understanding of ADR as they do not have access to continuing legal education to
the same extent as metropolitan lawyers. 841
The evidence presented to the Committee suggests that Victorian lawyers have
increasing understanding of ADR processes. However, given the key role of lawyers
in encouraging their clients to use ADR, the Committee believes that lawyers should
receive education about ADR at the undergraduate level and as part of continuing
legal education. This education should include information about ADR’s philosophy,
aims, benefits, potential outcomes, processes, the skills required for practice and
ADR service providers. It should be placed in the context of overall teachings about
non-adversarial law.
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The Committee notes evidence that country lawyers may not have the same
opportunities to participate in continuing education about ADR. As noted in chapter
4, ADR services are increasingly being provided in rural and regional areas and the
Committee believes it is important the residents outside the metropolitan area have
equal access to ADR services. Therefore the Committee emphasises the importance
of providing opportunities for learning about ADR to lawyers in rural and regional
Victoria.
Recommendation 38: Educating lawyers about ADR

The Victorian Government should work with providers of legal education
(undergraduate, postgraduate and continuing professional development) and
relevant professional bodies to ensure that lawyers and future lawyers receive
education about ADR, including its philosophy, aims, benefits, potential
outcomes, processes, ADR service providers and the skills required for practice.
This education should be placed in the context of overall teachings about nonadversarial law. In particular, the Victorian Government should implement
strategies to enhance knowledge and understanding of ADR among lawyers in
rural and regional areas.

6.4

Role of the courts

The aim of dispute resolution is to prevent disputes as much as possible and, where
they do arise, to resolve them as quickly as possible. The Attorney-General’s justice
statement states that courts are ‘the last resort’ in dispute resolution. 842 However,
even when cases do reach court, there is the potential for them to be referred and
resolved through ADR rather than judicial determination.
This section outlines strategies the courts may use to increase the use of ADR. The
Committee is cognisant of the fact that these issues have been extensively considered
by the VLRC in its civil justice review. The Committee’s terms of reference required
it to consider these issues as well, and this section discusses them and outlines the
views of stakeholders in this Inquiry.

6.4.1

Current referrals to ADR by courts and tribunals

Most Australian courts are already empowered by legislation and/or court rules to
refer cases to ADR. 843
ADR is already extensively used in Victorian courts and tribunals. This was evident
in the submissions to this Inquiry.
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Figure 13: Magistrates’ Court of Victoria’s Diversion to Mediation Program 844
The Magistrates’ Court of Victoria’s Diversion to Mediation Program commenced as a pilot
project in July 2002. The program is conducted by the Dispute Settlement Centre of Victoria
(DSCV) in conjunction with the Magistrates’ Court of Victoria. The program aims to widen
the availability of mediation for complaints for intervention orders that have been initiated in
the Magistrates’ Court. The program is available at seven metropolitan courts. 845
The Diversion to Mediation Program concentrates on intervention order applications, which
involve stalking (non-family-violence-related), and in particular neighbourhood disputes. An
intervention order aims to protect the safety of the aggrieved person by limiting what the
other party can do or where he or she can go. Ms Anne Goldsborough, Supervising
Magistrate, Family Violence and Family Law, Magistrates’ Court of Victoria told the
Committee that about 15% to 18% of the 26 500 applications received for intervention
orders each year concern business disputes, neighbours, flats, and noise. 846 In her opinion,
‘there is no doubt that much of the behaviour that goes on over the fence – whether it be the
jasmine or the dog poo over the fence, which is another favourite – can involve a range of
incredibly antisocial behaviours and the imposition of oneself on others’. 847
Ms Goldborough told the Committee how the program works:
The system that we have set up at the moment is that I tend to list stalking and neighbourhood disputes on
certain days. I regularly have a member from the Dispute Settlement Centre there. Even though they are
told the registrar is outside, they might say no, but by the time they get to me we usually get them to go and
speak to that person … you can tell them that in your experience very often people are able to find a
resolution, and also reminding them that if they have an intervention order they still have to report it to the
police to have it enforced. If they can meet and have some understanding about how they are going to
behave tomorrow, instead of yesterday, then it is going to make it better tomorrow and the next day. It is
that sort of, I guess, teacherish mode in some ways. It is; I guess it is communication and really making
sure they understand what they are getting into. It probably makes it pretty hard to say no – that is my plan
anyway! 848

An independent evaluation of the pilot concluded that the pilot had been successful;
resolution rates of 85% and satisfaction rates of 90% were achieved. 849 Ms Goldsborough
spoke about the success of the pilot:
The local council community got to hear about it, they started coming to the court asking about it, some of
them would come and sit in the back of the court, and the registrars and the staff got to understand the
process so that they could encourage those coming to the court to engage in it. It resolved most of the
matters I sent in the beginning…it is now more part of our culture and the court is bringing in a whole
range of people from outside court – our applicant support workers, defendant support workers. So we are
used to really embracing and I think making great connection between the court and the community. 850
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The Supreme Court of Victoria wrote that ‘[r]eferral to mediation has formed a[n]
integral part of the Court’s case management practices for many years’. 851 Justice
Murray Kellam of the Supreme Court told the Committee that most civil matters in
the Supreme Court are referred to mediation. 852 As well as referring matters to
private mediators, since 2005 the court has used mediation by associate judges
(formerly known as masters) in cases of hardship or where there is an urgent matter.
Fifty eight per cent of matters mediated by associate judges have been resolved. 853
The County Court’s submission described the court’s extensive use of ADR:
the court refers nearly all of its cases in the Damages List and Business List to
mediation as part of the standard timetabling orders made when matters are set
down for hearing. Serious injury applications under section 134AB of the Accident
Compensation Act 1985 are not referred to mediation because they are on a
shortened timetable for hearing which occurs against the background of two rounds
of compulsory conciliation. Serious injury applications under section 93 of the
Transport Accident Act 1986 are subject to pre-hearing protocols (not involving the
Court) concerning exchange of medical reports and information and a common law
conference or mediation. 854

The submission also noted that some County Court judges intensively case manage
their matters and hold case conferences in open court to assist parties to resolve the
dispute. The court advised that case conferences are particularly successful for
commercial cases. 855
The Magistrates’ Court’s submission stated that it uses two forms of ADR for civil
disputes, both of which have high levels of success. The first form, pre-hearing
conferences, is conducted by registrars and deputy registrars and has a 68% success
rate. The second, mediation, is conducted by registrars, deputy registrars and private
mediators and has a 62% success rate. 856
Deputy Chief Magistrate Peter Lauriston told the Committee:
every civil dispute – and I am excluding applications for intervention orders – in our
court, except for a few, undergoes some form of alternative dispute resolution
within the court or annexed to the court before being listed for a hearing before a
magistrate or a judicial registrar. 857
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In addition, the Magistrates’ Court commenced a pilot mediation program at the
Broadmeadows Magistrates’ Court on 1 October 2007. This program involves
diverting defended disputes involving less than $10 000 and all disputes under the
Associations Incorporation Act 1981 (Vic) to mediation, 858 and is described in
greater detail in figure 14. Following a successful early evaluation of the program, it
has been extended for a further 12 month period. 859 From 2 April 2009, the
Broadmeadows pilot has been extended to include all defended civil disputes up to
$40 000. 860
The program’s evaluation supported the staged expansion of the pilot across Victoria
and for all civil cases. 861 While the evaluation did not comprehensively assess the
program costs and potential savings, it suggested that if it was introduced statewide,
it would save the time of up to nine magistrates. 862 The evaluation suggested that
judicial mediation should be considered as part of any expansion of the program’s
jurisdiction. 863 The evaluation also suggested the use of single-mediation as well as
the co-mediation model and identified the potential for private mediators to be
utilised and means tests for free services. 864
Further, the Magistrates’ Court has a Diversion to Mediation Program which is
conducted in partnership with the DSCV. This program provides mediation for
intervention order applications (non-family-violence-related) involving stalking and
neighbourhood disputes. This program is described in figure 13.
As part of the ongoing development of ADR in the courts, the Victorian Government
committed a further $5.8 million for the Diversion to Mediation Program in the
2008-09 budget. In addition, the Victorian Attorney-General has indicated that the
government will be reviewing the legislative arrangements for intervention orders
between non-family members to support the referral of disputes to mediation. 865
Ms Lothian of VCAT informed the Committee that VCAT uses ADR extensively in
all of its lists. Her submission described the different processes used for different
types of cases. In the Anti-Discrimination List, for example, the VCAT member
decides whether the dispute is suitable for mediation at the first directions hearing.
Around 42% of disputes in that list are mediated. In the Civil Claims List, disputes
involving amounts over $10 000 are considered for compulsory conference and a
handful go to mediation.866
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Figure 14: Mediation pilot at the Broadmeadows Magistrates’ Court 867

A mediation pilot was conducted at the Broadmeadows Magistrates’ Court between
November 2007 and June 2008. Under the pilot, all defended claims under $10 000 and
disputes under the Associations Incorporation Act 1981 (Vic) are compulsorily referred
to mediation. Approximately 100 cases were mediated as part of the pilot, which has
since been extended for a further 12 month period.
The mediators are supplied by the Dispute Settlement Centre of Victoria (DSCV). All
mediators are legally qualified. Mediations take place at the Broadmeadows Magistrates’
Court during court hours. A co-mediation model is used, that is, two mediators work in
tandem. Participants do not have to pay for the mediator or the venue. Interpreters are
also supplied free of charge if required.
When a claim is filed with the court’s registry, the intake officer supplied by the DSCV
creates a file on the DSCV database and prepares a file for the mediators. The intake
officer also contacts the participants and their solicitors, and explains the program to
them, including what mediation is and what happens in a mediation.
If a participant does not have a lawyer then the intake officer will talk to them and ensure
that they understand their role in the mediation. If the intake officer believes it is
necessary, they may also recommend that the participant seeks legal advice.
The intake officer organises a date for the mediation, usually within four weeks of the
claim being filed. The aim of this pilot is to have a ‘very rapid turnaround’ for mediation
cases. Most mediations are completed within three hours.
All matters discussed during mediation are confidential. If the case does not settle at
mediation and continues to a hearing, participants are not allowed to use anything said at
the mediation as evidence in court unless the participants agree to it in writing.
The pilot program allowed people to use the mediation service without having to file a
claim at court. However, this service was not taken up during the pilot.
An independent evaluation of the program found that the pilot was successful. The
evaluation report stated:
With a resolution rate well over the target of 75% and major reductions in the need for magistrate’s
hearing time, the project delivered speedier turnaround times for civil disputes, with fewer court
attendances on the part of the litigants and equivalent disposals of cases using less expensive
resources. 868

The evaluation noted that participant satisfaction was high (88%), although the sample
size was too small to allow definitive conclusions to be drawn. 869
The mediation program has been described as ‘successful’ and as having a ‘positive
impact’. Attorney-General Rob Hulls described the program as a ‘good example of the
benefits of mediation’. 870
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Some stakeholders viewed the current court referral mechanisms as effective. For
example, the Victorian Bar’s submission stated, ‘Almost every civil dispute in the
Supreme Court, County Court, Magistrates’ Court and VCAT is referred to mediation.
The Bar considers there is no need to increase court referral to mediation’. 871
However, several stakeholders suggested that there was capacity to utilise ADR more
extensively in the courts. Victoria Legal Aid’s submission suggested that the
Magistrates’ Court intervention order pilot model could be used for other disputes,
such as debt matters, property disputes, consumer complaints and motor vehicle
accidents. 872
The Committee also notes the success of the pilot mediation program at the
Broadmeadows Magistrates’ Court, and agrees with the independent evaluation that
there is scope to implement a program based on this pilot at all Magistrates’ Court
locations throughout the state. The Committee believes that the program should be
rolled out incrementally to other Magistrates’ Court locations statewide. This staged
approach would allow for ongoing evaluation and the trial of different approaches,
such as the use of private mediators and a single-meditator model as suggested by the
evaluation. The Committee believes that the evaluation of the proposed statewide
program should include more extensive surveys to gauge participant satisfaction as
well as to measure cost effectiveness and efficiency of the program. 873
A staged rollout would also allow for a trial to be conducted for disputes of larger
quantum. The Committee notes that the jurisdictional limit of the Broadmeadows
pilot has been increased from $10 000 to $40 000. Currently, the Magistrates’ Court
can decide disputes up to the value of $100 000. The court’s general civil jurisdiction
is broad and includes claims for debts, damages for breach of contract or damage to
property or for injury (for example, motor car collisions), and some neighbourhood
matters (for example, fences disputes). 874 The Committee believes there is scope to
increase the jurisdictional limit of matters referred to mediation in the Magistrates’
Court, subject to the findings of the evaluation of the expanded pilot program at the
Broadmeadows Magistrates’ Court.
Recommendation 39: Pre-action ADR in the Magistrates’ Court

39.1 The Victorian Government should implement a staged rollout to all
Magistrates’ Court locations throughout the state of a program for all
defended civil disputes up to $10 000 based on the successfully evaluated
pilot mediation program at the Broadmeadows Magistrates’ Court.
39.2 Subject to the findings of the evaluation of the expanded pilot mediation
program at the Broadmeadows Magistrates’ Court, the Victorian
Government should consider increasing the jurisdiction of the statewide
mediation program in recommendation 39.1 to disputes up to $40 000.
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The remainder of this section looks at how referrals to ADR can be expanded.

6.4.2

Court referral to a wider range of ADR processes

Mediation is currently the most commonly used ADR process in Victorian courts. 875
Although some courts can refer disputes to other types of ADR processes, this ability
appears to be rarely used. The Supreme Court’s submission noted that the court
could also refer matters for arbitration or to a special referee (who will decide a
question or give an opinion about an issue), 876 but the Committee heard that these
processes are not commonly used. 877 Judge Maree Kennedy and Judge Sandra Davis
from the County Court also told the Committee that the County Court does not use
its power to refer matters to arbitration. Judge Kennedy stated, ‘We very rarely have
people requesting arbitration. I do not know why that is, really’. 878 Her colleague
Judge Davis suggested that ordering matters to arbitration may be seen as ‘an
abrogation’ of their judicial responsibility:
The idea of forcing parties who have engaged in and who have issued in the County
Court, forcing them to go to arbitration where the outcome is binding, is the
equivalent of saying ‘We are not going to hear your case, let somebody else hear
it’. 879

In relation to special referees, Mr Ian Lulham of the Law Institute of Victoria
suggested that they were not used because:
If you are there in court anyway and you have got all the witnesses and the judge is
able really to deal with matters of quantum, then I think you can get through a lot of
these things quite quickly. Inevitably if the court says, ‘Right, I will stop now and
appoint a special referee’, you are effectively running another court case. It takes a
month to get the thing up and running … On top of which, the very fact that the
referee’s report is not the court’s decision – that there is then a next layer where you
argue about whether the court should accept the referee’s opinion – just adds more
expense. 880

Recommendation 17 of the VLRC’s civil justice review recommended expanding the
ADR options available to Victorian courts to include early neutral evaluation, case
appraisal, mini-trial/case presentation, special masters, court-annexed arbitration,
special referees, conciliation, conferencing and hybrid processes. 881 The VLRC
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expressed the view this would facilitate more efficient and effective management of
the diverse range of disputes before the courts. 882
Some stakeholders in this Inquiry also supported increasing the capacity of courts to
refer matters to a wider range of ADR processes. In its submission to the VLRC, the
Institute of Arbitrators and Mediators Australia observed, ‘The present culture in
Victoria is to refer proceedings out to mediation or not at all’ and stated that the best
outcome for the administration of justice will flow from the parties having a range of
measures at their disposal for resolution of their disputes. 883 The Victorian Bar
submitted that the Supreme and County Courts should make greater use of their
powers to refer to arbitration and special referees, and should be empowered to order
a wide range of other ADR processes, including non-binding case appraisal. 884 The
Supreme Court’s submission suggested that ‘there should be an evaluation of
alternative forms of ADR, other than mediation, which may appropriately be
employed by the Court as part of its broader focus on externally provided ADR
services as an integral part of case management’. 885
The Committee agrees that there should be a wider range of ADR options available
to the courts such as those suggested in recommendation 17 of the VLRC’s civil
justice review. 886 The Committee acknowledges that not all of these will be
appropriate in all cases, but recognises the importance of having a wide range of
tools available to assist people to resolve disputes. Different disputes may be more
suited to particular ADR processes. If a dispute is referred to the most appropriate
ADR process from the start, there is a greater likelihood that a fair settlement will be
reached and that the parties will be more satisfied with the process and will be
encouraged to use ADR again. There may be the potential for savings in time and
money. 887 The Committee believes that the availability of a wider range of ADR
processes would allow parties to be directed to the ADR process which is most
appropriate for their dispute.
Recommendation 40: Referral to a wider range of ADR processes

The Victorian Government should ensure that the widest possible range of ADR
options, such as those recommended in recommendation 17 of the Victorian Law
Reform Commission’s Civil justice review report, are available to the courts.

6.4.3

Timing of referrals

There are a range of times at which a court can refer a matter to ADR, from when it
first enters the court system until just before a final determination is made.
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Amongst ADR experts, it is generally accepted that there is no right or wrong time
for referral of a case to ADR. 888 The readiness (or ‘ripeness’) of a case to be resolved
at a certain stage will be different in each case and depends on the ADR process
used. 889 For instance, referring a case to mediation may be futile if the parties are too
overwhelmed emotionally to be able to negotiate with each other in the presence of a
mediator. 890 Many factors change over time and a dispute which is not considered
amenable to an ADR process at one point in time may become more amenable at
another time, or vice versa. 891
There was no consensus amongst stakeholders in this Inquiry as to when a case
should be referred to ADR. 892 Justice North of the Federal Court of Australia stated
that the timing of ADR interventions is critical to their success but this will depend
on the individual circumstances of a dispute.893 LEADR submitted that early referral
of cases to ADR could further reduce the time taken to resolve civil disputes. 894
While supporting early mediation, the Victorian Bar cautioned, ‘This benefit may be
lost if the mediation is ordered when the issues remain unclear’.895 The Victorian Bar
also acknowledged that ‘each case is different. Some matters are best mediated at an
early stage and some others at a later stage’. 896 Professor Sourdin submitted that
some people are more ready to resolve a matter once they have incurred legal costs
and understand how much litigation is going to cost, while for others, it may be
difficult for them to look at other alternatives once they have incurred legal costs. 897
The Supreme Court’s submission said, ‘It is never too late in a case to try ADR.
Many cases – even ones previously seen to be unsuitable – can be successfully
subjected to ADR, following appropriate direction by the judge’. 898 Several
stakeholders agreed that the judge is best placed to determine when referral to ADR
is appropriate. 899
The Committee recognises that there is no consensus about when a case should be
referred to ADR and appropriate timing depends on the individual circumstances of
each case. Some cases may benefit from early referral especially if the issues have
crystallised, while other cases may benefit from a later referral. The Committee
agrees that the judicial officer who is dealing with the dispute will be in the best
position to determine when a referral to ADR should be made. This is reflected in the
referral guidelines that the Committee recommends below.
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6.4.4

Referral to whom?

Courts can refer cases to external ADR practitioners and providers, or they can
conduct ADR processes internally within the court itself.
The Magistrates’ Court pilot mediation program at Broadmeadows described in
figure 14 above, is an example of referral to an external provider. Under that
program, mediation is conducted by mediators provided by the DSCV. The Supreme
Court’s submission indicated that it refers most matters to ADR conducted by private
mediators, with parties selecting their own mediator.900
Victorian courts do sometimes provide ADR internally. Supreme Court masters (now
known as associate judges) have conducted mediations since 2005. The court may
order mediation by an associate judge at any stage of the proceedings and with or
without the consent of either party.901 As noted earlier, mediation by associate judges
is generally limited to cases of financial hardship or urgent cases. 902 Justice Kellam
told the Committee that the form of mediation carried out by associate judges is the
‘pure Harvard model’, that is, one of facilitation rather than any evaluative
process. 903 There is a similar power in the Court of Appeal. 904 The Magistrates’
Court and the County Court do not have judges or masters providing mediation, 905
although the Magistrates’ Court has three judicial registrars who mediate civil
disputes in the Court’s Industrial Division, 906 and County Court judges conduct
compulsory conferences in open court. 907 The evaluation of court-annexed mediation
at the Broadmeadows Magistrates’ Court suggested that mediation by magistrates
should be included as a component to increase the jurisdiction for court-annexed
mediation. 908
At VCAT mediation is provided free of charge by sessional mediators. 909
The Victorian Government recently announced an expansion of judge-led mediation
in Victoria. 910 The Government allocated $3.7 million for judge-led mediation pilots
in both the Supreme and County Courts. 911 The Attorney-General’s 2008 justice
statement also stated that the government will identify further opportunities for ADR
in all courts and at VCAT. 912 In addition, the Government will be introducing new
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legislation to empower the courts and VCAT to make better use of judge-led
mediation. 913
Mediation by judicial officers is not without controversy. 914 Arguments commonly
raised against mediation by judges include:
•
•
•
•

Mediators often meet privately with each party. However, private access to
a judge is contrary to basic principles of fairness and undermines
confidence in the courts. 915
There is a risk that a mediating judge may reveal information obtained in a
private session to another judge who later adjudicates the case. 916
The integrity of the court may be undermined if it is seen to be involved in
two forms of dispute resolution. The public will not appreciate the
difference between judicial mediation and the judge’s role in a hearing. 917
Mediation by judges may infringe constitutional principles that prohibit
judges from performing functions that are incompatible with their judicial
functions. 918

Stakeholders in this Inquiry raised some similar concerns, as well as expressing the
view that mediation by judicial officers is not an appropriate use of scarce judicial
resources. 919 A minority argued that ADR processes should be conducted by external
providers only. 920 The Victorian Bar stated that the current system of referring
matters to private mediators has been successful as they have a range of lateral
commercial solutions which may not be available to judges at trial. 921 Mr Michael
Redfern, a consultant with law firm Russell Kennedy, suggested establishing a
special mediation office for mediations required by the courts. 922
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Other stakeholders saw benefits in judicial mediation. Justice North of the Federal
Court of Australia listed several advantages of court-conducted ADR in his
submission:
•
•
•
•

The court can monitor the quality of service provided.
Court-annexed mediations usually cost the parties less than if they used an
external ADR provider.
Registrars can advise parties on the court’s estimate and taxation of cost
procedures that may assist them in the mediation.
If the matter does not settle at mediation, the court officer may make
directions or orders to further manage the matter to resolution. 923

Justice Kellam told the Committee that mediation by associate judges in the Supreme
Court carries the weight and authority of the court. 924 He also stated that mediation
by associate judges in the Supreme Court had ‘exceeded the expectations of the
Court and demonstrated the capacity for this type of mediation to generate significant
time and resource savings for the parties, and the Court’. 925
Most stakeholders also welcomed the flexibility of courts being able to deal with
some matters in-house, while referring others to external ADR practitioners.926 Judge
Kennedy of the County Court said that given the case load of the court it was not
possible to provide mediation services in all cases, unless there was a pool of
sessional ADR providers such as retired judges, law experts, or other mediators who
were selected on the basis of their expertise for a particular case. 927
The VLRC thoroughly examined the arguments for and against judicial mediation in
its civil justice review. 928 The VLRC concluded that court-conducted mediation
should be encouraged but, given limited court resources, it should be limited to cases
of financial hardship or where there has already been an unsuccessful external
mediation. 929 The VLRC also recommended that a judge should not subsequently
preside over the hearing of a matter where he or she has conducted an unsuccessful
mediation in that matter unless the parties otherwise consent. 930
Another issue that has been raised in previous inquiries as well as in this Inquiry is
training for judicial officers. The VLRC recognised that judicial officers need to be
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appropriately trained if they are to conduct ADR. 931 A number of submissions to the
Inquiry also emphasised that mediation is a unique skill, quite different to the usual
role of a judicial officer. 932 Justice Kellam told the Committee that all of the
Supreme Court associate judges had done the week-long LEADR mediation course
and were being encouraged to undertake advanced mediation courses at a university
level. 933 Judge Davis told the Committee that she and some of her fellow County
Court judges have also received training in mediation. 934 The Magistrates’ Court
advised that its judicial registrars ‘are qualified mediators and were so at the time of
their appointments’. 935
Training and expertise also needs to be considered where the courts refer disputes to
external providers. To ensure that ADR services provided are of a high quality, the
VLRC recommended the courts have a panel of suitably qualified and experienced
dispute resolution practitioners to undertake ADR processes. 936 In its submission to
the Inquiry, Victoria Legal Aid supported a register of qualified ADR practitioners to
increase the confidence of the courts in referring matters to ADR. 937 Ms Halsmith of
LEADR stated that most courts have a list of ADR practitioners but that the list may
not be up-to-date. 938
The Committee’s view is that the diversity of disputes before the courts, and the
various ADR processes to which parties may be referred, demands a range of referral
options for courts. This should include the ability to refer matters to ADR processes
that are conducted internally within the court or externally by other providers.
The Committee recognises that given the financial pressures on the court, referrals to
internal ADR processes should only be made in the limited circumstances
recommended by the VLRC. There should be additional checks, such as the judicial
officer not subsequently hearing a matter that he or she has mediated. The
Committee recognises that the skills required to undertake a facilitative process like
mediation are quite different to those required for adjudication. Therefore, the
Committee emphasises the importance of initial and ongoing training for judicial
officers conducting mediation.
The Committee also believes it would be useful for courts to maintain an up-to-date
list of suitably qualified and experienced external ADR practitioners to help ensure
that courts refer cases to ADR practitioners who have the necessary skills,
qualifications and experience.
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Recommendation 41: Courts to maintain a list of ADR practitioners

The courts and VCAT should maintain an up-to-date list of appropriately
qualified and experienced ADR practitioners to whom they can refer the parties
to a dispute.
Recommendation 42: Training for judicial officers providing ADR

The Judicial College of Victoria, in collaboration with ADR education providers,
should consider providing information and training about ADR, including
education about different types of ADR and the skills required to practice it, for
judicial officers who provide ADR.

6.4.5

Mandatory court referral to ADR

Many courts throughout Australia already have the capacity to refer matters to
mediation with or without the parties’ consent. In Victoria, the Supreme, County and
Magistrates’ Courts all have this power. 939 The Supreme Court’s submission stated
that in court-ordered mediation:
Parties generally select their own mediator. However, in some instances the Judge
or Master managing the proceeding may suggest to the parties or even order that the
mediation be conducted before a particular mediator or a mediator with particular
qualifications.
The mediator is generally ordered to report to the Court whether the mediation has
concluded but is not permitted to provide any further information to the Court … 940

Parties may be referred to other ADR processes such as neutral evaluation, case
appraisal and pre-trial conferencing without their consent in some Australian
jurisdictions. 941 In Victoria, the County Court may compulsorily refer parties to
arbitration in accordance with the Commercial Arbitration Act 1984 (Vic) and the
Magistrates’ Court has a compulsory arbitration scheme for civil debt claims of less
than $10 000. 942

939

940
941
942

174

Supreme Court (General Civil Procedure) Rules 2005 (Vic) rr 50.07, 50.07.1; County Court Act 1958 (Vic)
s 47A; County Court Civil Procedure Rules 2008 (Vic) r 34A.21; Magistrates' Court Act 1989 (Vic) s
108(1); Magistrates' Court Civil Procedure Rules 1999 (Vic) r 22A.01. See also Victorian Civil and
Administrative Tribunal Act 1998 (Vic) ss 88(1) and 88(2); Federal Court of Australia Act 1976 (Cth) s
53A; Federal Magistrates Act 1999 (Cth) s 34; Civil Procedure Act 2005 (NSW) s 26 (referral is with the
consent of the parties); Magistrates Court Act 1991 (SA) s 27(1); District Court Act 1991 (SA) s 32(1);
Supreme Court Act 1935 (SA) s 65(1); Supreme Court Rules 2000 (Tas) r 518; Court Procedure Rules 2006
(ACT) r 1179 (whether parties’ consent is required or not is not mentioned); Consumer Trader and Tenancy
Tribunal Act 2001 (NSW) s 59(1) (whether parties’ consent is required or not is not mentioned);
Administrative Appeals Tribunal Act 1975 (Cth) ss 34A, 3 (whether parties’ consent is required or not is not
mentioned).
Supreme Court of Victoria, Submission no. 18, 3.
See Victorian Law Reform Commission, above n 750, 260.
County Court Act 1958 (Vic) s 47A; County Court Civil Procedure Rules 2008 (Vic) r 34A.21; Supreme
Court (General Civil Procedure) Rules 2005 (Vic) r 50.08. In the Supreme Court of Victoria, arbitration
under the Commercial Arbitration Act 1984 (Vic) is with the parties’ consent; Magistrates' Court Act 1989
(Vic) s 102.

Chapter 6 – Resolving more disputes through ADR

It has been suggested that mandatory mediation is useful because litigants may not
choose mediation independently. 943 As the overriding purpose of the courts is to
facilitate the just, quick and cheap resolution of the real issues, courts which are
empowered to compel parties to attend mediation will do so where the mediation
process is likely to result in resolution of the case or a narrowing of the issues. 944
On the other hand, it has been argued that mandatory referral to ADR is contrary to
the philosophical underpinnings of ADR because mediation is a consensual process
which relies on the willingness of the parties to participate. 945 Justice Einstein of the
New South Wales Supreme Court has stated:
[There is] some debate surrounding the appropriateness of mandatory mediation.
Some view this notion as a contradiction in terms, opposing the culture of ADR,
which generally encompass a voluntary, consensual process. It is important to note
however, that whilst parties may be compelled to attend mediation sessions, they are
not forced to settle and may continue with litigation without penalty. 946

There are also concerns that mandatory ADR may breach human rights, in particular
the right to have a civil dispute decided by a competent, independent and impartial
court or tribunal after a fair and public hearing, as contained in the Charter of Human
Rights and Responsibilities Act 2006 (Vic). 947
The VLRC examined this issue in detail in its civil justice review and concluded that
mandatory mediation would not deny access to the courts as long as mediation does
not cause any undue delay or expense. 948 In the VLRC’s view:
The fact that litigants who are referred to mediation retain the right to a judicial
adjudication of their dispute if they are unable to resolve it by agreement tends to
negate the contention that non-binding ADR options such as mediation are
incompatible with human rights guarantees and other legal or constitutional
principles protecting rights of access to the courts. 949

The VLRC therefore supported empowering courts to compulsorily refer parties to
non-binding ADR processes including early neutral evaluation, case appraisal,
conciliation and conferencing, with or without the parties’ consent. 950 However, it
acknowledged that different considerations may arise where parties are mandated to
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attend ADR processes which have a final and binding award such as arbitration. 951
Thus, the VLRC did not recommend the compulsory referral of cases to arbitration
but recommended the appointment of special referees in appropriate circumstances to
make provisional determinations to the court. Under this recommendation, the parties
would retain their right to present arguments before the court against the adoption of
the special referee’s report. 952
NADRAC is currently undertaking research into whether mandatory requirements to
use ADR should be introduced. 953 A previous report prepared for NADRAC by
Professor Kathy Mack of Flinders University found that research is inconclusive
about the impact of orders for mandatory mediation on the success or failure of
mediation. 954 Research does indicate that those mandated to attend ADR do not
generally object after the fact nor do they opt out if given the choice. 955 Professor
Mack also found that ‘[p]arties who have been compelled to participate in ADR may
still achieve outcomes they regard as satisfactory through a process they find fair’. 956
For instance, mandatory ADR may have a ‘cathartic effect’ and may change even an
‘entrenched point of view’. 957 Even if parties are initially reluctant to mediate, a
skilled mediator may be able to assist them to reach agreement. 958
A later report by NADRAC stated that compulsory participation in ADR is only
appropriate where there has been assessment of the suitability of the case for ADR
and where appropriate professional standards are maintained and enforced. It also
noted that the legislative framework should be clear about the ADR process the
dispute is being referred to and there needs to be general public confidence in
ADR. 959
In this Inquiry, a significant number of stakeholders supported court-ordered
ADR. 960 Justice North of the Federal Court of Australia stated that, based on his
experience, parties who have initially objected to compulsory mediation have later
reached agreement and expressed satisfaction with the process. 961 Similarly,
Professor Sourdin wrote, ‘Most times in the mandatory setting parties are more likely
to come in and say something like, “There is no way that this matter will resolve”
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and surprisingly after a number of hours it generally does’. 962 She added that whether
mandatory mediation is appropriate will depend on the circumstances of the case:
it is probably again a cost-benefit equation. There is no sense in having mandatory
mediation referral in a very small matter unless there is some other reason why you
are referring matters to mediation … In the community sector, for example, having
mandatory referral might be appropriate if you are trying to actually build
relationships in a community or if you are looking at capacity building … 963

Some stakeholders did raise concerns about mandatory referral to ADR. 964 The
Victorian Aboriginal Legal Service stated, ‘Mandatory ADR is a contradiction in
terms’. 965 In particular, the submission emphasised the importance of people
receiving legal advice before entering ADR. Other issues raised include the
voluntariness and willingness of the parties to attend ADR and the inability of some
parties to distinguish between coercion to enter ADR and coercion to settle. 966 As
with mandatory pre-litigation ADR, stakeholders emphasised the need to ensure that
service quality is assured if there are mandatory orders for people to use ADR. 967
The Committee notes that courts are currently empowered to mandate ADR in some
cases. The Committee also notes evidence that, in some cases, the referral may be
successful even though parties are initially reluctant to participate. The Committee
therefore supports the VLRC’s recommendation that courts should have the power to
order non-binding ADR with or without parties’ consent in appropriate cases. 968 As
acknowledged earlier, if such referrals are made it is important to ensure that cases
are referred to appropriately qualified and experienced ADR practitioners.
The Committee notes that NADRAC is currently undertaking research on whether
there should be mandatory requirements to use ADR and believes that this will
clarify some of the issues raised concerning mandatory ADR. 969

6.4.6

Sanctions for non-participation

A related issue is whether sanctions should be imposed on a party who does not
participate in, or does not fully participate in, an ADR process referred or ordered by
a court.
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The sanction most commonly discussed in this context involves costs orders. Some
United Kingdom authorities suggest there is potential for courts to compel or induce
parties to mediate through the court’s approach to cost orders. 970
In Australia, some courts can also use cost penalties or other sanctions where there
has been failure to participate in ADR, or failure to participate in good faith. 971 For
example, in family law financial cases parties are obliged to make a ‘genuine effort’
to resolve their dispute by ADR before commencing proceedings in the Family
Court. 972 A failure to do so may attract cost penalties or other sanctions. 973
VCAT also has the power to impose costs orders on parties who do not participate in
mediation. A party who fails to attend mediation at VCAT without a good reason
may have a cost order made against him or her. 974 In addition, a VCAT member may
also determine the proceeding adversely against a party who does not attend a
compulsory conference. 975 Under the Retail Leases Act 2003 (Vic), VCAT may
order a party to pay some or all of the other party’s costs if a party refuses to take
part in or withdraws from mediation conducted by the Victorian Small Business
Commissioner (VSBC) and the matter proceeds to VCAT. 976
The VSBC has investigatory powers and a party may be the subject of an
investigation if he or she does not attend mediation. The Small Business
Commissioner, Mr Brennan, explained how his office uses this power to encourage
parties to mediate:
where a business will not come to mediation, we have used – an often loose term –
the ‘shame sanction’, where we say ‘We can investigate this matter. We have got
one side of the story from the applicant; you are not telling us anything. We still
have to prepare a report, because we have got this investigation function. At the
moment the report is going to look like this because we have only got one side of
the story; it does not paint you in a particularly good picture. Here is a draft of the
report. This is what is going to be given to the minister, and this is what he will table
in Parliament’. We have never had a report tabled in Parliament of that kind,
because once we get down that path businesses see that it is in their better interests
to try to resolve the matter or to explain where they are coming from. 977

As noted earlier, the VLRC has recommended that courts should be able to impose
sanctions such as legal costs, expenses or compensation on participants who fail to
satisfy the overriding obligations. 978 Those obligations include an obligation to use
reasonable endeavours to resolve a dispute by agreement, including by use of

970

971
972
973
974
975
976
977

978

178

See Andrew Robertson, 'Compulsion, delegation and disclosure: Changing forces in commercial mediation'
(2006) 25(2) The Arbitrator and Mediator, 91, 98; Halsey v Milton Keynes General NHS Trust [2004]
EWCA Civ 576, paragraph 16; Ireland Law Reform Commission, Alternative dispute resolution
consultation paper (2008), 341-345.
See, for example, Family Law Act 1975 (Cth) note to s 60I(8).
Family Law Rules 2004 (Cth) schedule 1 (Pre-action procedures, Part 1 (Financial cases), paragraph 1(1).
Family Law Rules 2004 (Cth) schedule 1, Part 1, 1(3). See Schedule 1, Part 1, paragraph 1(4) for exceptions.
Victorian Civil and Administrative Tribunal Act 1998 (Vic) s 109(3)(a).
Victorian Civil and Administrative Tribunal Act 1998 (Vic) s 87(b)(i).
Retail Leases Act 2003 (Vic) s 92(2)(b).
Mark Brennan, Transcript of evidence, above n 737, 8. See also Small Business Commissioner Act 2003
(Vic) s 6.
Victorian Law Reform Commission, above n 750, 206, recommendations 16.3(7), 16.3(8).

Chapter 6 – Resolving more disputes through ADR

ADR. 979 The Attorney-General’s justice statement indicates that the Victorian
Government intends to strengthen incentives for early resolution and sanctions for
delay, and will also review the basis on which costs are awarded and assessed. 980
NADRAC is also considering whether there should be changes to cost structures and
civil procedures to provide incentives to use ADR. 981
Some stakeholders in this Inquiry supported sanctions for non-participation in ADR,
including cost consequences for lawyers who discourage their clients from
participating in mandatory ADR and for parties who do not exchange all information
as a pre-condition for mediation. 982
Both the Victorian Bar and the Law Institute of Victoria, on the other hand, opposed
sanctions for non-participation. 983 The Bar’s submission stated:
The Bar opposes any imposition of a “penalty” for a person who does not participate
or participates in an unsatisfactory way at mediation. Who will decide what is
unsatisfactory? The Bar considers that it would be a breach of the confidentiality of
the mediation process if the conduct of one or other of the parties at mediation was
disclosed to the Court. It may cast the role of the mediator as a decision-maker, to
decide who is negotiating in good faith. This is directly contrary to the mediator’s
primary role as a facilitator. 984

Ms Lothian of VCAT commented that sanctions need ‘to be handled carefully.
Parties who have agreed to attend ADR should be encouraged to stick to their
bargain. On the other hand, there needs to be great care to ensure parties are not
coerced to settle.’ 985
The Committee supports the direction taken by the VLRC in proposing that the
overriding obligations include the imposition of sanctions to empower the court to
deal with non-conforming behaviour in ADR. This may help to encourage the
settlement of disputes at the lowest possible level. The Committee notes that
currently there are legislative provisions which empower the courts to impose
sanctions for non-participation or lack of good faith participation in ADR.
As noted earlier, NADRAC is currently considering whether there should be changes
to cost structures and civil procedures to provide incentives to use ADR 986 and the
Committee believes this will offer clarification in this area.

6.4.7

Facilitating appropriate referrals

In a report prepared for NADRAC on court referral to ADR, Professor Kathy Mack
noted that, although most Australian courts have the power to refer cases to an ADR
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process, there is limited guidance about which types of cases are appropriate for
ADR and which ADR process should be used. 987 This is true of the County and
Supreme Courts in Victoria where the court rules permit judges to refer matters to
ADR processes such as mediation and arbitration but give no guidance about when
this power should be exercised. 988 This section discusses two strategies for
increasing court referral of appropriate cases to ADR, namely referral guidelines and
training for judicial officers.

Referral guidelines
Some Australian courts have adopted referral criteria or guidelines to help judicial
officers decide when to refer cases to ADR. The NSW Supreme Court’s ADR
Steering Committee, for example, has suggested that referral of cases to ADR should
proceed on the basis that ‘no case is not suitable for referral’, and has formulated
referral criteria for processes including mediation, non-binding evaluation,
conciliation and arbitration. 989 Some of the factors listed were:
•
•
•

whether the matter is complex or likely to be lengthy
whether the parties have a continuing relationship
whether the possible outcome of the matter may be flexible. 990

In Victoria, the mediation pilot for non-family-violence-related intervention orders,
conducted by the Magistrates’ Court of Victoria, used referral guidelines. The
evaluation of the program identified the development of clear guidelines and
procedures for referral as critical to the success of the program. 991
ADR experts have stressed the need for a sophisticated approach in this area.
According to Professor Sourdin, there is no ‘one size fits all’ set of criteria to refer
cases to ADR processes because no classification system can reflect the ‘individual
and multifaceted nature of the human beings who are in conflict’. 992 In her report,
Professor Mack also noted that generalised ADR referral checklists can be unhelpful
because of the many complex and dynamic qualities involved in matching disputes
with the most appropriate ADR process, but criteria can ‘enable predictability or
consistency [and] … provide grounds on which a party can persuade a court to make
a referral or a basis for a party to oppose a referral’.993 She suggested each court and
tribunal should develop its own referral processes and criteria ‘in light of particular
local features such as program goals, jurisdiction, case mix, potential ADR users,

987
988

989

990
991

992
993

180
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local legal profession and culture, internal resources and external service
providers’. 994
Some of the referral criteria identified by Professor Mack were:
•

•
•
•
•

the parties’ capacity to participate safely or effectively of their own accord
(this may be affected by factors such as the fear of violence by a party,
cognitive disability, power imbalances, or any applicable court orders
which make ADR difficult)
the relative costs of ADR and litigation
cultural factors
the need for a flexible outcome that would not be possible in adjudication
whether the public interest requires a formal, public, binding
determination, or an authoritative interpretation and application of statute
or case law. 995

The Committee’s discussion paper asked stakeholders to identify what type of
disputes they thought were most suitable for referral to ADR. Stakeholders identified
a range of types of cases including native title cases, 996 almost all cases on the
County Court’s damages and business list, de facto domestic property disputes, 997
money and debt matters, 998 property disputes, 999 consumer complaints 1000 and motor
vehicle accidents. 1001 The Law Institute of Victoria commented that court referral to
ADR is more suited to complex cases because simple cases will benefit from having
a quick determinative hearing. 1002
It is the Committee’s view that the success of any court-referred ADR program is
dependent to a significant extent on the development of appropriate referral
guidelines. The Committee agrees that it may not be feasible to develop across-theboard fixed criteria to match disputes/disputants with an ADR process because of the
variables involved, nevertheless, it believes that each court and tribunal should
consider developing specific guidelines to facilitate the appropriate referral of cases
to ADR in their respective jurisdictions. The guidelines could require judicial
officers to consider each case for suitability for ADR.
In chapter 4, the Committee noted that ADR may be unsuitable for certain categories
of cases. Therefore, it is essential to have appropriate referral criteria to ensure that
inappropriate cases are not referred to ADR, and that a case, when referred, is
referred to the most appropriate ADR process. In addition, as discussed earlier in this
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chapter, the guidelines could allow for the referral of a matter to ADR at any time in
the proceedings.
Recommendation 43: Judicial guidelines on referral to ADR

The courts and VCAT should consider developing and implementing guidelines
for their respective jurisdictions to ensure appropriate referral of cases to ADR.
The guidelines could require judicial officers to consider each case’s suitability
for referral to ADR and consider the appropriate ADR process to refer the case
to. In addition, the guidelines could include criteria to help judicial and court
officers determine at which point referral to ADR is appropriate.

Training
The Australian Law Reform Commission has acknowledged that the ‘success of
ADR referral schemes may depend largely on the skills of the referring party’. 1003
There is no research on whether any category of referrers (such as judicial officers,
court staff or ADR providers) has any greater success rate in referrals to ADR than
other categories. 1004
According to Professors Hilary Astor and Christine Chinkin, those referring cases to
ADR should have:
•
•
•
•
•

extensive experience of the jurisdiction and of the case characteristics
comprehensive understanding of all forms of dispute resolution available
through the court
ADR training which provides more than a brief introduction to the subject
a clear understanding of the strengths and weaknesses of all ADR
processes
good judgement and commitment to use ADR in appropriate cases. 1005

In the civil justice review, the VLRC recommended more training for judicial and
court officers about ADR, especially:
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•
•

the need for different types of ADR in a modern court
the different ADR processes that are available and how they operate

•
•

the circumstances in which different ADR options might be appropriate
the stage of the proceeding at which a dispute should be referred to
ADR. 1006

Australian Law Reform Commission, above n 826, paragraph 5.47. See also Astor and Chinkin, above n
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The Committee did not receive any evidence about training currently provided to
judicial officers on ADR. It notes that the 2009 prospectus for the Judicial College of
Victoria, the main provider of judicial education and professional development in
Victoria, does contain a one day seminar offering judicial perspectives on the
VLRC’s recommendations, including ADR. 1007 In 2008, the College also held a
workshop on judicial dispute resolution which considered non-adversarial
approaches to dispute resolution, including ADR. 1008
Several stakeholders in this Inquiry suggested that judicial officers’ understanding of
ADR processes could be improved. 1009 It was suggested that this should come
through education of judicial officers about the ‘philosophy and culture of ADR’ and
non-adversarial law generally. 1010 Ms Lothian of VCAT suggested that Professor
Mack’s publication on court referral to ADR, which was prepared for NADRAC,
should be made available to judicial officers and added, ‘Perhaps she needs to be
invited to lecture to judges and tribunal members more frequently’. 1011
The Committee agrees that the success of ADR may well depend on the skills of the
referrer. The Committee recognises that judicial officers who make referrals to ADR
need adequate training. Referrers need to be aware of the types of cases which are
appropriate for ADR, as well as which ADR process is most appropriate for a
particular case, and should be able to explain the ADR process to the parties so they
know what to expect. It notes that the Judicial College of Victoria has already
conducted and planned training sessions in this regard and it encourages the college
to continue to do so.
Recommendation 44: Training program for court referrers to ADR

The Judicial College of Victoria should consider developing, in consultation with
relevant professional organisations, ongoing training programs for judicial
officers about ADR and how to make appropriate referrals.
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Chapter 7 – Restorative justice: History and
background
Restorative justice provides a different framework for responding to crime. It is part
of a broader approach to dealing with conflict and wrongdoing in society, which
focuses on healing and repairing harm. This chapter provides an overview of
restorative justice including its history and underlying philosophy and principles. The
relationship between restorative justice and traditional criminal justice, and the
related principles of restorative practices and therapeutic jurisprudence, are also
explored.

7.1

The history and development of restorative
justice

The principles of restorative justice can be traced back to early civilisations which
responded to wrongdoing by focusing on forgiveness, reparation and healing, rather
than on punishment. Australian academic John Braithwaite has argued that,
historically, restorative justice has been a common approach to addressing conflict in
most societies. 1012 Restorative justice approaches have been observed in cultures as
diverse as the Maori of New Zealand, the Celtic of Ireland and the Navajo of North
America. 1013
However, the notion that modern restorative justice revives Indigenous or folk
approaches to conflict resolution has not been universally accepted. For example,
Declan Roache of the London School of Economics has argued that the primitive
origins of restorative justice have been exaggerated to promote and give credibility to
the contemporary use of restorative justice. 1014
The concept of restorative justice was ‘re-discovered’ in the 1970s and 1980s when
restorative justice principles began to be applied to resolve conflicts and respond to
criminal behaviour as part of victim-offender mediation programs in North America
and group conferencing in New Zealand. 1015 The emergence of restorative justice as
a modern, alternative form of conflict resolution was driven by a number of factors,
including the rise of the victims’ rights movement,1016 concern about the social and
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economic costs of increasing incarceration rates 1017 and growing awareness of the
failure of the traditional justice system to address the underlying causes of offending
and re-offending. 1018
The development of restorative justice processes in Australia has been heavily
influenced by the pioneering experiences of New Zealand. The historical
development of restorative justice in both New Zealand and Australia is described
briefly below.

7.1.1

The development of restorative justice in New
Zealand

In the late 1980s there was increasing dissatisfaction in New Zealand about the
treatment of young offenders and the disempowerment of families in decisions about
responses to offending, particularly in relation to Maori offenders.1019 In 1989 the
Children, Young Persons and Their Families Act 1989 (NZ) made major changes to
the way juvenile justice and family welfare were addressed. The Act brought about a
fundamental ideological shift from a welfare-based model, where the state had the
decision-making power, to a system where the affected parties and the broader
community shared responsibility for addressing offending and its consequences. 1020
The Act created a specialist Youth Court and introduced family group conferences
(FGCs), which aim to involve the young offender, the victim and the offender’s
family in the decisions about how to respond to an offence. The legislation does not
specifically mention restorative justice and New Zealand District Court Judge Fred
McElrea has observed that ‘it is essentially the practice of youth justice, as
experienced by practitioners that is restorative, rather than the legislation underlying
that practice’. 1021
In particular, Judge McElrea has observed that the role of victims has been pivotal in
framing family group conferences as a restorative model:
FGCs were not designed as a victim-centred process but once participants saw the
powerful difference made by the presence of victims, and the way in which
important needs of both victims and offenders could be met by this process, the
connection with restorative justice became obvious. 1022
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In the 1990s restorative justice programs became available for some adult offenders
in New Zealand. 1023 The Ministry of Justice currently funds 30 community groups to
provide restorative justice programs. 1024 In 2002, restorative justice was formally
recognised in New Zealand legislation with sentencing, parole and victims’ rights
legislation now encouraging the use of restorative justice where appropriate and
allowing the courts and the Parole Board to take the outcomes of restorative justice
processes into account in their sentencing and parole decisions. 1025

7.1.2

The development of restorative justice in Australia

The New South Wales Police Service commenced the first Australian restorative
justice program in Wagga Wagga in 1991. Under the pilot program, police
facilitators held group conferences with juvenile offenders who had committed minor
offences and had accepted responsibility for the offence. 1026 Successful conferences
resulted in the offender being cautioned rather than charged with an offence. The
police-run model was subsequently replaced by a program administered by the New
South Wales Department of Juvenile Justice.
Early restorative justice initiatives in Australia, including the Wagga Wagga
program, drew heavily on New Zealand’s family group conferencing model. 1027 In
addition, the development of restorative justice in Australia was informed by the
work of Australian academic John Braithwaite. According to Braithwaite’s
reintegrative shaming theory, traditional responses to crime serve only to stigmatise,
shame and further alienate offenders, whereas shame can be used constructively to
reintegrate offenders into the community. 1028 This theory formed the basis of the
Reintegrative Shaming Experiments (RISE) – a conferencing program operated by
the Australian Federal Police based on the ‘Wagga’ model – which commenced in
the Australian Capital Territory in 1994. 1029 RISE is significant because it was the
first comprehensively evaluated restorative justice program in Australia. The results
of the RISE evaluations are considered in chapter 9, which examines the outcomes of
restorative justice.
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Since the 1990s all Australian states and territories have developed conferencing
programs for young offenders, principally with the aim of diverting offenders from
entering or being drawn further into the criminal justice system. 1030 The conferences
typically involve the offender, victim and communities of concern, including family
members. The scope of restorative justice programs in Australia is being increasingly
broadened to include young adult and adult offenders, as well as interventions at a
variety of stages throughout the criminal justice process, for example, at the postsentence stage, while an offender is serving a sentence in a correctional institution.
A pilot youth justice group conferencing program commenced in Victoria in 1995.
Following a further pilot, the Youth Justice Group Conferencing Program was rolled
out statewide in October 2006. Victoria’s first adult group conferencing program was
launched at the Neighbourhood Justice Centre in Collingwood in March 2008 as a
two year pilot. Both of these current programs are discussed in more detail in chapter
8.

7.2

What is restorative justice?

7.2.1

Defining restorative justice

The term ‘restorative justice’ gained currency in the 1990s as a way of describing a
range of programs – such as victim-offender mediation and conferencing – that had
been operating for some time. 1031
There is no universally accepted definition of restorative justice, 1032 nor is there
consensus about which processes fall within its scope. 1033 The most widely accepted
definition of restorative justice internationally is that of Tony Marshall of the United
Kingdom Home Office: ‘Restorative justice is a process whereby parties with a stake
in a specific offence collectively resolve how to deal with the aftermath of the
offence and its implications for the future’. 1034 This is the definition that the
Committee uses in this report.
The United Nations’ Basic principles on the use of restorative justice programs in
criminal matters take a different approach. Rather than trying to provide a definition
of restorative justice, the principles focus on restorative justice processes and
outcomes:
“Restorative process” means any process in which the victim and the offender, and,
where appropriate, any other individuals or community members affected by a
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crime, participate together actively in the resolution of matters arising from the
crime, generally with the help of a facilitator …
“Restorative outcome” means an agreement reached as a result of a restorative
process. Restorative outcomes include responses and programmes such as
reparation, restitution and community service, aimed at meeting the individual and
collective needs and responsibilities of the parties and achieving the reintegration of
the victim and the offender. 1035

The submission of the Victorian Association for Restorative Justice (VARJ)
suggested that restorative justice should be defined as ‘a process that seeks to heal
the impact of offending and make things right for victims, offenders and their
respective communities’. 1036 Healing is not specifically mentioned in the Marshall
definition the Committee has adopted in this report. However, the Committee
acknowledges that healing is an important concept underpinning restorative justice
and incorporates the notion of healing in this report through a focus on restorative
justice principles.
Dr David Moore, who gave evidence on behalf of VARJ, told the Committee that
uncertainty about the definition of restorative justice has arisen in Australia because:
we took terminology from North America — from Canada and the States; the
language of restorative justice — and aligned it up with a conferencing process that
was developed essentially in Australasia. It is only running these various programs
in parallel and observing them over quite a few years that we will become
increasingly clear on the need for much greater definitional clarity. 1037

Both VARJ and the Victorian Bar emphasised the importance of settling a definition
so that restorative justice programs currently operating in Victoria can be clearly
identified. 1038 The Committee identifies the programs that it considers to be
restorative for the purposes of this report in chapter 8.

7.2.2

Restorative justice principles

Traditionally crime has been conceptualised as a violation of the rules of law and an
act against the state. The criminal justice system has responded to crime with
mechanisms such as deterrence, denunciation and punishment of offenders. 1039
Restorative justice offers a new ‘lens’ through which to view both the harm caused
by offending and responses to it. 1040 American academic Howard Zehr describes this
‘lens’ as built on three foundations:
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•
•
•

Crime is a violation of people and of interpersonal relationships.
Violations create obligations.
The central obligation is to put right the wrongs. 1041

Thus, the fundamental principles that underpin a restorative justice approach include
offenders taking responsibility for their actions; offenders participating in
constructive reparations for harm caused; a focus on healing and reparation rather
than punishment; and victim and community participation. 1042 These principles are
reflected in many policy documents that relate to restorative justice, most notably in
the United Nations’ Handbook on restorative justice programmes. 1043
These principles, in particular healing and reparation, featured in stakeholder
evidence to the Inquiry. Mr Peter Condliffe of VARJ stated: ‘restorative justice is
concerned with reparation and bringing together families of victims and so on in
some sort of dialogue’. 1044 Reverend Jonathan Chambers of Anglicare told the
Committee, ‘the value of restorative justice we see is about healing and
restoration’. 1045
The fundamental principles of restorative justice have underpinned the Committee’s
consideration of restorative justice and are reflected throughout this report.

7.2.3

Restorative justice and criminal justice

Restorative justice offers a different framework for responding to offending than is
provided by the traditional criminal justice system. Restorative justice shifts the
focus away from a rights-based approach to one where the participants engage
actively and honestly and seek to repair the harm caused by offending. 1046 While the
traditional criminal justice system has a focus primarily on the offender, a restorative
justice approach broadens this out to involve victims and the wider community. 1047
Figure 15 below illustrates Australian academic Kathleen Daly’s conceptualisation of
the key differences between traditional justice and restorative justice.
However, despite their different emphases, most restorative justice experts do not
view restorative justice and traditional criminal justice as being in opposition. In a
review of restorative justice research in the United Kingdom, academics Lawrence
Sherman and Heather Strang concluded that restorative justice offers ‘both a
promising alternative to those [traditional] conventions and a compatible extension
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of them’. 1048 Others, for example New Zealand District Court Judge Fred McElrea,
have observed that the two systems can complement each other, with restorative
justice being strong in areas where the traditional criminal justice system is weak. 1049
Figure 15: Traditional and restorative justice 1050

Traditional justice (retributive and
rehabilitative)

Restorative justice

Victims are peripheral to the process

Victims are central to the process

The focus is on punishing or on treating
an offender

The focus is on repairing the harm
between an offender and their victim,
and perhaps also an offender and the
wider community

The community is represented by the
state

Community members or organisations
take a more active role

The process is characterised by
adversarial relationships among the
parties

The process is characterised by dialogue
and negotiation among the parties

Australian restorative justice experts and VARJ members, Peter Condliffe and Kathy
Douglas, have observed that restorative justice processes are being incorporated
within the traditional criminal justice system in three overlapping ways:
(a) a gradual replacement of traditional correctional practices with restorative
justice programs;
(b) attempts to allow restorative and traditional programs to co-exist independently
of one another; and
(c) the integration of principles and practices into the repertoire of the States’ court
correctional interventions. 1051

7.2.4

Restorative justice processes

Restorative justice interventions may be used at any stage of the criminal justice
process. 1052 Figure 16 summarises the stages at which offenders may be referred to
restorative justice programs. In general, more serious offences are referred to
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Lawrence W Sherman and Heather Strang, Restorative justice: The evidence (2007) The Smith Institute, 44.
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(Paper presented at the 4th International Winchester Restorative Justice Conference, Winchester, United
Kingdom, 10 October 2007), 2. See also McCrimmon and Lewis, above n 1015, 7; Peter Condliffe, 'Putting
the pieces together: The opportunity for restorative justice in Victoria' (2005) 79 Law Institute Journal, 54,
58.
Kathleen Daly, 'Revisiting the relationship between retributive and restorative justice' in Heather Strang and
John Braithwaite (eds.), Restorative justice: Philosophy to practice (2000) Ashgate Publishing Company,
36. See also McElrea, above n 1049, 2.
Peter Condliffe and Kathy Douglas, 'Reflections on conferencing practice: The need for accreditation and
the dangerous debate?' (2007) 18(3) Australasian Dispute Resolution Journal, 140, 145-146.
United Nations Office on Drugs and Crime, above n 1043, 13.

193

Inquiry into alternative dispute resolution and restorative justice

restorative justice later in the criminal justice process. 1053 There is considerable
diversity in the entry points to restorative justice programs throughout Australia. 1054
Figure 16: Stages of referral to restorative justice 1055

pre-charge
(police)

post-charge
(prosecuting
body)

pre-sentence
(court)

sentence
(court)

post-sentence
(corrections)

There are also a number of different types of programs and processes that may be
considered to be restorative. 1056 The Victorian Bar and VARJ identified the Marshall
typology, which is derived from the work of Tony Marshall of the United Kingdom
Home Office, as a useful way of conceptualising restorative justice programs in
terms of the parties involved. The Marshall typology is set out in figure 17, below.
Stakeholders in the Inquiry suggested that a wide variety of processes fall within
restorative justice, including:
•
•

•
•

Conferencing: where those most affected by the crime, including the
victim, offender, family and friends, meet to discuss the harm caused by
the offence and how it might be repaired.
Victim-offender mediation: a meeting of the victim and offender which is
professionally facilitated. While the focus of the session is not primarily on
achieving a settlement, many mediations do result in a restitution
agreement.
Circle sentencing: a meeting of victims, offenders, friends and family and
community elders to discuss the crime and identify the actions required to
heal all affected parties and prevent re-offending.
Practices such as reparation boards (where trained members of the
community meet with offenders and develop an outcome agreement),
reconciliation commissions, and meetings between offenders in
correctional institutions and victims. 1057

For the purposes of this report, the Committee accepts that these processes fall within
the definition of restorative justice. Conferencing is the most common type of
restorative justice process currently utilised both in Victoria and nationwide. 1058

1053
1054

1055
1056
1057

1058

194

Latimer and Kleinknecht, above n 1015, 7.
See, for example, VARJ, Submission no. 28, 15-16; The Victorian Bar, Submission no. 13, 58-59. See
chapter 12 for further discussion about the points of referral to restorative justice programs.
Based on VARJ, Submission no. 28, 15.
Zehr, above n 1034, 10, 47-57.
VARJ, Submission no. 28, 7; Anglicare Victoria, Submission no. 26, 7; The Victorian Bar, Submission no.
13, 21-22. See also Gordon Bazemore and Mark Umbreit, 'A comparison of four restorative conferencing
models' (2001) Juvenile Justice Bulletin, 1, 2-7; United Nations Economic and Social Council, above n
1035, principle 2.
Kathleen Daly, 'Conferencing in Australia and New Zealand: Variations, research findings, and prospects' in
Allison Morris and Gabrielle Maxwell (eds.), Restorative justice for juveniles: Conferencing, mediation and
circles (2001) Hart, 59.

Chapter 7 – Restorative justice: History and background

Figure 17: Marshall typology of restorative justice programs

1059

Parties

Programs

Victim – Offender

Victim-offender mediation and/or reparation.

Victim – Community

Community group support for victims.

Offender –
Community

Community programs that support offenders.
For example: jobs, retraining, literacy, education,
relationship counselling, drug/alcohol counselling,
accommodation, support for isolated offenders, activities
to release energy and integrate people, and family
support.

Victim – Offender –
Community

Community involvement in victim-offender mediation.

Justice Agency –
Victim

The justice agency takes a pro-active role with respect to
victims.

Justice Agency –
Offender

The justice agency actively tries to reintegrate the
offender.

Justice Agency –
Community

The justice agency is integrated into the community.
Examples may include probation services and
opportunities for volunteering in relation to the criminal
justice agencies. For example, in Vermont USA, nonviolent offenders are sentenced by the court to a hearing
before a community reparative board composed of local
citizens.

Some stakeholders considered restorative justice to include a wide range of
initiatives. The Law Institute of Victoria submitted that the diversion program in the
Magistrates’ Court, which gives mainly first-time offenders an opportunity to avoid a
criminal record by undertaking conditions that benefit the offender, victim and
community, is restorative. 1060 Others commented that the Koori and Drug Courts in
Victoria have restorative elements. 1061 Two stakeholders also suggested that victim
awareness programs, which aim to give offenders a greater understanding of the
impact of their offending on victims, are restorative.1062
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The Victorian Bar, Submission no. 13, 21; VARJ, Submission no. 28, 6. See also Marshall, above n 1013,
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Transcript of evidence, Melbourne, 4 March 2008, 8-9; Peter Condliffe, Transcript of evidence, above n
1044, 8; VARJ, Submission no. 28, 21. See also Michael S King, 'Towards a more comprehensive resolution
of conflict: The role of restorative justice' (Paper presented at the Restorative Justice: Bringing Justice and
Community Together Conference, Melbourne, 14 May 2008).
Arthur Bolkas, Director, Communities of Restoration, Prison Fellowship Australia (Victoria), Transcript of
evidence, Melbourne, 5 June 2008, 3; Letter from Bob Cameron, Minister for Corrections, to Chair,
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The Committee notes that these programs have restorative components but does not
consider them to be restorative processes in their current forms as they do not
typically engage the victim or actively address the issue of restoration. The
Committee discusses the therapeutic approaches of the Koori and Drug Courts
further in section 7.4, and the Magistrates’ Court diversion program and victim
awareness programs are considered in chapter 8.

7.3

Restorative practices

VARJ urged the Committee to take a broad approach to restorative justice, giving
consideration to the increasing use of restorative practices in other parts of
society. 1063 For example, restorative approaches which are based on the same
underlying principles as restorative justice, may be used to deal with conflict and
wrongdoing in schools and workplaces. In some cases these approaches are used
instead of bringing a matter into the criminal justice system. 1064
Australian academic John Braithwaite has written that ‘restorative justice is not
simply a way of reforming the criminal justice system, it is a way of transforming the
entire legal system, our family lives, our conduct in the workplace, our practice of
politics’. 1065 VARJ strongly endorsed this approach:
A distinction should be drawn between a system of justice that utilises restorative
processes as a voluntary diversion from mainstream justice, such as is currently
operational in Victoria, and a justice system that has the restoration of citizen
relationships as one of its primary objectives. While VARJ supports the gradual
introduction of restorative principles and approaches into the Victorian criminal
justice framework, VARJ advocates long-term strategic visioning towards a system
of justice that reflects the need to repair the impact of crime on individuals and
society for each and every occasion that such impact occurs. 1066

VARJ pressed the Committee to consider the use of restorative practices in schools,
where they are being used as ‘a platform for cultural change’.1067 In that setting,
misconduct is viewed not as rule breaking and a violation of the institution, but rather
‘as a violation against people and relationships in the school and wider
community’. 1068
VARJ’s submission emphasised that restorative practices can be applied both
proactively and reactively in the education sector:
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schools are looking at restorative practices from the perspectives of both proactive
prevention and active effective intervention. Schools prevent harm occurring or
remaining unresolved between students, staff and the community by skilling
students and educators to develop and manage relationships and emotions.
Restorative interventions are used to resolve conflict and harm done in inclusive and
cooperative ways, primarily by way of (community) conferences. The salient point
is that it is the broad spectrum of restorative approaches from prevention to
intervention that has the greatest impact on the number and impact of incidents such
as bullying and violence within the school community. 1069

Restorative approaches, particularly conferencing, are also increasingly being
utilised in child care and protection settings. According to Australian academic
Heather Strang, the utility of restorative approaches in this arena is ‘that families
ought to have the main responsibility for making decisions about care arrangements
for family members because, given the resources, information and power, families
themselves are in the best position to make the right choices’. 1070
While the Committee’s terms of reference require it to focus on restorative justice,
the Committee acknowledges that the use of restorative justice in the criminal justice
system is influenced by broader restorative practice approaches. Therefore the
Committee draws on the knowledge gained from the use of restorative practices in
other settings throughout this report.

7.4

Restorative
justice
jurisprudence

and

therapeutic

In chapter 1 the Committee discussed non-adversarial justice which forms a platform
for alternative approaches to dispute and conflict resolution in relation to both civil
and criminal matters. The Committee noted that restorative justice falls within the
umbrella of non-adversarial justice. A related and overlapping concept, which also
falls within the ambit of non-adversarial justice, is therapeutic jurisprudence.
Therapeutic jurisprudence is a holistic approach that looks at the impact of the law
(and its agents) on emotional and psychological health. This concept considers the
law as a social force which produces behaviours and consequences that are either
therapeutic or anti-therapeutic. 1071 Therapeutic jurisprudence initiatives focus on
maximising therapeutic outcomes, such as physical and psychological wellbeing, for
all participants in the legal process. In Victoria, a therapeutic approach has informed
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the development and operation of problem-solving courts such as the Drug Court, the
Koori Court and the Family Violence Court. 1072
There is some overlap between restorative justice and therapeutic jurisprudence. The
Monash University Faculty of Law’s submission noted that, like ADR in the civil
jurisdiction, both therapeutic jurisprudence and restorative justice ‘seek to promote
the voice, validation, respect and self-determination of the parties involved’. 1073 Both
approaches also endeavour to encourage healing and prevent further offending. 1074
The close relationship between therapeutic and restorative approaches can be seen in
the operations of the Neighbourhood Justice Centre (NJC). The legislation
establishing the NJC’s Court states that the Court is to apply both therapeutic and
restorative approaches. 1075 The NJC’s magistrate, David Fanning, explained the key
differences in these methods:
The therapeutic approach is really having a judge-led or judicial
officer/magistrate-led approach to problem-solving. The centre of it in a sense, or
the person who is directing the traffic, is the judicial officer, in managing what
interventions are taking place … it might involve housing, it might involve drug and
alcohol, mental health — a whole range of interventions that might occur during the
course of the time that the person is actually before the court. It is of course based
on the presumption that the person has pleaded guilty to the offence and then the
interventions start … The restorative justice approach really is that the magistrate or
the judge is not involved in that process at all, but he or she hands it over to a
convener who works with the offender and the victim and conducts those
conferences, and really it is after all that is over, that restorative justice approach has
concluded, that it then comes back before the judicial officer. 1076

Mr Findlay McRae of Victoria Police offered an alternative way of distinguishing
these two approaches, suggesting that therapeutic jurisprudence has a focus on the
offender, whereas restorative justice also emphasises the role of victim. 1077
Magistrate Fanning told the Committee that therapeutic and restorative approaches
are not mutually exclusive and may be used in conjunction with each other.1078
Monash University Faculty of Law’s submission observed that ‘there is no reason
why a court applying therapeutic jurisprudence should not also use restorative
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justice. Thus, some problem solving courts applying therapeutic jurisprudence will
order an offender to take part in victim-offender mediation’. 1079
Several stakeholders suggested that problem-solving courts are restorative, or contain
elements that are restorative in nature. 1080 For example, New South Wales academic
Dr Loretta Kelly, a participant in the Committee’s Indigenous Australian
Communities Forum, described the Koori Court process as involving the presence of
‘communities of concern’ which act to facilitate a transformation in the offender. 1081
While recognising that Victorian problem-solving courts do incorporate some
restorative elements, as noted earlier in this chapter, the Committee does not consider
these courts to be restorative justice programs for the purpose of this Inquiry.
However, the Committee does recognise the synergies between therapeutic and
restorative approaches and considers the potential to utilise restorative justice
approaches in the problem-solving courts in chapter 12.

7.5

Potential issues with restorative justice

This chapter has reviewed the history and philosophy of restorative justice, noting its
potential to respond to crime more holistically than traditional criminal justice
approaches. However, while restorative justice has the potential to provide more
appropriate responses to offending in some cases, the Committee’s research also
identified a number of potential issues with restorative justice.

7.5.1

Human rights issues

The Committee’s Inquiry has taken place in an environment of increased awareness
of human rights issues, driven primarily by Victoria’s Charter of Human Rights and
Responsibilities Act 2006 (Vic) (‘the charter’). The charter contains a number of
relevant protections, including the right to have a criminal charge or civil proceeding
decided by a court and due process protections for parties involved in criminal
proceedings. 1082
It is vital that the use of restorative justice, as an alternative pathway for responding
to offending, protects the fundamental rights of all parties. While restorative justice
processes may enhance the rights of participants, including providing opportunities
for increased offender-accountability and victim and community empowerment, the
Committee recognises the potential for poorly designed restorative justice programs
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to infringe on the rights of the accused. Examples of rights that could be at risk are
the right to a fair hearing and the presumption of innocence. 1083
The United Nations’ Basic principles on the use of restorative justice programmes in
criminal matters provide a number of safeguards aimed at protecting the rights of
participants in restorative justice programs. These include procedural safeguards
guaranteeing fairness to all parties, ensuring confidentiality and mechanisms to
protect offenders from double-jeopardy. 1084
The Committee acknowledges and addresses a range of potential human rights issues
raised by restorative justice throughout this report.

7.5.2

The limitations of restorative justice

The Committee recognises that it is important not to expect too much from
restorative justice: it alone cannot solve all of the issues associated with the criminal
justice system and it must be implemented cautiously. As Australian academic, John
Braithwaite has observed, ‘all justice interventions, including restorative justice,
frequently fail with terrible consequences’.1085
Some stakeholders also acknowledged the limitations of restorative justice. Jesuit
Social Services’ submission stated, in relation to the use of restorative justice in the
youth justice area, ‘[w]hilst it is not a panacea for all the issues facing these young
people, restorative justice does have a greater capacity to improve the existing
response of the Victorian youth justice system’. 1086
The Monash University Faculty of Law’s submission suggested that there are
situations in which restorative justice interventions might not be appropriate, such as
where the offender is not ‘psychologically strong enough to deal with the possible
shame and other emotions arising from restorative justice approaches’. 1087
The Committee concurs with the Monash University Faculty of Law’s submission
that restorative justice approaches are just one of a range of tools that need to be
available to resolve conflict. The approach taken in this report reflects the view that
restorative justice should supplement innovative alternatives both inside and outside
the justice system. As the Monash University Faculty of Law stated, ‘It then becomes
a question of identifying which approach is best suited to addressing the particular
problem’. 1088 The Committee believes that the evidence presented in this report
demonstrates that, in many cases, restorative justice will be the appropriate tool.
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Current restorative
programs in Victoria

justice

A growing number of restorative justice programs are being implemented around the
globe as governments and communities look for new ways to respond to offending.
This chapter provides an overview of current restorative justice programs in the
Victorian criminal justice system. In addition, the Committee briefly explores the use
of restorative practices in other contexts such as education and child welfare. The
purpose of this chapter is to provide a snapshot of the existing restorative justice
service system. This overview forms the basis for the policy discussions contained in
the remainder of this report.

8.1

The need to map restorative justice programs

The development of restorative justice programs in the Victorian criminal justice
system has been both piecemeal and ad hoc, with individual programs developed in
response to various perceived needs within the community.
The Victorian Association for Restorative Justice’s (VARJ) submission to the
Inquiry suggested that it would be useful to undertake a mapping exercise to identify
all restorative programs currently operating in Victoria. 1089 The Committee notes that
the Standing Committee of Attorneys-General – the ministerial council of
Commonwealth, state and territory Attorneys-General in Australia – is currently
conducting an Australia-wide audit of restorative justice programs. 1090 The results of
the audit were not available at the time this report was written, however, the
Committee believes the audit will provide a useful snapshot of restorative justice
programs around the nation.
This chapter presents the results of the Committee’s own research into restorative
justice programs in Victoria.

8.2

Youth Justice Group Conferencing Program

The Youth Justice Group Conferencing (YJGC) Program operating in the Criminal
Division of the Children’s Court of Victoria, is the longest-running restorative justice
program in Victoria. The program provides a problem-solving approach to offending
that engages the offender and those affected by the offence. 1091

8.2.1

History and development

The Victorian juvenile justice system has long been underpinned by a commitment to
dealing with young people in the least punitive and intrusive manner possible. This
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approach was formalised with the introduction of the Children and Young Persons
Act 1989 (Vic) which focused on promoting young people’s best interests,
rehabilitation, personal development and positive relationships with family and the
community. 1092
The YJGC Program commenced as a pre-sentence diversionary pilot program in the
Criminal Division of the Melbourne Children’s Court in 1995. 1093 The program was
operated by Anglicare and funded by a philanthropic trust. 1094
Between 1998 and 2001 the program was funded by the Department of Justice. In
2001 responsibility for the program was transferred to the Department of Human
Services (DHS) as part of the Juvenile Justice Reform Strategy. In 2002-03 the
program was expanded to include a pilot across all Children’s Courts in metropolitan
Melbourne as well as two rural pilot programs in the Gippsland and Hume
regions. 1095
Three early evaluations of the program were conducted in 1997 and 1999. These
found slightly lower or comparable re-offending rates and reported positive feedback
from offenders, victims, family members and professionals involved in the
conferences. 1096 The 1999 evaluation recommended that conferencing be offered as
an option in all Children’s Courts throughout Victoria.
The program has been operating statewide since October 2006. 1097

8.2.2

Operation under the Children, Youth and Families Act

Program administration and delivery
There was no legislative basis for the YJGC Program prior to the Children, Youth
and Families Act 2005 (Vic). The Act stipulates that rehabilitation is the primary
goal in sentencing young offenders. 1098 Provisions that came into effect on 27 April
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2007 allow the Children’s Court to defer sentencing to enable a young person to
participate in a group conference, if the court is considering imposing a sentence of
probation or a youth supervision order. 1099
The program is administered by DHS which approves agencies under the Act and
funds them to deliver the program in six different regions across Victoria. 1100 The
agencies currently approved to deliver the program are listed in figure 18. The aims
of the program are set out in figure 19.
Figure 18: Providers of the Youth Justice Group Conferencing Program 1101

Region
Metropolitan Melbourne
Barwon South West
Gippsland
Grampians
Hume
Loddon Mallee

Service provider
Jesuit Social Services
Barwon Youth & Brophy Youth and Family Services
Anglicare
Centacare Ballarat
Salvation Army – Brayton Youth and Family Services
Centacare Sandhurst

The Committee has been greatly assisted in this Inquiry by the active participation of
three of these service providers: Anglicare, Jesuit Social Services and the Salvation
Army – Brayton Youth and Family Services. These services made written
submissions, as well as appearing as witnesses at the Committee’s public hearings.
The Committee also received written and oral evidence from DHS.
Figure 19: Aims of the Youth Justice Group Conferencing Program

1102

• to provide an effective community rehabilitation intervention to the Children’s Court
at the pre-sentence stage of the court process
• to address issues contributing to the young person’s offending behaviour
• to divert the young person from more intensive supervisory court outcomes (for
example probation or a youth supervisory order)
• to involve family members, significant others, community members, the police, and
victims in the decision-making process
• to enhance the satisfaction of those other parties with the justice process
• to effectively reintegrate young people into the community following the conference
process
• to reduce the frequency and seriousness of re-offending of young people referred to
the program, as compared to young people on supervisory orders
• to reduce costs to the youth justice system as compared to statutory court orders
including custody.
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Program process
The YJGC Program operates in the Criminal Division of the Children’s Court as a
voluntary, pre-sentence diversionary intervention. It is available for young people
aged between 10 and 18 years at the time of the offence. 1103
The Act does not specify which offences make an offender eligible to participate in
the program, although DHS guidelines exclude homicide, manslaughter, sex offences
and serious crimes of violence. 1104 To be referred to the program the offender must
have been found guilty or have pleaded guilty, the court must be considering
imposing a sentence of probation or a youth supervision order, and the offender must
agree to participate. 1105
Judge Paul Grant, President of the Children’s Court of Victoria, told the Committee
that, in contrast to other jurisdictions where conferences may be limited to minor
offending, only offenders who have committed more serious offences are referred to
conferencing in Victoria:
In the Children’s Court of Victoria our most common orders are good behaviour
bonds and fines. A person has to have committed a relatively serious offence to be
at the probation or youth supervision level. There are a whole lot of people who are
excluded from conferencing. I think that that is not a bad thing. 1106

Judge Grant described how the Children’s Court makes referrals to the YJGC
Program:
I have to first come to the conclusion that this offending warrants a probation order
or a youth supervision order. Then I have an assessment made by a youth justice
worker, because the legislation requires the secretary to have some input into this
process, and the delegate for the secretary of the department is a youth justice
worker attached to our court. If I get the report back that the person is suitable for a
conference, then I adjourn the case – I defer sentence for a period of time, usually
about six to eight weeks. That means that the case sentence is deferred and the
conference is then to take place during the period of the deferral. 1107

DHS has developed guidelines for service providers delivering the YJGC Program.
In addition, DHS has developed a list of factors to take into consideration when
assessing an offender’s suitability to participate, including:
•
•
•

1103
1104
1105

1106

1107
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the young person’s level of motivation to participate
the young person’s informed consent
the young person’s level of remorse, including their degree of victim
empathy

Children, Youth and Families Act 2005 (Vic) s 3.
Department of Human Services, above n 1102, 6
Children, Youth and Families Act 2005 (Vic) ss 414(1), 415(1); Department of Human Services, above n
1102, 6.
Judge Paul Grant, President, Children's Court of Victoria, Transcript of evidence, Melbourne, 10 December
2007, 3.
Ibid.
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•
•

the level of support available to the young person
issues such as intellectual functioning, substance abuse or level of
interpersonal skills which may impact on the young person’s ability to
participate in the conference. 1108

Once the court has deferred sentencing the matter is referred to the relevant service
provider to organise and convene a conference. The DHS guidelines state that
convenors should endeavour to commence a conference within four to six weeks of
the court referral. 1109 The conference convenor is tasked with arranging the time and
place of the conference, preparing the parties and facilitating the conference. The
DHS guidelines direct that, ‘[i]n preparing participants for the conference the
convenor is required to prioritise preparing the young offender and the victim
followed by their family and/or significant others’. 1110
The Act specifies that the purpose of a group conference is:
•
•
•

to increase the child’s understanding of the impact of their offending on
both the victim and the community
to reduce the likelihood that the child will re-offend
to negotiate an outcome plan that the child agrees to. 1111

The conference must be attended by the young person, their legal practitioner, the
informant or other member of the police force, and the convenor. 1112 In addition, a
number of other parties may also attend, including members of the young person’s
family, persons of significance to the young person and the victim of the offence or
the victim’s representative. 1113
Jesuit Social Services, a YJGC Program service provider participating in the Inquiry,
informed the Committee that, on average, conferences have seven to nine attendees,
although it indicated that it has convened conferences of up to 30 people. 1114
The main outcome of a conference is an outcome plan which the Act defines as ‘a
plan designed to assist the child to take responsibility and make reparation for his or
her actions and to reduce the likelihood of the child re-offending’. 1115 Jesuit Social
Services provided the Committee with some examples of the type of outcomes that
have been included in the outcome plans for young people participating in group
conferencing in metropolitan Melbourne. These are summarised in figure 20.

1108

1109
1110
1111
1112
1113
1114
1115

Department of Human Services, above n 1102, 7, 31; Department of Human Services, Victoria, Youth justice
group conferencing program: Suitability assessment guide, supplementary evidence received 22 February
2008.
Department of Human Services, above n 1102, 8-9.
Ibid, 12.
Children, Youth and Families Act 2005 (Vic) s 415(4).
Children, Youth and Families Act 2005 (Vic) s 415(6).
Children, Youth and Families Act 2005 (Vic) s 415(7).
Jesuit Social Services, Submission no. 35, 16.
Children, Youth and Families Act 2005 (Vic) s 415(5).
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Figure 20:

Examples of outcome
conferences 1116

plans

from

youth

justice

group

Examples of voluntary work agreed to by the young person
20 hours
•
•
•

Work over three Saturdays at a camp site for young people
Assist over three Saturdays at a community car racing event
Build a barbeque for a youth club

16 hours
•

Assist the physical education teacher take classes of younger students at his
previous secondary school

12 hours
•
•

Make bird boxes for a primary school after doing criminal damage at the school
Work for a Salvation Army Opportunity Shop

8 hours
•
•

Clean up graffiti
Paint the interior of a Blue Light boxing gym

Examples of ‘Statements of Intent’ by young people about how they intend to
prevent re-offending in the future
Employment
•
•

To look for part time work and finish TAFE course
To keep working and complete motor mechanic apprenticeship

Education
•
•

To complete Year 10 schooling
To continue with hospitality studies at TAFE Monday to Friday

Professional referrals
•
•
•
•

1116
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To participate in a violence prevention program
To attend counselling with his parents
To continue anger management counselling
To participate in a drug withdrawal program

Jesuit Social Services, Submission no. 35, 13-14.
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The conference convenor plays an active role in assisting the participants to negotiate
an outcome plan. The convenor must also ensure that the outcome plan is fair and
reasonable, is not overly onerous and does not require others, for example parents, to
make restitution on the young person’s behalf. 1117
The proceedings of a group conference, including the conference reports are
confidential. 1118
Following the conference the convenor prepares a group conference report for the
court that includes the outcome plan if one has been agreed to by the young
person. 1119 The magistrate then sentences the young person and considers the report
in deciding the sentence. The legislation provides that, if a young person has
participated in a group conference and has agreed to the outcome plan, the court must
impose a sentence that is less severe than it would have imposed had the young
person not participated in the conference. 1120
The group conferencing process is summarised in figure 21 and recounted in Case
study 6. Case study 7 describes a YJGC Program conference observed by a
Committee representative as part of this Inquiry.

Program evaluation
In addition to the 1997 and 1999 studies, a further evaluation of the program was
undertaken in 2006 using data from 2003 and 2004. The evaluation found that the
YJGC Program is successful in its aim of diverting young people from being drawn
further into the criminal justice system and contributes to a reduction in the
frequency and seriousness of re-offending behaviour. It also found that stakeholders
were supportive of the program. 1121 The results of the program evaluations are
described in more detail in chapter 9.
DHS informed the Committee that a further evaluation of the program will be
conducted in 2009. 1122
Detailed information about program participation rates is provided in chapter 10.

1117
1118
1119
1120
1121
1122

For a full list of relevant considerations see Department of Human Services, above n 1102, 19-21.
Children, Youth and Families Act 2005 (Vic) s 415(9).
Children, Youth and Families Act 2005 (Vic) s 415(8).
Children, Youth and Families Act 2005 (Vic) s 362(3). See also s 362(4).
Effective Change Pty Ltd, above n 1092, vi-vii, 30-34.
Paul McDonald, Executive Director, Children, Youth and Families Division, Department of Human
Services, Victoria, Transcript of evidence, Melbourne, 25 February 2008, 4.
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Case study 6: A convenor’s description of the conferencing process 1123

‘With a young person, when he or she is referred to a group conference … it is the
magistrate or the legal rep who normally suggests it. Once the magistrate agrees
initially that it is okay, the young person is assessed as suitable by the youth justice
court advice worker …
[Then] the matter is stood down for about 8 to 10 weeks normally and within that
period the convener works with the young person, and potentially the victim, to
prepare them for the conference. The two happen in parallel, of course …
[At the conference] essentially there are three questions: what happened, how are
people affected and what needs to happen in the future? … It’s tried and true and we
pretty much stick to that format. The way we run them begins with the police giving
a summary of what happened. The reason for that is essentially that it is undisputed
that that is what happened, and it gets that on the table straightaway.
What will happen then is that we will go to the young person and ask what happened
and he will tell his story. They cannot just turn around and say, ‘Well, like I told you,
Russ, at that home meeting the other day, it is okay. I was with friends. I might have
been drinking right through to the offence’, and what happened afterwards. What it
was like to get arrested by police, what it was like when his parents or his caregiver
came to collect him from the police station and how things have been since. We ask,
‘What effect has this had on you; how do you think this has affected others’, so it is
what happened and the effect of that.
After the young person has spoken we will normally go to the victim … they will go
through and talk about their experience in the same way: what happened and then
how they are affected.
Then we will continue to ask the victim’s supporters, ‘How did this affect you, when
did you first find out that [“Sally”] had been robbed and what effect has this had on
her? How did you feel about that and how has it affected you?’. There is a real
transparency and a real feeling of reality in a conference. It is an emotional process.
We will then go to the young person’s supporters … We have been through this
preparation so hopefully things do not come out for the first time, in terms of what
parents might feel about the young person, but they do not tend to hold back. They
tend to say how disappointed they are and how it has affected them … So it goes
from police to young person, to victims, then the young person’s support, and then
the professionals in the room.
Normally the professionals take a professional approach in terms of, if there are any
youth workers involved, they can talk about their disappointment with the young
person and how it has affected them, right through to the legal representative who is
invited to speak — sometimes they do and sometimes they do not …

1123
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Russell Jeffrey, Youth Justice Group Conference Convenor, Jesuit Social Services, Transcript of evidence,
Melbourne, 25 February 2008, 3-6.
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Then what I will do is just open it up for questioning. Very often you can sense that a
victim might be holding on to something; you can sense that somebody might want
to ask something. It might just be like, ‘Why did you do it?’ or ‘What did you do
with my camera after you stole it?’ or ‘Why did you trash my car?’ — very simple
straightforward things.
It is important to get all that hurt out and as a convener you can sense when that
occurs. Then you will look to the young person and they might say something like,
‘Is there something you would like to say?’, or there is a pause and at that stage that
is the appropriate time to apologise. If you can imagine a balloon being full of anger,
once that young person has said sorry it is just like the wind is taken right out of it …
It is after that point that then we can talk about moving on and talk about the future
and what that young person needs to do to make amends to the victim for some of the
harm caused and how to prevent further offending. Then, again, we will go through
the participants and ask them and everybody has an opportunity to have a say on
what they think should happen.
At that point the participants … who do not know the young person that well have an
understanding about their capacity to make amends and maybe what they need to do
to keep out of trouble; so they can have an informed discussion about that at that
particular time. Once that has happened … the young person will meet in private
with their support people. They might or might not include their lawyer, but
invariably it is their parents or caregivers, and they will talk about what they are
going to do to make amends and prevent further offending. They come back to the
meeting after a break and then they will talk about that plan … It is important that
that plan is fair. What I mean by that is that it can be no more onerous on the young
person than what they might have got had they not volunteered to go through the
conferencing process, and that is the reason their legal rep is there …
Once agreement is reached about the plan, that is the end of the meeting. Hopefully
everybody gets up and shakes hands and everybody feels a lot better afterwards than
they did beforehand. We have got plenty of anecdotes about victims actually feeling
that sense of relief … So there is a sense of letting go of that fear and it can be almost
therapeutic …
At that point a court report is written. The young person goes back to court, the
magistrate has read the report, the legal rep and the young person have a copy of that,
and the magistrate sentences the young person. Normally what they do is place a
condition on the order … that the young person comply with their group conference
outcome plan … So for instance if a young person has agreed to do community work
… or restitution, we will ensure that that is followed up … Similarly, if we feel like
the victim might need some support afterwards I will certainly contact them and …
ensure that that person has dealt with the conference and whatever came up from it.’
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Figure 21: Youth Justice Group Conference Program process 1124
Young person aged from 10 up to 18 years appearing before the Children’s Court

The court decides whether or not the young person is within the target group.
Eligibility criteria includes:
• Pleaded guilty or have been found guilty of offences that do not include
homicide, manslaughter, sex offences and serious crimes of violence;
• Committed offences serious enough to warrant a supervisory order (probation
or youth supervision order) to be considered by the Court; and
• Assessed as suitable by a Department of Human Services Youth Justice
worker

The Court may also consider young people on supervisory orders with Youth
Justice via:
• Recommendations made in breach reports and pre-sentence reports

Court referral and adjournment to participate in group
conference. (Children, Youth and Families Act 2005, s.414)

Pre-conference preparation and consultation including victim preparation

Group conference with or without victim present

Outcome plan

Court report

Return to court for sentencing

Outcome plan
completed or follow up required

1124

210

Department of Human Services, above n 1108.

Chapter 8 – Current restorative justice programs in Victoria

Case study 7: ‘This is your opportunity to be your best self’

In July 2008 a representative of the Committee observed a YJGC Program conference.
The conference took place in a location central to participants and lasted for about one
hour. Seven people were present: the convenor, young person 1, young person 2, young
person 1’s solicitor, young person 2’s grandfather, a victim representative (the manager
of the sports centre) and a police representative. The young people had been part of a
small group who had broken into the local sports centre and caused extensive damage.
First, the convenor explained the process and set some ground rules, such as one person
speaking at a time. Then, the convenor asked the young people to talk about the incident
that led to the conference. Both youths looked down at the table. Young person 1 said
that they had ‘trashed everything’ and apologised to the victim unprompted.
The victim told the young people that the staff were ‘very distressed’ by the damage
caused to the centre. The victim also said that other young people who were members of
sports clubs at the centre were ‘devastated’. She spoke about the costs of cleaning the
centre and the wages lost by staff.
The police representative told the young people that ‘damaging property is not a way to
get rid of your frustration.’ He said that their behaviour frustrated him, because young
person 1, who he knew, had ‘a really good personality.’
Young person 2’s grandfather spoke about how he had found it stressful having his
grandson on bail as a result of the incident, as he was concerned about his grandson
meeting the bail conditions, which included a curfew. The convenor said that she had
spoken to young person 1’s father and he was very upset by what had happened. Young
person 1 nodded and looked down.
The convenor asked the young people if there was anything they wanted to say to the
victim. Both young people apologised. One young person said ‘if I could take back time
I wouldn’t have done it,’ then asked the victim ‘what can we do to help?’
The victim described a youth planning group that organised youth events in the area. She
asked if they would be willing to join the planning group and contribute to the
community, especially young people in the area. She told the young people, ‘I’m
challenging you to go on the journey with me … This is your opportunity to be your best
self … You will be coming to the committee as my friends. You will be starting afresh.’
The police representative spoke about the opportunities of the victim’s proposal and told
the young people ‘this is the turning point’. He pointed out alternative activities available
to the young people, such as organised sports activities on Friday nights.
The convenor asked both young people if they were happy for the outcome plan to
include the victim’s idea to join the planning group. Both young people agreed and all
participants supported the plan. Young person 1 told the manager that he wanted to ‘go
on the journey’.
As the conference was coming to an end, young person 1 said ‘one more thing’ then
apologised to young person 2’s grandfather for getting young person 2 ‘into trouble’.
The police representative said, ‘don’t forget there may be setbacks, but don’t let it stop
you. We’re here to help you’.
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8.3

Young Adult Restorative
Conferencing Program

Justice

Group

Victoria’s first adult restorative justice program commenced in early 2008 at the
Neighbourhood Justice Centre (NJC). The Young Adult Restorative Justice Group
Conferencing (YARJGC) Program is a two-year pilot, offering restorative justice
conferences to offenders aged between 18 and 25 years. 1125

8.3.1

History and development

In 2005, Jesuit Social Services released a policy discussion paper proposing the
extension of the group conferencing approach used in the Children’s Court to young
adults up to the age of 25 years. 1126
The proposals outlined in the discussion paper received widespread stakeholder
support and Jesuit Social Services subsequently released its final report in July
2006. 1127 The report recommended the implementation of group conferencing
options for young offenders aged 18-25 years in two stages. At stage 1, the
Magistrates’ Court would make referrals via the Criminal Justice Diversion Program
or deferral of sentence. 1128 At stage 2, young adults on existing correctional orders
would be referred as part of their rehabilitation or case management plan. 1129

8.3.2

Neighbourhood Justice Centre pilot

Program administration and delivery
The NJC opened in Collingwood in March 2007. The NJC’s court hears matters
including Magistrates’ Court matters and Children’s Court Criminal Division
matters. 1130 The legislation establishing the NJC specifically incorporates restorative
justice principles. 1131 The Victorian Attorney-General has stated, ‘Restorative justice
is a key part of the NJC, which as a community justice centre provides a supportive
environment in which to trial restorative approaches’. 1132
The YARJGC Program was launched at the NJC in March 2008, although the first
referrals to the program were not made until September 2008. 1133 The program

1125

1126

1127

1128
1129
1130
1131
1132

1133
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Attorney-General Rob Hulls, 'Hulls launches young adult conferencing program' (Media release, 4 March
2008).
Jesuit Social Services, A policy discussion paper on the development of a young adult restorative justice
conferencing program in Victoria (2005), 2.
Jesuit Social Services, Development of a young adult restorative justice conferencing proposal for Victoria:
Final report (2006), 2, 21-24.
Ibid, 11-12.
Ibid, 14-15.
Courts Legislation (Neighbourhood Justice Centre) Act 2006 (Vic) s 1(a).
Courts Legislation (Neighbourhood Justice Centre) Act 2006 (Vic) s 1(b).
Attorney-General Rob Hulls, 'Hulls opens Law Week restorative justice conference' (Media release, 14 May
2008).
Letter from Neil Twist, above n 1090, attachment, 3.
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provides opportunities for offenders aged between 18 and 25 years to participate in a
group conference.
The program objectives are to:
•
•
•
•
•

Improve victims’ satisfaction with the justice process and assist in their
recovery from crime
Promote greater participation in the justice process by victims, offenders,
their families and support persons
Increase offenders’ awareness of the consequences of their offence for
victims and the community and encourage them to accept responsibility
and to make reparation
Promote the rehabilitation and reintegration of 18-25 year old offenders
into the community
Enhance the community’s confidence in the justice system. 1134

The restorative justice services at the NJC are provided by Anglicare, which is also a
provider of the YJGC Program in the Children’s Court of Victoria.
The program does not have a legislative basis; however, guidelines have been
developed to provide a framework for the program. 1135

Program process
There are three distinct referral pathways into the YARJGC Program, which are
detailed in the next section. However, the conference process is the same, regardless
of the referral pathway.
Where an offender is identified as potentially suitable for a conference under one of
the three referral pathways, the head convenor conducts an individual assessment
against suitability criteria in collaboration with the NJC team. 1136 The suitability
criteria are similar to those for the YJGC Program and include factors such as the
offender’s level of acceptance of responsibility for the offence and the offender’s
willingness and motivation to participate fully in the conference. 1137
The people who may attend a group YARJGC Program group conference are:
•
•
•
•
•

1134

1135

1136
1137

the offender
the victim or a victim representative
the police informant
the offender’s legal representative
the offender’s support person

Neighbourhood Justice Centre, The Young Adult Restorative Justice Group Conferencing program:
Summary of guidelines, 1.
Neighbourhood Justice Centre, Young Adult Restorative Justice Group Conferencing program at the
Neighbourhood Justice Centre: Operating guidelines (Draft 2 December 2008).
Neighbourhood Justice Centre, above n 1134, 3.
Neighbourhood Justice Centre, Young Adult Restorative Justice Group Conferencing: Suitability assessment
criteria.
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Figure 22: Format of Young Adult Restorative Justice Group Conference
1138
Program conferences

Prior to the conference, the Convenor has meetings with each participant, to assess
whether a conference is appropriate and to provide information about the conference
process and its likely outcomes. All details about the conference, such as time and
venue, will be arranged with the involvement and by agreement of all participants.
Each group conference follows a similar format:
1.

The convenor provides introductions and describes each person’s role or
contribution plus the aims of the conference.

2.

The convenor explains the ground rules to be followed during the conference
concerning confidentiality of discussions, respectful language and behaviour,
and reporting from the conference.

3.

The offender talks about the offence and the events leading up to it. The offender
may also share details of his life or background if it helps him or her to explain
the offence.

4.

The police informant, if present, discusses the circumstances of the offence,
charge and court process.

5.

The victim and/or other people affected by the offence discuss the offence and
its impacts on them, including what has happened since the offence. During this
time, they may also question the offender regarding the offence.

6.

Family members, support people and professionals present are encouraged to
provide input into the discussion concerning the offence and the people
involved.

7.

The police informant or the legal representative may explain the impact of the
type of offence on the general community and current range of sentencing
options available.

8.

The participants have the opportunity to discuss how to repair the harm caused
by the offence and help the offender address his/her behaviour and take a more
positive direction in his/her life. These ideas, once agreed to by all parties,
become a written, signed agreement which is presented at the court when the
offender returns.

9.

The conference closes with any final comments by the convenor and the
participants.

1138

Neighbourhood Justice Centre, Restorative justice group conferencing program: What happens at a
restorative justice group conference?
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•
•

the victim’s support person
any other person invited by the convenor to attend after consultation with
the victim and offender, such as an interpreter or community elder.1139

There is an intensive preparation process, including meetings with each potential
participant. 1140
Unlike the YJGC Program, where the offender’s legal representative is required to
attend, the YARJGC Program guidelines state that legal representatives only attend a
group conference upon the offender’s request. However, the guidelines suggest that
the legal representative should be available by telephone if the offender requires
legal advice during the conference. 1141
The program guidelines state that securing victim involvement in a conference is a
priority. 1142 There are a range of options available to involve victims in a conference,
including allowing them to present their story in a written or recorded form, or
through a representative.
The format for a YARJGC Program group conference is described in figure 22.

Referral pathways
While the YJGC Program only has one referral pathway – by a magistrate deferring
sentence – there are three distinct referral pathways to the YARJGC Program. These
are summarised in figure 23 and discussed further below.
Figure 23: Referral pathways to the Young Adult Restorative Justice Group
Conference Program 1143

Pathway Referral stage

Referring entity

Referral mechanism

1.

NJC magistrate

Criminal Justice Diversion
Program

NJC magistrate

Deferral of sentence

Corrections Victoria

Offender case management

Post-charge,
Pre-finding of
guilt

2.

Post-finding of
guilt,
Pre-sentence

3.

Post-sentence

Victims’
support
assistance programs

and

Victims’ support and
assistance programs

Offender or offender’s family

1139
1140
1141
1142
1143

Neighbourhood Justice Centre, above n 1135, 33.
Ibid, 31-39.
Ibid, 38.
Ibid, 35.
Ibid, 7.
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Referrals under pathways 1 and 2 are made by the NJC magistrate. Thus, referrals
are only possible in matters where the NJC Court has jurisdiction, namely where the
offender:
•
•
•

resides in the City of Yarra
is homeless, but is alleged to have committed the offence in the City of
Yarra, or is living in accommodation in that municipality
is an Indigenous person with a close connection to the City of Yarra and is
alleged to have committed the offence in that municipality. 1144

The NJC Court also does not have jurisdiction to deal with sex offences. 1145
Pathway 1: Referrals post-charge, pre-finding of guilt
The NJC magistrate may make referrals to the YARJGC Program as part of the
Criminal Justice Diversion Program (CJDP). The CJDP is summarised in figure 24.
Figure 24: The Criminal Justice Diversion Program 1146

The Criminal Justice Diversion Program (CJDP) commenced as a pilot at the
Broadmeadows Magistrates’ Court in 1997 and was expanded to all Magistrates’ Courts
in Victoria in 2001. It is available in relation to all offences in the Magistrates’ Court
except for those with a minimum or fixed penalty.
The CJDP operates under the Magistrates’ Court Act 1989 (Vic) which provides that
before a formal plea is made, a magistrate may adjourn proceedings for up to 12 months
to allow the offender to participate in the program. The offender is required to
acknowledge responsibility for the offence, and both the prosecution and the defence
must consent to the diversion.
If the offender completes the conditions of their diversion plan, the charges are
dismissed and the outcome is recorded in a manner similar to a caution. Therefore the
offence does not form part of the person’s formal criminal record. If the diversion plan is
not completed, the person is then charged. Common conditions undertaken by offenders
completing diversion plans include apologising to the victim, compensating the victim
and making a donation. The program has a very high success rate, with over 90% of
participants fulfilling the requirements of their diversion plan.

As noted in the previous chapter, two stakeholders told the Committee that they
consider the CJDP, as it currently operates in Magistrates’ Courts throughout
Victoria, to be a form of restorative justice. 1147 In particular, these stakeholders

1144

1145

1146

1147
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Magistrates' Court Act 1989 (Vic) s 4O; Children, Youth and Families Act 2005 (Vic) s 520C. See also
Neighbourhood Justice Centre, above n 1135, 12.
Magistrates' Court Act 1989 (Vic) s 4O; Children, Youth and Families Act 2005 (Vic) s 520C. See also
Neighbourhood Justice Centre, above n 1135, 12.
Magistrates' Court of Victoria, 2007-08 Annual report (2008), 68-70; Magistrates' Court of Victoria, Guide
to court support & diversion services (2007), 8; Julian King, Bevan Fletcher, Silvia Alberi and Jim Hales,
Process evaluation and policy & legislation review: Final report (2004), 42; Sentencing Advisory Council,
The Criminal Justice Diversion Program in Victoria (2008), 2; Magistrates' Court Act 1989 (Vic) s 128A.
Victoria Police, Submission no. 12, 4; Law Institute of Victoria, Submission no. 20S, 3-4.
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emphasised that victims have the opportunity to become involved as part of this
process. 1148 While the CJDP has some restorative aspects, such as requiring the
offender to be accountable for the offence and involving victims, the Committee does
not consider the program in its entirety to be restorative as it does not involve a
restorative forum or conference. However, the Committee recognises that the
YARJGC Program, whereby the NJC magistrate is able to refer offenders to group
conferences as a CJDP condition, is clearly a restorative process.
The YARJGC Program operating guidelines state that referrals to group conferences
under the CJDP will be made for offences where the court is considering a
community-based order. 1149
The guidelines provide that, where a diversion to a conference is made, the
conference should be completed within eight weeks of the diversion hearing and the
outcome plan should be completed within 12 weeks of the conference. 1150 The
convenor will prepare a report which is forwarded to the NJC magistrate.
Where the diversion plan, including the conference and outcome plan, is completed
to the satisfaction of the NJC magistrate, the offender will be discharged without a
finding of guilt. Where the diversion plan is not completed, the matter is returned to
the court for sentencing. If the offender is found guilty, the magistrate must take into
account, when sentencing, the extent to which the offender has completed the
diversion plan.
The Department of Justice advised the Committee that between September 2008,
when referrals were first made to the program, and 31 December 2008, no referrals
were made under this pathway. 1151
Pathway 2: Referrals post-finding or plea of guilt, pre-sentence
The Sentencing Act 1991 (Vic) enables a magistrate to defer sentencing of a matter
heard in the Magistrates’ Court for a period not exceeding six months for offenders
aged between 18 and 25 years. 1152 The NJC magistrate can use this power to defer
sentencing to allow for a restorative justice group conference to occur at the presentence stage. This is similar to the process in the Children’s Court.
The YARJGC Program guidelines state that serious crimes of violence are excluded
from referral to the program at the pre-sentence stage. 1153 However, offenders with
prior convictions are not automatically excluded, with suitability decided on a caseby-case basis in accordance with the suitability assessment criteria.
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Transcript of evidence, Melbourne, 25 February 2008, 8.
Neighbourhood Justice Centre, above n 1135, 12.
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According to the program guidelines, the group conference is held within eight
weeks of the deferral of sentence and the offender needs to implement the agreement
within 12 weeks of the conference. After the conference, the court is provided with a
report detailing the conference process and the outcome agreement. 1154 In sentencing
the offender, the magistrate takes into account the offender’s participation in the
conference and the outcomes of the process.
Information provided by the Department of Justice indicates that all four referrals to
group conferencing under the YARJGC Program up to 31 December 2008 have been
pre-sentence. The matters referred predominantly involved assaults and property
offences. 1155 The Department advised that the sentencing outcome in two of these
cases was a good behaviour bond, with the other two cases still awaiting sentencing
at the time this report was written.
Pathway 3: Referrals post-sentence
The YARJGC Program is the first government-auspiced program in Victoria to offer
a post-sentence component. There are three possible entry points to the post-sentence
program:
•
•
•

during imprisonment in a participating prison
post-release or during parole for a client of Community Correctional
Services at the NJC
during a community-based order for a client of Community Correctional
Services at the NJC. 1156

There are no offences excluded from the program, other than sex offences, which are
not dealt with by Community Correctional Services at the NJC. An offender is not
automatically excluded from the program if they have pleaded not guilty.1157 In
addition, where an offender is in custody, there is no exclusion based on length of
sentence, time served or the prison in which the prisoner is located. 1158
The program guidelines state that possible reasons for post-sentence referrals
include:
•
•
•
•
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To promote victims’ healing
To assist the offender’s case management and rehabilitation objectives
To support families anticipating the offender’s release from custody and
assist the offender’s restoration to the community
To address unresolved conflict and issues between the victim and offender
and negotiate a contact agreement if contact is to continue. 1159

Ibid, 17.
Letter from Neil Twist, above n 1090, attachment, 3.
Letter from Bob Cameron, Minister for Corrections, to Chair, Victorian Parliament Law Reform Committee,
31 July 2008, 2; Neighbourhood Justice Centre, above n 1135, 19-25.
Neighbourhood Justice Centre, above n 1135, 19.
Ibid, 22.
Neighbourhood Justice Centre, above n 1134, 3. See also Neighbourhood Justice Centre, above n 1135, 19.
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The prisons participating in the YARJGC Program are yet to be finalised. According
to the program guidelines, ‘Participating prisons are likely to be those with a strong
programmatic fit and within geographical reach of the NJC’. 1160 Where an offender
is in custody, an application to participate in the program can only be initiated by a
victim, whereas for the other mechanisms referrals can also come from other sources
such as prison staff and the offender. 1161 While all other conferences conducted as
part of the NJC pilot take place at the NJC, where an offender is in custody the
location of the conference is subject to consultations with Corrections Victoria. 1162
In addition to the program’s operating guidelines, Corrections Victoria has developed
principles and processes for post-sentence referrals under the pilot.1163
No referrals had been made under this pathway to 31 December 2008. 1164

Program operation and evaluation
While the Department of Justice did not provide the Committee with detailed
information about the YARJGC Program’s operation, the Committee is aware that
there is a total target of 15-20 conferences for the pilot’s first year and a target of 2025 conferences for the second year. 1165 Jesuit Social Services’ submission to the
Committee stated that its original young adult pilot program proposal had called for a
pilot to be conducted at more than one court. Jesuit Social Services indicated that it
has concerns about the ability of one court to make sufficient referrals to the
program. 1166
The YARJGC Program is being evaluated over a three-year period. 1167 Factors to be
evaluated include the process, the outcomes and the cost-effectiveness. Victims will
also have the opportunity to provide input into the evaluation. 1168

8.4

Post-sentence programs

Apart from the post-sentence referrals to conferencing possible under the pilot
YARJGC Program, the Committee received evidence of several other programs
operating in the post-sentence context that may be characterised as restorative.

8.4.1

Prison Fellowship programs

Prison Fellowship Victoria (Prison Fellowship) runs Communities of Restoration, a
suite of pre- and post-prison release programs. Prison Fellowship Victoria is part of
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Ibid, 23.
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Prison Fellowship International, a worldwide multi-denominational Christian
organisation.
The major Prison Fellowship program offered in Victoria is Lives in Transition, a
life-skills and mentor-based program. The program is approved by the Commissioner
of Correctional Services and commenced at Barwon Prison in 2004. It was
transferred to Port Phillip Prison in May 2007, where it currently operates. 1169 The
Prison Fellowship’s submission to the Committee stated that the ‘program is based
on restorative principles in that it mobilises volunteers to assist program graduates’
reintegration into the community’. 1170 Lives in Transition runs over 14 to 16 weeks
and the program content includes parenting and life skills, prisoner mentoring and
victim awareness.
Mr Arthur Bolkas, of the Prison Fellowship, described the victim awareness
component of the Lives in Transition Program as the only program of its kind in the
Victorian prison system:
Victim Awareness teaches offenders about the cycle of victimisation — that is, that
victims of personal and social abuse often go on to victimise other people — and it
is in their interests to try to break this cycle. Using systematic teaching, victims’
recorded testimony and group discussion, offenders are sensitised to the fact that
their victims are real people, and that for every victim of crime there is a ripple
effect of associated victims, including the perpetrators themselves and their own
families. The object of Victim Awareness is to raise offenders’ awareness of both
their behaviour and their victims’, to become empathetic people who are more
responsible for their actions and who are less likely to go on and harm others. 1171

Victim awareness programs generally do not fit within the definition of restorative
justice used by the Committee in this Inquiry. However, the Committee discusses
Prison Fellowship programs further in chapter 12 where it considers the scope to
expand restorative justice programs in the post-sentence environment.

8.4.2

Other post-sentence programs

Corrections Victoria provided the Committee with information about a range of
programs that are available in Victoria, such as the Victim Awareness and Empathy
session delivered as part of the Moderate Intensity Violence Intervention Program
and the Victim Empathy Module within the Sex Offender Programs. 1172 While many
of these include a victim-awareness component, the Committee does not consider
them to be restorative justice programs for the purpose of this Inquiry.
In addition, it appears that restorative justice conferences may be available on an adhoc basis in Victoria. For example, Jesuit Social Services’ submission to the Inquiry
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stated that it had conducted a restorative justice meeting with a young person serving
a custodial sentence, although it did not provide details of the meeting. 1173 Mr Noel
McNamara of the Crime Victims Support Association told the Committee that his
organisation also facilitates meetings between victims and non-violent offenders at
the post-sentence stage in association with the Brosnan Centre. 1174

8.5

Restorative practices in other settings

As was noted in the previous chapter, several stakeholders encouraged the
Committee to consider lessons from the use of restorative practices in other settings,
particularly in the education system. VARJ’s submission declared that Victorian
schools are ‘at the forefront of the implementation of restorative processes’. 1175 In
addition, the Committee received evidence about the use of restorative practices in
the child welfare setting. While a detailed consideration of these areas is outside the
scope of this Inquiry, the Committee outlines both briefly below and draws on the
lessons from the use of restorative practices in these settings throughout this report.

8.5.1

Restorative practices in the Victorian education system

The first use of restorative practices in Australian schools was in Queensland in
1994. 1176 These practices were then trialled on an ad hoc basis in schools throughout
Queensland, New South Wales and Victoria. 1177
In 2002, a nine month Restorative Practices/Community Conferencing Pilot was
undertaken involving 23 government, Catholic and alternative schools in Victoria.
The pilot was designed ‘to support and evaluate the application of restorative
practices as a strategy in the management of incidents and in order to reduce the
number of young people at risk of being alienated from mainstream education’. 1178
The evaluation of the pilot found that parties involved in conferences, including
facilitators, parents and students were satisfied with the outcomes of conferences and
appreciated the benefits of restorative practices compared with the other means
available to them. 1179 The majority of participating schools reported that the use of
restorative practices had a positive impact on the school environment and ‘had been
effective in holding offenders accountable’. 1180
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Figure 25: The Upper Hume Interagency Team’s Student Engagement
Project 1181

The Student Engagement Project is a restorative program that has been running in
five participating schools in the Wodonga area since 2004. The project aims to
address issues of student disengagement and school non-attendance through a
collaborative approach. The project is managed by the Upper Hume Interagency
Team (UHIT) which has a membership drawn from a broad range of sectors
including education, welfare, health and police.
A restorative practices framework, which includes the use of restorative conferencing
to address issues of discipline and behaviour management, has been introduced in
participating schools. In addition, family and community group conferencing is being
utilised to engage families and communities to support young people at risk of
disengaging. Referrals to family and community group conferencing have been made
for matters such as drug offences, sexual abuse issues, assaults, thefts, criminal
damage to school property and threats of violence to other students.
Conferences are run by trained facilitators and bring together key stakeholders such
as offenders, victims, families and school staff. The conferences aim to produce an
agreement that facilitates reparation and healing.
Approximately 80% of teachers at participating schools have undertaken restorative
practices training. In addition, 35 people from local schools, police and community
agencies have undertaken training in family and community group conferencing.
Between 2004 and March 2008, six restorative and 29 family group conferences have
been conducted following referrals made by participating schools.
According to the UHIT, the project has seen significant outcomes for young people,
including re-engagement with schools and families, and diversion from the youth
justice system.
Wodonga Police have reported that police attendances for incidents at these schools
have significantly declined in the past 12 months.
The participating schools have indicated that suspension rates have decreased
significantly and no expulsions have been recorded for the past 12 months. In
addition, the schools report that teachers increasingly use restorative practices to
manage other problems that emerge at the school, rather than adopting a punitive
style of conflict resolution.
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A second pilot was commenced in 2004 and evaluated in 2005. The evaluation noted
that schools participating in the restorative practices pilot reported ‘improved student
behaviour’ and ‘changes in the numbers of discipline incidents’. 1182 The evaluation
recommended that schools should implement restorative practices as a whole school
approach, integrating restorative practices ‘into many levels of the total school
program’. 1183 However, one major challenge identified by the evaluation was the
time taken to build a whole school restorative approach, which was estimated to be
approximately three years. 1184
Restorative practices were subsequently incorporated as a supporting strategy in the
Department of Education and Early Childhood Development’s Safe schools are
effective schools resource which is aimed at developing safe and supportive school
environments. 1185 This resource was sent to all Victorian government schools in
2006 and is also available on the Department’s website. It identifies restorative
practices as one of the strategies available to intervene in bullying incidents and
describes community conferences, small group individual conferences and classroom
conferences, as well as giving general guidance on their application.1186
The Department informed the Committee that it does not collect data on the use of
restorative practices or other conflict resolution process in Victorian schools. 1187
However, available evidence indicates that restorative practices are increasingly
being used by government, Catholic and independent schools alike. 1188
Figure 25, based on a submission by the Upper Hume Interagency Team, provides an
example of the use of restorative practices in schools in the Wodonga area.

8.5.2

Restorative practices in the Family Division of the
Children’s Court of Victoria

In addition to the use of group conferencing in the Criminal Division of the
Children’s Court of Victoria, restorative practices have been used in the Family
Division of that court since 1992, initially through pre-hearing conferences, and since
1 October 2007, in the form of dispute resolution conferences. 1189 These conferences
are used to deal with matters such as protection applications and applications to vary,
breach, extend or revoke a protection order. 1190
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An evaluation of pre-hearing conferences was conducted in 2005. The evaluation’s
recommendations focused predominantly on the need to train convenors and improve
the clarity and consistency of roles and procedures. 1191
Provisions in the Children Youth and Families Act effective from April 2007 provide
that the purpose of a dispute resolution conference is to give parties ‘the opportunity
to agree or advise on the action that should be taken in the best interests of the
child’. 1192 Judge Grant of the Children’s Court of Victoria, described dispute
resolution conferences as ‘an exercise in negotiation and joint problem solving’ and
explained that:
It establishes a process for parties to an action and other certain approved persons to
meet together in an environment that is controlled by an independent convenor.
Through the process the participants, with the assistance of the convenor, attempt to
identify and clarify disputed issues, identify and clarify areas of agreement, develop
options and consider alternatives, enhance communication and reach agreement on
issues of dispute between the parties in order to avoid or limit the scope of a
hearing. A dispute resolution conference gives participants a greater opportunity to
be heard and speak for themselves than the traditional court proceedings. 1193

Any matter before the Family Division of the Children’s Court may be referred to a
dispute resolution conference. 1194 While referral is not mandatory, DHS indicated
that most matters are referred to a conference. 1195
There are two types of dispute resolution conferences under the legislation:
facilitative conferences which involve a convenor providing assistance in the dispute
resolution process and advisory conferences which involve the convenor providing
advice on the possible outcomes. 1196 Both types of conferences result in a report to
the court, with the report from a facilitative conference recording the conclusions
reached at the conference and the report from an advisory conference containing
advice about possible outcomes and recommendations about how these might be
achieved. The court considers the report in determining the appropriate order or
finding in the case. 1197 Evidence from both the Children’s Court and DHS suggested
that advisory conferences are not being utilised at present due to concerns about the
ability of the convenor to make recommendations to the court following a
conference. 1198
The Children’s Court of Victoria has issued guidelines for dispute resolution
conferences. 1199
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Data provided by DHS indicates that in 2007, 2479 child protection matters were
referred to dispute resolution conferences. 1200 Approximately a third of matters are
settled through dispute resolution conferences, although both Mr Paul McDonald of
DHS and Judge Grant of the Children’s Court agreed that the conferences probably
also play a role in the settlement of matters prior to hearing.1201
The Children, Youth and Families Act stipulates that members of the Aboriginal
community in particular should be actively involved in decision making about the
welfare of Aboriginal children. 1202 Evidence from stakeholders at the Indigenous
forum held by the Committee indicated that a restorative approach can have positive
outcomes for Indigenous people in relation to child welfare issues. 1203 In her
evidence to the Committee, Ms Greta Clarke, of the Victorian Aboriginal Legal
Service explained the process from an Indigenous perspective:
Basically the family and people interested in the welfare of the child come together
and they come up with a plan for what will happen with the child, where they will
stay, how much contact there will be with the biological parents and things like that.
I think the distinction between that and, say, something that just the Department of
Human Services case manages is that with Aboriginal decision making the DHS
worker and the VACCA [Victorian Aboriginal Child Care Agency] worker go out
of the room at some point. That is when the family can talk and ultimately it is their
decision provided it meets the bottom line for the DHS worker. 1204

The Committee received limited evidence about the use of restorative practices in the
Family Division of the Children’s Court. Thus, it does not explore this area in detail
in this report; however, in chapter 10 the Committee does highlight two suggestions
for reform that were identified by stakeholders.
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Chapter 9 – Improving outcomes through
restorative justice
Restorative justice advocates claim that this process has the potential to provide
better outcomes for all parties affected by crime. However, there continues to be
considerable debate about the benefits of restorative justice.
This chapter considers the available evidence about the outcomes of restorative
justice for offenders, victims and the community as a whole and, as far as possible,
tries to compare these with the outcomes of traditional criminal justice processes. It
identifies strategies for filling evidence gaps and for improving understanding of the
outcomes of restorative justice.

9.1

Outcomes of restorative justice

This section identifies and discusses a number of outcomes that have been associated
with restorative justice interventions for offenders, victims and for the state and
society generally. The Committee notes there are inherent difficulties in effectively
measuring restorative justice outcomes. As with ADR in the civil jurisdiction, there
are no agreed objectives of restorative justice and no agreed outcome measures. Even
where objectives are clearly identified, measuring outcomes can present difficulties.
For example, one Department of Justice publication states, ‘The goals of restorative
justice, such as healing harm and ensuring accountability, make evaluation a
challenge’. 1205
As noted in chapter 7, a diverse range of processes fall within the umbrella of
‘restorative justice’ and these processes may occur at a variety of different points in
the criminal justice process. There is very little research comparing the relative
outcomes of these different processes and interventions at different stages of the
criminal justice process. Therefore, in this chapter the Committee discusses the
outcomes of restorative justice processes generally.

9.1.1

Outcome for offenders

Diversion
A common objective of restorative justice programs is to divert offenders from
entering or being drawn further into the criminal justice system.
Stakeholders emphasised that the Youth Justice Group Conferencing (YJGC)
Program has been very successful in diverting young offenders from supervisory
orders. 1206 Mr Paul McDonald from the Department of Human Services (DHS)
described the findings of the program evaluation conducted in 2006:
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86 per cent of those participating received a good behaviour bond, which is a
non-supervisory order without conviction … In relation to the program, diverting
people away from the supervised court orders and from further penetrating the
criminal justice system is an obvious outcome that this program delivers. 1207

These results are summarised in figure 26. Case study 8 offers a grandmother’s
perspective on how participation in the YJGC Program diverted her grandson from
the justice system.
Figure 26: Court outcomes for Youth Justice Group Conference Program
participants and control group 1208
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There have been mixed results in relation to diversionary outcomes for adult
offenders. A New Zealand study found that conference participants were less likely
to be sentenced to imprisonment than offenders who did not participate in a
conference. 1209 In contrast, the recent evaluation of a pilot restorative justice program
for young adults in New South Wales found that, contrary to predictions,
participation in a group conference had no effect on the numbers of offenders who
were sentenced to imprisonment. 1210
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Case study 8: ‘Without this opportunity he would have entered the justice
system’ 1211
‘Earlier this year my grandson, BJ, who lives with me underwent the Juvenile Justice Group
Conferencing Program, we believe, very successfully …
BJ was on medication for ADHD, had lived in numerous foster homes, been under the care
of the Dept of Human Services at least 6 times since he was only 3 months old and generally
had had a pretty tough time during his life and also had a bit of an attitude at times. He was
doing OK up until a few months before he offended. He was attending Army Cadets and
completing Year 10 at the local College.
BJ was only 15 years old when he offended … Around the time of his offence he was
starting to become quite rebellious, had a very bad attitude, very self centred and I believe
was well on his way to becoming suicidal …
After he was charged with the offences he thought that his goals of joining the Army were
over, everyone would treat him as a criminal, he had no future and that he would be sent
away to a detention school.
Luckily for BJ, the Magistrate at Court gave him the opportunity to participate in the JJ
Group Conferencing Program. The Group Conferencing Convener explained in detail to BJ
what the Group Conferencing was all about and although he was afraid of facing his victims
he was prepared to have a go at it.
The Group Conferencing Convener visited BJ at home on a couple of occasions where they
discussed further what the Group Conferencing was all about and talked at great length about
how BJ was feeling and the plans that BJ wanted to bring along to the Conference and how
he thought that he could compensate the victims.
BJ was very nervous prior to the Conference about facing his victims. The Convenor had
spoken to all parties concerned and his Solicitor. The Police Officer, the Convenor, myself
and my partner as well as the victim was present at the Conference. The victim was a very
nice man and believed that BJ should have another chance and commented that he wished
that they had met under better circumstances, as he believed that they would have got along
very well …
After the Group Conference BJ wrote to his victims (through the Police Officer) apologising
for the harm/hurt he had caused, undertook Counselling, attended a Youth Leadership
Course, and has applied himself to his school work and has been made a Sergeant in the
Army Cadets.
BJ’s confidence in himself has grown enormously and [he] sees that he does have a future
now to pursue his goals.
Last night we talked about what did he think about undertaking the JJ Group Conferencing,
he stated the following:
“gave me a chance” “helped me redeem myself” “meeting the victim shows how
they are affected’ and stated that he was “treated like a person not a criminal”
In closing I would like to take this opportunity to thank the Justice System for providing the
opportunity to BJ to take an active role in redeeming himself. Without this opportunity he
would have entered the justice system and perhaps the dire consequences from this would
have been he may never have come out.’
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Recidivism
The rate of recidivism – or re-offending – is one of the most commonly used
measures for assessing the outcomes of interventions, both in relation to restorative
justice programs and to traditional criminal justice interventions.1212 However, the
literature notes that, in both contexts, recidivism is a narrow measure that may not
recognise the broader benefits that can result from an intervention. 1213 This was also
reflected in evidence to the Inquiry, with stakeholders encouraging the Committee to
‘look at outcomes as a whole and not to focus purely on recidivism rates’ in relation
to restorative justice interventions. 1214
Both in Australia and internationally, there is mixed data about the recidivism rates
associated with restorative justice initiatives.
Early evaluations of the YJGC Program in Victoria found little difference in reoffending rates between offenders who had attended group conferences and a control
group. 1215 However, the 2006 evaluation found that only 17% of those who had
participated in a conference re-offended within 12 months, compared to 36% of the
control group (those who were assessed as suitable for conferencing but did not
participate) and 40% of the probation group (those who received a probation order
for the first time). Group conference participants who did re-offend demonstrated a
decrease in the frequency and seriousness of re-offending behaviour compared to the
probation group. 1216 Judge Paul Grant, President of the Children’s Court of Victoria,
told the Committee that ‘the writers of the report say the results are unequivocal in
terms of seriousness of re-offending. They say that that is a significant result in
favour of the group conferencing process’. 1217
One limitation of the 2006 study was that it tracked re-offending for only 12 months
after a conference. Mr Tony Hayes of Jesuit Social Services, a YJGC Program
provider, observed, ‘It is promising, but you would need to follow it up after three
years and five years’. 1218
Reductions in recidivism rates were also found in evaluations of youth justice
conferencing in New South Wales and of a diversionary conferencing program for
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violent offenders in the Australian Capital Territory.1219 A meta-analysis of 35
restorative justice programs internationally found that, on average, these programs
led to a reduction in recidivism compared to traditional criminal justice
interventions. 1220
In contrast, two recent evaluations of restorative justice programs for adult offenders
in New Zealand and New South Wales were inconclusive about the impact of
participation on recidivism. 1221 Similarly, a review of the evaluations of six adult
restorative justice programs operating around the globe found that, on average, they
did not result in lower recidivism rates. 1222
There is evidence that participation in restorative justice may not reduce offending
evenly among all groups. Re-offending rates have been found to be higher among
males, 1223 younger offenders, 1224 those living in rural or regional areas, 1225 those
with a history of offending 1226 and among Indigenous offenders. 1227
Research has also identified that restorative justice responses may not have the same
outcomes for all crimes. A study of restorative justice participants in the Australian
Capital Territory found that, while there was a reduction in re-offending among
violent offenders, there was an increase in re-offending for those convicted of drink
driving offences and no change in offending rates among those who committed
property offences. 1228
In addition, it has been suggested that the offender’s experience of participating in a
restorative justice process may impact on re-offending. New Zealand academics
Gabrielle Maxwell and Allison Morris have identified a number of factors associated
with the offender’s experience of the restorative justice process that reduce reoffending. These include the conference being memorable, the offender feeling
involved in the conference, the offender agreeing with the conference outcome and
the offender feeling remorseful. 1229
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Effective outcome plans
The major tangible outcome of a restorative justice process is an outcome plan which
sets out how the offender will make amends for the harm caused and how he or she
‘will stay out of trouble in the future’. 1230 The types of outcomes commonly included
in YJGC Program outcome plans include agreements to make a written apology,
undertake voluntary work, seek employment and complete a drug withdrawal
program. 1231
Anglicare’s submission stated that the development of an outcome plan provides
‘enhanced opportunities for issues affecting behaviour to be addressed and new
strategies undertaken’. 1232 This was echoed in Youthlaw’s submission:
The advantages of restorative justice processes are that the programs focus on the
offender and try to address the underlying causes of their criminal behaviour … they
may receive support and assistance around a range of issues including drug and
alcohol abuse, homelessness and mental health etc. without them being involved in
the criminal (youth) justice system and thereby avoiding possible contamination. 1233

Ms Laura Simmons of the Salvation Army – Brayton Youth and Family Services
(Salvation Army – BYFS) shared a case study with the Committee which
demonstrated how conferences can turn young people’s lives around. In that
particular case the outcome plan contained agreements that the offenders would
participate in a job placement and training program and cooperate with the police
(case study 9).
Case study 9: ‘I am really sorry for what I have done’ 1234
‘[T]his is a case study of two clients who were referred [to the] youth justice group conferencing
program from the Seymour Children’s Court. At the time of … their offences they were 17 years
old …
Young person 1 had [been charged with] assault police both indictable and summary, obstruct
police, assault in company, and resist police. Young person 2 had a much more extensive list of
charges: use indecent language in a public place; refuse/fail to state name and/or address; resist
police, assault police – both indictable and summary, assault in company, behave in offensive
manner in a public place, and escape from lawful custody.
The police summaries also indicated that both young people were abusive and/or insulting,
physically aggressive, uncooperative and intoxicated during their police interviews. From the
summaries and charges my initial thoughts as a convenor were those of apprehension and concern
due to the serious nature of their offences …
Both young people presented with a diagnosed learning difficulty … They had both exited
mainstream education early and had significant deficits with regard to literacy and numeracy. They
were both unemployed when they were referred to the program with minimal opportunities for
employment …
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In the initial stages of the interview both young people were difficult to engage. They both
presented as withdrawn and uncooperative, and they had an unwillingness to accept full
responsibility. Both young people indicated they thought the police should be apologising to them
and they believed it was a two-sided issue. They appeared to have difficulty in understanding their
role in the offending and the full impact of what they had done.
Upon the young people expressing their views about the nature of their offending I was able to
explain to them both the court and conference process and to ensure they understood it was a
voluntary program and they did not have to participate in it …
I noticed a significant shift in their attitude as they gained a better understanding of the conference
process and the role of the convenor …
I move on to interviews with other conference participants. This case was a unique case because the
informant was also the victim. In this case another police member attended the conference to act as
the informant so that the victim could actually still maintain that role within the conference …
The solicitor: I was able to discuss possible options for the young people with the solicitor to ensure
they were consistent with the Children’s Court and the legislation without pre-empting any
potential agreements that might be made in the conference.
The support person for the young people: young person 1 identified his brother’s girlfriend’s
mother, and likewise young person 2 identified his girlfriend’s mother … It was quite a complex
case in that respect, with no family support …
I move to the conference now … It is always a neutral venue — never at the courts or the police
stations … It was at the [Wallan] library in actual fact… The reason for the conference being held
in Wallan is that that is where the offences occurred, and we always ensure that the conference is
held where the offence has actually occurred. Those in attendance were obviously the victim, the
informant, the legal representative and the young people. It was interesting. When the young people
entered the conference venue they were asked to sit where they felt comfortable, and one young
person sat away in the corner from the table. Subsequently he was asked to sit at the table. It was an
interesting point to note that that is how he was feeling when he entered …
Post-conference: there is the youth justice group conferencing program outcome plan and the court
outcome. I will go to the outcome plan first. Prior to the conference both young people had a
predisposition that the police were out to get them. However, upon hearing from the victim in the
conference and the victim being able to explain to them the role of the police, the young people
appear to have heard and understood what the police were relaying. This was evident in an apology
from a young person, when he said, ‘I am really sorry for what I have done. You were just doing
your job’. Furthermore this is evidenced by the commitments both young people made. Firstly they
have obviously both apologised verbally to the victim …
[The young people] agreed to contact the police member who was the victim two months after the
conference … [and] to cooperate with the police in the future.
[Both young men undertook to participate in the Job Placement Employment and Training (JPET)
Program.] The JPET Program agreement was also very significant in light of the initial feelings of
hopelessness and frustration that both young people felt about being unable to gain employment.
They are the outcome plans that we have in our conference. After the conference I write a report
that goes back to the Court that includes the outcome plan for the Magistrate for consideration in
sentencing. Both young people have gone back to court, they have both received a good behaviour
bond for six months and were to comply with the outcome plan which I have just talked to you
about …
[About three months after the conference I have spoken] with the young people, the JPET worker
and the police … By all accounts they have actioned and completed their outcome plan. They …
are in full-time employment through the JPET Program. They have gone to see the police member
who was the victim and have been in no further trouble with the law.’
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There is evidence that agreements reached in restorative justice conferences are more
likely to be complied with than traditional court orders.1235 YJGC Program service
providers reported high levels of compliance with outcome plans. For example,
Jesuit Social Services informed the Committee that 87% of outcome plans developed
at conferences that it convened were ‘fully completed’ by the young people, with the
remainder ‘partially completed’.1236 In contrast, Youthlaw expressed frustration with
traditional sentencing outcomes, stating, ‘It is our experience that sentencing options
such as community based orders have failed many young offenders. In part, this is
reflected by a high breach rate’. 1237 It has been suggested that the high compliance
rate with restorative justice outcome plans may be due, at least in part, to the active
participation of offenders in the plan’s development 1238 and the fact that they are
monitored largely by family and friends. 1239
Issues about the adequacy of the follow-up of outcome plans in the YJGC Program
are discussed further in the next chapter.

Offender accountability
It has been argued that traditional criminal justice approaches do not generally
provide offenders with the opportunity to appreciate the impact of their offending on
other parties, including their families, the victims and the community. 1240
In contrast, restorative justice processes aim to make an offender accountable for the
offence they have committed. Youthlaw’s submission stated that restorative justice
‘requires offenders to be accountable for their crimes by personalising the situation,
the problem and the solution’. 1241 This view was echoed by YJGC Program
providers. For example, Anglicare commented that participation in a restorative
justice program provides ‘acceptance and responsibility for destructive behaviour by
the offender … [and] extensive opportunities for personal transformation, restoration
and healing’. 1242
Mr Hayes from Jesuit Social Services described how participation in a restorative
justice conference forces young people to be accountable:
Young people make bad decisions, like the rest of us. But the opportunity for them
to go to a conference and have to stand on their own two feet, face people, accept
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responsibility, say sorry, make amends, and work out some idea of how they will
stay out of trouble in the future and not reoffend is a really good process, compared
to going to court, sitting behind a lawyer, not saying anything and walking out of
the court with a sentence and then saying to the lawyer, ‘What actually happened?’.
I have worked with young offenders for a long time and this process helps them
think about the effects of their behaviour. While sitting behind a lawyer in court
they may not do that; in fact I am pretty sure a lot of them do not. 1243

Restorative justice processes also have the potential to make an offender more aware
of the impact of his or her crime. Mr Noel McNamara from the Crime Victims
Support Agency told the Committee about an offender who stole a young woman’s
car:
It was torched in a paddock out in the eastern suburbs … the baby’s clothes, the
pram, everything in it was totally wiped out plus the car. She was actually
devastated, but she met with the perpetrator, and the perpetrator met with her. It was
a bit tense but she explained it all and by the time that was over the guy was just
about in tears over the damage he had done to her personal life. She wanted to know
why she was targeted, why her car of all things — which was not the greatest car in
the world — was picked out and taken away and this damage was done to it.
Anyhow they finished up with him offering types of restitution, and he has got on
with his life and so has she … 1244

The Committee heard evidence that realising the true impact of their crimes can have
a very profound impact on offenders. Mr Mark Longmuir of Anglicare told the
Committee, ‘You have some very tough kids who are reduced to tears when they
actually understand the impact of what they did on the victim’. 1245
The evidence received by the Committee is consistent with literature which suggests
that participants in restorative justice processes are more apologetic, more remorseful
and twice as likely to repay their debt to society compared to offenders participating
in traditional justice processes. 1246 In addition, it has been found that offenders who
feel that they have been forgiven by their victim are more amenable to reintegration
into society. 1247

Perceptions of fairness
Offenders participating in restorative justice processes in Australia and
internationally consistently report high levels of satisfaction with both the conference
processes and outcomes. 1248
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A number of Australian studies have also compared the satisfaction levels and
perceptions of fairness between participants in restorative justice processes and
traditional court processes and found that restorative justice participants report
significantly higher levels of satisfaction with the justice system generally. 1249 For
example, an evaluation of youth conferencing in Queensland found that 97% of
young offenders who participated in a conference felt that the justice system was fair,
compared with 87% of young people processed by the courts. 1250
It has been suggested that offenders’ perceptions that conference outcomes are fair
may increase the likelihood of other positive outcomes, such as compliance with the
outcome plan 1251 and a reduced risk of re-offending . 1252

9.1.2

Outcomes for victims

Victim empowerment
Traditional criminal justice approaches place the state as the community’s
representative at the centre of responses to crime and, in doing so, may marginalise
and disempower victims. 1253 New Zealand District Court Judge and restorative
justice advocate, Fred McElrea, has claimed that victim empowerment is one of the
most significant benefits of restorative justice processes. 1254
Stakeholders providing evidence to the Committee emphasised the importance of
restorative justice processes in empowering victims. Anglicare’s submission stated
‘victims express more of a sense of having been heard (than is evidenced by victims’
experiences of the dominant, court-centred system)’. 1255
Judge Grant of the Children’s Court of Victoria told the Committee:
It gives the victims a voice which is not that well heard in the court process
generally and not that well heard by offenders. In mainstream court the offenders
just sit there and even if there are victim impact statements it all just washes over
them. I think if they are in a conference and they are hearing from the victim about
how much it cost that victim because she did not have her car and she could not take
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her child to hospital and she could not get the shopping and she could not go to
school — these are powerful testaments that I think offenders should hear and listen
to. 1256

Similarly, Dr David Moore from the Victorian Association for Restorative Justice
(VARJ) stated:
victims of crime will consistently report that it was valuable to be able to have their
story heard, in a sense to be vindicated, that their experience was what they
experienced, and also the confidence that they have had an impact by way of a
shared understanding and probably contributed to decreasing the likelihood of
recidivism … 1257

Understanding and forgiveness
Restorative justice processes also provide the victim with the chance to listen as well
as to speak. Many victims value the opportunity to ask questions about the offender
and the offence. 1258 Anglicare’s submission stated ‘victims gain a deeper
understanding of: why the offence against them occurred; the offender’s own
situation; and connections between cause and effect’. 1259
Research has also identified that victims who participate in restorative justice
processes have an increased understanding of the offender and their circumstances
and feel more positively towards the offender than victims who had their cases dealt
with by traditional court processes. 1260 This may result in forgiveness, which has
been shown to have benefits such as promoting personal healing and reducing a
victim’s desire to harm the offender. 1261 However, Australian academic Hennessey
Hayes has cautioned that while victim forgiveness of offenders is more frequent in
matters that are conferenced compared to cases that are traditionally processed by
courts, a significant number of victims participating in youth justice conferencing
programs report feeling indifferent or unforgiving towards offenders. 1262

Healing
Victims of crime often experience a large amount of fear and stress resulting from
the crime. This may have a significant impact on the way they live. Mr John Griffin
from the Department of Justice told the Committee:
Whilst a bag snatching may involve a bag snatching and a loss of money, if that
results in the person being fearful in travelling alone, going to the supermarket,
going to the glee club or whatever, then there is a very significant consequence. 1263
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Participating in criminal justice proceedings may be very stressful for victims,
potentially increasing the trauma associated with being a crime victim. 1264 In
contrast, restorative justice has been described as ‘a healing process for victims’. 1265
While participating in a restorative justice process may be very confronting for
victims, it also offers them the chance to deal with emotions such as fear and stress
and, in a sense, be liberated from the ongoing impact of the crime. Again, this was
strongly reflected in stakeholder evidence to the Inquiry. Mr Russell Jeffrey of Jesuit
Social Services stated:
We have got plenty of anecdotes about victims actually feeling that sense of relief
and making statements like — the typical one might be, ‘I thought you were a lot
bigger when you assaulted me. All this time I’ve been carrying this image of a big
huge person. But you’re not. And I’m not scared of you anymore’. They will not say
that to the offender, but they might come up to me afterwards. So there is a sense of
letting go of that fear and it can be almost therapeutic …1266

Apology and reparations
A common outcome of a restorative justice process is that the offender will apologise
to the victim. Apologies are generally not an outcome of traditional criminal justice
processes, and in fact offenders’ legal representatives may actively discourage
apologising as it may be construed as an admission of guilt. 1267
Charles Pollard, Chief Constable of the Thames Valley Police in the United
Kingdom, has written that the very nature of a restorative justice meeting is likely to
be conducive to apologising:
An apology is most likely to be forthcoming when victim and offender meet face to
face, not in the emotionally defensive atmosphere of the courtroom but, in a setting
where they are both allowed the luxury of feeling vulnerable ... 1268

Research conducted in the Australian Capital Territory found that 74% of victims
who attended a conference received an apology, as opposed to 11% of victims whose
cases were tried in court. 1269 The researchers noted that this was particularly
important because almost all victims stated that they believed that the offender
should apologise to them.
Apologies may have powerful impacts for both victims and offenders as observed by
Dr Moore of VARJ:

1264

1265

1266

1267
1268
1269

238

Dot Goulding and Brian Steels, 'Developing, implementing and researching a communitarian model of
restorative & transformative justice for adult offenders in Magistrates' Courts' in Michael S King and Kate
Auty (eds.), The therapeutic role of Magistrates' Courts (2006) E Law Special Series - Volume 1, 27.
Peter Condliffe, President, Victorian Association for Restorative Justice, Transcript of evidence, Melbourne,
25 February 2008, 6. See also Heather Strang, Lawrence Sherman, Caroline M Angel, Daniel J Woods,
Sarah Bennett, Dorothy Newbury-Birch and Nova Inkpen, 'Victim evaluations of face-to-face restorative
justice conferences: A quasi-experimental analysis' (2006) 62(2) Journal of Social Issues, 302.
Russell Jeffrey, Youth Justice Group Conference Convenor, Jesuit Social Services, Transcript of evidence,
Melbourne, 25 February 2008, 7. See also Victorian Association for Restorative Justice (VARJ), Submission
no. 28, 10; Anglicare Victoria, Submission no. 26, 14.
Booth, above n 1253, 292-3.
Pollard, above n 1240, 8.
Strang and Sherman, above n 1246, 2. See also Shapland, Atkinson, Atkinson, Chapman, Dignan, Howes,
Johnstone, Robinson and Sorsby, above n 1248, 24-25.

Chapter 9 – Improving outcomes through restorative justice

there is opportunity given for apology and forgiveness if that is appropriate at that
time; and it usually is at that time — it is quite remarkable as a participant in the
room or as an observer how powerfully the mood has changed so that people are
then actually as a group looking for a constructive response. How can we make sure
that we, to the extent that it is possible, repair damage that has been done, and how
can we make sure this is as unlikely as possible to occur again? 1270

Victims who participate in restorative justice processes may also be more likely to
receive some other form of reparation. One study found that victims participating in
a conference were ten times more likely to receive an apology, money, services or
some other form of material compensation than victims whose cases were dealt with
in court. 1271 Another study found that compensation provided voluntarily (rather than
being ordered) led to greater forgiveness by victims as they perceived the offender as
being remorseful and having learnt from the experience. 1272
However, it must be noted that apologies are not received in all conferenced matters,
and when they are received, some victims may doubt that they are genuine. 1273
Data provided to the Committee by Jesuit Social Services shows that, in relation to
the 135 conferences that it convened in the Melbourne and metropolitan areas
between 2003 and 2007, verbal apologies were made at 65 conferences and
restitution payments were agreed to at 75 conferences. 1274

Victim satisfaction
Victims who participate in restorative justice programs consistently report high
levels of satisfaction with the process. This is true in both the youth and adult
contexts.
For example, the 2007 evaluation of a young adult pilot restorative justice program
in New South Wales found that participating victims reported high levels of
satisfaction with both the way their case was dealt with at the conference and the
content and fairness of the outcome plan. 1275 Many victims participating in adult
conferencing programs in New Zealand and South Australia indicated that they
would participate again and would recommend the process to other victims. 1276
A meta-analysis of 13 studies internationally found that victims participating in
restorative justice processes were, in general, more satisfied than those who had
participated in traditional court processes. 1277
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Dr Moore from VARJ highlighted the high level of victim satisfaction with
restorative justice processes:
there is a very high degree of satisfaction in the process and the outcomes. So
people, including the primary victims, feel that the preparation … was fair and gave
them this degree of an opportunity to be heard, listened to and supported. One of the
things that people are looking for is a genuine degree of understanding and how they
were affected; not just what happened, but what affect the incident had on them. 1278

Research has also identified that victim satisfaction with a restorative justice process
translates to satisfaction with the criminal justice system generally. 1279 This was
emphasised by Reverend Jonathan Chambers of Anglicare:
Our feeling is that there would certainly be a better outcome for both victim,
offender and community, and the evidence would suggest that there is a greater
satisfaction with the justice system, particularly for victims, when they know they
have been heard. I think this has been quite evident, as we have seen, with the whole
‘sorry’ business — the fact that there has been an acknowledgement that harm was
done and that the person says they are sorry. I think the great value of restorative
justice is that it moves out of the area of just compensation or retribution or, ‘If you
do the crime, you do the time’, to doing something that actually says, ‘How do we
heal this?’ 1280

There has been limited research on the specific elements of a restorative justice
process that have an impact on victim satisfaction. However, one study identified
three factors influencing victim satisfaction: how the victim felt about the convenor;
the victim’s perception of the fairness of the outcome; and the strength of the
victim’s desire to meet with the offender. 1281
Research has also identified a number of factors that lead to victim dissatisfaction
with a restorative justice process. These include a belief that the offender would have
received a harsher (or more just) penalty if they had gone to court, 1282 a perception
that an apology is not sincere and doubt that an offender will really change. 1283 One
academic has noted that there is a danger that participation in a restorative justice
process may make victims feel worse. He warned that if restorative justice is not
carefully applied, the ‘prospect is not of things being put right; but of the victim
being re-victimised’. 1284 The Committee further considers victims’ rights and needs
in restorative justice processes in chapter 10.
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and Candace Kruttschnitt (eds.), Gender and Crime: Patterns in Victimization and Offending (2006) New
York University Press, 253.
Hennessey Hayes and Kathleen Daly, 'Youth justice conferencing and reoffending' (2003) 20(4) Justice
Quarterly, 725, 757.
Marco Piazza, 'Mandatory victim offender mediation - Valuable fruit or rotten tomato' (2006) 17 Australian
Dispute Resolution Journal, 233, 235-237.
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9.1.3

Outcomes for disadvantaged individuals and groups

Disadvantaged individuals make up a disproportionate number of both defendants
appearing before the courts and victims of crime. 1285 The Committee’s discussion
paper noted the limited research in this area and concluded that, while restorative
justice processes have the potential to provide benefits for disadvantaged individuals
and groups, they may not be reaching their full potential in this regard.
The discussion paper asked whether restorative justice has particular advantages for
members of disadvantaged groups, be they victims or offenders. Very few
submissions addressed this issue in detail.
Anglicare’s submission commented that one of the benefits of ADR is ‘counteracting
much of the marginalisation and exclusion that marginalised people may otherwise
experience’. 1286 Mr Longmuir of Anglicare told the Committee ‘I have to say that
our experience has been that it has been very beneficial for young Koori kids’ 1287
although he did not elaborate on this.
VARJ’s submission stated that restorative justice ‘has the capacity to respond
sensitively to the needs of marginalised individuals by reflecting traditional practices
and moderating the potentially negative impacts of bureaucratic Western systems of
justice … restorative justice processes can bridge the gap between communities that
is exacerbated by the current criminal justice system’. 1288
VARJ gave an example of how restorative justice processes can have positive
benefits for members of disadvantaged cultural groups:
if a group of young muslims offend against members of a non-muslim community,
this may inadvertently feed into the contemporary cultural assumptions surrounding
that community as a consequence of ‘the war on terror’. Charging, convicting and
sentencing that young person under the current system serves to further isolate the
community of the offenders from the community of the victims, perhaps
contributing to prevailing misconceptions. A restorative conference, on the other
hand, would give victims an opportunity to share with the offenders the impact of
the offending upon them, and also to hear from the offenders about their experiences
leading up to and contributing to their offending … A common result is that the
respective communities of victims and offenders come to realise that they in fact
share a community and have a common interest in preserving the safety and
connectedness within that community. 1289
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Reverend Chambers of Anglicare also commented that restorative justice processes
have a significant social inclusion potential: ‘it really does build on that whole idea
of how we bring people together rather than separate them into all these different
groups which the justice system seems to facilitate’. 1290
Academics Laurence Sherman and Heather Strang have noted that restorative justice
may not work in the same way for different people or different groups and that this
phenomenon is not well understood. 1291 In particular, research has suggested that the
cultural identity of both the victim and offender has the potential to significantly
impact on the outcomes of restorative justice interventions. For example, the
Committee noted earlier in this chapter that Indigenous offenders have been found to
have higher levels of re-offending following a conference than non-Indigenous
offenders. 1292 Another study found that victims were more likely to participate in
restorative justice if both the offender and victim were white. 1293
It was noted earlier that both victims and offenders report consistently high rates of
satisfaction with restorative justice processes, and an analysis of 53 studies of victimoffender mediation found that satisfaction levels were consistently high across
participants from different cultures. 1294 However, the Committee recognises that
caution needs to be exercised in measuring perceptions of fairness and satisfaction,
as members of disadvantaged groups may have lower expectations about their rights
and needs. 1295
The gender of participants may also affect the experience and outcomes of
restorative justice processes but again there has been limited research in this area. It
has been claimed that restorative justice has the potential to significantly benefit
young women offenders, giving them a voice and treating them with respect,1296
although Queensland academic Rachael Field has argued that the process risks
accentuating power imbalances, thereby increasing the risk of unfair outcomes for
female participants. 1297
Research in New Zealand has identified that males and females do have different
experiences of restorative justice conferencing, with females less likely than males to
report that the restorative justice process was fair, that they were shown forgiveness
and that they were consulted in the process. 1298
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9.1.4

Outcomes for the state and society

Restorative justice interventions have the potential to provide benefits for all of
society, including decreased crime rates, decreased justice costs, increased public
confidence in the justice system and improved relationships in the community. The
potential for restorative justice to reduce crime rates through reducing recidivism was
discussed earlier in this chapter. Cost, increased public confidence in the justice
system and the restoration of relationships are discussed further, below.

Cost
There is limited evidence about the cost-effectiveness of restorative justice
interventions compared to traditional justice processes. The Committee also
recognises that many potential restorative justice outcomes such as reduced
recidivism and victim empowerment are social benefits that are difficult to quantify
and often not evident in the short term. 1299
An international study which examined the cost-effectiveness of a range of criminal
justice initiatives, found that youth restorative justice programs led to an 8.7%
reduction in crime, cost $US880 per participant to run and resulted in benefits to
taxpayers and crime victims of $US7829 per participant. This compared favourably
to other interventions such as intensive parole supervision which cost $US6460 and
had no benefits to victims and taxpayers. 1300 The researchers did not find sufficient
evidence to draw any conclusions in relation to the costs of adult restorative justice
programs.
Australasian studies have not attempted to quantify the broader costs and cost
savings of restorative justice programs. DHS informed the Committee that it
provides $4000 for each conference conducted in the YJGC Program. 1301 While the
most recent evaluation of the program did not consider the cost implications, an
earlier evaluation found that a group conference cost approximately the same as a 12month probation period (about $3000). 1302 An evaluation of an adult conferencing
program in New Zealand also found similar costs between conferences and
supervision orders. 1303
Restorative processes are relatively resource intensive. Processes such as screening,
preparation, conferencing and post-conference follow-up may be seen as
significantly adding to the costs of restorative justice programs, although these
components are necessary to ensure their success. 1304 Neighbourhood Justice Centre
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magistrate David Fanning observed that court-referred restorative justice programs
may also consume more court time: ‘It is another case that is part heard, it is another
case that needs allocation of court time, so it is not, as you might say, efficient
because it does not deal with a case in a short amount of time …’ 1305
To the extent that restorative justice programs divert offenders from custodial
sentences, they are cost-effective. Academics Lawrence Sherman and Heather Strang
writing in the United Kingdom (UK) context found that ‘At the pro rata cost of some
£35,000 per year for each UK prison sentence, one offender kept out of prison for
one year would cover the costs of more than 50 RJ [restorative justice] conferences
...’ 1306
Restorative justice programs have the potential to reduce demand for community
services generally. Mr Peter Condliffe of VARJ referred the Committee to current
research which ‘is showing there is likely to be considerable savings for the
community in terms of psychiatric health and other services for victims as a result of
participation in RJ-type processes’. 1307 Quantifying these savings is inherently
difficult and is the subject of ongoing research. 1308

Restoring community relationships
Crime has been described as ‘a fracture of relationships within a community’ and
restorative justice may be viewed as one way of rebuilding those relationships
between individuals and communities. 1309 Anglicare’s submission to the Inquiry
stated, ‘It is clear that the restorative justice model has a capacity to facilitate
reconciliation far beyond the immediate circle of individual offenders and
victims’. 1310 Similarly, Youthlaw commented, ‘The process provides an opportunity
for the offender to make amends to society as a whole ...’ 1311
The Committee also received evidence that restorative justice plays an important role
in community building. Reverend Chambers of Anglicare told the Committee:
That is the key that we see to the whole restorative justice process, that it will help
to restore right relationships and which the current process really does not do
because it keeps people at arm’s length, and people tend to then only know the
stereotypes of, ‘These people who have done this to me’, whether they are a
housebreaker or whatever the stereotype, and that gets in the way of both healing
communities and it helps with the alienation that we see in our community ... 1312
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Community confidence in the justice system
Restorative justice initiatives may strengthen community confidence in the justice
system as a whole. Mr McNamara from the Crime Victims Support Agency told the
Committee that restorative justice ‘builds up community confidence that offenders
are making amends for their wrongdoings’. 1313 Reverend Chambers stated, ‘we
believe it is in everybody’s interests not just to administer justice, which is generally
seen as punishment, but to enable healing and reparation, and that will help make the
justice system appear to be much more effective’. 1314
However, the Committee notes that perceptions that restorative justice is a ‘soft
option’ have the potential to decrease public confidence in the justice system. This
issue is considered further in chapter 12.

9.1.5

The Committee’s findings

In this section the Committee has examined the outcomes of restorative justice
processes for offenders, victims and the state and society as a whole. The evidence
examined demonstrates that restorative justice has the potential to provide a range of
positive outcomes for all of these groups, although the Committee acknowledges that
there are significant evidence gaps and considerable contradictions between the
results of research in some areas.
Based on the available evidence, the Committee has identified that the possible
positive outcomes of restorative justice processes include:
•
•
•
•
•
•
•
•

diverting offenders from entering or being drawn further into the criminal
justice system
making offenders accountable for their offending
empowering victims, offenders and other participants in the process
increasing satisfaction for victims with both processes and outcomes
promoting outcome plans that address the underlying causes of offending
increasing the likelihood of apologies and reparations
restoring relationships and healing harms
promoting confidence in the justice system as a whole.

In many of these areas, where carefully administered, restorative justice processes
have the potential to provide benefits that exceed the outcomes of traditional criminal
justice processes.
The Committee acknowledges that there are significant evidence gaps in relation to
the outcomes of restorative justice. It concurs with the view expressed by Mr
Longmuir of Anglicare who told the Committee:
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What we need is a lot more data around outcome as opposed to output … One of the
things that we would be saying is that there needs to be a lot more empirical
research and longitudinal research into the impact of restorative justice programs,
basically. 1315

In particular, the Committee acknowledges that there is a limited understanding of
why restorative justice works and which process components and features contribute
to its success and influence participant satisfaction levels. 1316 Other evidence gaps
identified by the Committee are the cost-effectiveness of restorative justice
interventions, how conference features affect re-offending, and the outcomes of
restorative justice processes for disadvantaged individuals and groups. In particular,
there is a lack of research about the impact of gender and ethnicity on restorative
justice processes and outcomes for both victims and offenders.
The Committee also notes the varying data about recidivism rates following
participation in a restorative justice process. The need to collect more meaningful
data in relation to recidivism is discussed in the next section.

Recommendation 45: Research on the outcomes of restorative justice
processes

The Victorian Government should commission research to identify and measure
the outcomes of restorative justice processes. This should include research on:
•
•
•
•
•

•

1315
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the comparative outcomes of different restorative justice processes
and interventions at different stages of the criminal justice process
the features of restorative justice processes that contribute to their
success
the features of restorative justice processes that impact on reoffending
the elements of restorative justice processes that affect participant
satisfaction levels
the outcomes of restorative justice processes for disadvantaged
individuals and groups and, in particular, the impact of gender and
ethnicity on restorative justice processes and outcomes for both
victims and offenders, including on satisfaction levels
the cost-effectiveness of restorative justice interventions, compared
to other interventions.

Mark Longmuir, Transcript of evidence, above n 1236, 5. See also Victorian Association for Restorative
Justice, VARJ colloquium (16 July 2008): Discussion outcomes (2008), <www.varj.asn.au/pdf/
080716_PrioritiesNotes.pdf>, viewed 10 February 2009, paragraph 14.
Beven, Hall, Froyland, Steels and Goulding, above n 1238, 205; Hennessey Hayes, 'Assessing reoffending in
restorative justice conferences' (2005) 38(1) The Australian and New Zealand Journal of Criminology, 77,
96; Sivasubramaniam and Goodman-Delahunty, above n 1281, 206.
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9.2

Monitoring and evaluation

9.2.1

Current data collection in Victoria

Several stakeholders, including some restorative justice service providers,
emphasised the importance of collecting quality data to assist the effective
monitoring and evaluation of these programs. The Salvation Army – BYFS clearly
articulated the rationale for data collection in its submission: ‘Quality data also
provides evidence to develop, review and refine practices within programs, which in
turn enables programs to continually maintain credibility and consistency in their
service delivery’. 1317 Similarly, the Law Institute of Victoria stated that good data
collection practices ‘will ensure that programs can be appropriately evaluated and
that effective programs can be extended and replicated in other areas’. 1318
The Australian Bureau of Statistics collects a range of data on the criminal justice
system nationwide but this does not include information about participation in
restorative justice programs. Even when a defendant participates in a court-referred
program and is subsequently sentenced by the court, data is not collected about the
defendant’s participation in the restorative justice program. 1319 Thus, data about
restorative justice initiatives is currently collected on an ad hoc, program-by-program
basis.

Youth Justice Group Conferencing Program
DHS requires YJGC Program providers to report against key performance indicators
on a quarterly basis. The key performance indicators are:
•
•
•
•
•
•
•

number of group conferences per annum
percentage of conferences with victim participation
percentage of referrals progressing to the group conference stage
percentage of group conferences occurring within eight weeks of court
referral
percentage of outcome plans actioned prior to the return to court
percentage receiving good behaviour bonds
number of Koori young people subject to a group conference. 1320

This data is not publicly reported by DHS. Nor are service providers given any
aggregated data with which to assess the performance of their service. 1321
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Figure 27: Neighbourhood Justice Centre evaluation indicators 1322
Program objectives

Indicators

1. Improve victims’
satisfaction with the
justice process and
assist in their recovery
from crime.

•

2. Promote greater
participation by
offenders, victims, and
families and support
persons of victims and
offender in the justice
process.
3. Promote the
rehabilitation and
reintegration of 18-25
year old offenders into
the community.

4. Increase offenders’
awareness of the
consequences of their
offence for their
victims and the
community and
encourage them to
make reparation.
5. Promote the
community’s
confidence in the
justice system.

Satisfaction with conferencing process and outcomes,
recognition of fairness of the conferencing process and
opportunities for meaningful participation
• No. of referrals to and uptake of victims’ support services
• Self reports and ratings by victims or victims’ support
services of the impact the conferencing process had on
their recovery
• Participation by victims, offenders and community
members in conferencing
• Involvement of participants in development of agreements
• Involvement of community members in monitoring
agreements
• Referral rates
• Conversion rates
• Agreements actioned and/or completed
• No. and percent of offenders linked to treatment, social
service or community-based service (as per NJC
evaluation)
• Formation of new networks with and/or support offered
from community members through the conferencing
process
Longer term
• Increase in diversion plan completion compared with
comparison group
• Reduction in breach rates for program participants
compared with comparison group for intensive corrections
orders, community-based orders and parole
• Reduction in the frequency and serious of re-offending
compared with comparison group
• Apologies given during the conferencing process
• Offenders’ awareness of impact on victim as measured
during suitability assessment process and after
conferencing process
• Assessment by offender’s case manager
• Reparative elements of agreements implemented.
•
•

•
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As per item 3 above for victims
Offenders’ and supporters’ satisfaction with the
conferencing process and outcomes, recognition of fairness
of the conferencing process and opportunities for
meaningful participation
Participants confidence in the justice system before and
after the conferencing process

Letter from Jodi Cornish, Community Engagement and Volunteer Coordinator, Neighbourhood Justice
Centre, to Research Officer, Victorian Parliament Law Reform Committee, 7 April 2008.
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In addition, DHS requires service providers to collect a range of data in relation to
each case including the offender’s age, gender and ethnicity, as well as information
about the conference process such as the form of victim participation and the
contents of the outcome plan. 1323
The Children’s Court collects very limited data about youth justice group
conferences. The court’s president, Judge Grant, informed the Committee:
The court itself does not have a sophisticated record-keeping system. What we are
able to do is to keep a record of the orders we make for defendants, but we do not
have a sophisticated breakdown of the number of young people who we send off for
group conferences. 1324

Young Adult Restorative Justice Group Conferencing Program
The Committee did not receive any information about how data will be collected in
relation to the young adult conferencing program at the Neighbourhood Justice
Centre.
However, the Committee was provided with the indicators against which the
program will be evaluated over a three year period. These are set out in figure 27.
The Department of Justice advised that the evaluation has three components:
•
•
•

9.2.2

process: Is the program being implemented in accordance with its aims,
methods, procedures, operating guidelines and design?
outcomes: What are the program outcomes?
Cost-effectiveness: Have resources been used efficiently and is the cost
reasonable in relation to the benefits? 1325

The role of government in data collection

The Committee’s discussion paper asked stakeholders to comment on who should be
responsible for collecting and reporting data in relation to restorative justice
initiatives. In particular, the Committee requested views on the role of government in
data collection and reporting.
Stakeholders responding to this question overwhelmingly supported government
playing a central role in the collection of data about restorative justice. For example,
the Victorian Bar stated:
the Government must be involved in the process to better gauge and assess future
funding needs and allocations … As most of these services are government funded
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it is imperative that Government take a leading role in monitoring and evaluating
programs. 1326

Several stakeholders commented that a central data collection point provides
consistency of data and methodology. 1327 The Law Institute of Victoria stated that
this consistency was particularly important given the fragmentation of service
delivery in the youth justice arena. 1328 The Salvation Army – BYFS’s submission
emphasised the need for the data collected to be analysed and reported to enable
service providers to draw comparisons with each other and assess their own
performance. It suggested that there should be:
a centralised body established that evaluates and distributes data across specific
programs such as the YJGCP and more broadly across all restorative justice service
providers. For example the Department of Human Services Youth Services Branch
could oversee the evaluation and delivery of more comprehensive data from each
service provider that would then be distributed quarterly to service providers and
possibly more broadly across other programs … The development of specific roles
… such as resource officers or research officers who[se] primary role would be to
conduct more in-depth evaluations of restorative justice programs over a longer
period of time, and regularly collect, analyse, evaluate and distribute data across all
restorative justice providers. 1329

The Committee agrees with stakeholder submissions that the Victorian Government,
as the funder of restorative justice services in the adult and juvenile jurisdictions,
should play a central role in data collection, analysis and reporting. While the
Committee notes that the division of responsibility for the adult and juvenile
programs between the Department of Justice and the Department of Human Services
respectively creates a number of issues in relation to data collection, the Committee
recommends that these can be dealt with through improved collaboration rather than
by one department assuming responsibility for all data collection.
The Committee believes that there should be greater harmonisation of data collection
including consistency of data collected, methodologies and reporting. In particular,
the Department of Justice and the Department of Human Services should collaborate
to develop consistent key performance indicators across the two existing programs.
These could be applied to any other programs implemented in Victoria in the future,
for instance any restorative justice programs provided in correctional institutions.
Recommendation 46: Consistent performance indicators and data collection
methodologies for restorative justice programs

The Victorian Government should develop consistent performance indicators and
data collection methodologies to apply to all government-funded restorative
justice programs in Victoria.
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9.2.3

What kind of data should be collected?

The Committee’s discussion paper noted the limited amount of data that is currently
available in relation to the use, users and outcomes of restorative justice processes
both in Victoria and nationwide.
The limitations of the data currently collected in relation to restorative justice
programs in Victoria were noted by a number of stakeholders providing evidence to
the Committee. 1330 Jesuit Social Services was the only stakeholder that expressed the
view that the data currently collected is adequate, stating ‘Victoria has very good
program intervention information which is collected by the service providers except
for the post conference stage’.1331
A number of specific data gaps were identified by stakeholders. These are discussed
below.

User demographics
The National Criminal Justice Statistical Framework acknowledges that collecting
information about offenders’ demographic and personal characteristics is important
in order to gain an understanding of how various factors affect offending and reoffending, as well as an individual’s interaction with the justice system. 1332
The 2006 evaluation of the Victorian YJGC Program provided some demographic
information about participants, such as gender and ethnicity, as did information
provided to the Committee by DHS. 1333 This information is discussed in chapter 10.
Several stakeholder submissions stressed the need to collect more information on the
socio-demographic characteristics of persons accessing group conferencing. The
Salvation Army – BYFS informed the Committee ‘there is very limited data
available on the extent to which marginalised groups are accessing restorative justice
programs’. 1334
Anglicare argued that there is a need to collect a wide range of information about
program users to ensure that services are accessible. Anglicare’s submission stated,
‘Additional data would also address and analyse the capacity of people with mental
illness, acquired brain injury and/or intellectual disabilities to access restorative
justice services’. 1335

1330

1331
1332

1333

1334
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The Salvation Army – BYFS, Submission no. 9, 1-2; The Victorian Bar, Submission no. 13, 23 VARJ,
Submission no. 28, 8; Law Institute of Victoria, Submission no. 20S, 5; Anglicare Victoria, Submission no.
26, 10.
Jesuit Social Services, Submission no. 35, 5.
Australian Bureau of Statistics, National criminal justice statistical framework - Australia: Information
paper (2007), 28.
Effective Change Pty Ltd, above n 1208, 18-21; Department of Human Services, above n 1231, 7-9, figures
2, 3, 10, 11.
The Salvation Army – BYFS, Submission no. 9, 7.
Anglicare Victoria, Submission no. 26, 21.
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Anglicare informed the Committee that a high proportion of young people accessing
the program in Gippsland were victims of sexual abuse and that collecting data about
this is ‘vital for longer-term strategies addressing issues such as family violence,
antisocial behaviour, young offending, recidivism, and – ideally – prevention’.1336
No other stakeholders raised these issues.

Participant satisfaction
There are currently no systems in place to routinely measure the satisfaction of
participants in restorative justice programs in Victoria. The 2006 YJGC Program
evaluation did not include an assessment of participant satisfaction, although earlier
evaluations did examine this. 1337 Jesuit Social Services told the Committee that
‘satisfaction levels are not routinely followed up except by the service providers
themselves’. 1338
The Committee notes that the evaluation of the Young Adult Restorative Justice
Group Conferencing Program at the Neighbourhood Justice Centre will include a
participant satisfaction component, as noted in figure 27, above.
A number of stakeholders supported surveying both victims and offenders to assess
their levels of satisfaction with the process and, in particular, their perceptions of
procedural fairness. 1339 The Salvation Army – BYFS suggested that it would be
beneficial to conduct ‘in-depth semi-structured interviews with conference
participants post-conference’. 1340
Three stakeholders stressed the particular importance of measuring victim
satisfaction. 1341

Recidivism
Several stakeholders emphasised the need for the collection of data about recidivism.
This information is collected only by evaluations of the YJGC Program, which are
conducted on an ad hoc basis. Ms Simmons of the Salvation Army – BYFS told the
Committee that the key performance indicators, on which service providers report to
DHS on a quarterly and annual basis, ‘are very limited in terms of gaining any
understanding of recidivism’. 1342 The Salvation Army – BYFS’s submission
suggested that DHS should collect information about the ‘seriousness and frequency
of re-offending’ and that it would be useful to conduct a longitudinal study of
recidivism over a five-year period. 1343
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Victoria Police suggested that it would be useful to collect data on re-offending rates
over two years and that recidivism rates of restorative justice participants should be
compared to those of offenders dealt with using traditional justice approaches. In
addition, Victoria Police’s submission emphasised the need to collect information
about offence types as well as re-offending rates.1344

Offender participation/non-participation
At present no information is available about offender participation and why offenders
do or do not choose to participate in Victorian restorative justice programs. The
Victorian Bar stated, ‘This information might be useful to determine how increased
participation rates might be achieved’. 1345 In addition, Jesuit Social Services
observed that no information is available about offenders who are denied access to
the programs at the pre-assessment or assessment stages. 1346

Other data
Stakeholders also identified a range of other data that they felt should be collected to
inform program development and refinement, including information about:
•
•
•
•
•
•

9.2.4

point of referral
participation rate of victims and others
offender and victim follow-up, with an emphasis on the cost of crimes,
including an analysis of ‘emotional restoration’ for victims
sentencing outcomes
program costs
type of agreements reached and how they are implemented. 1347

Data collection issues

Data collection methodology
Several submissions to the Inquiry also emphasised the importance of sound data
collection methodology. Anglicare’s submission stressed the need to ensure that data
quality and integrity is maintained by having consistency ‘in terms of methodology,
questions asked and means of acquiring such data’. 1348
Jesuit Social Services suggested that research and data collection about restorative
justice initiatives should be innovative, ‘with both qualitative and quantitative
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Victoria Police, Submission no. 12, 1-2. See also Sherman and Strang, above n 1235, 70.
The Victorian Bar, Submission no. 13, 24.
Jesuit Social Services, Submission no. 35, 5.
The Victorian Bar, Submission no. 13, 24; VARJ, Submission no. 28, 8-9; The Salvation Army – BYFS,
Submission no. 9,1. See generally United Nations Office on Drugs and Crime, Handbook on restorative
justice programmes (2006), 82.
Anglicare Victoria, Submission no. 26, 10.
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research methods used combined with action research methods that test new
approaches to enhancing reachability of the program and access to new
populations’. 1349
There are a range of points at which data about restorative justice interventions could
be collected. The Victorian Association for Restorative Justice stated that there was
value in collecting data at four points:
•
•
•
•

the point of referral
the point of contact with the restorative justice service provider
the point of contact with the providers of complementary services to
offenders (that is, youth justice, corrections and community corrections)
the point of contact with the providers of complementary services to
victims (for example, victim support agencies and family violence
services). 1350

Privacy considerations
The submissions of the Victorian Privacy Commissioner and the Victorian Bar
emphasised the importance of protecting participants’ privacy. The Bar stated that in
collecting data about restorative justice initiatives, ‘privacy and civil liberty issues
must be protected at all costs’. 1351
Victorian public sector agencies are bound by the Information Privacy Principles
contained in Schedule 1 of the Information Privacy Act 2000 (Vic) (‘IPA’). The
Privacy Commissioner’s submission to the Committee stated:
Under Information Privacy Principle (‘IPP’) 1 in Schedule 1 of the IPA, a Victorian
public sector organisation must not collect personal information unless the
information is necessary for one or more of its functions or activities. Information
must be collected by lawful and fair means and not in an unreasonably intrusive
way.
The collection of recorded information that does not identify an individual, or deidentified information, would pose no concerns under the IPA. If, however,
recorded information was collected that does reasonably identify an individual,
caution needs to be taken.
There is a distinction between collecting information which is useful and collecting
information which is necessary …
When collecting data relating to restorative justice programs, particular caution is
required as collecting this data may inadvertently involve the collection of criminal
history, which is considered sensitive information under the IPA and therefore
subject to more stringent protection ... This type of data should only be collected in
a de-identified form unless there is no reasonable alternative to the collection of
identifiable data and it is impracticable for the organisation to seek consent ... 1352
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Data management systems
One YJGC Program service provider was quite critical of DHS’s current data
management system, informing the Committee:
While DHS’s existing client management system has the capacity for further
integration of data (both quantitative and qualitative), case management and
analysis, the NGO [non-government organisation] component of this system
(CRISSP) is far from adequate as a data collection and reporting tool. 1353

The Committee did not receive any other evidence relating to the specific tools used
to manage data collected about restorative justice programs.

National collaboration
The Committee noted earlier that there is no data collected nationally in relation to
restorative justice programs and as a result it is difficult to draw comparisons
between programs operating in different jurisdictions. The Victorian Bar and VARJ
were the only stakeholders who commented on this issue, with the Bar suggesting
that there should be ‘cross-program and cross-jurisdictional analysis of program
features, by reference to program outcomes …’ 1354
While commenting on the need for increased inter-governmental collaboration to
develop nationally consistent restorative justice principles, NADRAC’s submission
did not address the issue of national data collection. 1355

9.2.5

The Committee’s view

The Committee believes that a range of quality data is required to assess the
effectiveness of existing restorative justice programs and inform policy and service
development. It considers that there is a need to improve the collection and reporting
of data in Victoria.
Stakeholders have brought to the Committee’s attention a number of data gaps in
relation to current restorative justice programs in Victoria. These include a lack of
information about the demographic characteristics of participants, participant
satisfaction levels, recidivism rates and the reasons for participation or nonparticipation in restorative justice programs. The Committee believes that the capture
of this information will contribute to better assessment of the outcomes of restorative
justice programs and help inform ongoing policy and program development.
In collecting data about restorative justice interventions, the Committee emphasises
the value of consistent research methodologies and the importance of collecting data
at a range of points, as well as using innovative methods.
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The Committee recognises the utmost importance of protecting the privacy of
participants in restorative justice processes. It appreciates the sensitive nature of
some of the information it has recommended be collected and emphasises that data
collection needs to be undertaken sensitively and in keeping with privacy
requirements.
The Committee also concurs with the view expressed by several stakeholders that
data collected in relation to restorative justice programs should be regularly reported.
This will provide for greater transparency in relation to restorative justice outcomes
and enable comparisons to be drawn between different programs and service
providers in Victoria, with a view to enhancing understanding of restorative justice
and improving program delivery and policy development.
The Committee notes that one stakeholder raised a concern about the adequacy of
DHS’s current data management system, however it does not consider that it has
sufficient evidence to make a recommendation about this issue. The Committee
encourages both DHS and the Department of Justice to review their systems to
ensure that they have appropriate capacity to collect and report the types of data that
the Committee has recommended be collected.
The Committee recognises that there has been limited national collaboration to date
in relation to the collection and analysis of information on restorative justice
initiatives and recommends that the Victorian Government play a leadership role in
establishing a national framework for collecting and reporting data on restorative
justice programs. The performance indicators recommended earlier in this chapter
should be consistent with the national framework for data collection and reporting.
Recommendation 47: Collecting and reporting data about restorative
justice

The Victorian Government should collect and report on an annual basis a wide
range of data about restorative justice processes and outcomes in Victoria in
relation to both adults and young people. This should include data on user
demographics, participant satisfaction, recidivism rates and the reason for
participation or non-participation in restorative justice programs.
Recommendation 48: National framework for collecting and reporting data
on restorative justice

The Victorian Government should work with other Australian jurisdictions and
NADRAC to develop a national framework for collecting and reporting data on
restorative justice programs.

9.2.6

Evaluations

The United Nations’ guidelines on restorative justice emphasise the importance of
ongoing research and evaluation to guide policy and program development. The
guidelines provide that member states should:
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promote research on and evaluation of restorative justice programmes to assess the
extent to which they result in restorative outcomes, serve as a complement or
alternative to the criminal justice process and provide positive outcomes for all
parties. Restorative justice processes may need to undergo change in concrete form
over time. Member States should therefore encourage regular evaluation and
modification of such programmes. 1356

Several stakeholders emphasised the need for ongoing evaluation of restorative
justice initiatives in Victoria. For example, Mr Hayes of Jesuit Social Services told
the Committee:
We believe that there should be ongoing evaluation of the [youth justice] group
conferencing program and that funding should be provided for that evaluation to
continue on. That means that data should be collected from the service providers
that will assist in an ongoing evaluation rather than appointing someone every few
years to do an evaluation of the program and to see how things are going. 1357

In general, stakeholders were positive about the evaluations of the YJGC Program
conducted to date, acknowledging that they were methodologically sound. 1358
However, some stakeholders noted issues with the relatively small sample sizes. 1359
As noted in chapter 8, the YJGC Program will again be evaluated in 2009 and the
Young Adult Restorative Justice Group Conferencing Program will be evaluated
over a three-year period. 1360
The Committee acknowledges stakeholder concerns about the ad hoc nature of
restorative justice program evaluations in Victoria. The Committee recommends that
program evaluation should be regular and ongoing to ensure that programs are
meeting their objectives and to identify any areas for improvement. The use of
consistent methodologies will ensure that effective comparisons can be made
between programs and evaluations undertaken at different times.
Recommendation 49: Evaluation of restorative justice programs

The Victorian Government should regularly evaluate all government-funded
restorative justice programs.
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Chapter 10 – Improving current restorative
justice programs in Victoria
This chapter examines the issues associated with the current provision of restorative
justice in the Victorian criminal justice system. As the Youth Justice Group
Conferencing (YJGC) Program is the sole non-pilot restorative justice conferencing
process currently operating in the Victorian criminal justice system, the discussion
primarily focuses on challenges identified by various stakeholders in the Inquiry who
are involved in that program. The discussion focuses around the themes:
•
•
•
•
•
•

a framework for the provision of restorative justice in Victoria
offender referral and participation
victim participation
police understanding and support
outcome plans
issues associated with fragmented service delivery.

The Committee hopes that the knowledge gained from the YJGC Program can
inform the development and implementation of other restorative justice programs in
the Victorian criminal justice system. Thus, while the recommendations in this
chapter relate specifically to the YJGC Program, the Committee also encourages the
Victorian Government to consider these issues in the implementation of the pilot
Young Adult Restorative Justice Group Conferencing (YARJGC) Program at the
Neighbourhood Justice Centre (NJC) and any other restorative justice programs in
Victoria.

10.1

A framework for restorative justice in Victoria

There is currently no coordinated approach to the provision of restorative justice
programs in Victoria. As observed in chapter 8, the two restorative justice programs
currently operating in Victoria, the YJGC Program in the Children’s Court and the
pilot YARJGC Program at the NJC, have evolved in different contexts and operate
quite separately. While the Committee was informed that the development of the
YARJGC Program has taken into account lessons from the YJGC Program, the
young adult program has developed as a distinct program with quite separate goals
and performance indicators. 1361
The Department of Justice facilitates a Restorative Justice Advisory Group which
includes representatives from the Department of Human Services (DHS), the
Victorian Association for Restorative Justice (VARJ) and restorative justice service
providers. 1362 The main functions of this advisory group are to oversee the
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See figure 19 in chapter 8 and figure 27 in chapter 9.
Letter from Neil Twist, Acting Director, Appropriate Dispute Resolution, Department of Justice, Victoria, to
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implementation of the YARJGC Program and to advise on the development of a
restorative justice framework for the Department of Justice.1363
The Committee was not provided with details of the proposed contents of the
restorative justice framework currently being developed by the Department of
Justice. 1364 However, the Committee understands that this is a departmental rather
than a whole-of-government framework and that it will not include the YJGC
Program which is administered by DHS. The Department of Justice advised the
Committee that it anticipates the framework will be launched in the first half of
2009. 1365
Divisions between adult and juvenile restorative justice programs are not unique to
Victoria; most Australian states that have adult restorative justice programs maintain
this distinction. 1366 However, a different approach is taken in the Australian Capital
Territory, where one statute provides restorative justice processes that apply to both
juvenile and adult offenders, although that legislation has not yet been implemented
in relation to adult offenders. 1367
The Committee believes that there is a need for a more coordinated approach to
restorative justice in Victoria. It believes that the underlying principles and
philosophies are the same across both the adult and juvenile justice systems.
Therefore, the Committee recommends that the Victorian Government develop a
whole-of-government restorative justice framework. This should identify the
overarching objectives and principles of restorative justice programs in Victoria. It
should also provide a common framework for the practice of restorative justice in
Victoria, including common approaches to data collection, evaluation and research
(discussed in chapter 9); practitioner training and accreditation (discussed in chapter
11); required standards of practice (discussed in chapter 11); and engaging offenders
and victims from particular groups, such as the Indigenous and culturally and
linguistically diverse communities (discussed in this chapter).
This framework should also include a mechanism for sharing information,
knowledge and lessons about restorative justice between and amongst the
Government departments administering the programs and the agencies and
individuals delivering them. This would enable issues, such as those raised in the
remainder of this chapter in relation to the YJGC Program, to be shared and resolved
in a consistent manner. The framework should also set out a strategy for increasing
awareness – both among key stakeholders (discussed in this chapter) and the wider

1363
1364

1365
1366

1367

260

Letter from Neil Twist, above n 1362, attachment, 6.
Attorney-General, Victoria, Attorney-General's justice statement 2: The next chapter (2008) Department of
Justice, Victoria, 29.
Letter from Neil Twist, above n 1362, attachment, 2.
For example, in New South Wales the youth justice conferencing program is run by the Department of
Juvenile Justice, while the pre-sentence adult forum sentencing program is run by the Attorney General’s
Department and the post-sentence adult program is run by the Department of Corrective Services. See
Department of Corrective Services, New South Wales, Restorative Justice Unit: Information brochure;
NSW Attorney General's Department, Forum sentencing: Facing up to crime; Department of Juvenile
Justice, New South Wales, Youth justice conferencing policy and procedures manual (2005).
Crimes (Restorative Justice) Act 2004 (ACT).

Chapter 10 – Improving current restorative justice programs in Victoria

community (discussed in chapter 12) – about restorative justice programs and
restorative justice in general.
The Committee believes that this framework should clearly place restorative justice
in the context of non-adversarial law and should contain links to the use of
restorative practices in other sectors, particularly in schools. The Committee
discusses the importance of developing a broader statewide restorative practices
approach in chapter 12.
Recommendation 50: Restorative justice framework

The Victorian Government should develop a whole-of-government restorative
justice framework that:
•
•

•
•

10.2

sets out the overarching objectives and principles of restorative
justice in Victoria
provides a blueprint for the consistent practice of restorative justice
in Victoria, including providing common approaches to data
collection, evaluation and research; practitioner training and
collaboration; required standards of practice; and engaging victims
and offenders from particular groups (for example Indigenous and
CALD)
sets out a strategy for promoting restorative justice to key
stakeholders and the general community
establishes a mechanism for sharing information and knowledge
about restorative justice generally between those involved in
administering and delivering restorative justice programs.

Offender referral and participation

Offender participation rates in the YJGC Program vary between Children’s Court
locations throughout Victoria. Figure 28 sets out data about offender referral to, and
participation in, the program. The 2006 evaluation of the YJGC Program considered
data from 2003-04 and 2004-05 and identified that referrals fell significantly short of
the targets in those years. In both years the target number of conferences in
metropolitan Melbourne was 85, while only 22 conferences were actually held in
2003-04 and 24 in 2004-05. 1368 In the Gippsland and Hume regions the number of
conferences held in those years was closer to, and in some cases exceeded, their
targets. In Gippsland in 2004-05 there were 38 conferences held, nearly double the
target of 20.
The Committee notes that there has been a marked increase in the number of
conferences held in metropolitan Melbourne from 2004-05, with 43 conferences held
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in 2006-07 and 55 conferences held in 2007-08. 1369 Information provided by DHS
shows that referrals to the program are continuing to increase. DHS informed the
Committee that in the first half of 2008-09 all group conference providers in the state
received their highest number of referrals since the program’s commencement. 1370
Figure 28: Young people referred to, and participating in, the Youth Justice
Group Conference Program between 2004-05 and 2007-08 1371
2004-05

2005-06

2006-07

2007-08

Region(s)

Ref.

Conf.

Ref.

Conf.

Ref.

Conf.

Ref.

Conf.

Metro Melbourne

30

24

30

28

40

43

61

55

Gippsland

40

38

26

25

35

30

44

35

Hume

17

16

12

12

34

32

25

25

Barwon South West

N/A

N/A

N/A

N/A

4

4

24

22

Loddon Mallee

N/A

N/A

N/A

N/A

5

5

13

12

Grampians

N/A

N/A

N/A

N/A

3

3

12

18

Total

87

78

68

65

121

117

179

167

Conferences are used in only a small proportion of total Children’s Court criminal
matters. In 2006-07 the Criminal Division of the Children’s Court of Victoria
finalised 17 308 matters, while only 117 conferences were held in that period. 1372 Mr
Peter Condliffe of VARJ suggested that Victoria’s rate of youth justice conferencing
lagged behind that of other states. 1373
This data raises two issues. Firstly, if there is capacity to increase referrals to the
YJGC Program and, secondly, if there is scope to increase offender participation
following referral. In considering these issues – both of which are discussed in the
next section – the Committee is mindful of concerns about the need to ensure that
offenders’ rights are protected and that the integrity of the process is maintained.
Therefore, the Committee’s focus is on ensuring that suitable offenders have the
opportunity to participate in restorative justice processes if they wish to do so.
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10.2.1

Increasing referral to the YJGC Program

Referral by magistrates
The Children’s Court magistrates act as the gatekeepers of the YJGC Program. As
noted in chapter 8, a magistrate may defer sentencing to enable a young person to
participate in a group conference in matters where the magistrate is considering
imposing a sentence of probation or a youth supervision order. 1374 Referral to a
conference is subject to a suitability assessment by a DHS youth justice court advice
worker, conducted in accordance with the Youth Justice Group Conferencing
program guidelines (‘the DHS guidelines’). 1375 In addition, the young person must
agree to participate. 1376
Evidence provided by program service providers suggested that referrals to the
YJGC Program are currently ad hoc and inconsistent both within courts and across
court locations. According to Jesuit Social Services, ‘Certain magistrates routinely
use the program … Other courts fail to make use of the program’. 1377 Mr Mark
Longmuir of Anglicare told the Committee that in his organisation’s experience not
all appropriate cases are referred to group conferencing:
Some members of the magistracy will embrace group conferencing very robustly,
and others will not … There have been many instances on the ground where our
worker in court would have thought this is a prime group conferencing kind of case,
but the magistrate will not allow it to go ahead. There is not a lot of scope for there
to be much discussion around that in the court, particularly from our workers’ point
of view. We are not recognised as an officer of the court, so we cannot necessarily
stand up and say, ‘We think it should’ ... 1378

This problem is not unique to Victoria. In a study of restorative justice programs
throughout Australia, academic Heather Strang observed that courts have ‘no
imperative for referral … nor any external oversight as to whether they do so or
not’. 1379
The following section considers a number of options for increasing the referral of
appropriate matters to the YJGC Program. The Committee notes that the pilot young
adult program at the NJC should not encounter issues with court referrals as the NJC
court is a single-magistrate court and restorative justice approaches are one of the
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court’s fundamental principles. 1380 However, if group conferencing is rolled out to
adults or young adults more broadly across the state, the Committee envisages that
consistency of referrals will potentially be an issue and the approaches suggested
here will be equally applicable.
Educating magistrates
Two of the YJGC Program service providers participating in this Inquiry identified a
need to provide education and training to magistrates about the program and about
restorative justice generally. 1381 In addition, VARJ suggested that there should be
‘mandatory training’ for all relevant judicial officers. 1382 However, none of these
stakeholders provided any details about the type of training they felt was required.
The United Nations’ handbook on restorative justice encourages member states to
provide training to the judiciary as ‘[t]he legal training of judges and magistrates
does not always expose them to the principles and practices of restorative
justice’. 1383 The Monash University Faculty of Law’s submission also highlighted
this issue:
Traditional legal education has prepared lawyers and judges to act in an adversarial
context. The interpersonal skills necessary to engage in therapeutic, collaborative,
team based and holistic processes have not been a part of their training. While
courses in mediation and other forms of alternative dispute resolution have begun to
emerge and to be undertaken by members of the legal profession, there has been no
comprehensive approach to continuing legal and judicial education that includes all
of the principal aspects of non-adversarial processes available today. 1384

Heather Strang has suggested that, where the courts have a discretion to refer
offenders to restorative justice programs (such as the YJGC Program), judicial
officers require ongoing information and training about restorative justice to enable
them to make informed decisions about appropriate referrals.1385
DHS informed the Committee that it distributed posters and brochures about the
program to the Children’s Court venues throughout the state, although this material is
not specifically targeted at magistrates.1386 The Committee did not receive any
information about education currently provided to Children’s Court magistrates
about the YJGC Program and restorative justice generally. However, the Committee
notes that the Judicial College of Victoria did not provide any training on restorative
justice in 2008 and nor is any scheduled for 2009. 1387
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The Committee believes that the Children’s Court magistrates’ awareness of, and
commitment to, the YJGC Program is integral to the program’s success. Given that
the YJGC Program is now operating statewide, the Committee believes there is a
need to ensure that all Children’s Court magistrates fully understand the program
including its aims, underlying philosophy, the benefits of participation, the process
and the suitability criteria. Therefore, the Committee recommends that magistrates
receive information and training on an ongoing basis with a view to ensuring that all
appropriate cases are referred to the YJGC Program.

Recommendation 51: Educating Children’s Court magistrates about the
YJGC Program

The Judicial College of Victoria should consider providing, in collaboration with
the Department of Human Services, information and training for Children’s
Court magistrates about the YJGC Program, including its aims, underlying
philosophy, the benefits of participation, the process and the suitability criteria.
Mandatory referral
Participation rates in restorative justice programs are generally lower where the
judicial officer has discretion whether or not to refer an offender to the program. 1388
Some magistrates appear reluctant to refer offenders to restorative justice programs
of their own accord, with participation usually negotiated by the young person, their
lawyer and their family. 1389
Another method of increasing referrals to restorative justice programs is to make it
mandatory for magistrates to refer all matters. Such a model operates in New
Zealand where the Youth Court is required to refer to a group conference all matters
where a young person ‘does not deny’ a charge. However, the convenor does have
some discretion not to convene a conference in cases that are not suitable. 1390
An alternative model operates in Queensland where the court is required to consider
referring a young offender to a conference if he or she has been found guilty of an
offence. 1391
Many stakeholders viewed mandatory referral to conferencing as contrary to the
fundamental principle that participation in conferences should be voluntary. For
example, Anglicare’s submission stated:
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To apply mandatory referrals … would be to undermine the restorative justice ethic
reflecting a willingness of participants to undertake group conferencing voluntarily
and without duress.
In all cases legislative and judicial processes must be flexible enough to permit the
assessment of cases on their individual merits. Mandatory referral requirements
would limit this capacity. 1392

Stakeholders identified a range of issues associated with a requirement that courts
refer cases to conferences, including the possibility of offenders not taking
responsibility for their offending and the risk of victim re-victimisation. 1393
However, VARJ suggested that these issues could be addressed by a model under
which:
all guilty pleas [are] considered for referral to a restorative justice program. The
people best placed to determine suitability of a case for conferencing are the
administrators and convenors of restorative justice programs. Guidelines could
ensure some consistency in the types of cases that are considered to be suitable for
conferencing. 1394

While supporting the model proposed by VARJ, Jesuit Social Services’ submission
warned of the risks of ‘overload, routinization and burecratization of the
program’. 1395
The Committee recognises the issues raised by mandatory referral to conferencing. It
agrees that a detailed assessment of the potential suitability for referral of each
offender should be conducted and that the DHS court advice worker is best placed to
conduct this assessment. The Committee received no evidence indicating that the
current program suitability criteria, contained in the DHS guidelines, were not
operating effectively, and considers that these criteria should continue to be used in
assessing an offender’s suitability to participate in the YJGC Program.
The Committee concludes that educating magistrates about the program and
restorative justice generally as suggested above is a more appropriate method of
increasing referrals to the program.
The Committee believes that referral rates to the YJGC Program should be
monitored. If there are continuing low referral rates, consideration should be given to
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the introduction of legislation based on the Queensland model. This would require
magistrates to consider referring all matters where an offender has pleaded guilty or
been found guilty to an assessment of suitability to participate in a group conference.
Referral guidelines
Several stakeholders suggested that inconsistent referrals to the YJGC Program could
be addressed by the introduction of referral guidelines for magistrates. For example,
Mr Findlay McRae of Victoria Police told the Committee, ‘we think guidelines for
referral would be useful for the magistracy and for the judiciary, because it promotes
consistency and predictability for other players in the court system …’ 1396 VARJ, on
the other hand, stated that its preferred model would be the mandatory referral of all
guilty pleas for a suitability assessment by the court advice worker. 1397
The submission of the Salvation Army – Brayton Youth and Family Services
(Salvation Army – BYFS) suggested that a requirement for magistrates to clearly
articulate their reasons when referring an offender to the program would be more
useful than referral guidelines. 1398 This is consistent with suggestions made by
stakeholders interviewed as part of the recent evaluation of a conferencing program
for young adults in New South Wales. 1399
The Committee believes that referrals to the YJGC Program should continue to be
made in line with the suitability criteria outlined in the DHS guidelines. It is of the
view that the approach recommended above of increased education for Children’s
Court magistrates, particularly about the criteria, will help ensure that appropriate
referrals are made. Therefore, the Committee does not believe that judicial referral
guidelines are required.

The role of legal representatives
Several stakeholders commented that legal representatives may also have a
significant influence on whether a matter is referred to a YJGC Program conference.
Noting that some magistrates are more likely to refer to the program than others,
Jesuit Social Services also acknowledged, ‘Certain lawyers make more effective use
with some of their clients’. 1400
The DHS guidelines state that the conference convenor may consult with a young
person and their legal representatives prior to a court hearing to discuss a potential
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referral to a group conference. 1401 Further, the young person’s legal practitioner is
required to attend the conference. 1402
DHS has produced an information sheet for lawyers about the YJGC Program and
the role of lawyers in the conference process. 1403 In addition, DHS distributed posters
and brochures about the program to Victoria Legal Aid officers throughout the
state. 1404
The Law Institute of Victoria emphasised the importance of offenders receiving legal
advice prior to deciding whether to participate in a restorative justice program. The
Institute’s submission stated: ‘This ensures that offender participants are able to
make fully informed decisions about their options and the consequences of their
involvement in the program’. 1405 This is also consistent with recognised international
best practice. 1406
However, if a young person’s lawyer does not fully understand the YJGC Program
and its underlying rationale, the young person may not always receive appropriate
advice. International research has identified that sometimes offenders receive legal
advice that they should not participate in restorative justice interventions, even when
it may be appropriate for them to do so. 1407
Magistrate David Fanning of the NJC agreed that understanding among the legal
profession of restorative justice generally and, in particular, of the YJGC Program,
was limited. However, he observed that ‘the Children’s Court is a fairly discrete area.
It has a limited number of practitioners who regularly appear in it, so it is not part of
the mainstream of the criminal law either at the Bar or among solicitors’. 1408
Evaluations in other jurisdictions have also identified the need to educate lawyers
about restorative justice programs. For example, judges interviewed as part of the
evaluation of New Zealand’s pilot court-referred adult restorative justice program
emphasised the need for ‘better communication with the legal profession, the
promotion of restorative justice by the Law Society, [and] more education of lawyers
…’ 1409
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The Committee agrees with stakeholder submissions that improving lawyers’
knowledge and understanding of the YJGC Program will contribute to more
informed decisions about the appropriateness of participation, potentially increasing
access to the program for young offenders. The Committee believes that training and
information should be provided to lawyers practising in the Children’s Court of
Victoria. This should include information about the program’s aims, its underlying
philosophy, the benefits of participation, the process and the suitability criteria. This
information and training should be developed in consultation with the Law Institute
and the Victorian Bar.
The Committee considers the education of lawyers in non-adversarial approaches in
general in chapter 12.
Recommendation 52: Educating lawyers about the YJGC Program

The Victorian Government should work with professional bodies to provide
regular training and information for lawyers about the YJGC Program, including
its aims, its underlying philosophy, the benefits of participation, the process and
the suitability criteria.

The role of DHS court advice workers
As noted earlier, participation in a group conference is usually instigated by the
young person, their lawyer or the young person’s family. Jesuit Social Services’
submission suggested that DHS youth justice court advice workers could adopt ‘a
more proactive advisory function that requires them to consider this (group
conferencing) option in all matters where a supervisory order is being considered by
the Magistrate’. 1410 No other stakeholders commented on the role of DHS youth
justice court advice workers.
A proactive approach has proven to be an effective strategy in some other
jurisdictions. For instance, referrals to restorative justice ‘reparative mediations’ in
Western Australia increased significantly when the program administrators carried
out an ‘aggressive awareness raising campaign including staffing the courts dealing
with guilty pleas so that the mediation option was always very much in the mind of
those involved in the sentencing process’. 1411
The Committee did not receive sufficient evidence to make a recommendation about
this issue, but encourages DHS to consider the role of youth justice court advice
workers and identify strategies for these workers to promote and encourage
participation in the YJGC Program.
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10.2.2

Increasing offender participation in the YJGC Program

In chapter 9 the Committee noted that very little is known about the reasons for
offender participation or non-participation in restorative justice programs and
recommended more research in this area.
The Children, Youth and Families Act 2005 (Vic) requires the young person to agree
to participate in a conference before the court can defer sentencing to allow a
conference to be held. 1412 Following the deferral the young person may decline to
participate in the conference, in which case the matter is returned to court for
sentencing. 1413
In this section the Committee considers a range of strategies for encouraging the
participation of suitable offenders in the YJGC Program. These issues will also be
relevant in encouraging offender participation in the YARJGC Program and any
other restorative justice processes that may be implemented in Victoria.

Provision of information about the program
A number of stakeholders suggested that providing information about the YJGC
Program to potentially suitable young offenders at an early stage will encourage their
participation. The Salvation Army – BYFS’s submission stated that where ‘accurate
information is imparted to the offender there is less chance that the offender will
decline participation in the conference’.1414 Ms Laura Simmons of the Salvation
Army – BYFS shared a case study with the Committee that demonstrated how a full
explanation of the conference process and the role of the convenor encouraged two
young offenders who were initially hesitant to participate in a conference (see case
study 9 in chapter 9). 1415
The Victorian Bar’s submission emphasised that ‘greater exchange of information to
potential participants may assist in alleviating fear or discomfort on the offender’s
part’. 1416 Similarly the Law Institute of Victoria suggested that providing more
detailed information, including case studies and testimonials, might encourage
offenders to participate. 1417
The DHS guidelines suggest that, prior to the young person’s appearance in court,
the convenor may consult with young people and their legal representatives to clarify
the program’s expectations, discuss the suitability of the case and address any
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concerns about the conference process. 1418 In addition, the guidelines set out the
matters to be covered during the convenor’s initial contact with potential conference
participants, including the offender. The convenor is required to:
•
•
•
•
•

explain the purpose of the conference and the conference process
explain the benefits of attendance
explain the role of a police officer at the conference as an information
provider, not as a prosecutor or co-convenor
ascertain any special specific needs of participants
emphasise the confidentiality of matters discussed at the conference. 1419

The Victorian Government has also published a plain-language brochure and a fact
sheet that provide information to young offenders about the YJGC Program and the
conference process. 1420
The Committee agrees with evidence received that the provision of information to
young offenders prior to their participation in the YJGC Program is important to
ensure they fully understand the program and the consequences of participation. The
Committee did not receive any evidence about the adequacy of information currently
provided to offenders about the program. However, it is clear that convenors play a
key role in providing information and explanations to young people and the
Committee believes that this should be emphasised in training received by
convenors. Training is discussed more in chapter 11.

Rewards for participation
The Children, Youth and Families Act provides an incentive for offenders to
participate in the conference process, stipulating that if a young person has
participated in a conference and agreed to the outcome plan, the court must impose a
sentence that is less severe than if the young person had not participated in the
conference. 1421 The legislation also provides that a young person who has been
referred to a conference cannot be given a harsher sentence because they did not
participate. 1422
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Many stakeholders supported the current legislative arrangements, stating that they
provide an effective incentive for offenders to participate in the YJGC Program. 1423
The Salvation Army – BYFS emphasised:
It is important to note that the young person needs to have actively participated and
agreed and actioned their outcome plan, the Court will receive a report following the
conference which details what took place at the conference and includes the
outcome plan. 1424

The Salvation Army – BYFS’s submission pointed out that there may be double
jeopardy issues where young people ‘have actively participated in the conference and
return to court for sentencing and are given a supervisory order’.1425 The submission
suggested that magistrates should be required to state how the offender’s
participation in a group conference has been taken into consideration in the
sentencing decision. The Committee did not receive any other evidence on this issue.
While most submissions advocated rewards for participation in a conference rather
than sanctions for non-participation, VARJ’s suggested:
Refusal to participate should be construed as an assertion that the offender is
disinterested in the impact of the offence upon the victim and the community and
that the offender is unwilling to take responsibility for repairing the harm caused by
that impact. 1426

Jesuit Social Services’ submission specifically opposed VARJ’s suggestion, as did
many others implicitly through their opposition to the imposition of sanctions for
non-participation in a conference. 1427 The Law Institute of Victoria commented that
‘The existence of sanctions for failure to participate restricts the free participation of
individuals in the process and would have similar impacts as the mandatory referral
of offenders’. 1428
The Committee believes that the current legislation, whereby participation is
rewarded through sentencing but non-participation is not sanctioned, is functioning
effectively to encourage offenders to participate in conferences. It is important that
offenders are fully aware of the potential benefits of participating in the conference
process. Thus it is essential that offenders receive appropriate information from the
DHS youth justice court advice worker, the convenor and their legal representative.
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Indefinite referral to a conference
Jesuit Social Services’ submission stated that a system whereby the court has the
option of not requiring the young person to return to the court if the conference is
successful and the outcome plan is fulfilled ‘would provide more incentive for some
families and young people to take up the option and complete the conference and
outcome plan’. 1429 Under Jesuit Social Services’ proposed model, the court would
still receive a report on the conference and the convenor would be able to refer the
matter back to court if it was thought that was appropriate, for example if the young
person does not comply with the outcome plan.
Such a model exists in Queensland. In that state, when a young offender is found
guilty, the court has the option of making an indefinite referral to a conference (in
which case the matter does not go back to court for sentencing) or a referral to a
conference before sentence. 1430
No other stakeholders commented on this issue.
The Committee notes that in Queensland group conferences may be used in relation
to all offences committed by young offenders, including less serious offences.
However, in Victoria conferences are currently only available for offenders who
have committed more serious offences – those where the court is considering
imposing a sentence of probation or a youth supervisory order. 1431 The Committee
believes that, in the case of these more serious offences, it is appropriate for the
matter to return to court for sentencing. In the Committee’s view, the current system
of rewarding conference participants through a lesser sentence, as discussed above,
provides an appropriate incentive for young offenders to participate in conferences.

Mandatory participation
Another way of increasing conference participation rates is to mandate the offender’s
participation. When considering the suitability of a young person to participate in the
program, the DHS youth justice court advice worker considers a range of factors
including the young person’s level of motivation to attend and participate. 1432 In
addition, there is a legislative requirement that the young person consent to
participate in the conference. 1433
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Not all Australian youth courts require the offender’s consent to order a conference.
However, in all Australian jurisdictions the young person has a right not to proceed
and to have the matter dealt with by a court. 1434
A majority of stakeholders who commented on this issue supported the principle that
the offender’s participation in a restorative justice program should be voluntary. 1435
This is consistent with international best practice. 1436 The Salvation Army – BYFS’s
submission summarised the risks associated with mandatory offender participation in
restorative justice programs:
(YJGCP) Restorative justice is a voluntary program based on the premise of
restoring harm, taking responsibility and balancing the needs of both victims(s) and
offenders. Where an active effort is made to increase offenders participation it can
lack credibility, as offenders may not assume genuine responsibility or demonstrate
remorse and victim empathy. Where these crucial ingredients are missing or lacking
there is concern that the victim could be re-victimised by an offender who is not
actively engaging or understanding their role in the process. Furthermore issues
concerning the offender’s motivation to attend the conference as well as their ability
to follow through with any commitment that they make at that time may be
jeopardised. 1437

Reverend Jonathan Chambers of Anglicare also emphasised that referring
inappropriate cases to conferencing will impact on the quality of the conference. He
told the Committee, ‘If you have an offender who is really there just because they
think this is going to help get them out or get off a bit easier or whatever, it will
make it more difficult to actually come up with a good outcome’. 1438
However, a contrary view was taken by VARJ and the Victorian Bar which both
stated ‘there appears to be no reason why an offender cannot be ordered by a court to
proceed to a conference or other restorative justice program’. 1439 These submissions
cited the New South Wales youth conference scheme under which an offender can
elect to have a matter heard by court rather than by a conference, however the court
can still order a conference. 1440
The Committee is mindful of the human rights concerns of stakeholders on this issue.
In particular, it notes that the Charter of Human Rights and Responsibilities Act 2006
(Vic) provides that an offender has a right to have a matter heard by a ‘competent,
independent and impartial’ court.1441 The Committee also concurs with stakeholder
submissions that restorative justice processes are most likely to have constructive
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outcomes where the offender participates fully and freely. It therefore supports
current arrangements whereby the offender is required to consent and demonstrate
motivation to attend the conference.

Participation by disadvantaged offenders
In chapter 9 the Committee noted the dearth of demographic information about
offenders participating in restorative justice programs and identified a need for
further research and data collection. However, consistent with available research,
stakeholders suggested that the participation of disadvantaged groups in the YJGC
Program is low. Jesuit Social Services’ submission emphasised that it is important to
ensure ‘that restorative justice interventions reach this [more disadvantaged]
population and are not offered only to those with higher levels of community and
family support’. 1442
In particular, the Committee received evidence that Indigenous and culturally and
linguistically diverse young people have low participation rates in the YJGC
Program.
Indigenous offenders
The 2006 evaluation of the YJGC Program found low levels of participation by
Indigenous offenders in metropolitan Melbourne. The evaluation suggested that
increasing the rate of referral to the conferencing program will ‘assist in the
management of the over-representation of Aboriginal Australian youth in the
criminal justice system’. 1443 It suggested a range of strategies to increase the
participation rates of Indigenous offenders including that elders or other community
members be encouraged and supported to attend conferences and that DHS
implement a key performance indicator relating to the participation of Indigenous
youths in the program. The latter recommendation was implemented in June
2007. 1444
DHS informed the Committee that it has taken a number of steps to increase the
participation rates of Indigenous offenders in the YJGC Program. These include
requesting program service providers throughout the state to make contact with local
Indigenous organisations to have respected elders participate in conferences where
appropriate. According to DHS, ‘All service providers have these links and many
utilise the cooperative’s staff when formulating outcome plans for indigenous young
people’. 1445
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Jesuit Social Services, Submission no. 35, 4. See also The Salvation Army – BYFS, Submission no. 9, 7.
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In addition, DHS advised the Committee that the 2009 training program for youth
justice staff and group conferencing convenors will include a module on increasing
the level of participation of Indigenous young people. 1446 However, the Committee
was not provided with detail about the components of this training.
Data provided to the Committee indicates that between 2003 and 2007, 18% of
conference participants in rural and regional Victoria were Indigenous. 1447 In
contrast, only two Indigenous young people were referred to the program in
metropolitan Melbourne over the same period. 1448 Low rates of referral of
Indigenous young people to conferencing programs have also been observed in other
Australian jurisdictions. 1449
Mr Paul McDonald of DHS told the Committee that in his view the number of
Indigenous young people referred to the program in rural and regional areas was
positive:
that probably demonstrates some of the closer linkages that the convenors have had
in the rural areas to attract Indigenous young people, and that would be a positive
over-representation … in relation to the numbers of Indigenous young people we
have in the juvenile justice system. 1450

Mr Longmuir from Anglicare, the Gippsland region YJGC Program service provider,
informed the Committee that between 10% and 30% of the conferences convened by
Anglicare involved Indigenous young people. He stated that group conferences were
highly beneficial for Indigenous young people and suggested that the process could
be further enhanced by greater involvement of elders. 1451 Several participants in the
Committee’s Indigenous Australian Communities Forum emphasised that elders
should be treated as consultants and properly respected and remunerated for any such
involvement. 1452
Mr McDonald observed that the low numbers of Indigenous youth participating in
the YJGC Program in metropolitan Melbourne may be related to the fact that, since
October 2005, Indigenous young people have had the option to have matters heard
by the Koori Children’s Court:
The low number of Indigenous referrals in the metropolitan area may be due to the
process of the Koori justice court and some of the choices that are being chosen in
relation to taking up the youth justice group conferencing, as opposed to the Koori
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youth justice court. We have also talked to our provider in the city about some
further work to promote such a scheme to the Indigenous community within the
metropolitan area. 1453

Judge Paul Grant, President of the Children’s Court of Victoria, also expressed the
view that low rates of Indigenous young people in Melbourne may be due to matters
being heard by the Koori Court. He cautioned:
I think going into Koori Court is much more onerous than being dealt with in the
mainstream court, there is a question, then, of whether you would subject a young
Aboriginal person to the process of Koori Court and then require them to participate
in a conference. Because it really is requiring them to participate in two fairly
significant and fairly onerous processes. 1454

DHS informed the Committee that the YJGC Program provider in metropolitan
Melbourne regularly attends the Children’s Koori Court ‘and has invited the elders
who sit on the Court to attend suitable group conferences to orientate them to the
program and the outcomes it can provide for young people’.1455
The scope to utilise restorative justice more extensively in the Koori Court is
discussed further in chapter 12.
The Attorney-General’s justice statement 2 states that the Victorian Government will
identify opportunities to extend restorative justice initiatives for Indigenous
communities. 1456 The Committee did not receive any information about this
proposal.
The notion of restorative justice services for Indigenous people was supported by
stakeholders. Giving evidence to the Committee on behalf of the Victorian
Aboriginal Legal Service, Ms Greta Clarke highlighted the success of the Koori
Court and commented, ‘There is also a need to create space for the utilisation of
Indigenous Australian knowledge in the development of ADR processes, particularly
restorative justice programs’. 1457
The Committee believes that young Indigenous people have the potential to
significantly benefit from involvement in the YJGC Program and that efforts should
be made to increase their involvement where appropriate, particularly in metropolitan
Melbourne. The Committee agrees with suggestions that mechanisms should be
established for including elders and other members of the Indigenous community in
group conferences and commends the preliminary work that DHS has done to
educate elders about the program. As the Committee received limited evidence about
other strategies to increase the participation of Indigenous people in restorative
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justice programs, it recommends that the Victorian Government undertake further
research on this issue.
The Committee acknowledges that Indigenous participation rates may also be an
issue for the pilot YARJGC Program and any adult restorative justice programs
implemented in Victoria in the future. It therefore recommends that the proposed
research not be confined to the YJGC Program but consider strategies for increasing
the involvement of Indigenous offenders in restorative justice programs generally.
While the Committee did not specifically receive any information about the
participation of Indigenous victims of crime in conferencing processes, it
acknowledges research that identifies that Indigenous people are over-represented as
victims of crime. 1458 Therefore, it recommends that the proposed research also
consider strategies for engaging Indigenous victims in restorative justice processes.
The Committee also recognises the importance of restorative justice service
providers having links with the Indigenous community, and staff being trained in
strategies to engage that community in restorative justice programs. The Committee
recognises the work that DHS has undertaken in this regard and believes that these
components should be incorporated into the training of all restorative justice
practitioners in the state. Training is discussed further in chapter 11.
Recommendation 53: Participation of Indigenous offenders and victims in
restorative justice processes

53.1 The Victorian Government should establish a mechanism for the
participation of Indigenous elders and other community representatives in
appropriate YJGC Program conferences.
53.2 The Victorian Government should undertake research on the engagement
of Indigenous victims and offenders in restorative justice processes. This
research should be conducted in a manner that actively engages with
Indigenous stakeholders to harness Indigenous culture and expertise.
Culturally and linguistically diverse offenders
The 2006 evaluation of the YJGC Program found that only 9% of group conference
participants were from culturally and linguistically diverse (CALD) backgrounds
compared to 27% of offenders in the control group. 1459 The evaluation concluded
that efforts should be made to increase the participation of CALD young people in
the program and suggested the implementation of strategies similar to those used to
engage young Indigenous people.
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Ms Jan Noblett of DHS advised the Committee, ‘It is very early days in terms of the
development of any particularly new model, but it is certainly on our horizon as
something we need to continue to evolve and develop’. 1460 She emphasised that
increasing the capacity of convenors to understand particular groups and providing a
flexible model were important in improving access to CALD young people.
While YJGC Program services providers are required to collect information about
offenders’ ethnicity, the number of CALD young people subject to a group
conference is not a key performance indicator for the program. 1461 Ms Noblett told
the Committee in relation to CALD youth:
In terms of measures, I think we would be probably needing to embed performance
measures or KPIs around what we anticipate would be relative targets, and that
would probably be based on proportionality of those groups represented in youth
justice more broadly. 1462

No other stakeholders commented on the participation rates of CALD young people.
The Committee notes that the Attorney-General’s justice statement also signals that
the Victorian Government will identify opportunities to extend restorative justice
initiatives to refugee communities, although the Department of Justice did not
provide the Committee with any details about this proposal. 1463
The Committee believes it is important to ensure that young people from CALD
backgrounds have the opportunity to participate in youth justice conferences where
appropriate. The Committee recommends that DHS should introduce a key
performance indicator of the YJGC Program that relates to the participation of
offenders from CALD backgrounds in the program.
The Committee did not receive any evidence about specific strategies that could be
implemented to increase CALD participation in restorative justice initiatives. It
suggests that the Victorian Government conduct research on this issue, drawing on
lessons learned from strategies used to engage Indigenous offenders. In particular,
the Committee believes that there may be benefit in considering strategies to involve
CALD community representatives and elders in restorative justice processes.
Consistent with its recommendations to encourage the participation of Indigenous
Australians in restorative justice processes, the Committee recommends that this
research should not be limited to the YJGC Program but should consider strategies
for increasing CALD involvement in restorative justice programs generally and
should also include strategies for engaging victims from CALD backgrounds. The
Committee also highlights the importance of actively involving CALD stakeholders
in this research.
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Recommendation 54: Participation of CALD offenders and victims in
restorative justice processes

54.1 The Department of Human Services should introduce a key performance
indicator of the YJGC Program that relates to the participation of offenders
from CALD backgrounds in the program.
54.2 The Victorian Government should undertake research on the engagement
of CALD victims and offenders in restorative justice processes. This
research should be conducted in a manner that actively engages with
CALD stakeholders to harness CALD culture and expertise.

10.2.3

Program demand

In this section the Committee has identified a number of strategies for increasing
offender referral to and participation in the YJGC Program. It acknowledges that one
implication of the implementation of the Committee’s recommendations may be an
increased demand for the program. The Committee received evidence from one
service provider that demand already exceeds its ability to provide the program.
Anglicare’s submission stated:
In every geographic area, anecdotal evidence suggests that the demand for these
services is many times greater than the capacity to deliver.
Anglicare Victoria’s experience within the Gippsland youth justice group
conferencing program reflects identical trends … The Gippsland program is
achieving an annual target of 30 cases, and yet:
•
•
•

there is still greater demand, especially in regions the existing program
cannot reach;
there is no capacity to extend the service or increase targets (to 200 cases
per year, for example);
it is clear that long travel times and rising fuel costs are also significant
pressure points for the Anglicare Victoria staff servicing the Gippsland
region. 1464

Mr Longmuir of Anglicare told the Committee that he expects demand for the
program to increase even further:
we think we probably still have not got the message through to everyone who we
want to get it through to, so we think that once we have been able to do that — talk
to a whole range of solicitors who we probably have not got to, just sort of building
the program up — within the next year or two there is probably going to be even
more demand. 1465
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The Committee acknowledges Anglicare’s concerns, although it notes that no other
service providers raised these issues. Restorative justice is currently a priority of the
Victorian Government and, in light of this, the Committee believes the government
should undertake work to identify progressive demand for restorative justice
services. Therefore the Committee suggests that the Victorian Government should
undertake a review to identify the potential demand for the YJGC Program
throughout Victoria over the next five years. This will help inform decisions around
funding to ensure service providers are adequately resourced to meet demand.
Recommendation 55: Review of YJGC Program demand

The Victorian Government should undertake a review to identify the likely
demand for the YJGC Program throughout Victoria over the next five years.

10.3

Victim participation

Victims are entitled to attend or be represented at YJGC Program conferences but
their presence is not necessary for the conference to occur or for an outcome plan to
be agreed upon. 1466 The victim’s participation in the YJGC Program is voluntary at
all times. Several stakeholders highlighted the importance of the victim’s
participation in restorative justice initiatives being voluntary. 1467
Ms Noblett of DHS informed the Committee that victims are involved either
personally or through representatives in over 80% of YJGC Program conferences.
She added, ‘research indicates a conference is more effective if a victim participates,
and we are quite pleased with that high rate …’ 1468 However, one program service
provider, Jesuit Social Services, reported that actual victims – as opposed to victim
representatives – attended only 52% of conferences it convened and suggested that
the rate of actual victim attendance could be improved. 1469
Several other stakeholders also emphasised the importance of victim involvement in
YJGC Program conferences. For example, Mr Mark Rumble of the Salvation Army –
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BYFS told the Committee that victim involvement is ‘absolutely critical’ to the
success of a conference. 1470
The Committee notes that the YJGC Program victim participation rate is high
compared to that of some other comparable programs. 1471 However, given the
evidence of the benefits of victim involvement in restorative justice processes, both
for the victim as an individual and for the outcomes of the process, the Committee
believes that it is vital that ongoing efforts are made to encourage victims to
participate in the YJGC Program.
In the following section the Committee identifies a number of strategies for
encouraging victim participation and ensuring that victims’ rights and interests are
fully protected in the process. While the focus of the discussion is on the YJGC
Program, the issues are also of relevance to encouraging victim involvement in
restorative justice in other contexts, for example the YARJGC Program.

10.3.1

Contacting victims

The Salvation Army – BYFS’s submission explained how it encourages the
participation of victims in YJGC Program conferences:
In our practice we always endeavour to contact the victim and inform them about
the process and what will be happening. The victim is provided with information
about the Program and is informed as to how they can be involved. If they choose
not to attend the conference they are informed of other ways of having victim input
enabling them to relay to the convenor how they have been impacted, to write a
victim impact statement, to send someone to represent them, or use a formal victim
agency representative. 1472

Mr Russell Jeffery, a convenor with Jesuit Social Services, told the Committee it is
the police, rather than the convenor, who makes the initial contact with victims:
in the Victorian model we are reliant on the police to pass on the victim’s details, so
in the initial part of the program we will contact the informant, talk to them a little
bit about the program and ask them to contact the victim and gain their permission
to have their contact details shared with us so that we can talk to them. 1473

His colleague Mr Tony Hayes added:
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you have got 10 000 police in Victoria and you rely on whoever you talk to – either
a constable or a senior constable or a detective – to explain this program to the
victim. 1474

DHS publishes a fact sheet on the YJGC Program for police. The fact sheet states
that the role of police is to ‘[d]iscuss the group conferencing program with the
victim, and with permission of the victim provide his/her details to the convenor
following the referral by the Court’. 1475
Mr Hayes suggested that the system currently in place in New South Wales provides
a better model for contacting victims. He told the Committee that in New South
Wales ‘the court will send victim details through the coordinator of the program,
who will then allocate it to a sessional convenor’. 1476 The convenor then makes
contact directly with the victim.
No other stakeholders mentioned this issue.
The Committee acknowledges that the idea of participating in a group conference
may be very confronting for victims. Therefore, it is important that the initial contact
with victims is made by a person who fully understands the conference process and
the opportunities it provides. The Committee believes that the conference convenor
is better placed than police to provide this initial information to victims. It therefore
recommends the implementation of a system similar to that operating in New South
Wales where convenors are provided with victims’ contact details and are able to
contact them directly to inform them about the group conference process and
encourage their participation.
Recommendation 56: Informing victims about the YJGC Program

The Victorian Government should develop and implement a system which allows
for conference convenors to contact victims directly to inform them about the
opportunity to participate in a YJGC Program conference.

10.3.2

Providing information to victims

Research has identified a number of reasons for victims choosing not to participate in
restorative justice processes, including feeling that the process is not worthwhile and
being afraid of the offender. 1477 This suggests that strategies that provide information
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to victims and address any concerns they have about the program may potentially
increase victim involvement. 1478 For example, VARJ’s submission commented,
‘Victims who participate in restorative justice conferencing processes including
group conferencing need to feel confident that their concerns will be sufficiently
dealt with’. 1479
The DHS guidelines outline the information that the convenor should provide to
potential conference participants, including the victim, when making initial contact.
This includes information about their rights and the benefits of attending. 1480 In
addition, the guidelines state that prior to the conference the convenor should explain
the conference process and the victim’s role. 1481 DHS has also published an
information sheet for victims about the YJGC Program. 1482
Mr Ian Lulham, who gave evidence on behalf of the Law Institute of Victoria, shared
an example that demonstrates the importance of providing adequate information to
the victim prior to a conference:
I have just come across that [conferencing] on behalf of a client in the last few
weeks. My experience of that was not very positive. Unfortunately, because they
seem to be so keen to be informal and alternative, they did not really explain, I did
not think, to the victim of the crime what on earth was going on. It tended to make
the person very uncomfortable and vulnerable. 1483

The Committee notes that this example relates to a conference held in another state.
The Committee did not receive any evidence of victims having negative experiences
of participation in the YJGC Program. The Committee believes that this reflects the
high quality of services provided by Victorian YJGC Program providers. However,
the Committee acknowledges the vulnerability of victims in restorative justice
processes and in particular notes the risk of re-victimisation. Therefore, the
Committee encourages DHS and service providers to give ongoing consideration to
the needs of victims. The ability of convenors to provide the necessary information
and support to victims will be enhanced by them receiving training on victims’
issues, which is discussed in the next section.
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10.3.3

Training convenors about victims’ rights and needs

VARJ told the Committee that group conference convenors need to have training
about victims’ rights to ensure that victims’ rights and interests are protected. 1484
VARJ developed and provided recent training for YJGC Program providers, but it
informed the Committee that this training does not provide a comprehensive
understanding of victims’ experiences, concerns, rights and needs:
The present short course training provided to convenors, and other interested
persons in the process of group conferencing, is constrained by time and therefore
provides a less than comprehensive understanding of victims’ concerns. VARJ
believes that the training for the conferencing process needs to be more extensive
and place a greater emphasis upon victims’ issues. This may be accomplished by
providing more time for the training and including the victim referral agency in the
training preparation and delivery. 1485

The Salvation Army – BYFS also suggested that conference convenors should
receive ‘victim empathy training’. 1486
The Committee notes evidence that the training provided currently to YJGC Program
convenors does not adequately address victims’ rights issues. The Committee
believes it is important for all convenors to have a comprehensive understanding of
victims’ rights and potential concerns. It therefore recommends that all YJGC
Program convenors receive training on these issues. This training should be
developed in conjunction with victims’ groups and agencies to ensure that all
relevant issues are fully addressed.
The training requirements of conference convenors are discussed in more detail in
chapter 11.
Recommendation 57: Training YJGC Program providers about victims’
rights and needs

The Victorian Government should, in consultation with victims’ groups, develop
and provide training for YJGC Program providers about victims’ experiences,
concerns, rights and needs.

10.3.4

Post-conference follow-up with victims

The Salvation Army – BYFS informed the Committee that there is a lack of followup with the victim following a YJGC Program conference, particularly in relation to
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the offender’s implementation of the outcome plan. According to the Salvation Army
– BYFS’s submission:
The pre-conference and conference phases provide for the victim to be engaged with
the program, however, post-conference the victim is not followed up, which
possibly decreases some of their satisfaction with the overall process. 1487

The DHS guidelines do not make any mention of following up the victim after the
conference, other than suggesting that the victim be referred to a victim support
agency where a reparation agreement has not been fulfilled. 1488
The Salvation Army – BYFS suggested that service providers be required to notify
the victim of the completion or non-completion of an outcome plan as well as about
the outcome of the sentencing process. 1489 Judge Grant of the Children’s Court of
Victoria suggested that service providers could be required to contact the victim
following the conference to identify and address any concerns or needs they may
have. 1490
Restorative justice programs in some other jurisdictions have formal requirements
for following up with victims. For example, legislation in New South Wales requires
conference administrators in that state to give victims written notice about whether
the outcome plan has been satisfactorily completed by a young offender. 1491
The Committee recognises that victims have a right to be supported and informed
following a group conference. This may have a positive influence on a victim’s
satisfaction with the conference process. The Committee therefore recommends that,
following a YJGC Program conference, the service provider be required to follow up
with the victim to address any needs or concerns he or she might have. In addition,
the victim should be provided with written notice about the completion or noncompletion of the agreed outcome plan and the outcome at court.
In chapter 9, the Committee noted the importance of measuring the satisfaction level
of participants in restorative justice processes, particularly victims. The Committee
believes that, after a conference, it is important to obtain feedback from victims
about their experiences participating in the process. Following up with victims after a
conference provides an opportunity to gather this feedback, in addition to providing
any additional support that a victim may require.
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Recommendation 58: Follow-up with victims after a YJGC Program
conference

The Department of Human Services should amend the Youth Justice Group
Conferencing program guidelines to require service providers to:
•
•
•
•

10.4

contact the victim following the conference to identify and address
any concerns or needs
notify the victim of the completion or non-completion of an outcome
plan
notify the victim of the court outcome
seek feedback from victims about their experiences participating in
the program, in particular in relation to their satisfaction with the
process.

Information and training
Program for Victoria Police

on

the

YJGC

The participation and co-operation of Victoria Police and its members is an
important factor in the success of the YJGC Program. The Children, Youth and
Families Act provides that a group conference cannot proceed unless the informant
or another member of the police force attends. 1492 Ms Simmons of the Salvation
Army – BYFS told the Committee that this ‘is why we need to have an even better
relationship built with them in our areas’. 1493
Mr Rumble, also of the Salvation Army – BYFS, stated that ‘a high level of cooperation from the police and a willingness to achieve a positive outcome … are
absolutely critical to any conference working. The police have to value the
process’. 1494 He informed the Committee that this has not always occurred:
We have had times where the police have not valued it, and it has been a very
difficult process when the police are thinking, ‘This is just a load of rubbish, the
kids need a kick in the tail’, that type of thing. Thankfully that is lesser than the
positive response we are getting from the police. 1495

VARJ recommended mandatory training for all police about the services provided by
restorative justice programs and the role of police in restorative justice processes.1496
The Committee did not receive any information about training currently provided to
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police about the YJGC Program but notes that DHS has published a fact sheet for
police about the program. 1497
Police training about restorative justice programs has contributed to successful
outcomes in other jurisdictions. For example, research in Queensland found that
training police officers about youth justice conferencing ‘increased belief in the
efficacy of conferencing, increased their confidence and understanding of the
procedures associated with conferencing, and reduced the perceived time and effort
in being involved in conferencing’. 1498
Given that police attendance at YJGC Program conferences is now mandatory, the
Committee believes it is essential that police officers have a full understanding of the
process and play an active role in the conference. Therefore, the Committee
recommends that all police officers receive training about the YJGC Program which
identifies and explains the role of police in group conferences as well as the program
aims, its underlying philosophy, the benefits of participation and the process
generally. The training should be supported by a section in the Victoria Police
Manual on participating in a conference.
The Committee notes that police engagement with restorative justice processes will
be even more important if these processes are further expanded in Victoria. In
particular, it recognises the role that police play in requesting diversions to group
conferencing under the Criminal Justice Diversion Program at the NJC as part of the
YARJGC Program – although it is the magistrate who ultimately makes the decision
to refer a matter. 1499 The further expansion of restorative justice programs in Victoria
using this referral mechanism will require the education and support of police.
Recommendation 59: Information and training on the YJGC Program for
police

59.1 The Victorian Government should provide training and information for
police about the YJGC Program, including its aims, underlying philosophy,
the benefits of participation, the process, the suitability criteria and the role
of police in conferences.
59.2 Victoria Police should amend the Victoria police manual to provide
information about the YJGC Program and the role of police in group
conferences.

1497
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Department of Human Services, above n 1475. Note, an information sheet has also been prepared to inform
police in the City of Yarra about the young adult program at the NJC: see Neighbourhood Justice Centre,
above n 1475.
Anna Louise Stewart and Frances Smith, 'Youth justice conferencing and police referrals: The gatekeeping
role of police in Queensland, Australia' (2004) 32 Journal of Criminal Justice, 351. See also People and
Trimboli, above n 1399, 47-48.
Victoria Police, 'Magistrates' Court diversion' in Victoria Police Manual (2007).
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10.5

Outcome plans

The main tangible outcome of a group conference is an outcome plan. These plans
set out how a young person will make amends for the harm caused and how they will
make sure it does not happen again. The Committee received evidence that there are
a number of issues associated with the implementation of outcome plans agreed to at
YJGC Program conferences.

10.5.1

The use of outcome plans in sentencing

After a group conference the convenor is required to prepare a report for the court,
which must attach the outcome plan. 1500 The court is required to take this report into
account in sentencing the young person. 1501 However, the court is not required to
approve the plan. Nor is the court required to include the agreements contained in the
outcome plan into an offender’s sentence, although Judge Grant of the Children’s
Court of Victoria told the Committee that he often does this:
if I get an outcome plan that suggests someone needs to do 10 hours of community
service or something, I would try to incorporate that in the order I make. So I would
make a good behaviour bond with the condition that the person completes the
outcome plan that has been negotiated. If the person did not do it, it could be
brought back before the court as a breach of the bond … it is very hard for the court
to control the process beyond what we are empowered to control, which is what
happens in the courtroom. 1502

The Committee did not receive any evidence about the extent to which other
Children’s Court magistrates incorporate outcome plans into offenders’ sentences.
The Committee also notes that this will not always be an issue as some outcome
plans will be completed before the offender returns to court for sentencing. The DHS
guidelines encourage the group conference to be held as early as possible after the
deferral of sentence to enable the young person to commence fulfilling the outcome
plan requirements prior to sentencing. 1503 In other cases the court may further defer
sentencing to allow the outcome plan to be completed. Magistrate Fanning of the
NJC described his approach:
If people say they are going to give restitution, then I will adjourn it to enable that to
happen. Otherwise you make the restitution order and it might be paid or might not
be paid … If you want the benefit of having paid the restitution, then I will adjourn
the matter, you come back to court, show me the receipt and then I will take it into
account. 1504

1500

1501
1502
1503

1504

Children, Youth and Families Act 2005 (Vic) s 415(8). See also Department of Human Services, YJGC
Program guidelines, above n 1375, 38.
Children, Youth and Families Act 2005 (Vic) s 416(3). See also s 362(3).
Judge Grant, Transcript of evidence, above n 1431, 12.
Department of Human Services, YJGC Program guidelines, above n 1375, 8-9. Note, the guidelines for the
pilot young adult program at the NJC also encourage conferences to be held as early as possible after the
referral: see Neighbourhood Justice Centre, above n 1402, 29.
David Fanning, Transcript of evidence, above n 1408, 6.
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Earlier in this chapter the Committee noted widespread stakeholder support for the
existing arrangements whereby participation in a group conference is rewarded at
sentencing through the court imposing a sentence that is less severe than it would
have imposed if the young person had not participated in a group conference. Mr
Noel McNamara of the Crime Victims Support Association told the Committee that
offenders who have participated in a restorative justice process ‘should get a lesser
sentence if they are showing all signs of contrition’. 1505 However, he also stated that
the offender ‘would only get one chance at it. If you break the condition, then the
sentence applies’. 1506 This cannot be achieved unless the outcome plan was
completed prior to sentencing or the plan was incorporated into the sentence.
The United Nations’ Basic principles on the use of restorative justice programmes in
criminal matters provide that outcome plans should be incorporated into offenders’
sentences:
The results of agreements arising out of restorative justice programmes should,
where appropriate, be judicially supervised or incorporated into judicial decisions or
judgements. Where that occurs, the outcome should have the same status as any
other judicial decision or judgement and should preclude prosecution in respect of
the same facts. 1507

Legislation in some other Australian jurisdictions specifically provides for courts to
approve outcome plans or to incorporate them into sentences. For example,
legislation in Queensland states that the court may include all or any of the terms of
the conference agreement in or as part of the sentencing agreement and impose
conditions about compliance with those terms. 1508
The Committee believes that magistrates should incorporate the outcome plan into an
offender’s sentence where appropriate. This clarifies the legal status of the plan and
provides added incentive for the offender to complete the plan. It would also ensure
that the practice in Victoria is consistent with international best practice. The
Committee believes that this is best achieved through an amendment to the Children,
Youth and Families Act.
Recommendation 60: Incorporating the YJGC Program conference
outcome plan into the offender’s sentence

The Victorian Government should amend the Children, Youth and Families Act
2005 (Vic) to specify that the court may include all or any of the terms of the
YJGC Program conference outcome plan in or as part of the sentence order.

1505
1506
1507
1508
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Noel McNamara, Transcript of evidence, above n 1423, 7.
Ibid.
United Nations Economic and Social Council, above n 1392, principle 15.
Juvenile Justice Act 1992 (Qld) s 165(4). See also Young Offenders Act 1997 (NSW) s 54.
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10.5.2

Monitoring outcome plans

YJGC Program service providers informed the Committee that there is currently
limited monitoring of outcome plans in Victoria and no reporting on their
completion. For example, the Salvation Army – BYFS’s submission commented:
The absence of a formal “outcome follow up process” has the potential to tarnish a
successful conference in that should the young offender not complete the agreed
task, the victim would rightfully feel that the process was for nothing, potentially
leading to an increase in victim dissatisfaction. 1509

Jesuit Social Services’ submission emphasised that following up the completion of
outcome plans is important because the fulfilment of a plan may reduce the risk that
an offender will re-offend. 1510 In addition, the submission noted that completion of
plans contributes to community support for restorative justice programs. This is
consistent with research identifying that the completion of outcome plans by
offenders increases victim satisfaction with the conferencing process. 1511
Both the Salvation Army – BYFS and Jesuit Social Services emphasised that their
organisations are not funded to monitor or follow up the completion of outcome
plans. Mr Hayes of Jesuit Social Services told the Committee:
In terms of our funding and in terms of the program guidelines we had from DHS,
there is no acknowledgement or recognition of that phase in the conferencing
process. Basically the view is that once a conference is finished, the follow-up on
that outcome plan and its implementation belongs to the participants – that is, the
young person, his or her family and also whoever has been appointed as a key
person. Since we started our program we have always made it a point to follow up
because we believe it is a practice issue. To have good practice you have to follow
up because if the young person does not do what they agreed to, the victim is revictimised or unsatisfied with the process … We consider that service providers
should be funded for that and that it should be acknowledged in the program
guidelines because that is such an important part. 1512

The DHS guidelines state that the outcome plan should identify a key person who
will voluntarily supervise and support the young person in implementing the plan. 1513
Further, the guidelines specify that the implementation of the outcome plan is the
responsibility of the young person, the key person and the young person’s support
network. 1514
Ms Noblett of DHS told the Committee that the rationale for not requiring service
providers to monitor outcome plans was to protect young people:

1509
1510
1511
1512

1513

1514

The Salvation Army – BYFS, Submission no. 9, 2-3.
Jesuit Social Services, Submission no. 35, 6.
Department of Justice and Community Safety, Australian Capital Territory, above n 1471, 21.
Tony Hayes, Transcript of evidence, above n 1469, 2-3. See also Mark Rumble, Transcript of evidence,
above n 1377, 8; Judge Grant, Transcript of evidence, above n 1431, 12; Jesuit Social Services, Submission
no. 35, 5-6.
Department of Human Services, YJGC Program guidelines, above n 1375, 20. Note, the program guidelines
for the young adult program at the NJC suggest that the head convenor does have a role in monitoring and
supervising outcome plans, but provides limited guidance about this: see Neighbourhood Justice Centre,
above n 1402, 24.
Department of Human Services, YJGC Program guidelines, above n 1375, 25.

291

Inquiry into alternative dispute resolution and restorative justice

It was never our intention to draw the young person closer to the criminal justice
system by either the supervision of outcome plans, or affording them other avenues
through which they were supervised, especially if the outcome was good behaviour
bonds, or things of that kind, which are not in any way supervisory orders. In
circumstances where there are supervisory orders, then the role of support and case
management is managed through these justice programs, so there are youth justice
social workers who would provide supervision to young people and case
management … If it was deemed that an outcome plan required that level of
intervention, then it was our proposition that the court would order a supervisory
order … 1515

However, Ms Noblett acknowledged, ‘I think perhaps we could do a little more to
track outcome plans’. 1516
DHS did provide the Committee with some information about YJGC Program
outcome plan completion rates. This indicated that, of outcome plans from
conferences held in regional areas between 2003 and 2007, 55% were fully
completed, 6% were partially completed, and 1% were still in progress. 1517
Significantly, in 25% of cases it was ‘not known’ whether the plan had been
completed or not. Outcome plan completion rates were higher in metropolitan
Melbourne, with 68% of plans completed. 1518 These are lower than compliance rates
recorded in some other Australian jurisdictions. 1519
The Committee notes that legislation in some other Australian jurisdictions
specifically requires monitoring of the outcome plan and the reporting of its
completion. Mr Rumble of the Salvation Army – BYFS drew the Committee’s
attention to the situation in Queensland. 1520 Legislation in that state requires an
outcome plan to contain provisions under which the young person’s compliance is
monitored. 1521 The Queensland Department of Communities’ Youth justice
conferencing practice manual specifies that the Department’s Youth Justice
Conferencing Service is responsible for monitoring a young person’s compliance
with the plan on at least a monthly basis. 1522 The manual also outlines a graded
process for responding to non-compliance, including amending the plan, warning the
offender and notifying the referring court which may then re-sentence the
offender. 1523 When an agreement is completed the Youth Justice Conferencing
Service is required to notify a range of people including the victim and the young
person’s parents. 1524
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Jan Noblett, Transcript of evidence, above n 1460, 13.
Ibid, 14. See also Paul McDonald, Transcript of evidence, above n 1450, 14-15.
Department of Human Services, above n 1362, figure 17. Note, 8% of conferences were cancelled.
Ibid, figure 7.
For example, a review in the ACT found a 98% agreement compliance rate: Department of Justice and
Community Safety, Australian Capital Territory, above n 1471, 21.
Mark Rumble, Transcript of evidence, above n 1377, 8.
Juvenile Justice Act 1992 (Qld) s 37(3). See also, for example, Young Offenders Act 1997 (NSW) s 56;
Criminal Procedure Regulation 2005 (NSW) r 24; Crimes (Restorative Justice) Act 2004 (ACT) ss 57-58.
Department of Communities, Queensland, above n 1491, chapter 9, 2.
Ibid, chapter 9, 6-11; Juvenile Justice Act 1992 (Qld) s 165(5). See also Juvenile Justice Act 1992 (Qld)
s24(3) in relation to police referrals.
Department of Communities, Queensland, above n 1491, chapter 9, 12.
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The Committee believes that monitoring outcome plans and reporting on their
completion will increase the confidence of both victims and the general community
in the YJGC Program, as well as helping to ensure that the needs of young offenders
are met. The Committee therefore recommends that DHS should require YJGC
Program service providers to monitor the completion of outcome plans. This is in
line with practice in other Australian jurisdictions. The Committee acknowledges
that some service providers are already undertaking this monitoring role, even
though they are not currently funded to do so.
The Committee recommended in recommendation 58 that service providers should
be required to notify the victim about the completion or non-completion of an
outcome plan. The Committee believes that service providers should also be required
to report to DHS and the Children’s Court about completion of outcome plans. This
will provide greater transparency in the process and contribute to community
confidence in the program. In the Committee’s view it is important to have a system
in place for responding to the non-completion of outcome plans. Therefore, the
Committee recommends that the DHS guidelines should be amended to provide a
graded response to the non-completion of the plan. This should focus on supporting
the offender to complete the plan, as is discussed in the next section.
Recommendation 61: Monitoring YJGC Program conference outcome
plans

The Department of Human Services should amend the Youth Justice Group
Conferencing program guidelines to:
•
•
•

10.5.3

require service providers to monitor the completion of outcome plans
set out a mechanism for a graded response to non-compliance with
outcome plans
require service providers to report to DHS and the Children’s Court
on the completion or non-completion of an outcome plan.

Support for offenders to complete outcome plans

There is currently no formal mechanism for ensuring that young persons in Victoria
are supported in completing outcome plans agreed at YJGC Program conferences. As
noted above, the DHS guidelines provide that the implementation of the outcome
plan should be the responsibility of the young person and their support network. 1525
Ms Noblett of DHS told the Committee that DHS’s approach is that a young person
should be able to fulfil an outcome plan without assistance:
if a plan was developed that was more ambitious than a young person could actually
fulfil then it defeated the purpose. On occasion we have heard people say that the
young person needs support to do this, this and this, and we say, ‘How is it their
plan?’ … It is very difficult for young people to anticipate large distances ahead of

1525

Department of Human Services, YJGC Program guidelines, above n 1375, 25.
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schedule. They will make an undertaking and have all the best intentions that, ‘Yes,
I will refrain from drug use’, and, ‘Yes, I will attend drug and alcohol treatment’,
without anticipating the longevity of that commitment. Whereas the restorative
approach probably has much more of an impact, such as, ‘I will write you a letter of
apology’, ‘I will clean your car’, ‘I will clean your fence’. By so doing, this sort of
connection and reparation is immediate and has a direct impact. They are making a
promise that is immediately tangible. That is the philosophical aspect. 1526

However, several submissions to the Inquiry highlighted the complex needs of young
offenders. For example, Youthlaw’s submission emphasised that young offenders
often experience ‘family dysfunction, homelessness, drug and alcohol, and mental
health issues’. 1527 Jesuit Social Services’ submission characterised DHS’s current
approach as ‘unreliable and failing to take account of the marginal living conditions
of most young people in this system’. 1528 The submission called for service providers
to be funded to assist young people and their support network to implement the
outcome plan.
The practice in Victoria is consistent with that in other Australian jurisdictions,
where the young offender and their support network are primarily responsible for
implementing the plan. The New South Wales Youth justice conferencing policy and
procedures manual states:
Experience has shown that outcome plans are completed more quickly and ongoing
linkages to other agencies are more likely to be made when a monitor is
independent. It has also resulted directly in the inclusion of the young person in
community groups, activities and even in some cases, employment. 1529

However, in that state the program administrator may reconvene a conference in a
number of circumstances, including if the outcome plan has become unsuitable or
unworkable. 1530 The plan may be varied at the conference. Neither the Victorian
legislation or DHS guidelines give any guidance about what should occur if a plan
becomes unworkable. 1531
The Committee recognises that group conferences aim to make offenders
accountable for the offence and that this means that offenders should be primarily
responsible for completion of their own outcome plans. However, the Committee
also notes that many young offenders may require support in implementing their
outcome plan. While this should be primarily in the form of support from the key
person identified in the plan and the young person’s support network, the Committee
recognises that the young person may need additional support and linkages to other
services. Therefore, the Committee recommends that, as part of their monitoring role,
service providers should provide support to young people, where required, to
complete the plan.
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Jan Noblett, Director, Transcript of evidence, above n 1460, 14.
Youthlaw, Submission no. 38, 4. See also Anglicare Victoria, Submission no. 26, 21.
Jesuit Social Services, Submission no. 35, 6.
Department of Juvenile Justice, New South Wales, above n 1366, 2–43.
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The Committee notes that in some cases an agreement contained in an outcome plan
may be unachievable or unworkable. Therefore there should be a mechanism for
reconvening a conference to amend any aspect of the plan if necessary.
Recommendation 62: Support for offenders to complete YJGC Program
conference outcome plans

The Department of Human Services should amend the Youth Justice Group
Conferencing program guidelines to provide that service providers should
provide support to young people where necessary to ensure that the young person
completes their outcome plan. This may include reconvening a conference and
amending the plan if any aspect of the plan is unworkable.

10.6

Fragmented service delivery

As noted in chapter 8, there are currently six different service providers delivering
the YJGC Program throughout Victoria. Some stakeholders identified issues
associated with this service fragmentation. The Victorian Bar’s submission
emphasised the need to have central evaluation and monitoring. 1532 Mr Condliffe of
VARJ expressed the view that the division of the program between different
providers in different regions meant that it was ‘geographically isolated’. He
observed that there was limited communication between program providers. He told
the Committee:
I am not sure of the answer if you asked them [the Government], ‘Why don’t you
run it yourselves? Why don’t we have a state-coordinated system with one umbrella
organisation?’. Give it to Anglicare across the whole state, if you like, give it to the
Jesuits or give it to someone else. It makes more sense to me, but the approach
seems to be about establishing silos here, silos there and silos over there. 1533

Service providers offered a different perspective. For example, Anglicare’s
submission commented that community-based organisations are better placed than
government to ‘respond directly to the needs of individuals and families in a placebased, effective and proactive way’. 1534
The Victorian model of program delivery is similar to that used in New Zealand,
where the Ministry of Justice funds 30 community groups to provide restorative
justice programs nationwide. 1535 Recently in New Zealand there has been a push to
ensure greater service accountability and standardisation. This is discussed in chapter
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The Victorian Bar, Submission no. 13, 25.
Peter Condliffe, Transcript of evidence, above n 1373, 8.
Anglicare Victoria, Submission no. 26, 26. See also The Salvation Army – BYFS, Submission no. 9, 8;
Jonathan Chambers, Transcript of evidence, above n 1435, 3.
Ministry of Justice, New Zealand, Crime Prevention Unit - Restorative justice, <http://www.justice.govt.nz/
cpu/restorative-justice/index.html>, viewed 23 January 2009.
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11. Most conferencing programs in other Australian jurisdictions are provided
directly by the relevant government department. 1536
The Committee notes that the fragmentation of service delivery in Victoria does
create some issues, particularly in relation to variable service standards and quality.
However, the Committee acknowledges the dedication and achievement of the
current YJGC Program service providers. There was no evidence to suggest that the
program delivery in Victoria is anything less than the highest quality. Therefore, the
Committee concludes that the issues associated with service fragmentation in the
YJGC Program can be addressed through improvements in monitoring, oversight and
collaboration. These issues are discussed in chapters 9, 11 and 12 respectively.
However, in chapter 12, the Committee suggests that there is potential for a different
approach to be taken in relation to any future statewide restorative justice program
for adults, with the Victorian Government either providing conferences itself, or
through a single service provider statewide.

10.7

Dispute resolution
Children’s Court

conferences

in

the

As noted in chapter 8, restorative practices are used in the Family Division of the
Children’s Court of Victoria in the form of dispute resolution conferences (DRCs).
The Committee received very limited evidence about these conferences, however
two issues raised by Judge Grant of the Children’s Court warrant discussion.
Firstly, Judge Grant indicated that DHS is often not represented at the hearings by
senior staff:
The protective workers that would go into the pre-hearing often are fairly young,
fairly inexperienced and, although they may be managing the file, they are not
authorised to make any decisions, so often they are required to leave the conference
to ring someone else in another office to get that person’s permission to sign off on
some agreement, and we find that frustrating because the person in the office has
not been part of the process, has not heard the discussion and we do not think that is
very helpful. 1537

He told the Committee that the Children’s Court’s Guidelines of dispute resolution
conferences also state that ‘the process is assisted where protective workers are
legally represented or have the necessary authority to negotiate a range of possible
outcomes and make decisions that would lead to settlement’. 1538
Mr McDonald of DHS told the Committee that DHS’s practice direction is that team
leaders should attend the conferences:
If there are a number of matters with which they cannot proceed or that they are
seeking, the decision to pursue or not to pursue may be a decision that requires a
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higher manager than the team leader to make those occasional decisions, which
would be a unit manager. I think it would be in our interest that we send in staff –
that is why we have got it as a team leader requirement – that can make the decision
on the spot. The DRCs are negotiating environments where you want to capitalise
on the moment, if I can put it like that, and that is our intention. 1539

The Committee encourages DHS to continue to monitor staff attendance at dispute
resolution conferences to ensure that staff with the ability to make decisions attend
the conferences.
Judge Grant told the Committee that a second issue affecting the effectiveness of
dispute resolution conferences is that ‘in Melbourne we have had particular difficulty
with some of our lawyers being particularly adversarial in the process and some of
our convenors finding that difficult to deal with’. 1540 He drew the Committee’s
attention to the Children’s Court guidelines which state, ‘In a DRC, a lawyer is
required to adopt a role that is not adversarial. A lawyer maintains the role of an
advocate representing a client but does so with an understanding of the DRC
process’. 1541
The Committee recognises that lawyers’ attitudes and approaches have a significant
influence on the outcome of dispute resolution conferences. The Committee believes
that training and information about dispute resolution conferences should be
provided to lawyers practicing in the Children’s Court of Victoria. This should
include information about the aims of the conferences, the philosophy of conferences
and the role of lawyers in the process. There should be a particular focus on the need
to adopt a non-adversarial approach, in line with the Children’s Court’s Guidelines of
dispute resolution conferences. This information and training should be developed in
consultation with the Law Institute and the Victorian Bar.
The Committee discusses the education of lawyers in relation to non-adversarial
approaches in general in chapter 12.
Recommendation

63:

Educating lawyers
conferences

about

dispute

resolution

The Victorian Government should work with professional bodies to provide
regular training and information for lawyers about dispute resolution conferences
in the Family Division of the Children’s Court of Victoria. This should include
information about the purpose of the conferences and the role of the lawyer in the
conference, with a particular emphasis on the need to adopt a cooperative, nonadversarial approach.
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Paul McDonald, Transcript of evidence, above n 1450, 10. See also Department of Human Services,
Victoria, Child Protection and Family Services: Children Youth and Families: Children's Court Dispute
Resolution Conference: Program data, supplementary evidence received 22 February 2008, 9.
Judge Grant, Transcript of evidence, above n 1431, 10.
Children's Court of Victoria, Guidelines for dispute resolution conferences (2007), 4.
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Chapter 11 – Regulating restorative justice
The increasing use of restorative justice interventions in Victoria and other
jurisdictions has led to growing interest in mechanisms for ensuring the quality and
consistency of these programs and processes. This chapter explores the current
regulation of restorative justice providers in Victoria and examines whether further
regulation is required.

11.1

Current regulation of
programs in Victoria

restorative

justice

11.1.1

Regulation of the Youth Justice Group Conferencing
Program

The Youth Justice Group Conferencing (YJGC) Program is currently regulated under
legislation and by Department of Human Services’ (DHS) guidelines.
The Children, Youth and Families Act 2005 (Vic) provides that the DHS Secretary
may approve a service as a group conferencing program. 1542 DHS has approved six
organisations as group conference service providers. 1543 The approved organisations
are generally community welfare agencies with experience in the delivery of
community services. The DHS Secretary may withdraw the approval at any time if
satisfied that the program is ‘unable to provide services of an adequate standard’.1544
The Committee understands that this power has not been exercised to date.
The Minister for Community Services may issue directions about the standards of
approved YJGC Program services and establish procedures to ensure that those
directions are implemented. 1545 No relevant directions have been issued under this
power.
DHS has published Youth Justice Group Conferencing program guidelines which
provide information and directions for agencies delivering the YJGC Program. The
guidelines cover:
•
•
•
•

1542
1543
1544
1545
1546

the philosophy and objectives of group conferencing
the initial processes, including court referral and suitability assessment
the key components of the conference process
the post-conference phase including sentencing outcome and
implementation of outcome plans. 1546

Children, Youth and Families Act 2005 (Vic) s 480.
The YJGC Program providers are listed in figure 18 in chapter 8.
Children, Youth and Families Act 2005 (Vic) s 480(2)(c).
Children, Youth and Families Act 2005 (Vic) s 481.
Department of Human Services, Victoria, Youth Justice Group Conferencing Program guidelines
(2007).
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As discussed in chapter 9, service providers are also required to provide DHS with a
range of information, including case data and quarterly reports against key
performance indicators. 1547
YJGC Program convenors are employed directly by the service providers. However,
DHS informed the Committee that it provides formal training for convenors. 1548 The
training was developed and conducted by the Victorian Association for Restorative
Justice (VARJ) and was delivered to all new service providers and DHS court staff in
November 2006 and March 2008. 1549
DHS also funded VARJ to produce promotional and training DVDs. The Committee
received positive feedback from stakeholders about the training DVD and was also
impressed by its own viewing of this material. 1550
Ms Jan Noblett of DHS told the Committee that the department meets with service
providers ‘on a frequent basis’ to discuss service delivery issues, with a view to
ensuring service consistency. 1551 In addition, DHS participates in the statewide
Restorative Justice Advisory Group facilitated by the Department of Justice and the
Juvenile Justice Group Conferencing Advisory Committee. 1552 Mr Paul McDonald of
DHS described DHS’s role in the Juvenile Justice Group Conferencing Advisory
Committee:
In relation to the role of the department in group conferencing, there is program
development and the ability to take feedback in the development of this program.
We participate in the state advisory group, of which Judge Grant is the chair, which
has a membership of representatives from all the pilot service providers, legal reps
and judiciary, just to talk in relation to this program. 1553

11.1.2

Regulation of the Young Adult Restorative Justice
Group Conferencing Program

The Restorative Justice Advisory Committee was established in 2006 to advise the
Department of Justice on the development and implementation of the Young Adult
Restorative Justice Group Conferencing (YARJGC) Program at the Neighbourhood
Justice Centre (NJC). 1554 The Advisory Committee includes representatives of DHS,
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Jan Noblett, Director, Youth Services and Youth Justice, Department of Human Services, Victoria,
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YJGC program service providers and other relevant agencies, such as Victoria Police
and Victoria Legal Aid. This Committee met monthly between 21 December 2006
and 28 June 2007.
The program is now overseen by a project board which meets monthly and comprises
representatives of the Department of Justice and the NJC. 1555 The project board is
responsible for the overall direction and management of the YARJGC Program.
The Department of Justice has engaged Anglicare to provide the YARJGC Program.
Anglicare employs one full-time convenor and one sessional convenor to deliver the
program. The department informed the Committee that both convenors have social
work qualifications. In addition, the full-time convenor has extensive experience
working with both youth and adult offenders and the sessional convenor has
qualifications in law. 1556
The convenors received two days’ training, provided by Anglicare. The department
advised that this training focused on ‘restorative justice principles and practice’ but
did not provide any specific details. 1557 The head convenor is responsible for
assessing and responding to the training needs of program staff on an ongoing
basis. 1558
Guidelines have been developed to provide a framework for the operation of the
YARJGC Program. The guidelines set out:
•
•
•
•
•

11.2

background information about restorative justice and the NJC
information about the program’s objectives
details of the referral pathways
details of the conference process
information about the community education campaign and program
evaluation. 1559

Is there a need to further regulate restorative
justice in Victoria?

In chapter 5 the Committee noted the strong push for increased regulation of ADR
practitioners both in Australia and internationally. In Australia, that push has
culminated in the introduction of the National Mediator Accreditation System
(NMAS), a national voluntary accreditation scheme for mediators which has been in
place since January 2008. 1560 There is growing support for the increased regulation
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of restorative justice practitioners, with some practitioners recognising the potential
to use NMAS as a model. 1561
The calls for increased regulation arise predominantly out of concerns about the
potential for restorative justice processes to impact on the human rights of
participants. Key issues include the lack of due process protections for participants,
and the lack of transparency of conference processes and outcomes compared with
court processes (which provide clear procedural safeguards and involve a public
hearing). 1562 Proponents of restorative justice argue that these issues can be
addressed by ensuring that restorative justice practitioners are appropriately trained
and that they practice in accordance with human rights instruments and agreed
practice standards. 1563
Regulation also has the potential to increase community support for restorative
justice initiatives by promoting high service quality. For example, a review of the
need for regulation of these programs in the United Kingdom concluded that:
High standards are essential to the success of restorative justice, to ensure that it
succeeds in its goal of finding a positive way forward for everyone following a
crime or an incident of harm. High standards are also essential to build confidence
in restorative approaches in the criminal justice system, especially among victims
and in communities. 1564

The advantages of regulation in relation to ADR were fully explored in chapter 5.
VARJ submitted that some of these benefits, such as protecting consumers and
building consumer confidence in the process, are equally relevant to restorative
justice. 1565 However, there are also a number of differences. VARJ members Peter
Condliffe and Kathy Douglas have highlighted the divergent issues raised by the
regulation of restorative justice as opposed to ADR:
These [differences] include the comparative “newness” of the conferencing field
and its dependence upon government subsidies or outsourced government-funded
services. Related to this is the fact that the practice of conferencing, unlike a
substantial amount of mediation, occurs principally within highly regulated
contexts. Conferencing mostly occurs as an adjunct to court-based schemes …
Arguably, since the bulk of conferencing practice occurs in agencies rather than in
private practice, the overall need for accreditation in the conferencing sphere may be
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less evident than in the mediation industry due to the institutional regulation that
most likely already occurs. However, this argument should be tempered with the
knowledge that, due to the paucity of research into conferencing practice,
conferencing standards in agencies are unclear and it may be the case that practice is
somewhat “ad hoc”. 1566

However, regulation does pose some fundamental issues for restorative justice.
Australian academic and restorative justice expert, John Braithwaite, has observed
that restorative justice is concerned with transferring power to the people and any
regulation results in that power being shifted back to the state. 1567 In addition, he has
warned that regulating restorative justice processes risks stifling innovation and
compromising some of the greatest strengths of the process, namely flexibility and
responsiveness to individual circumstances. 1568
In other areas, such as mediation, the desire to be recognised as a ‘profession’ has
underpinned the drive for regulation. 1569 Not only has this motivation been weaker in
relation to restorative justice, but considerable concerns have also been raised about
the professionalisation of the field. For example, both VARJ and the Bar observed:
training, education qualifications and perceived “professionalism” will have a
significant impact upon the way these programs are run and administered … this
will lend itself to the relative formalization of restorative justice within the criminal
justice system … 1570

The Committee received differing views on whether there is a need for increased
regulation of restorative justice services and service providers in Victoria. Anglicare
suggested that ‘there is less need for regulation and a far greater need for resourcing
of best practice and consistency of process …’ 1571 In contrast, VARJ and the
Salvation Army – Brayton Youth and Family Services (Salvation Army – BYFS)
indicated that they felt greater regulation was required. 1572
The Committee did not receive evidence about any specific issues with the quality of
restorative justice services in Victoria. The service providers which participated in
this Inquiry all demonstrated high levels of commitment and professionalism.
However, in the previous chapter the Committee noted a number of issues in relation
to service consistency and convenor training.
The Committee believes that quality control is particularly important in restorative
justice services because users do not have a choice of service providers and are often
in a situation of extreme vulnerability. While quality and consistency can be
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enhanced through improved communication and coordination, as recommended in
chapters 10 and 12, the Committee is of the view that additional protections are
required. In the remainder of this chapter the Committee identifies a number of areas
requiring regulatory reform.

11.3

Who should regulate restorative justice?

As noted throughout this report, restorative justice programs for juvenile and adult
offenders are administered by different Victorian Government departments, with the
YJGC Program administered by DHS and the YARJGC Program administered by the
Department of Justice. In the previous chapter the Committee called for increased
collaboration between these two government departments to ensure greater service
consistency.
Several stakeholders noted the central role that government plays in the provision of
restorative justice in Victoria. For example, Anglicare’s submission stated:
Ultimately, it is state governments who are responsible for all aspects of ADR
regulation and practice – funding, human resources, training, accreditation, data
collection and reporting … 1573

However, some stakeholders suggested that there was scope for the increased selfregulation of restorative justice practitioners. The National Alternative Dispute
Resolution Advisory Council’s (NADRAC) submission stated that it would like to
see the development of national, voluntary industry accreditation standards, based on
the NMAS model for restorative justice. 1574
While VARJ’s original submission to the Committee stated ‘it is still too early to
know if accreditation and standards setting are the best way forward’, 1575 a
supplementary submission made in early 2009 indicated that VARJ has initiated a
project to develop voluntary best practice standards and accreditation protocols for
Victorian restorative justice providers. 1576 VARJ anticipates that this project will be
completed by the end of 2009. DHS informed the Committee that it is participating
in the project control group overseeing development of this accreditation system. 1577
The Committee is of the view that there is a role for both government and the
profession in the regulation of restorative justice practitioners. It believes that
Victorian Government departments administering restorative justice programs have
an important role to play in training conference convenors and ensuring high service
standards. In chapter 10 the Committee recommended a whole-of-government
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restorative justice framework to provide greater coordination and information sharing
between departments administering restorative justice programs. The Committee
believes that this increased collaboration should include a consistent approach to the
regulation of restorative justice practitioners and services.
The Committee commends VARJ for initiating the development of voluntary
standards and accreditation protocols in Victoria. The Committee believes that these
standards and protocols have the potential to supplement and enhance the regulatory
measures implemented by government. How this can be achieved is discussed
further, below.

11.4

Practitioner skills and abilities

A practitioner’s skills and abilities can have a significant impact on both participants’
experiences of the restorative justice process and on the outcomes of the process. 1578
Tony Marshall of the United Kingdom Home Office has claimed that ‘[m]ediation
between people who have been divided by crime is one of the most skilled and
sensitive tasks to which anyone could be assigned’. 1579 In this section the Committee
considers the selection and training of restorative justice practitioners.

11.4.1

The selection of restorative justice practitioners

As noted earlier, the selection of convenors in both the YJGC Program and the
YARJGC Program is the responsibility of the individual service providers. There is
currently no minimum education requirement for conference convenors in Victoria
and stakeholders informed the Committee that convenors are recruited by individual
service providers based on their skills and attributes rather than specific
qualifications. For example, Mr Mark Longmuir of Anglicare told the Committee:
it is not so much a qualification per se, although we want someone with certain
competencies in terms of ability to make assessments, to facilitate appropriately and
obviously with a knowledge of the justice system. But it is not so much an issue of
qualifications; it is about certain qualities that people have to be able to manage a
very complex process of bringing together the needs of victims, the needs of the
offender and the needs of the community to get a positive outcome. It is fairly hard
to describe the set of skills that are actually required. 1580

His colleague, Reverend Jonathan Chambers, stressed the fundamental skill that
convenors require is the ability to build effective relationships with a wide range of
stakeholders. 1581
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VARJ, the Victorian Bar and Anglicare all acknowledged that the current practice of
restorative justice in Victoria is very diverse and argued that there is a need to more
clearly identify the skills and experience that practitioners require. 1582
The submissions of VARJ and the Victorian Bar drew the Committee’s attention to
the work of the Training and Accreditation Policy Group in the United Kingdom.
That group’s final report identified that the core skills of restorative practice were the
same, regardless of the context in which it was practiced, for instance in the justice
system, in schools or in the community. 1583
The report identified the core knowledge required for restorative practice, including
an understanding of restorative justice and its underlying philosophy, as well as the
core skills of restorative justice practice. These skills include communication skills,
the ability to create a safe environment for participation and the ability to treat people
fairly. 1584 However, it was also noted that additional specialist skills are required in
sensitive and complex cases.
The core knowledge and skill sets identified in the report have been incorporated into
a voluntary code for educators providing restorative justice training to facilitators in
the United Kingdom, as well as into the Scottish restorative justice best practice
guidelines. 1585
The New Zealand Ministry of Justice has developed a toolkit to assist restorative
justice service providers recruit people who are capable of being successful
restorative justice practitioners. The toolkit includes a generic job description as well
as a list of the essential and desirable skills and attributes of a conference
facilitator. 1586 There is considerable overlap between these skills and attributes and
those identified by the Training and Accreditation Policy Group in the United
Kingdom.
Stakeholders in the Inquiry emphasised that focusing on the skills and abilities of
potential restorative justice practitioners, rather than setting minimum educational
requirements, avoids creating an entry barrier to members of disadvantaged groups.
For example, Reverend Chambers of Anglicare told the Committee it is important
that:
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resources are available for training, but it is important to be able to train good local
people rather than to over-professionalise the function … it would be a great pity if
you had somebody, say an elder in an Aboriginal community who could actually be
trained up as a facilitator of conferences but if it became over-professional and
perhaps run by lawyers it would then lose the value of people feeling as though we
are involved in the justice process … 1587

The Committee agrees that the selection of restorative justice practitioners should be
based on a core set of skills and attributes rather than formal qualifications so as to
recruit practitioners from a diverse range of backgrounds. It therefore recommends
that the Victorian Government develop a list of core skills and attributes for
restorative justice practitioners in consultation with current practitioners and VARJ.
This list will assist service providers in the recruitment of appropriate staff and will
inform the development of training for restorative justice practitioners, which is
discussed further below.
Recommendation 64: Identification of core skills and attributes of
restorative justice practitioners

The Victorian Government, in consultation with practitioners and the Victorian
Association for Restorative Justice, should develop a list of core skills and
attributes required by restorative justice practitioners.

11.4.2

Training for restorative justice practitioners

The United Nations’ Basic principles on the use of restorative justice programmes in
criminal matters emphasise the importance of restorative justice practitioners
receiving ‘initial training before taking up facilitation duties’. 1588
It was noted above that DHS provides initial training to YJGC Program convenors
and Anglicare has provided initial training for the staff it has employed to run the
YARJGC Program. Ms Laura Simmons of the Salvation Army – BYFS suggested
that the training provided for staff delivering the YJGC Program was not adequate.
She told the Committee that she had attended a week-long introductory course when
she commenced as Program Coordinator, but has not had any ongoing training. 1589
The two other YJGC Program service providers participating in this Inquiry also
highlighted the importance of training. Anglicare’s submission emphasised the need
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for convenors to be ‘consistently and appropriately trained’. 1590 Mr Tony Hayes of
Jesuit Social Services told the Committee:
there should be some effort made to have qualifications and standards available for
people who run conferences so that the recipients of the service can be sure they are
getting the service from people who are qualified or trained properly … 1591

Some other jurisdictions have developed a much more comprehensive approach to
training restorative justice practitioners. For example, the New Zealand Ministry of
Justice has developed a seven step training process for restorative justice
practitioners. This includes:
•
•
•
•
•
•
•

assistance with the selection of new facilitators (discussed above)
a self-study training manual for new facilitators which covers a range of
topics and requires between four and eight hours to complete
a five day face-to-face training course for new facilitators, delivered in a
small group
a minimum two month ‘apprenticeship’ where the new facilitator
participates in restorative justice conferences under the guidance of an
experienced practitioner
a practice assessment with an external assessor
accreditation (discussed further below)
continuing training on an as-needs basis. 1592

Stakeholders in the Inquiry expressed support for a practical approach to training
restorative justice practitioners, including mentoring and peer review. For example,
VARJ told the Committee:
VARJ believes that peer and collegial support and collective review are essential
parts of an effective training program for restorative justice convenors. Training for
these practitioners would be an ongoing reflective process of “learning by doing”
occurring over a period of time so that individuals and teams can most effectively
build individual and collective knowledge and skills. 1593

The Committee believes that there is scope to improve the training currently
provided to restorative justice practitioners in Victoria. While the Committee
recognises that individual programs will have different program-specific processes
and requirements, it believes that the skills required by practitioners working in
different programs are fundamentally the same. Therefore, the Committee believes
that there is scope for DHS and the Department of Justice to take a collaborative
approach in relation to training restorative justice practitioners.
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The Committee is of the view that the Victorian Government should provide a
comprehensive training program for restorative justice practitioners. This should
include initial training, a period of mentoring and peer support and then regular
ongoing training. The training should be based around the core skills and knowledge
that these practitioners require to undertake the role successfully.
In chapter 10 the Committee noted that stakeholders identified a particular training
gap in relation to the rights and needs of victims and recommended that training on
this particular issue be developed in consultation with victims’ groups. That chapter
also noted the important role that convenors play in providing information and
encouraging young people to participate in the YJGC program, as well as engaging
the local Indigenous community. The Committee believes that these skills should be
emphasised in the training provided to restorative justice practitioners.
Recommendation 65: Training for restorative justice practitioners

The Victorian Government should provide a comprehensive training program for
all restorative justice practitioners employed by contracted service providers.
This training program should include initial training for all new practitioners, a
period of mentoring and regular ongoing training.

11.5

Accreditation

An issue associated with training is the potential for practitioner accreditation. As
noted earlier, the New Zealand model of practitioner training culminates in the
practitioner’s accreditation. The Ministry of Justice has indicated that, in future, this
will be linked to quality assurance standards for government-funded restorative
justice services in that country. 1594
There is currently no accreditation system for restorative justice practitioners in
Victoria. Ms Noblett of DHS told the Committee, ‘I think the thing that we find a
challenge or a potential developmental opportunity is the question of accreditation
…’ 1595 She indicated that DHS has been communicating with other Australian
jurisdictions about this issue and that the Queensland accreditation model was of
particular interest to DHS. 1596
In Queensland, conference convenors are approved under the Juvenile Justice Act
1992 (Qld). The Act provides that, before approving a person as a convenor, the
chief executive must be satisfied that the person has appropriate experience or
training to be a convenor. 1597 The selection of convenors is skills-based and there are
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no minimum formal qualifications. 1598 Convenors are required to attend and
successfully complete a five-day training program. An accreditation process then
follows, which involves demonstrating competency in a series of observed practice
situations. Convenors are mentored by an experienced convenor until assessment has
been completed. 1599 Convenors must maintain their accreditation on an annual basis.
This requires the convenor to have conducted a minimum of three conferences over
the twelve months. In addition, the practitioner must complete a practical
assessment. 1600
As noted above, VARJ is currently developing voluntary accreditation protocols for
Victorian restorative justice practitioners. 1601 DHS informed the Committee that it is
working with VARJ to develop this framework and is represented on the project
control group. 1602
Stakeholders who commented on this issue were generally supportive of the
accreditation of restorative justice practitioners. Jesuit Social Services stated that it
supports a voluntary accreditation program under the auspices of VARJ, while the
Salvation Army – BYFS advocated that accreditation should be mandatory. 1603 The
Victorian Bar suggested that NADRAC could be involved in further work to identify
the need for an accreditation system at a national level. 1604
The Committee recognises the value of an accreditation scheme in promoting
confidence in the ability of practitioners to perform their role to the highest level. It
believes the Victorian Government should implement an accreditation system for
restorative justice practitioners working for contracted service providers. This should
include initial and ongoing assessment based on the observation of the practitioner’s
skills and be linked to the ongoing training program recommended above.
The Committee commends the pioneering work of VARJ in developing an
accreditation system for restorative justice practitioners in Victoria. The Committee
believes that VARJ’s proposed accreditation system has the potential to form the
basis for the accreditation of practitioners employed by restorative justice service
providers contracted by the Victorian Government. The Committee acknowledges
that DHS has been involved in the preliminary work for VARJ’s accreditation
system and encourages ongoing participation by both DHS and the Department of
Justice.
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Recommendation 66: Restorative justice practitioner accreditation

The Victorian Government should implement an accreditation system for
restorative justice practitioners working for contracted service providers. This
should include initial and periodic assessment of practitioners’ practical skills
and be linked to an ongoing training program.

11.6

Practice standards

An increasing number of jurisdictions around the globe are implementing practice
standards for restorative justice. The United Nations’ Basic principles on the use of
restorative justice programmes in criminal matters recognise the importance of
developing guidelines and standards for best practice in the delivery of restorative
justice programs. The principles provide:
Member States should consider establishing guidelines and standards, with
legislative authority when necessary, that govern the use of restorative justice
programmes. Such guidelines and standards should respect the basic principles set
forth in the present instrument and should address, inter alia:
a)
b)
c)
d)
e)

The conditions for the referral of cases to restorative justice programmes;
The handling of cases following a restorative process;
The qualifications, training and assessment of facilitators;
The administration of restorative justice programs;
Standards of competence and rules of conduct governing the operation of
restorative justice programmes. 1605

The Committee’s discussion paper noted the work that has been undertaken in New
Zealand to ensure quality and consistency in the provision of restorative justice. In
2004 the New Zealand Ministry of Justice released Principles of best practice for
restorative justice processes in criminal cases which were developed in consultation
with restorative justice practitioners. The principles seek to provide a best practice
framework for the provision of restorative justice processes, while recognising that
‘restorative justice processes should be flexible and responsive to the needs of
participants, particularly the victim and offender’. 1606 The principles are set out in
figure 29.
The New Zealand Ministry of Justice is currently developing draft national practice
standards based on the 2004 principles. Once finalised, these will be included as
quality assurance standards in contracts with service providers. 1607
Stakeholders who commented on this issue were overwhelmingly positive about the
New Zealand principles and supported the development of principles and standards
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in Victoria. 1608 However, the Bar’s submission supported a national approach to the
development of practice standards and stated that NADRAC ‘may be best placed to
set and co-ordinate appropriate standards for these services’.1609 The Bar also
emphasised that such standards should be voluntary.
Figure 29: New Zealand’s Principles of best practice for restorative justice
processes in criminal cases 1610
1.

Restorative justice processes are underpinned by voluntariness.

2.

Full participation of the victim and offender should be encouraged.

3.

Effective participation requires that participants, particularly the victim and
offender, are well-informed.

4.

Restorative justice processes must hold the offender accountable.

5.

Flexibility and responsiveness are inherent characteristics of restorative justice
processes.
Restorative justice processes should be guided by restorative justice values
including:
• respect and dignity for participants
The Committee believes that practice standards have the potential to enhance the
• safeguarding offenders’ and victims’ rights
quality and consistency of restorative justice processes in Victoria. It therefore
• balance and fairness
recommends that the Victorian Government should implement practice standards
• voluntariness
which outline
the key practice requirements of restorative justice practitioners and
• transparency (of process and outcomes) and
services. •While
noting theofconcerns
expressed by one stakeholder about requiring
empowerment
participants.

compliance with such standards, the Committee believes that the Victorian
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The Committee notes the work being undertaken by VARJ in relation to the
development of voluntary best practice standards for Victoria. The Committee
believes that VARJ’s proposed practice standards have the potential to be
implemented as the practice standards for practitioners and services delivering
restorative justice programs on behalf of the Victorian Government. The Committee
therefore encourages the Victorian Government to actively participate in the
development of these standards.

1608

1609
1610
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Anglicare Victoria, Submission no. 26, 24; The Victorian Bar, Submission no. 13, 61, 96-97; The
Salvation Army – BYFS, Submission no. 9.
The Victorian Bar, Submission no. 13, 61. See also VARJ, Submission no. 28, 18.
Ministry of Justice, New Zealand, above n 1606, 11-19.
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Recommendation 67: Restorative justice practice standards

The Victorian Government should implement practice standards which clearly
articulate the key practice requirements for contracted restorative justice service
providers and their staff, and require service providers and their staff to comply
with these standards as a condition of their contract.

11.7

Complaints about restorative justice services

The Committee did not receive any evidence about how complaints about Victorian
restorative justice services are currently managed. As noted in chapter 9, program
evaluations generally indicate high rates of participant satisfaction with restorative
justice processes. However, given the vulnerability of participants and the sensitive
nature of the process, it is important that any participant with a concern about how a
matter has been handled is able to make a complaint.
Neither the guidelines for the YARJGC Program nor the YJGC Program contain
information about managing complaints arising out of those programs.
Other Australian jurisdictions have implemented detailed complaints processes as
part of their restorative justice programs. For example, the New South Wales
Department of Juvenile Justice has included a section about dealing with complaints
in its Youth justice conferencing policy and procedures manual. 1611 Complaints
about conferences are dealt with under the department’s Policy and procedures for
the resolution of client complaints. Under that policy, complaints about convenors
are investigated by an appointed departmental staff member. 1612
The Committee notes that the best practice standards and accreditation protocols
currently being developed by VARJ may include a complaints-handling
mechanism. 1613 The Committee believes it is important that all restorative justice
programs in Victoria have a clearly articulated process for receiving, investigating
and resolving complaints. Thus it recommends that a complaints-handling
mechanism is incorporated into all restorative justice programs implemented by the
Victorian Government. As a first step, such a mechanism should be specifically
included in the Youth Justice Group Conferencing program guidelines and the Young
Adult Restorative Justice Group Conferencing Program at the Neighbourhood
Justice Centre operating guidelines.

1611

1612

1613

Department of Juvenile Justice, New South Wales, Youth justice conferencing policy and procedures
manual (2005), 1-22.
Department of Juvenile Justice, New South Wales, Policy and procedures for the resolution of client
complaints (2002), 10. Note this policy was under review at the time this report was written. See also
Ministry of Justice, New Zealand, above n 1606, 18.
VARJ, Submission no. 28, 27.
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Recommendation 68: Complaints about restorative justice services

The Victorian Government should ensure that all restorative justice programs
implemented in Victoria have a clearly articulated complaints policy and
complaints-handling system.
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Chapter 12 – Expanding restorative approaches
in Victoria
Restorative justice processes are currently used only in a narrow range of situations
in Victoria. This chapter considers the potential to expand these programs in the
Victorian criminal justice system, applying restorative justice approaches to a greater
range of offences, at a number of different stages in the criminal justice system and
in problem-solving courts. This chapter also discusses the need to promote
restorative justice and explores the opportunities for adopting broader restorative
approaches throughout society.

12.1

Expanding restorative justice programs in
Victoria

Several stakeholders emphasised that restorative justice processes could be used
more extensively in Victoria. For example, the Law Institute of Victoria’s
submission commented that ‘restorative justice programs remain on the margins of
the criminal justice system’. 1614 This section discusses how restorative justice can be
used more comprehensively throughout the criminal justice system.

12.1.1

Restorative justice for adult offenders

Both in Australia and internationally, restorative justice programs are predominantly
restricted to the juvenile justice arena. 1615 Even in jurisdictions where adults are
potentially able to participate in restorative justice programs, the experience has been
that it is mostly young people who are referred. 1616 This focus on young offenders
may be purely historical, as restorative justice evolved in the juvenile justice sphere,
however it has been suggested that it reflects a view that young offenders are ‘more
amendable and deserving of rehabilitation’. 1617
Restorative justice processes were initially introduced in Victoria in relation to
juvenile offenders and are still used predominantly for that group. However, the twoyear pilot Young Adult Restorative Justice Group Conferencing (YARJGC) Program
at the Neighbourhood Justice Centre (NJC) has made group conferencing available
for adult offenders in Victoria, although it is restricted to those aged between 18 and

1614
1615

1616

1617

Law Institute of Victoria, Submission no. 20S, 4. See also Anglicare Victoria, Submission no. 26, 15-16.
Heather Strang, Restorative justice programs in Australia: A report to the Criminology Research Council
(2001), 4; Peter Condliffe, President, Victorian Association for Restorative Justice (VARJ), Transcript of
evidence, Melbourne, 25 February 2008, 2.
Strang, above n 1615, 4. In the ACT, while legislation allows adults to be referred, at the time of writing, it is
only being applied to young offenders: Department of Justice and Community Safety, Australian Capital
Territory, Restorative Justice Unit, <http://www.jcs.act.gov.au/restorativejustice/Home.htm>, viewed 5
March 2009.
Sarah Curtis-Fawley and Kathleen Daly, 'Gendered violence and restorative justice: the views of victim
advocates' (2005) 11(5) Violence Against Women, 603, 629. See also John Hinchey, Manager, Restorative
Justice Unit, Department of Justice and Community Safety, Australian Capital Territory, Transcript of
evidence for the Inquiry into Restorative Justice, Standing Committee on Education, Training and Young
People, Legislative Assembly for the Australian Capital Territory, Canberra, 25 October 2007, 180.
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Figure 30: Summary of adult restorative justice programs in Australia 1618
Jurisdiction

Program

Offences

Stage of referral

NSW

Forum sentencing

Excludes persons who have been
convicted of murder or
manslaughter, serious personal
violence offences, drug offences
and serious fire arms offences. 1619

Court: pre-sentence
after finding of guilt.

Victim-offender
mediation

No limitations on offence types.

Post-sentence: referrals
come from victims,
offenders or anyone
working with victims
and offenders. 1620

Justice mediation

Usually for offences heard by
Magistrates’ Court. More serious
matters can be mediated if parties
agree. 1621

Police

Queensland

Director of Public
Prosecutions
Court 1622

Tasmania 1623

Victim/offender
mediation

No offences explicitly excluded.

Referrals may be made
at any time from the
victim, the victim’s
family or the offender.

Western
Australia

Reparative
mediation

Non-violent or property
offences. 1624

Court: pre-sentence
after finding of
guilt. 1625
Community Justice
Services: postsentence.

1618

1619
1620

1621

1622

1623

1624

1625
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Note that the ACT has legislated for an adult restorative justice program under the Crimes (Restorative
Justice) Act 2004 (ACT) but this legislation is not yet in force in relation to adults. This table also excludes
the YARJGC Program in Victoria which is described in chapter 8. Note also that the programs listed in this
table are all delivered directly by the relevant government department, rather than delivered by a contracted
non-government organisation as is the case in Victoria.
Criminal Procedure Regulation 2005 (NSW) r 7.
Department of Corrective Services, New South Wales, Victim offender mediation: Information for
participants,
<http://www.dcs.nsw.gov.au/offender_management/restorative_justice/victim_offender_
mediation.asp>, viewed 10 March 2009.
Department of Justice and Attorney-General, Queensland Government, Justice mediation: How justice
mediation works, <http://www.justice.qld.gov.au/1061.htm>, viewed 6 March 2009.
Department of Justice and Attorney-General, Queensland Government, Justice mediation: If you are a
defendant, <http://www.justice.qld.gov.au/1058.htm>, viewed 6 March 2009. See also Justices Act 1886
(Qld) s 53A; Dispute Resolution Centres Act 1990 (Qld) s 2.
Department of Justice, Tasmania, Victim Support Services: Victim/offender mediation, <http://www.justice.
tas.gov.au/victims/mediation>, viewed 20 February 2009.
Department of Corrective Services, Government of Western Australia, Reparative mediation: General
information, <http://www.correctiveservices.wa.gov.au/R/reparativemediation.aspx?uid=0976-6788-34461791>, viewed 6 March 2009.
Sentencing Act 1995 (WA) ss 16(1), 27.
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25 years. The YARJGC Program had its genesis in research and consultation
conducted by Jesuit Social Services which identified that adults could potentially
benefit just as much as young offenders from many restorative justice outcomes such
as accepting responsibility for their actions and diversion from correctional
institutions. 1626 The YARJGC Program will be evaluated over a three-year
period. 1627
Restorative justice processes are available to adult offenders in several Australian
jurisdictions, as summarised in figure 30.
Evaluations of adult conferencing programs in other Australasian jurisdictions have
found high levels of victim 1628 and offender 1629 satisfaction with the process, an
increase in offenders accepting responsibility for their offences, 1630 reduced
recidivism 1631 and increased diversion of offenders from correctional orders. 1632
The 2007 evaluation of a two-year pilot conferencing program for young adult
offenders aged between 18 and 24 years in New South Wales, found that most
stakeholders, with the exception of police, supported broadening the program’s
eligibility criteria to apply to all adult offenders. 1633 The program, now known as the
Forum Sentencing Program, is currently being rolled out to include adult offenders of
all ages at an increasing number of court locations throughout New South Wales. 1634
The Committee did not receive any evidence from stakeholders that advocated
restricting restorative justice processes solely to young offenders. All stakeholders

1626

1627

1628

1629

1630

1631

1632

1633
1634

Jesuit Social Services, Development of a young adult restorative justice conferencing proposal for Victoria:
Final report (2006), 9-10.
Letter from Neil Twist, Acting Director, Appropriate Dispute Resolution, Department of Justice, Victoria, to
Executive Officer, Victorian Parliament Law Reform Committee, 11 February 2009 attachment, 7-8;
Attorney-General Rob Hulls, 'Hulls launches young adult conferencing program' (Media release, 4 March
2008).
Andrew Goldsmith, Mark Halsey and David Bamford, Adult restorative justice conferencing pilot: An
evaluation: Final report (2005) South Australian Courts Administration Authority, 4; Crime and Justice
Research Centre, Victoria University and Sue Triggs, Ministry of Justice, New Zealand, New Zealand courtreferred restorative justice pilot evaluation (2005), chapters 8, 9. See also Joanna Shapland, Anne Atkinson,
Helen Atkinson, Becca Chapman, James Dignan, Marie Howes, Jennifer Johnstone, Gwen Robinson and
Angela Sorsby, Centre for Criminological Research, University of Sheffield, Restorative justice: The views
of victims and offenders: The third report from the evaluation of three schemes (2007) Ministry of Justice,
United Kingdom, 46.
Crime and Justice Research Centre, Victoria University and Sue Triggs, Ministry of Justice, 'A summary of:
New Zealand court-referred restorative justice pilot: Evaluation' (2005) 39 (June 2005) Just Published, 1, 23; Crime and Justice Research Centre and Triggs, above n 1628, chapter 8. See also Shapland, Atkinson,
Atkinson, Chapman, Dignan, Howes, Johnstone, Robinson and Sorsby, above n 1628, 46.
Julie People and Lily Trimboli, An evaluation of the NSW Community Conferencing for Young Adults pilot
program (2007) NSW Bureau of Crime Statistics and Research, 43.
Crime and Justice Research Centre and Triggs, above n 1629, 2-3; Crime and Justice Research Centre and
Triggs, above n 1628, paragraph 10.3; Sue Triggs, New Zealand court-referred restorative justice pilot: Two
year follow-up of reoffending (2005) Ministry of Justice, New Zealand, paragraphs 3.1-3.5. Cf People and
Trimboli, above n 1630, 51; Washington State Institute for Public Policy, Evidence-based adult corrections
programs: What works and what does not (2006), 3.
Crime and Justice Research Centre and Triggs, above n 1629, 2-3; Crime and Justice Research Centre and
Triggs, above n 1628, paragraph 7.5. Cf People and Trimboli, above n 1630, 51.
People and Trimboli, above n 1630, 43.
New South Wales Attorney-General John Hatzistergos, 'Victims of crime have a say in sentencing' (Media
release, 4 June 2008).
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who provided evidence on this issue supported extending restorative justice
programs either to offenders aged 18 to 25 years or to all adult offenders. Both of
these options are discussed below.

Restorative justice for offenders aged 18 to 25 years
The Law Institute of Victoria and the Crime Victims Support Association argued that
restorative justice should be available for offenders aged 18 to 25 years. 1635 Mr Noel
McNamara of the Crime Victims Support Association told the Committee ‘we
believe it is only suitable for people up to 25 years of age really. If they are over 25
years of age … usually they are well into a life of crime by then, anyhow’.1636
Youthlaw, while not supporting an age restriction on those accessing restorative
justice, emphasised that rehabilitation should be the guiding principle in the
sentencing of young offenders up to age 25. 1637
Several stakeholders noted that the existing power of the Magistrates’ Court to defer
sentencing offenders aged between 18 and 25 years could be utilised to refer
appropriate cases to restorative justice programs. 1638 This mechanism is currently
being used in the pilot YARJGC Program.

Restorative justice for all adult offenders
Several stakeholders argued that restorative justice should be available for suitable
adult offenders regardless of age. 1639 Mr Peter Condliffe of the Victorian Association
for Restorative Justice (VARJ) told the Committee there was no sound policy basis
for restricting restorative justice programs to young offenders:
the management of juvenile programs and getting juveniles involved in programs
which are seen to be aimed at rehabilitation and so forth has always been easier and
politically less sensitive than involving adults. We seem to have this idea that they
have more chance of success, but I think that is a one-dimensional view, because
restorative justice is really about talking, involving community care with the
offender, whatever their age. 1640

Anglicare’s submission stated that older offenders are also open to the personal
development and growth that may arise out of participation in restorative justice
processes:
Anglicare Victoria’s experience in conducting prison chaplaincy indicates that while
young people are certainly capable of change, many offenders who have been in the

1635
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1637
1638

1639
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Law Institute of Victoria, Submission no. 20S, 6; Crime Victims Support Association, Submission no. 29.
See also Judge Paul Grant, President, Children's Court of Victoria, Transcript of evidence, Melbourne, 10
December 2007, 12-13.
Noel McNamara, Chief Executive Officer, Crime Victims Support Association, Transcript of evidence,
Melbourne, 25 February 2008, 5.
Youthlaw, Submission no. 38, 1.
Ibid; Law Institute of Victoria, Submission no. 20S, 6; Judge Grant, Transcript of evidence, above n 1635,
12-13.
Victoria Police, Submission no. 12, 4; The Victorian Bar, Submission no. 13, 57; Anglicare Victoria,
Submission no. 26, 17; Victorian Association for Restorative Justice (VARJ), Submission no. 28, 14-15
Jesuit Social Services, Submission no. 35, 5; Youthlaw, Submission no. 38, 4.
Peter Condliffe, Transcript of evidence, above n 1615, 3.
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criminal justice system for many years are open to radical personal change around
the age of 35 – 40. 1641

The Victorian Bar and VARJ both observed that limiting restorative justice programs
to young offenders means that the victims of adult offenders are denied the benefit of
participation. Mr Condliffe told the Committee:
if you are a victim of crime, should you be denied access to a process because the
offender happens to be an adult rather than a juvenile in terms of the criminal justice
system? — does that make rational sense? Not particularly; not if you are a victim.
You still suffer in many of the same ways. You still have the same repercussions
and you can still benefit from meeting the offender, whether they are a juvenile or
an adult. 1642

Jesuit Social Services’ submission to the Inquiry stated that its proposal for the
extension of conferencing to offenders aged 18 to 25 years, which has been
implemented as a trial at the NJC, ‘was only a temporary step towards a model for all
adult defendants to be considered for such a scheme providing the suitability
assessment stage and voluntary nature of the program is maintained’.1643 Mr John
Griffin from the Department of Justice acknowledged that, following the pilot, the
Department would be ‘looking in the future to broadening it to include all first-time
vulnerable people coming before the court’.1644 The Attorney-General’s justice
statement 2 also foreshadows the rollout of restorative justice initiatives more
broadly to adult offenders. 1645
Mr Condliffe told the Committee that the safeguards that would need to be in place
for an adult program are the same as those in the current Victorian youth justice
program. These safeguards involve conducting a suitability assessment of the
offender’s understanding of the process, their motivations to participate, and their
ability to fully participate. It also involves ensuring that the victim will not be revictimised. 1646

The Committee’s view
The Committee believes that restorative justice has the potential to benefit offenders,
victims and the community regardless of the offender’s age. The Committee notes
that the stakeholders commenting on this issue were overwhelmingly in favour of
making restorative justice processes available to adult offenders throughout Victoria,
although some did advocate restricting this to offenders aged up to 25 years.
The Committee commends the pilot YARJGC Program at the NJC and believes the
evaluation of that program will be an important starting point for informing the

1641
1642

1643
1644

1645

1646

Anglicare Victoria, Submission no. 26, 17. See also The Victorian Bar, Submission no. 13, 57-58.
Peter Condliffe, Transcript of evidence, above n 1615, 3. See also The Victorian Bar, Submission no. 13, 5758; VARJ, Submission no. 28, 14-15.
Jesuit Social Services, Submission no. 35, 5.
John Griffin, Executive Director, Courts, Department of Justice, Victoria, Transcript of evidence,
Melbourne, 11 February 2008, 9.
Attorney-General, Victoria, Attorney-General's justice statement 2: The next chapter (2008) Department of
Justice, Victoria, 24.
Peter Condliffe, Transcript of evidence, above n 1615, 4.
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further expansion of adult restorative justice programs in Victoria. However, the
Committee notes that two stakeholders expressed concern about whether a single
court would be able to provide a sufficient number of referrals to inform a
comprehensive evaluation. 1647
The Committee does not wish to pre-empt the findings of the YARJGC Program
evaluation, although it notes the positive findings of evaluations of adult restorative
justice programs in other jurisdictions. The Committee therefore recommends that,
following evaluation of the YARJGC Program, and taking into consideration any
relevant findings of that evaluation, the Victorian Government implement a staged
rollout of group conferencing for all suitable adult offenders throughout Victoria.
The Committee proposes that the program should initially be implemented in at least
two Magistrates’ Court locations, with a view to expanding the program to the
Magistrates’ Court statewide, subject to the results of ongoing monitoring and
evaluation. This staged approach will expand the evidence base in relation to the use
of restorative justice for adult offenders and will allow any issues to be identified and
addressed at an early stage.
The Committee believes that, subject to any relevant findings of the YARJGC
Program evaluation, the adult conferencing program should use the same model as
the YARJGC Program, with three referral points, namely:
•
•
•

prior to a formal plea via the Criminal Justice Diversion Program
pre-sentence using the deferral of sentence mechanism
post-sentence.

These multiple access points will ensure that the program is widely available to all
offenders who wish to participate, subject to a suitability assessment.
In the Committee’s view a comprehensive suitability assessment is an important
safeguard for the process, ensuring that only appropriate offenders are referred to a
group conference. The suitability criteria for the proposed adult program should
include matters contained in the Youth Justice Group Conferencing (YJGC) Program
and YARJGC Program suitability assessment criteria, namely:
•
•
•
•
•
•

1647

1648
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the offender’s level of acceptance of responsibility for the offence
the offender’s level of motivation to participate
the offender’s understanding of the conference process and informed
consent
the offender’s level of remorse, including their degree of victim empathy
the level of support available to the offender
issues which may impact on the offender’s ability to participate in the
conference such as intellectual functioning, substance abuse or level of
interpersonal skills. 1648

Jesuit Social Services, Submission no. 35, 5; Jonathan Chambers, Senior Chaplain, Anglican Criminal
Justice Ministry, Anglicare Victoria, Transcript of evidence, Melbourne, 25 February 2008, 8.
Department of Human Services, Victoria, Youth Justice Group Conferencing Program guidelines (‘YJGCP
guidelines’), (2007), 7, 31; Department of Human Services, Victoria, Youth justice group conferencing
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The Committee notes that all juvenile justice conferencing schemes throughout
Australia, including in Victoria, have a statutory basis. 1649 While no stakeholders
mentioned the issue, the Committee also believes that it is important that the
proposed adult conferencing program has a legislative foundation. This will
formalise the program, providing a strong basis for referrals, as well as ensuring
consistency in service delivery. In addition, the Committee believes that legislation is
the best way of ensuring appropriate safeguards for participants. 1650
In chapter 10 the Committee considered a wide range of issues impacting on the
success of the YJGC Program, including the importance of educating stakeholders
about the program, engaging victims and encouraging the participation of offenders
and victims from disadvantaged backgrounds. The Committee encourages the
Victorian Government to fully consider the issues raised in that chapter in
developing and implementing the proposed statewide adult conferencing program. In
particular, the Committee suggests that the Victorian Government address the issues
associated with service fragmentation that were identified in chapter 10, either by
providing conferencing services itself, or through one service provider statewide.
In chapter 9 the Committee noted evidence that restorative justice processes may
make offenders more accountable for their offending than traditional justice
processes and may increase the likelihood of apologies and reparations. However, the
Committee also recognises that some members of the community may have concerns
about the expansion of restorative justice programs to adult offenders and, in
particular, may perceive them as a ‘soft option’. The Committee discusses the need
to increase community awareness and understanding of restorative justice further in
section 12.2.
Recommendation 69: Restorative justice for adult offenders

Subject to the findings of the evaluation of the YARJGC Program, the Victorian
Government should implement a staged rollout of a group conferencing program
based on the YARJGC Program model for all suitable adult offenders, initially at
two Magistrates’ Court locations. This program should have a legislative basis.

12.1.2

Restorative justice for serious offences

Restorative justice programs, both in Australia and internationally, have generally
been used to deal with less serious offences. 1651 VARJ’s submission highlighted this,

1649

1650
1651

program: Suitability assessment guide (‘YJGCP suitability assessment guide’), supplementary evidence
received 22 February 2008; Neighbourhood Justice Centre, Young Adult Restorative Justice Group
Conferencing: Suitability assessment criteria.
See figure 32. Note, the adult Forum Sentencing Program in NSW also has a legislative base, as does the
yet-to-be implemented adult program in the ACT: see Criminal Procedure Regulation 2005 (NSW); Crimes
(Restorative Justice) Act 2004 (ACT).
Goldsmith, Halsey, and Bamford, above n 1628, 3-4.
Tracey Booth, 'Altered perceptions of conflict in homicide matters: The role of victim-offender
conferencing' (2003) 14 Australasian Dispute Resolution Journal, 290, 295.
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stating, ‘In Australia to date, most victim offender conferencing has been identified
with addressing non-violent property crimes and minor assaults’. 1652 Serious
offences are often excluded from restorative justice programs by legislation, referral
practice or guidelines. 1653
The Children’s Court of Victoria can defer sentencing to allow a young person to
participate in a group conference if the court is considering imposing a sentence of
probation or a youth supervision order. 1654 The court’s President, Judge Paul Grant,
told the Committee this means that a young person has to have committed a
relatively serious offence to be referred to a group conference. 1655
However, Mr Mark Longmuir of Anglicare informed the Committee that most
conferences run by Anglicare involve offences ‘at the lower end of the spectrum. It
could range from kids putting railway sleepers on tracks and the inherent risks of
that; property theft a lot of time; criminal damage and those sort of offences’. 1656
While the Children, Youth and Families Act 2005 (Vic) does not set any limits on the
types of offences that can be referred to group conferencing, the Department of
Human Services’ (DHS) Youth Justice Group Conferencing program guidelines
provide that a young person is only eligible to participate in group conferencing if he
or she has ‘pleaded guilty or has been found guilty of offence(s) that do not include
homicide, manslaughter, sex offences or serious crimes of violence’. 1657 Mr Tony
Hayes of Jesuit Social Services told the Committee that there is some confusion
about the extent to which serious offences may be referred to group conferencing:
One of the guidelines talks about the excluded offences categories. Manslaughter
and sex offences cannot be referred to conferencing, not crimes of serious violence
… We do get some problems sometimes when police say, ‘How come this has been
referred to conferencing? It is too serious.’ … there is no stipulation in the Act about
what offences cannot come to conferencing, so therefore magistrates are not
restricted by types of offences. They know manslaughter and sex offences will not
come to conferencing, but the serious offences category is a bit unclear. We have
asked DHS to clarify that, but the response we got was, ‘Leave it up to the
magistrates’. 1658

DHS provided the Committee with information about the types of offences
committed by offenders participating in the YJGC Program. These are summarised
in figure 31.

1652
1653
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1655
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1658
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VARJ, Submission no. 28, 12. See also The Victorian Bar, Submission no. 13, 55.
See, for example, Young Offenders Act 1994 (WA) s 25(1); Youth Justice Act 1997 (Tas) s 3; Young
Offenders Act 1997 (NSW) s 8.
Children, Youth and Families Act 2005 (Vic) s 415(1). See chapter 8 for a full discussion of this process.
Judge Grant, Transcript of evidence, above n 1635, 3.
Mark Longmuir, Manager, Community Services, Anglicare Victoria, Transcript of evidence, Melbourne, 25
February 2008, 5.
Department of Human Services, YJGCP guidelines, above n 1648, 31. See also Department of Human
Services, YGJCP suitability assessment guide, above n 1648.
Tony Hayes, Project Coordinator, Community Justice Program, Jesuit Social Services, Transcript of
evidence, Melbourne, 25 February 2008, 4. See also Jesuit Social Services, Submission no. 35, 4.
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Mr Griffin from the Department of Justice told the Committee that sexual offences
and family violence matters are currently excluded from the YARJGC Program:
We have chosen to deliberately exclude them at the present time with a view that I
am not sure the community would agree with in the initial stages to having sex
offenders, and you have only to look at the treatment in the media on sex offending
generally. Our view is to establish a credible program and then do an assessment as
to whether or not they were appropriate cases to come before them … We have no
intentions of extending it at this time until we do the evaluation ... 1659

Figure 31: Youth Justice Group Conference Program conferences by offence
type. Metropolitan Melbourne 2003-07 1660

Person 196 (28%)

Other 50 (7%)

Property 319
(46%)

Public order 134
(19%)

In addition, serious crimes of violence are also excluded from the deferral of
sentence pathway, although they may be included at the post-sentence stage. 1661
Information provided by the Department of Justice indicates that the cases referred to
the pilot YARJGC Program to date predominantly involved assaults and property
damage. 1662
There is considerable variation in the offences for which restorative justice programs
are available to adult and juvenile offenders in different Australian jurisdictions. The
offences for which restorative justice processes may be used for adult and young
offenders throughout Australia are summarised in figures 30 (above) and 32 (below)
respectively.
The effective use of restorative justice to respond to serious offences in other
Australian jurisdictions was noted by several stakeholders in the Inquiry. For
example, Mr Condliffe from VARJ highlighted the use of restorative justice both
pre- and post-sentence for serious offences in Queensland and asked:

1659
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John Griffin, Transcript of evidence, above n 1644, 10. See also Magistrates' Court Act 1989 (Vic) s 4O.
Department of Human Services, Victoria, Victorian Youth Justice Group Conferencing program: Program
data, supplementary evidence received 22 February 2008, figure 4. See also figure 12.
Neighbourhood Justice Centre, Young Adult Restorative Justice Group Conferencing program at the
Neighbourhood Justice Centre: Operating guidelines (Draft 2 December 2008) (2008), 16, 19. Note that sex
offences are still excluded at the post-sentence stage.
Letter from Neil Twist, above n 1627, attachment, 3.
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Why is that the case in Queensland, and why will it not work in Victoria? Nobody
has answered why in South Australia they allow sexual offenders to be considered
for conferencing, but it seems to be a big no-no in Victoria. The reasons are often
political and administrative, and what bureaucracy – criminal, police, corrections or
otherwise – is comfortable with. In philosophical terms, there is no reason why you
cannot use these processes across the broad spectrum … 1663

Figure 32: Offences for which young offenders may be referred to restorative
justice throughout Australia 1664

Jurisdiction

Offences

ACT

Less serious offences, excluding less serious sexual and
domestic violence offences. 1665

NSW

Excludes offences causing the death of a person and certain
drug, traffic, domestic violence and sexual offences. 1666

Northern Territory

Police referral for non-serious offences only. 1667
No limitations on offence types for court referrals.

Queensland

No limitations on offence types. 1668

Tasmania

Excludes offences such as murder, serious sexual offences
and armed robbery. 1669

South Australia

Police referral for minor offences only. 1670
No limitations of offence types for court referrals.

Western Australia

Excludes serious offences such as murder, crimes of
violence and sex, drug and traffic offences. 1671

Several other witnesses also argued that restorative justice is potentially applicable to
a wide range of crimes. For example, Reverend Jonathan Chambers from Anglicare
stated:

1663

1664

1665

1666
1667
1668

1669
1670
1671

324

Peter Condliffe, Transcript of evidence, above n 1615, 7. See also Law Institute of Victoria, Submission no.
20S, 6; David Fanning, Magistrate, Neighbourhood Justice Centre, Transcript of evidence, Melbourne, 4
March 2008, 10.
Note, this table excludes the YJGC Program in Victoria. The offences for which young offenders may be
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my feeling is that there will be opportunities for all sorts of offences. I do not see
any reason why restorative justice should be restricted to the bottom end only,
because the whole thing is predicated on the victim and offender both being
prepared to engage; that is really what it turns on … Obviously you do not want to
encourage people into doing something that they should not, but if they are both
willing to participate and you have a skilled and qualified facilitator, then I think: ‘Is
there any harm?’ It can always be called off. That is one of the rules of the
conference: it can be called off if necessary. 1672

This was echoed by Youthlaw which commented, ‘Given its therapeutic value,
restorative justice should be made available to potentially all offences, where both
parties consent’. 1673 Magistrate David Fanning of the NJC suggested that restorative
justice could play an important role pre-sentence in more serious cases: ‘Obviously
in those more serious offences it is not going to be the complete answer to the
sentencing of the individual, but it can be a very important component’. 1674 He told
the Committee that restorative justice could even be used at a pre-sentence stage in
relation to murder:
It is possible to have a restorative justice approach in a murder offence. It does not
mean that the offender might not be committed to a lengthy term of imprisonment,
but it does mean that, as part of the sentence, it be taken into account that the person
was engaged in the restorative justice approach. 1675

Indeed, it has been argued that a restorative approach may be even more appropriate
in responding to serious offences than it is for non-serious offences. American
academic Mark Umbreit has suggested that ‘the deepest healing impact of restorative
justice is to be found in addressing and responding to such violent crime’. 1676 His
research on the use of restorative justice processes with offenders and victims of
serious crimes found high levels of satisfaction among participants, as well as
healing for both victims and offenders. 1677
Stakeholders emphasised the importance of adequate program resourcing and
convenor training if restorative justice programs are expanded to include serious
offences. 1678 In particular, the need for appropriate preparation was stressed. Mr
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phase review of restorative justice (2006), 11.
Mark S Umbreit, 'Violent offenders and their victims' in Martin Wright and Burt Galaway (eds.), Mediation
and criminal justice: Victims, offenders and community (1989), 102-107. See also Umbreit and Vos, above n
1676, 65, 84.
The Salvation Army – Brayton Youth and Family Services (BYFS), Submission no. 9, 4; VARJ, Submission
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Condliffe told the Committee that ‘if you are arranging a conference between a
murderer and the victim’s mother … you have to do a lot more preliminary work
than in the case of a burglary of a local store’. 1679
Several stakeholders also highlighted the need for the careful screening of program
participants, with suitability assessments made on a case-by-case basis. For example,
the Law Institute of Victoria submitted that ‘it is better to consider whether each
individual case is appropriate on its own merits rather than having a blanket
exclusion of particular serious offences’. 1680
Magistrate Fanning noted that there is a danger that offenders might use restorative
justice for their own advantage, for instance to obtain a discount on a sentence, but
suggested this could be overcome by a robust and transparent process. 1681
Given the potential controversy surrounding this area, some stakeholders suggested a
trial, or incremental, approach to using restorative justice for more serious offences
in Victoria. 1682
However, there was not universal stakeholder support for expanding the categories of
offences to which restorative justice applies. Victoria Police stated that it is difficult
to support expanding restorative justice to a greater range of offences ‘without
data’. 1683 Mr McNamara from the Crime Victims Support Association expressed
support for the use of restorative justice for minor property offences such as car
thefts and house burglary but not for crimes of ‘heavy violence’. 1684 Mr McNamara
told the Committee that, in his association’s experience, victims of crimes such as
homicide and sexual assaults are not interested in participating in restorative justice
processes. 1685
The Committee acknowledges that there is considerable evidence that restorative
justice processes can be effective responses for both adult and juvenile offenders
who have committed serious offences. The Committee notes that DHS guidelines
currently exclude serious crimes of violence from the YJGC Program, although there
is some confusion among service providers about the crimes that fall into this
category.
The Committee believes that there is scope for more serious crimes to be referred to
group conferencing under the YJGC Program and recommends that a pilot program
be implemented for more serious offences within the YJGC Program. This pilot

1679

1680

1681
1682
1683
1684

1685

326

Peter Condliffe, Transcript of evidence, above n 1615, 7. See also Umbreit, Bradshaw and Coates, above n
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should include serious crimes of violence but exclude family violence and sexual
offences. The use of restorative justice processes for family violence and sexual
offences is discussed further, below.
The Committee believes that clear eligibility and screening guidelines should be
developed to ensure that only suitable offenders are referred and that, in particular,
victims are adequately protected. It is also important that facilitators are
appropriately trained to deal with the issues that may arise in a conference for a more
serious offence. In addition, the proposed pilot must be adequately resourced to
ensure that enough time is available to prepare participants for the conference and to
provide any necessary support for participants both before and after the conference.
The pilot should be conducted for a sufficient period of time to allow it to be
comprehensively evaluated.
Recommendation 70: YJGC Program serious offences pilot

The Victorian Government should implement a pilot for more serious offences
within the YJGC Program. The pilot should include serious crimes of violence,
but exclude family violence and sexual offences. The Victorian Government
should develop clear eligibility guidelines for participation in the pilot and
provide comprehensive specialist training for conference convenors. The pilot
should be conducted for a sufficient period of time to allow it to be
comprehensively evaluated.
In the Committee’s view there is also scope for restorative justice to be used in
relation to serious offences committed by adult offenders. Earlier in this chapter the
Committee recommended that the Victorian Government implement a staged rollout
of an adult group conferencing program to the Magistrates’ Court throughout the
state. The Committee recommends that this should include a pilot program for
serious offences, including crimes of violence, but excluding family violence and
sexual offences. Again, the Committee emphasises the importance of appropriate
screening guidelines, facilitator training and pre- and post-conference follow-up. The
pilot should be conducted for a sufficient period of time to allow it to be
comprehensively evaluated.
Recommendation 71: Adult restorative justice serious offences pilot

The Victorian Government should conduct a pilot for more serious offences as
part of the adult restorative justice program recommended in recommendation
69. The pilot should include serious crimes of violence, but exclude family
violence and sexual offences. The Victorian Government should develop clear
eligibility guidelines for participation in the pilot and provide comprehensive
specialist training for conference convenors. The pilot should be conducted for a
sufficient period of time to allow it to be comprehensively evaluated.
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Restorative justice responses to sexual offences and family
violence
The appropriateness of restorative justice responses to family violence and sexual
offences is particularly controversial. 1686 A range of issues have been identified in
relation to applying restorative justice to these offences, including the danger of revictimising the victim and the risk that restorative justice will be perceived as a soft
option by both the offender and the general community. 1687 In addition, there is
concern that restorative justice approaches may reprivatise gendered violence 1688 and
risks ‘creating a second rate justice that offers little protection for battered
women’. 1689
However, proponents of restorative justice in these areas point to the failings of the
conventional criminal justice system in dealing with family violence and sexual
offences. There are low reporting rates among victims of sexual and family
violence, 1690 and low prosecution and conviction rates, even when crimes are
reported. 1691 Court processes can be highly traumatic for victims of these crimes,
with long delays, intimidating questioning and the public airing of their
experiences. 1692
Restorative justice advocates have identified that the process offers a range of
benefits for victims of sexual offences and family violence, including that it:
•
•
•
•
•
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condemns violence in a meaningful manner 1693
gives victims the opportunity to tell their story 1694
encourages admissions of offending 1695
validates the victim’s experiences 1696
recognises that the victim and offender may be in an ongoing relationship1697

The use of ADR to respond to family violence in the civil jurisdiction is equally controversial, as discussed
in chapter 4.
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•
•
•

focuses on rehabilitation rather than retribution 1698
promotes a more holistic understanding of the offence 1699
may encourage the reporting of these crimes. 1700

In South Australia young offenders who have admitted sexual assault may be
referred to group conferencing. 1701 Studies of group conferencing for sexual offences
in that state have found that the process can offer a greater degree of justice for
victims than court. Offenders participating in a conference must have admitted their
guilt, whereas, in court, offenders can deny the offence. One study found that only
half the charges were proven in court, with the more serious charges the least likely
to be proved. 1702 Court cases took, on average, twice as long to finalise as
conferenced cases, and even when cases were proved, penalties were not necessarily
imposed. 1703 Based on this evidence, one study concludes that ‘our data suggest that
the court, not the conference, is the site of cheap justice’. 1704
In contrast, an evaluation of the use of restorative justice for family violence offences
in New Zealand concluded that restorative justice processes in family violence cases
is appropriate for offences that are of low to medium seriousness, for example
assaults that have not required the victim’s hospitalisation. 1705
The Victorian Law Reform Commission (VLRC) has examined the possibility of
using restorative justice approaches for both family violence and sexual offences. In
its report on family violence, the VLRC concluded that:
Establishing any restorative justice model for family violence matters depends on
the development of appropriate models based on rigorous research. The
commission’s position is that there is insufficient clarity in the research to support
the adoption of restorative practices for use in family violence matters and little
experience in using such practices. Common standards of practice have not been
developed and it would be necessary to train practitioners to use these practices in
family violence matters. 1706

In its report on sexual offences, the VLRC noted the high proportion of sexual
offenders who commit their first offence as an adolescent and recommended the
establishment of a joint working party to consider options for responding. 1707 In
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particular, it recommended that the conferencing model used in South Australia
should be further examined in relation to juvenile sex offending in Victoria. 1708
Stakeholders providing evidence to the Committee expressed a diverse range of
views about the appropriateness of using restorative justice approaches to sexual
offences and family violence. Ms Diane Spicer of the Prison Fellowship shared her
personal experience with the Committee:
As a victim of sexual abuse as a child, it was really important for me to make that
connection for my healing. I know I would not be sitting here today had that not
happened, because that was a real turning point in my life to be able to actually
receive forgiveness and to give forgiveness to that man. 1709

Both Anglicare and Jesuit Social Services supported the expansion of restorative
justice processes to sexual offences. In particular, Jesuit Social Services suggested
that a sex offenders pilot program should be commenced ‘in conjunction with
correctional therapeutic interventions’. 1710
Youthlaw stated that it was ‘supportive of piloting a restorative justice response to
family violence offences that is premised on consent of the victim and mindful of the
inherent power imbalances these matters involve’. 1711 Anglicare’s submission to the
Inquiry noted the controversy surrounding the use of restorative justice for family
violence matters and concluded that family violence matters should be dealt with by
the courts. 1712 While acknowledging that not all family violence victims will want to
seek redress through the courts, Victoria Police argued that restorative justice
processes are not appropriate due to the inherent power imbalances in these
situations. 1713
A number of stakeholders emphasised the need for further research into the
appropriateness of restorative justice processes as a response to family violence and
sexual offences. 1714
Several stakeholders acknowledged that if restorative justice was to be used in
relation to family violence and sexual offences, safeguards would be required to
ensure that victims are not re-victimised. In particular, stakeholders emphasised the
importance of adequate screening, case-specific preparation, facilitator training and
post-conference follow-up. 1715 For example, in its submission VARJ quoted feminist
academic Ruth Busch:
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facilitators must be highly skilled in the dynamics of domestic violence, lethality
risk assessment, and domestic violence screening techniques in order to recognise
the warning signs for further violence and address the high levels of emotion and
duress which might be involved. 1716

Most advocates acknowledge that restorative justice approaches are not a stand-alone
response to family violence and sexual offences, rather they should be used in
conjunction with more traditional criminal justice responses. 1717 An evaluation of the
use of restorative justice in family violence offences in New Zealand concluded that
restorative justice processes should be offered ‘as one of a suite of potential
responses to family violence’. 1718

Restorative justice responses to family violence in the Indigenous
community
There is considerable debate about the appropriateness of restorative justice
responses to family violence in the Indigenous community. 1719 It has been argued
that restorative justice responses to family violence in the Indigenous community
empower local communities, 1720 address the underlying causes of family
violence, 1721 recognise that family violence affects all members of the family, 1722
display community disapproval of violence 1723 and help repair relationships between
the victim and offender and the offender and the community. 1724
Restorative justice approaches may also address issues with traditional criminal
justice responses to family violence in the Indigenous community. Ms Greta Clarke
of the Victorian Aboriginal Legal Service (VALS) told the Committee that
Indigenous community support for restorative justice responses is motivated to some
degree by:
problems with the criminal justice system – allegations that police do not respond to
calls ... There is also the problem of deaths in custody, and Aboriginal women who
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have a shared consciousness with the Aboriginal men, not wanting to put their men
in a position where there is a risk of death in custody, so they do not call the police
… 1725

Ms Clarke informed the Committee of research conducted by VALS, which found
that:
non-Aboriginal women prefer a criminal justice response to family violence over
restorative justice. Flip that around and it is the opposite for Aboriginal people.
They prefer a restorative justice approach as opposed to a criminal justice approach
… 1726

The VLRC’s report on family violence found qualified support among the
Indigenous community for alternative responses to family violence. 1727 The VLRC
concluded that there was no existing restorative justice model that could be applied
to family violence in Victoria. It also stated that any such models would need to be
developed by the Indigenous community and that this would require the dedication
of specific resources to raise the community’s capacity. 1728
Evidence provided to the Committee by VALS and Dr Loretta Kelly of Southern
Cross University acknowledged the varying views on the appropriateness of
restorative justice in cases of family violence, although both noted community
support for the use of such models. 1729 VALS argued that protections such as
appropriate screening and access to legal advice would need to be in place for a
restorative justice model to function effectively. 1730
At a public hearing Ms Clarke stated, ‘Restorative justice can either operate
alongside the criminal justice system in a formal court structure or be completely
separate. In the instance of family violence it would probably operate alongside’. 1731
Both VALS and Dr Kelly acknowledged that it was unrealistic to expect any one
approach to fully address the issue of family violence in either the Indigenous or
non-Indigenous community. Dr Kelly has previously written that any ‘restorative
justice program would not be a panacea. An holistic strategy with a number of
interventions must be adopted to effectively address the problem of family violence
in our communities’. 1732 Dr Kelly elaborated on this at the Committee’s Indigenous
Australian Communities Forum, stating:
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You do not just have a program without a completely holistic, Koori-specific
education campaign around family violence, not general but specific to that
community because for each community the dynamics in family violence will differ.
I would not even commence some sort of court without having probably at least
12 months of full-on community education programs. 1733

The Committee’s view
The Committee notes the sensitivities and conflicting evidence about using
restorative justice processes for family violence and sexual offences. While the
Committee is aware that a restorative justice approach has the potential to offer a
range of benefits in relation to these offences, it does not believe there is currently
sufficient evidence for it to make further recommendations about these issues. It
therefore suggests that further research be conducted in relation to the potential to
apply restorative justice to family violence and sexual offences committed by both
juveniles and adults. The Committee emphasises that any restorative justice
approaches would only be one part of a comprehensive strategy to respond to these
issues.
The Committee also notes that there is evidence that restorative justice responses
have the potential to provide significant benefits as one part of a broader strategy to
respond to family violence in the Indigenous community. However, again the
Committee does not feel that there is sufficient evidence to make concrete
recommendations about this issue. The Committee believes that there is a need for
further research in relation to the use of restorative justice responses to family
violence in the Indigenous community.
Recommendation 72: Restorative justice responses to sexual offences

The Victorian Government should undertake further research into whether, and if
so, how, restorative justice processes might be effectively and appropriately
applied to sexual offences in Victoria.
Recommendation 73: Restorative justice responses to family violence

The Victorian Government should undertake further research into whether, and if
so, how, restorative justice processes might be effectively and appropriately
applied to family violence offences in Victoria, including in relation to family
violence in the Indigenous community.

12.1.3

Expanding referral pathways

Restorative justice interventions may be used at any stage of the criminal justice
process. 1734 At present, young offenders are referred to the YJGC Program by the
Children’s Court prior to sentencing. The pilot YARJGC Program provides three
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different referral points: post-charge but pre-finding of guilt, post-finding of guilt but
pre-sentence and post-sentence. The program’s operating guidelines state, ‘The
program’s multiple pathways reflect the learnings of other jurisdictions … The
program provides benefits across the criminal justice system and creates additional
opportunities for participation’. 1735
In its evidence to the Committee, VARJ emphasised that restorative justice is a
philosophical approach that can be applied at any stage of the criminal justice
system. While the process may differ in terms of administrative arrangements, it is
fundamentally the same approach, as VARJ’s president, Mr Condliffe, explained:
It seems to me that if you say ‘We are only going to isolate this to one particular
area of the criminal justice process’, you have to ask yourself, ‘Why does that make
sense in terms of social utility in the broader philosophical sense’, and I do not think
it does make much sense … In philosophical terms there is no reason why you
cannot use these processes across the broad spectrum … we are not talking about a
process here. We are talking about a philosophical approach to managing
wrongdoing in the broad sense of the word. Whether you are a policeman, a
magistrate, a judge or someone working in corrections, we say your whole approach
should be informed by restorative justice. 1736

Other stakeholders also strongly supported the use of restorative justice for suitable
offenders and cases at all stages of the criminal justice process. 1737
VARJ and the Victorian Bar noted the diversity of referral points that exist in
restorative justice programs throughout Australia. 1738 These are summarised in figure
30 (above) for adult offenders and figure 33 (below) for juvenile offenders.
This section considers the potential to use restorative justice at the pre-charge stage
by police or at the post-sentence stage. The first option is not currently being used in
Victoria. The second is being implemented as a pilot at the NJC.

Police diversion to restorative justice
The police are the gatekeepers of the criminal justice system and their decisions have
significant impacts on the flow of cases into the system. 1739 At present Victorian
police have a range of options when apprehending both adults and juveniles
suspected of committing a crime, including cautioning and prosecution. 1740
Mr Findlay McRae of the Victoria Police told the Committee that, as far as possible,
police try to deal with matters quickly at ‘the front end’, particularly with young
offenders:
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Neighbourhood Justice Centre, above n 1661, 9.
Peter Condliffe, Transcript of evidence, above n 1615, 7.
Anglicare Victoria, Submission no. 26, 17; The Salvation Army – BYFS, Submission no. 9, 4; The Victorian
Bar, Submission no. 13, 58; Victoria Police, Submission no. 12, 4; Youthlaw, Submission no. 38, 4-5.
VARJ, Submission no. 28, 15-16; The Victorian Bar, Submission no. 13, 58-9.
Howard Broad, 'Restorative policing' in Gabrielle Maxwell and James H Liu (eds.), Restorative Justice and
Practices in New Zealand: Towards a Restorative Society (2007) Institute of Policy Studies, 125-6.
See, for example, Victoria Police, 'Police cautioning and drug diversion programs' in Victoria Police Manual
(2007).
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Figure 33: Stage of referral to juvenile conferencing schemes in Australia

Jurisdiction

Stage of referral

ACT

Police: pre-charge.
Director of Public Prosecution: in early court proceedings.
Court:
•

if offender does not plead guilty: in early court
proceedings

•

if offender pleads guilty or is found guilty: at any
time.

Chief Executive Children and Young People: Postsentence. 1741
NSW and

Police: pre-charge. 1742

Northern Territory Court: at any stage. 1743
Queensland and

Police: pre-charge. 1744

Tasmania

Court: pre-sentence after finding of guilt. 1745

South Australia

Police: pre-charge. 1746
Court: after finding of guilt. 1747

Victoria

Court: pre-sentence after finding of guilt.1748

Western Australia

Police/prosecutor: pre-charge. 1749
Court:

1741

1742
1743

1744
1745
1746
1747
1748
1749
1750

•

before dealing with the charge

•

after a plea of guilty or a finding of guilt but before
the court records a finding of guilt. 1750

Crimes (Restorative Justice) Act 2004 (ACT) s 22, table 22. Note, the Chief Executive Children and Young
People means the chief executive of the administrative unit responsible for administering the Children and
Young People Act 2008 (ACT): s 22(2). See also Department of Justice and Community Safety, Australian
Capital Territory, Referral process, <http://www.jcs.act.gov.au/restorativejustice/ReferralProcess.htm>,
viewed 6 March 2009.
Young Offenders Act 1997 (NSW) s 9; Youth Justice Act 2005 (NT) s 39(2).
Young Offenders Act 1997 (NSW) s 40. Note, the Director of Public Prosecutions may also make a referral
under this section. Youth Justice Act 2005 (NT) ss 64, 84.
Juvenile Justice Act 1992 (Qld) s 22; Youth Justice Act 1997 (Tas) s 9(1).
Juvenile Justice Act 1992 (Qld) s 161; Youth Justice Act 1997 (Tas) s 37(1).
Young Offenders Act 1993 (SA) s 8(7).
Young Offenders Act 1993 (SA) s 17(2).
Children, Youth and Families Act 2005 (Vic) s 414(1).
Young Offenders Act 1994 (WA) s 27.
Young Offenders Act 1994 (WA) s 28.
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with first-time offenders, in looking at the severity of the offence our members will
try to deal with the situation at the time, speak to the parents or an independent
person and resolve matters so that people can get on with their lives. 1751

He informed the Committee that approximately 40% of reported matters result in
cautions. 1752 In 2006-07 Victoria Police issued approximately 9000 cautions to
young offenders and 5000 cautions to adult offenders. 1753
In all other Australian jurisdictions police are able to refer young offenders to
restorative justice conferencing. The offences for which this is permitted vary
between the jurisdictions. For example, in the Australian Capital Territory and the
Northern Territory, police may only refer those who have committed minor offences,
whereas in Queensland there is no restriction on the type of offence which may be
referred by police to conferencing. 1754 In general, in these jurisdictions a successful
conference will result in police finalising the matter without prosecution.
In the Northern Territory restorative justice conferences are organised and facilitated
by police; however, in all other Australian jurisdictions the programs are
administered externally. 1755
Queensland is the only Australian jurisdiction which allows police to refer adult
offenders to a restorative justice conference (called ‘justice mediation’). 1756 Police in
New Zealand can also divert adult offenders to restorative justice conferences. 1757
When deciding whether to divert an offender to restorative justice conferencing, the
various legislative schemes throughout Australia place a number of limitations on
police officers’ decision-making powers. For example, in Queensland and New
South Wales the legislation sets out a graded system, with conferences being the
most severe response. 1758 In addition, participation in conferencing is voluntary in all
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Findlay McRae, Transcript of evidence, above n 1689, Melbourne, 25 February 2008, 3.
Ibid.
Ibid, 7; Victoria Police, Victoria Police crime statistics 2006/07 (2007), 38.
Youth Justice Act 2005 (NT) s 39(4); Crimes (Restorative Justice) Act 2004 (ACT) s 14(1), table 22;
Juvenile Justice Act 1992 (Qld) ss 22, 30(5).
Northern Territory Police, Juvenile pre-court diversion scheme FAQs, <http://www.nt.gov.au/pfes/index.
cfm?fuseaction=page&p=141&m=25&sm=80&ssm=23>, viewed 19 February 2009. For details about
police-facilitated restorative justice schemes see David O'Mahony and Jonathan Doak, 'Restorative justice Is more better? The experience of police-led restorative cautioning pilots in Northern Ireland' (2004) 43(5)
The Howard Journal, 484; Paul McCold, 'Police-facilitated restorative conferencing: What the data show'
(Paper presented at the 2nd Annual International Conference on Restorative Justice for Juveniles, Florida, 79 November 2008), 1-3.
Department of Justice and Attorney-General, Queensland Government, above n 1621. Note, legislation
passed but not yet in force in the ACT allows police to refer adult offenders to restorative justice conferences
Crimes (Restorative Justice) Act 2004 (ACT) s 22, table 22.
New Zealand Police, Police Adult Diversion Scheme policy, <http://www.police.govt.nz/service/
diversion/policy.html>, viewed 10 March 2009. Note, this scheme relies on police discretion and does not
have a legislative basis.
Young Offenders Act 1997 (NSW) ss 7, 13, 14, 18-20, 35-37; Juvenile Justice Act 1992 (Qld) s 11. See also
Jenny Bargen, Janet Chan, Garth Luke and Garner Clancey, 'Regulating police discretion: An assessment of
the impact of the New South Wales Young Offenders Act 1997' (2004) 28(2) Criminal Law Journal, 74,
134.
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jurisdictions and in all jurisdictions other than New South Wales and Queensland, the
young person’s consent is required for a police officer to make a referral.1759
Studies of police referrals to restorative justice conferences have found these
interventions are successful in diverting young people from court. 1760
Several stakeholders supported Victorian police being able to refer offenders to
restorative justice processes. For example, Mr Longmuir of Anglicare argued,
although potentially more onerous for the offender, pre-charge referrals could lead to
more effective outcomes:
What we would say is that there would be definite beneficial outcomes for the
offender very early in the piece, even at that cautionary stage, of having to
participate in some sort of conferencing. So, yes, the ante would be up, so they
would be in a sense receiving an outcome that is much higher than just a warning
from a police person, but I think the effectiveness in terms of reducing crime, if we
get at it at that very early stage … 1761

The Salvation Army – Brayton Youth and Family Services’ (Salvation Army –
BYFS) submission supported the referral of young people to a conference by police
as is currently provided in Queensland legislation. 1762
Ms Clarke of the Victorian Aboriginal Legal Service told the Committee that the
service supported early diversion to restorative justice, but noted it was vital that it be
equally accessible to Indigenous people. 1763 Ms Clarke stated that Indigenous people
were not accessing diversion programs in proportion to their representation in the
criminal justice system. Evaluations of police-referred conferencing programs in
other jurisdictions have also observed this problem. 1764
The only stakeholder that expressly opposed police referral to restorative justice
programs was the Law Institute of Victoria (LIV), which suggested that this may
increase the number of young people brought into the criminal justice system (a
phenomenon known as ‘net widening’):
The LIV supports the current situation in Victoria where police do not have
responsibility for referring offenders to restorative justice programs. The LIV
submits that this helps to ensure that matters which might otherwise be dealt with by
a caution or similar [are] not dealt with more seriously than they otherwise
would. 1765
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Juvenile Justice Act 1992 (Qld) s 22(2); Young Offenders Act 1997 (NSW) s 40(1).
Terry Hutchinson and Russell Smandych, 'Juvenile justice in Queensland and Canada: New legislation
reflecting new directions' (2005) 23(1) Australasian Canadian Studies, 101, 126; McCold, above n 1755, 11;
Janet Chan, Sally Doran, Elizabeth Maloney, Natasha Petkoska, Jenny Bargen, Garth Luke and Garner
Clancey, School of Social Science and Policy, University of New South Wales, Reshaping juvenile justice:
A study of the NSW Young Offenders Act 1997 (final report) (2004), 28-29.
Mark Longmuir, Transcript of evidence, above n 1656, 9. See also Anglicare Victoria, Submission no. 26,
14-15.
The Salvation Army – BYFS, Submission no. 9, 8 citing Juvenile Justice Act 1992 (Qld) ss 22-23.
Greta Clarke, Transcript of evidence, above n 1725, 5.
Chan, Doran, Maloney, Petkoska, Bargen, Luke and Clancey, above n 1760, 29-30. See also Bargen, Chan,
Luke and Clancey, above n 1758, 148.
Law Institute of Victoria, Submission no. 20S, 5. Cf Anglicare Victoria, Submission no. 26, 14-15.
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However, an alternative view was put by the Victorian Bar:
The Bar does not consider that restorative justice programs will bring more
offenders into the criminal justice system, as the total number of offenders will not
be significantly different, merely how those offenders might be dealt with within the
judicial framework. 1766

Legislation in other Australian jurisdictions attempts to limit net widening in a
number of ways. For example, New South Wales legislation sets out a hierarchy of
interventions from warnings to cautions to conferences and guides police discretion
in the use of each of these interventions. 1767 In the Australian Capital Territory an
external monitor has the power to determine that an offender who has been referred
is not eligible for restorative justice. 1768
An evaluation of the New South Wales legislation found that it did not result in net
widening, with a rise in warnings, cautions and conferences resulting in
correspondingly fewer matters dealt with by court. 1769
The Committee acknowledges that Victoria is the only Australian jurisdiction which
does not allow police to divert young offenders to restorative justice programs and
that there was some stakeholder support for introducing such a referral mechanism in
Victoria. However, the Committee notes evidence from Jesuit Social Services that, at
the time youth justice group conferencing was first introduced in Victoria in 1995, a
police-referral component was not included because it was felt that the police
cautioning program was ‘adequately diverting most minor young offenders away
from the criminal justice system without the need for more intrusive
interventions’. 1770 A similar conclusion was reached when various possible referral
pathways were being considered for the YARJGC Program. 1771 The Committee has
not received any evidence to indicate that the cautioning program run by Victoria
Police is not operating effectively at present. Therefore, it is the Committee’s view
that police powers as they stand currently are adequate to deal with offenders at the
pre-charge stage.
As noted in chapter 10, Victorian police have a role in diverting offenders to
restorative justice programs through the Criminal Justice Diversion Program (CJDP)
at the NJC. While it is ultimately the magistrate who makes the decision to refer a
matter to conferencing under the CJDP, the police may be active in initiating the
referral. The Committee believes this pathway, which provides oversight by a
magistrate, is a more appropriate mechanism than the referral of matters directly by
police. The Committee has recommended earlier in this chapter that this referral
pathway be made available in the Magistrates’ Court throughout Victoria.
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The Victorian Bar, Submission no. 13, 54.
Young Offenders Act 1997 (NSW) ss 7, 13, 14, 18-20, 35-37. See also Bargen, Chan, Luke and Clancey,
above n 1758, 134.
Crimes (Restorative Justice) Act 2004 (ACT) s 31(2)(b).
Chan, Doran, Maloney, Petkoska, Bargen, Luke and Clancey, above n 1760, 28-29. See also Bargen, Chan,
Luke and Clancey, above n 1758, 125.
Jesuit Social Services, Submission no. 35, 3-4.
Neighbourhood Justice Centre, above n 1661, 10.
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Post-sentence restorative justice
The YARJGC Program pilot offers offenders access to restorative justice after they
have been sentenced by the court. As discussed in chapter 8, the post-sentence
pathway has three entry points:
•
•
•

during imprisonment in a participating prison
post-release or during parole for a client of Community Correctional
Services at the NJC
during a community-based order for a Community Correctional Services
client at the NJC. 1772

Data provided by the Department of Justice indicates that no post-sentence referrals
to restorative justice were made through the YARJGC Program between September
2008, when referrals were first made to the program, and 31 December 2008. 1773 The
Committee notes that the evaluation of the YARJGC Program will provide valuable
data and information about the program’s operation which will inform further policy
development in this area. However, the Committee also notes evidence that the
evaluation of the post-sentence component of the program may be somewhat limited
by the size of the sample. 1774
Post-sentence restorative justice programs are available in a number of other
Australian jurisdictions, including Western Australia and New South Wales. 1775 One
of the longest running post-sentence programs in Australia is administered by the
New South Wales Department of Corrective Services which has offered victimoffender conferencing (face-to-face dialogue), victim-offender mediation (facilitated
information sharing between offenders and victims) and family group conferencing
since 1999. 1776 The program is open to all suitable offenders regardless of their age
or the type of offence they have committed. The processes take place after conviction
or sentencing, prior to release from a correction centre, during probation or during
parole. An example of a post-sentence restorative justice process, conducted in New
South Wales with an offender who had committed homicide, is set out in case study
10.
While the New South Wales program has not been formally evaluated, anecdotal
evidence suggests that it has benefits for both victims and offenders, such as meeting
emotional needs, holding offenders accountable and providing parties with the
opportunity to tell their story. 1777 Dr David Moore of VARJ highlighted the
program’s outcomes:
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Letter from Bob Cameron, Minister for Corrections, to Chair, Victorian Parliament Law Reform Committee,
31 July 2008, 2; Neighbourhood Justice Centre, above n 1661, 12-25.
Letter from Neil Twist, above n 1627, attachment, 3.
Jonathan Chambers, Transcript of evidence, above n 1647, 8.
See figure 30.
Department of Corrective Services, New South Wales, The NSW Department of Corrective Services
Restorative Justice Unit, <http://www.dcs.nsw.gov.au/offender_management/restorative_justice/index.asp>,
viewed 4 March 2009.
Booth, above n 1651, 295.
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Case study 10: Post-sentence restorative justice for a homicide offence 1778

‘Johnny is a forty five year old, knock about kind of a bloke with a lengthy history of
drug and alcohol abuse and involvement with the criminal justice system ... Johnny
[was sentenced to twenty years for] murdering a loving husband and father of four.
About three years into his sentence the wife of the deceased … wanted to tell the
offender about the impact of the loss of her husband on her and her children.
At the victim offender conference the offender acknowledged full responsibility for
his actions and answered all of the wife’s questions about the offence and what he
has done in custody to address his offending behaviour. A comprehensive outcome
agreement was reached.
As a result of the victim offender conference the wife reported that she was able to
make the offender understand how her family has been affected by his actions, had
all her questions answered and felt the best she had since the offence.
The offender reported that ... he felt that he could begin to forgive himself and stop
using the drugs that he used to blot out his feelings of guilt.
But has anything really changed for Johnny ... [since] the victim offender
conference? …
In the three and a half years leading up to the victim offender conference, Johnny
failed numerous urinalysis tests ... Across that period he spent almost three quarters
of the period on boxed, non-contact visits. For a quarter of that same period he was
also off either buy-ups, leisure activities, amenities or the right to watch TV. Johnny
was penalised on half a dozen other occasions for a range of breaches of discipline.
For a while Johnny was seen as potentially violent towards officers and other inmates
... There were also periods where he was assessed as at risk of self-harm.
In the year after [the conference], Johnny has come good on his undertaking to stop
his habitual drug use. Not one positive urinalysis result or failure to supply a sample
for testing has occurred. In fact, he incurred no fresh institutional charges at all. Nor
were there any longer the concerns regarding risk to himself or others ...
In the same month as the victim offender conference, he applied for and won a four
year apprenticeship. He has stuck with this ... and is reported to be a great worker. In
addition, Johnny has worked diligently toward achieving his General Certificate of
Education for Adults ... and was noted for great classroom contribution.
In 2008 Johnny continues to work with staff in addressing his offending behaviour.
He is now undertaking more courses and is in the process of completing his referral
assessment for an intensive custodial therapeutic program.’
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Department of Corrective Services, New South Wales, 'Participation in a victim offender conference
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The statistical data from that, but also the anecdotal reports of participants — the
direct victims of the crime and their families and other supporters, the perpetrator
and their family and other supporters — is that it is a powerful process because of
the symbolic and practical exercise of getting a more complete understanding of
what happened and some sense of being able to move on. People use terminology
like, ‘I can get on with my life now’, rather than being fixed somehow at the time of
the crime. 1779

In addition, the Committee received evidence about the Sycamore Tree Project
which is run by Prison Fellowship International in 20 countries, as well as in New
South Wales and Western Australia, here in Australia. 1780 Under the program
incarcerated offenders and victims of similar (but not related) crimes meet for
approximately two hours per week over eight weeks and participate in group
discussions, victim and offender story telling and role plays. Mr Arthur Bolkas of
Prison Fellowship Victoria described the Sycamore Tree Project to the Committee:
You have a trained facilitator who interviews inmates who are eligible to do the
course. You bring six to eight inmates together with six to eight victims of crime,
but they are unrelated victims and offenders. Over eight 2 to 3-hour sessions these
parties come together and they are put through a program that is structured. It
incorporates workshop activity and the opportunity to share feelings and sentiments.
It is biblically based, in the sense that many of the precepts that undergird the course
are about restoring people, in terms of confession, repentance, forgiveness and
restitution ... 1781

A 2005 evaluation of the Sycamore Tree Project in New Zealand found that the
project had a number of positive outcomes for offenders, including reducing their
expectation that they will re-offend and making them less likely to feel that crime
was worthwhile. 1782 However, the evaluation noted that victim empathy was not
increased as much as anticipated, although offenders who completed the program
were more empathetic to victims than the general prison population. 1783
The Prison Fellowship runs other programs in Victorian prisons, most notably the
Lives in Transition program at Port Phillip Prison, which was described in chapter 8.
However, the Sycamore Tree Project does not currently operate in Victoria. Mr
Bolkas told the Committee that there has been a reluctance to permit victims to enter
Victorian prisons. However, he stated that he believes corrections authorities are
increasingly receptive to introducing the project in Victoria. 1784
The academic literature also supports the value of restorative justice interventions at
the post-sentence stage. For example, as post-sentence restorative justice is likely to
take place a considerable time after the crime event, it may be particularly helpful for
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David Moore, Committee Member, Victorian Association for Restorative Justice (VARJ), Transcript of
evidence, Melbourne, 25 February 2008, 4.
Arthur Bolkas, Director, Communities of Restoration, Prison Fellowship Australia (Victoria), Submission
no. 41, 3.
Arthur Bolkas, Director, Communities of Restoration, Prison Fellowship Australia (Victoria), Transcript of
evidence, Melbourne, 5 June 2008, 7.
Leon Bakker, Sycamore Tree Project impact evaluation for Prison Fellowship New Zealand, 6-8.
Ibid, 9.
Arthur Bolkas, Transcript of evidence, above n 1781, 7.
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the victims of more serious crime as it may allow victims ‘an opportunity to work
through issues of anger, grief and loss before meeting with the offender to work
constructively towards healing in the conference forum’. 1785
In addition to those stakeholders who supported restorative justice at all stages of the
criminal justice system, several stakeholders expressed particular support for
restorative justice interventions at the post-sentence stage.
Dr Moore of VARJ commented that the utility of restorative justice processes is not
linked to any impact they might have on sentencing:
Certainly the experience in those [post-sentence] programs has been that there has
been quite a large take-up rate, with the requests coming from both the people who
have been on the receiving end of crime and their supporters and the people who
have committed the crime and their supporters. It is quite interesting to observe in
practice from the empirical data that we have got that there is from both sides of the
crime event an understanding that there is value in this exercise quite independent of
what the state imposes as a sentence. 1786

Reverend Chambers of Anglicare stated that post-sentence restorative justice
processes may be particularly beneficial for prisoners and victims who are family
members, serving both to ease the prisoner’s transition back into the community and
to establish boundaries for interactions with their family post-release. 1787
Jesuit Social Services informed the Committee that it recently conducted a
restorative justice meeting with a young person serving a custodial sentence and
commented, ‘We would like more young people currently subject to, or likely to be
subject to, supervisory orders in youth justice to be considered for a restorative
justice intervention’. 1788
Mr Condliffe of VARJ told the Committee that post-sentence restorative justice
programs may require a greater degree of assessment and preparation, given the
seriousness of the offences committed by the offender. 1789 This been the experience
in New South Wales where both victims and offenders have been found to need a
considerable degree of support both before and after the conference. 1790
The Prison Fellowship’s evidence emphasised the need for prison management and
staff as well as Corrections Victoria to be supportive of restorative justice
interventions in prisons. 1791
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VARJ’s submission called for training for all people involved in restorative justice
programs, including corrections staff. 1792 Corrections Victoria informed the
Committee that Community Correctional Services staff located at the NJC will
receive training about the YARJGC Program and that these staff will attend
restorative justice conferences when requested. 1793 Both Corrections Victoria and the
NJC have developed program guidelines to support the operation of the YARJGC
Program at the post-sentence stage. These guidelines emphasise the role of the head
convenor at the NJC and the Community Correctional Services staff based at the
NJC in educating community corrections staff, prison personnel and the Adult Parole
Board about the program. 1794
The Committee believes that restorative justice programs at the post-sentence stage
have the potential to provide significant benefits for victims, offenders and the
general community. The Committee does not wish to pre-empt the findings of the
evaluation of the YARJGC Program, which will include consideration of postsentence conferencing, however, it believes there is considerable scope to expand
post-sentence restorative justice programs to make them available to all offenders,
including young offenders, throughout the state, subject to a comprehensive
suitability assessment. The Committee believes that a comprehensively evaluated
trial of a post-sentence group conferencing program for adult and young offenders
will significantly contribute to the evidence-base in relation to post-sentence
restorative justice programs in Victoria.
The Committee recognises that the success of post-sentence restorative justice
programs depends to a significant extent on the support of corrections staff. The
rollout of post-sentence restorative justice programs should be accompanied by
comprehensive training for all relevant corrections staff in all aspects of restorative
justice, including its underlying philosophy, the benefits of participation, the process
and the eligibility criteria.
Recommendation 74: Post-sentence restorative justice

Subject to the findings of the evaluation of the YARJGC Program, the Victorian
Government should implement a trial group conferencing program for adult and
young offenders at the post-sentence stage, based on the YARJGC model. The
trial should be conducted for a sufficient period of time to allow it to be
comprehensively evaluated.
The impact of participation in restorative justice on sentence management
An important issue associated with the use of restorative justice processes at the postsentence stage, is whether the offender’s participation in the process should be taken
into consideration in the management of the offender’s sentence, for example, in
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VARJ, Submission no. 28, 12
Letter from Bob Cameron, above n 1772, 2.
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granting parole. The guidelines developed for the YARJGC Program stipulate that
the outcomes of a restorative justice conference will not have any impact on an
offender’s eligibility for parole. 1795 This is consistent with the operation of such
programs in other Australian states, including New South Wales. 1796
In New Zealand the Parole Act 2002 (NZ) provides that any restorative justice
outcomes are to be taken into consideration when making a decision about an
offender’s parole. 1797 To facilitate this, the Department of Corrections is required to
provide the Parole Board with any reports of restorative justice processes in which an
offender has participated. 1798
Supreme Court judge and former chair of the Victorian Adult Parole Board, Justice
Murray Kellam, told the Committee that:
The New Zealand model has worked particularly well with indigenous offenders
and victims, and of course they have a much larger group of both categories. I think
it is a bit more difficult for us. I think it is worth looking at, but the Parole Board has
not at the moment … I still think it would be a fairly small category of cases. 1799

Mr Bolkas of the Prison Fellowship told the Committee that there is no formal
recognition of the Fellowship’s Lives in Transition program by the Adult Parole
Board:
One question we often get asked it is, ‘Will this help me with my parole?’ Some of
them come with mixed motives, and some of them come because they want to get it
over you and get ahead and get out, but by and large the guys who come into our
program are clear that this program will not necessarily get them parole, but what
we are prepared to do – and we have done it on quite a few occasions – is to write a
letter of reference and tell people they have done the course and how we found them
in terms of the program. If that helps, it helps. That is about the extent of it.1800

His colleague, Ms Spicer, commented that there should be greater acknowledgement
of the benefits of participation in the Prison Fellowship’s programs. She suggested
that participation in a Prison Fellowship program could be specified as a prerequisite
for an offender’s parole. 1801 This avenue has been incorporated into the pilot
YARJGC Program: attending a conference can be stipulated as a parole condition,
subject to a suitability assessment. 1802
While generally supporting an offender’s participation in a restorative justice process
being taken into account when determining parole, the Victorian Bar commented that
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that caution should be exercised at the parole stage as ‘[t]here are other systems of
support and assistance which might be more appropriate to assist reintegration of
prisoners in the community’. 1803
The Committee notes that the Adult Parole Board currently takes a range of factors
into account in assessing prisoners’ eligibility for parole. These factors include:
•
•
•
•
•
•
•
•
•

the nature and circumstances of the offence
the comments made by the judge when sentencing the offender
the offender’s criminal history
the potential risk to the community and/or the offender
reports made by a variety of professionals, including medical practitioners,
psychiatrists, psychologists, custodial staff and community corrections
officers
submissions made by the offender, the offender’s family, friends and
potential employers or any other relevant individuals
representations made by the victim or by persons related to the victim
representations made by the offender or others with an interest in the case
the offender’s willingness to participate in relevant programs and courses
while in custody. 1804

The Committee believes that there should be the opportunity to take participation in
restorative justice processes into consideration in offenders’ sentence management in
Victoria, particularly in granting parole. The Committee notes that participation in a
restorative justice process is just one of a range of factors that should be taken into
account at that stage. Careful screening of offenders participating in post-sentence
restorative justice, as recommended above, will ensure that participants have genuine
motivation for participation. The Committee notes that the Adult Parole Board
already takes a range of factors into account in determining an offender’s eligibility
for parole, and encourages the board to also consider participation in a restorative
justice process as part of this process.
The Committee therefore recommends that, subject to the evaluation of the YARJGC
Program, when rolling out the post-sentence restorative justice program
recommended above, the program guidelines should specify that participation in the
program may be taken into account as one of the range of factors taken into account
in the offender’s sentence management, including in determining eligibility for
parole.
Recommendation 75: Effect of participation in restorative justice on
offender’s sentence management

The Victorian Government should specify in the program guidelines for the
post-sentence restorative justice program in recommendation 74 that
participation in the program may be taken into account in the offender’s sentence
management.

1803
1804

The Victorian Bar, Submission no. 13, 59.
Adult Parole Board, Board Members Manual (2005).
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12.1.4

Restorative justice in problem-solving courts

Earlier in this report the Committee noted the overlap between restorative justice and
therapeutic jurisprudence, the latter of which has informed the development of
problem-solving courts in Victoria. Some stakeholders characterised the current
processes in Victorian problem-solving courts, such as the Drug Court and the Koori
Courts, as restorative. 1805 While not including problem-solving approaches within its
definition of restorative justice, the Committee recognises the overlap between
therapeutic jurisprudence and restorative justice. This section examines whether
there is potential to use restorative justice approaches as part of the processes in
problem-solving courts in Victoria.
An Indigenous defendant who pleads guilty may choose to have their sentence
determined by the Koori Court, which operates as part of the Children’s,
Magistrates’ and County Courts. 1806 The Koori Court provides an informal
environment that is less alienating for Koori people and allows greater participation
by Koori defendants, their families and the community. 1807 A Koori elder or
respected person provides advice to the court on cultural matters. While the
magistrate or judge retains full sentencing alternatives, the Court aims to make
sentences that are more culturally appropriate to Koori offenders. 1808
Ms Rosie Smith, Project Manager of Koori Programs and Initiatives at the
Department of Justice, described the Koori Court’s approach to the Committee:
Even though it is a foreign system — it is still the old court system — it is a system
which allows Aboriginal people to have a voice, and that includes the elders. The
role that the elders play is very significant in not only reprimanding an individual
who might come before the court but also in providing that person — that they
belong to the community and that they show respect. The Koori Court is based on
respect. 1809

Judge Grant of the Children’s Court of Victoria, told the Committee the Koori Court
process is very similar to a conferencing process in that it actively engages the
offender and the community around them. He noted that:
The difference with conferencing, of course, is that victims or victims’
representatives are invited to attend as a matter of right.
In the Koori Court victims will only attend if they feel up to it, if they want to and if
the police have advised them. We do not always have victims there. 1810
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1808

1809

1810
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The Committee notes that the involvement of victims is not one of the stated aims of
the Koori Court as it is for equivalent initiatives in other jurisdictions. For example,
one of the primary aims of the Ngambra Circle Court in the Australian Capital
Territory is ‘to provide support to victims of crime and enhance the rights and place
of victims in the sentencing process’. 1811 In that state the prosecutor contacts the
victim, explains the process and invites them to attend. 1812
The evaluation of the Koori Court pilot program noted that while the court was
designed to focus on the defendant, in some cases the participation of victims has had
very positive results. For example, one police officer interviewed as part of the
evaluation observed ‘one vehicle accident victim had the offender in tears due to
realisation of the harm that she could have done to that victim’. 1813
Another example of a problem-solving court is the Drug Court, which is run as part
of the specialist jurisdiction of the Magistrates’ Court of Victoria. The court deals
specifically with offenders who have committed an offence punishable by
imprisonment, who have a dependency on alcohol or drugs and who are willing to
plead guilty. 1814 The court is empowered to sentence an offender by use of a drug
treatment order which aims to rehabilitate the offender by preferring treatment
options and attempting to avoid incarceration. 1815
In New Zealand the Drug Court operates alongside restorative justice interventions
for young offenders. Thus the Youth Drug Court may order a family group
conference if it considers that the offender is suitable. There is no difference between
a family group conference ordered by the Youth Drug Court and the Youth Court,
although the Youth Drug Court regularly monitors the family group conference plan
with fortnightly or monthly remands over a longer period. 1816
An evaluation of the Youth Drug Court in New Zealand identified a number of issues
with a dual approach to conferencing and drug treatment orders. Most of these
focused on the fact that victims’ rights may be marginalised as the focus is on the
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1812
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Department of Justice and Community Safety, Australian Capital Territory, Ngambra Circle Sentencing
Court: Community information for Aboriginal and Torres Strait Islander people in the ACT. See also
Judicial Commission of New South Wales and NSW Aboriginal Justice Advisory Council, Circle sentencing
in New South Wales: A review and evaluation (2003) Potas, Ivan, Smart, Jane, Brignell, Georgia, Thomas,
Brendan, and Lawrie, Rowena, 47-48.
Department of Justice and Community Safety, Australian Capital Territory, Ngambra Circle Sentencing
Court: Final interim practice direction (2004) direction 27.
Mark Harris, Evaluation of the Koori Courts Pilot Program October 2002-October 2004 (2006) Department
of Justice, Victoria, 56.
Magistrates' Court of Victoria, Drug Court, <http://www.magistratescourt.vic.gov.au/wps/wcm/connect/
Magistrates+Court/Home/Specialist+Jurisdictions/Drug+Court/>, viewed 10 March 2009. See also
Sentencing Act 1991 (Vic) s 18Z(2).
Sentencing Act 1991 (Vic) s 18X.
Sue Carswell, Process evaluation of the Christchurch Youth Drug Court Pilot (2004) New Zealand Ministry
of Justice, 64. See also Michael S King, 'Towards a more comprehensive resolution of conflict: The role of
restorative justice' (Paper presented at the Restorative Justice: Bringing Justice and Community Together
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drug and alcohol issues of the offender. 1817 The evaluation suggested that these
issues could be overcome by the provision of information to victims. 1818
The Committee’s discussion paper for this Inquiry asked whether the Koori and Drug
Courts could more fully utilise restorative justice processes. Several stakeholders
supported the Koori Court offering a restorative justice component. 1819 VARJ stated
‘the Koori Court would become restorative simply by allowing family members and
victims to participate in the existing round-table proceedings’. 1820
Judge Grant noted the potential for victims to be more involved in existing Koori
Court proceedings but stated that the Koori Court process was ‘fairly onerous’ for
young offenders and voiced reservations about involving young offenders in both
Koori Court and restorative justice processes.1821
There was also stakeholder support for the use of restorative approaches in the Drug
Court. For example, VARJ stated, ‘Drug courts could also benefit from restorative
approaches that include victims and the offender’s family and community of care in
diversionary responses’. 1822 Some stakeholders commented that a significant number
of offenders, particularly young offenders, have drug and alcohol issues. 1823
Mr Condliffe of VARJ told the Committee that:
there has been a carefully thought-out process of interacting with offenders and
victims as part of conferencing processes so that you maximise your chances of
healing in the process. Why do we not try to look at the processes that the drug
courts are using to actually bring some of that into the process? Also, could we use
referral out to specialist conference conveners and others in some of these
courts? 1824

Dr Moore also of VARJ told the Committee that there is room for greater alignment
of restorative justice and related initiatives, including both the Koori and Drug
Courts:
we have essentially cherry picked four programs — the Neighbourhood Justice
Centre is modelled on the Red Hook court in New York; the Koori Court is
modelled on projects that started in Canada, in Manitoba and Saskatchewan; the
Drug Court was essentially modelled on the Michigan drug court; and then we have
got conferencing as well, which was developed here in Australasia. So we have got
these four very philosophically similar processes, and once you get up to that
number it does seem that it is time for an audit … it makes sense to sit down and
say, ‘Let’s look at the common features here and also to what extent they can
benefit from a greater coordination’. 1825
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The Committee considers that there is considerable overlap between these
approaches and that there would be benefit in a more detailed consideration of their
inter-relationships and how they can be used together. In particular, the Committee
believes restorative justice approaches have the potential to contribute to the
outcomes in problem-solving courts. The Committee recognises that the Koori and
Drug Courts already incorporate restorative aspects and believes there is scope to
expand these, particularly in relation to the involvement of victims and the offender’s
community of care. The Committee recommends that the Victorian Government
consider whether there are suitable ways to allow for greater involvement of victims
and the offender’s community of care, including families, in existing Koori and Drug
Court proceedings. This would capitalise on the restorative nature of these courts’
current processes.
The Committee notes that it is also possible to allow the Koori and Drug Courts to
refer appropriate matters to restorative justice conferencing, as occurs in the New
Zealand Youth Drug Court. However, the Committee is mindful of concerns that this
would expose vulnerable offenders to two very demanding processes, and therefore
does not recommend such an approach at this stage. However, this issue should be
further considered as part of the research about engaging Indigenous offenders in
restorative justice processes that the Committee recommended in chapter 10.
Recommendation 76: Restorative justice in problem-solving courts

The Victorian Government should consider whether there are suitable ways to
allow for victims and for the offender’s community of care to be more fully
involved in proceedings in the Koori and Drug Courts.

12.2

Community awareness and understanding of
restorative justice

One of the potential benefits of restorative justice is that it may build community
confidence in the justice system as a whole. However, one of the greatest barriers to
widespread community acceptance of restorative justice approaches is the perception
that they are a ‘soft option’.
Indeed, several stakeholders commented that there is a prevalent community view
that restorative justice is a ‘soft option’. 1826 The media was largely blamed for this
misconception. 1827
The Victorian Aboriginal Legal Service’s submission stated that restorative justice
‘is often rejected due to fear because it is the ‘unknown’’. 1828 The submission cited
research conducted by the Sentencing Advisory Council which found the general
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Mark Longmuir, Transcript of evidence, above n 1656, 4; Youthlaw, Submission no. 38, 3. See also
Hinchey, above n 1617, 180.
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community has a poor understanding of the criminal justice system and that people
generally become more supportive of less punitive sentencing when provided with
more accurate information. 1829
Some stakeholders observed that participants in the process, such as victims and
police, may also see restorative justice as a soft option. For example, Mr Hayes of
Jesuit Social Services stated:
we have also sometimes got to deal with police unhappiness with why this has gone
to conferencing, because they are dealing with the victims in a direct fashion, and
victims sometimes say, ‘How come this is going for a conference? It is a soft option;
they will get off easy’. 1830

Strategies for improving the knowledge and understanding of key stakeholders (such
as police, magistrates and victims) about restorative justice, were identified in
chapter 10.
Stakeholders overwhelmingly agreed that restorative justice is not a ‘soft option’.
Several stakeholders emphasised that restorative justice may be even more
confronting for offenders than traditional criminal justice responses. Magistrate
Fanning from the NJC told the Committee:
It is also very confronting for offenders to have the victim sitting there and
eyeballing them about it. That is often the last thing that they want to do: ‘Just give
me the fine or give me the sentence or put me on the community-based order’. But
to actually have to face the victim and to be confronted with their pain, anguish and
distress as to the effect that it has had upon them is quite confronting … 1831

Similarly, Mr Longmuir of Anglicare stated:
I think in the beginning some of the offenders think it is a bit of a soft option too,
but I can assure you that through the process of the group conference and the lead
up to it, I think the process is anything but a soft option for the offender. I think it
takes real courage to participate in the process, to front up to the victim, to be honest
with them about what was going on and in a sense to apologise and make reparation.
We have found that that process is not a soft option. It is not easy. In fact for some
of the young people it is much easier to get probation or something like that. I think
the offender has to accept a lot more responsibility for what they have done by
fronting up to the victim than if they were just going through the normal court
process. 1832

Research in other jurisdictions has identified the importance of educating the general
community about restorative justice principles and the benefits of such programs. 1833
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Jenny Bargen, Director of Youth Justice Conferencing in New South Wales, has
described the education of the public as ‘vital to the longer term success’ of a
restorative justice program. 1834 She argues that the attitudes of the general public can
have a significant impact on the way a program is administered by key players,
particularly the police. 1835
The New Zealand Commissioner of Police, Howard Broad, has also emphasised the
risk of not effectively promoting restorative justice programs:
The approach needs to be communicated effectively. To the extent that this is seen
as a ‘soft’ option by those participating and by those who will be called to comment
(the media and so on) is a risk. Unless there are clear and compelling grounds, those
in influential positions market the approach, and sufficient early progress is made to
support those publicly promoting the approach, the fear of the community would be
easily activated by those who will be promoting the ‘tough, hard-line, throw away
the key’ model. 1836

The operating guidelines for the YARJGC Program at the NJC state that a
community education program will be developed to support the program. 1837 The
target audience for the program will include potential participants and key
stakeholders as well as the media and broader community. The Committee did not
receive any detailed information about the components of this campaign.
Stakeholders in this Inquiry suggested a number of strategies to increase community
awareness and understanding of restorative justice and correct perceptions that
restorative justice is a ‘soft option’.
Magistrate Fanning told the Committee:
restorative justice needs a few champions, I suppose. It needs to be argued, needs to
be tested and needs to be piloted rather than laying it out and saying it is a
wonderful thing and we will roll it out everywhere. I think there are good strategic
reasons for having pilots prior to extending it out any further or extending it across
the board. Also it would only require a few badly managed cases, I suppose, for it to
lose credibility because of that perception by some in the community that it is, as I
say, a soft option. 1838

Magistrate Fanning went on to say that one of the best ways to explain restorative
justice to the community is by using real examples. 1839 The Committee notes that the
NJC publishes regular newsletters which are distributed to the local community,
through which it disseminates information on restorative justice, including using case
studies of successful conferences. 1840
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Anglicare suggested that the government should actively promote restorative justice.
Reverend Chambers told the Committee:
it would actually be worthwhile putting money into an ad campaign, in the same
way as we have with the Transport Accident Commission and domestic violence, to
actually help to change and educate the community about the value of restoring both
victims and offenders. 1841

VARJ supported a ‘concerted and targeted campaign informing all possible
stakeholders of the benefits and availability of restorative justice programs for
victims and offenders’. 1842
The Victorian Bar and the Victorian Aboriginal Legal Service both submitted that
improved data collection and reporting would provide the community with access to
better information about the outcomes of restorative justice. 1843
The Committee acknowledges that public opinion is becoming increasingly
important in influencing policy in relation to the criminal justice system. 1844
Therefore it is essential that the implementation of restorative justice initiatives in
Victoria is supported by a comprehensive community awareness campaign aimed at
promoting understanding of the underlying philosophy of restorative justice, as well
as the process and its outcomes. The Committee believes that stakeholders in this
Inquiry have provided valuable ideas about what this campaign should include, such
as publicising data about restorative justice outcomes and using ‘champions’, such as
victims who have participated in restorative justice processes.
The Committee recommends that the proposed campaign be coordinated with the
education of key stakeholders as recommended in chapter 10.
The Committee also encourages individual restorative justice service providers to
promote their service’s own ‘success stories’ in their local community.
Recommendation

77:

Increasing
community
awareness
understanding of restorative justice

and

The Victorian Government should develop and implement a campaign to
increase community awareness of restorative justice, including its underlying
philosophy, the process and its outcomes. This should include using real
examples and stories to promote restorative justice at a community level and
widespread reporting of data and information about the outcomes of restorative
justice programs.
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12.3

Information sharing and collaboration

As the Committee has emphasised throughout this report, there is a diverse range of
restorative justice programs operating throughout Australia. 1845 Many programs have
been established in response to local issues and needs, and indicate a flexible and
localised response to dealing with crime. 1846 Mr Condliffe of VARJ has argued for a
more nationally consistent approach to restorative justice:
It is surprising to look back over a decade of development to see that very few of the
various jurisdictions seem to learn from each other. Rather, they continually start
from first principles … It is time for coordinated policy development within
Victoria and for liaison across the various jurisdictions. It is time for politicians,
policy makers, bureaucrats and program providers to consider the costs of these
differences across the various states. 1847

On the other hand, Les McCrimmon and Melissa Lewis of the Australian Law
Reform Commission have argued that diversity and responsiveness to local needs are
features of restorative justice programs, but suggest that there is a greater need to
share information and experiences, particularly in relation to successes. 1848
The Salvation Army – BYFS argued that there should be more sharing of
information and know-how at a national level:
There are a myriad of evaluation papers on different restorative programs that have
operated in Australia however there appears to be no formal national body which
could co-ordinate and integrate programs and practitioners. A common
understanding of the issues confronted by Convenors/Practitioners across the
program base would assist in developing consistency across all programs, and
would form the basis for ongoing discussion. [There would be benefit in a
s]tate/nation-wide newsletter, which has as part of its agenda to allow opportunities
for questions, answers and information sharing across all programs. 1849

The Committee notes that the National Alternative Dispute Resolution Advisory
Committee’s (NADRAC) charter now includes restorative justice, however
NADRAC advised the Committee that it has ‘not yet considered in depth’ issues
relating to restorative justice and has not undertaken any research in this area.1850
NADRAC’s submission noted that ‘currently issues in restorative justice are being
addressed in different jurisdictions and greater inter-governmental collaboration in
this area in order to develop some consistent national principles would be
desirable’. 1851 In particular, NADRAC’s submission emphasised that there is a need
to increase networking of Indigenous practitioners:
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In Indigenous Dispute Resolution and Conflict Management, NADRAC
recommended that Australian governments evaluate an existing proposal to
establish a national network of Indigenous dispute resolution practitioners and
consider how to involve this consultative network in relevant services such as
restorative justice programs. 1852

The Victorian Bar suggested there should be sharing of information about ‘what
works’ and ‘why’. The Bar’s submission stated, ‘Common approaches may well also
have significant costs benefits, and it is submitted that sharing of information would
aid the development of best practice programs’. 1853
Several stakeholders highlighted the key role that VARJ plays in facilitating
information-sharing between restorative justice practitioners and providers in
Victoria. For example, Anglicare’s submission stated, ‘Most restorative justice
service providers would be members of VARJ, the Victorian Association of
Restorative Justice, with all the information-sharing advantages that membership of
this network would bring’. 1854 VARJ’s aims and activities are summarised in figure
34.
Figure 34: The Victorian Association for Restorative Justice (VARJ) 1855

‘The Victorian Association for Restorative Justice (VARJ) is an incorporated
association of restorative practitioners, policy makers and academics from
throughout Victoria.
The stated aims of VARJ are:
i. To promote and advocate the use of restorative practices in schools, the
community, prisons, the criminal justice system, the workplace and any
other situation where conflict arises.
ii. To disseminate information about, and act as a resource for, restorative
practices.
iii. To develop and promote agreed standards and principles for evaluating
and guiding restorative practice.
iv. To encourage, and to undertake, research on restorative practice.
VARJ conducts regular public presentations on all matters restorative …’
The Committee was represented at a conference and a colloquium organised by
VARJ in 2008. 1856 Both events were well attended and provided a valuable
opportunity to share ideas and gain knowledge about developments in restorative
justice. VARJ’s website also provides information about a range of networking
events and other meetings organised by the association, as well as information about
other relevant conferences and events. 1857
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VARJ was also involved in the establishment of Restorative Practices International
(RPI), which VARJ’s submission describes as ‘an Australian based international
association of restorative practitioners …’ 1858 RPI held its inaugural conference in
October 2007 on the Gold Coast and plans to hold a second in Canada in mid
2009. 1859
During the Committee’s study tour to New Zealand, Committee representatives met
with members of New Zealand’s Restorative Justice Aotearoa (RJA), a national
professional association of restorative justice providers. RJA has over 30 service
provider members and is active across a range of areas, contributing to the drafting of
a national performance framework and training package and assisting in the
development of a restorative justice qualification.1860 The success of RJA in
contributing to the development of a consistent national approach demonstrates the
benefits of a strong national association.
The Committee believes that there is considerable scope for improving the sharing of
information about restorative justice programs and practices, both within Victoria
and nationally. As the Committee noted in chapter 8, the Standing Committee of
Attorneys-General (SCAG) – the ministerial council of Commonwealth, state and
territory Attorneys-General in Australia – is currently conducting an audit of
restorative justice systems in Australia and New Zealand. 1861 The Committee
believes that this ‘map’ of the restorative justice landscape will be an important
starting point for the establishment of a national knowledge-sharing network. The
Committee recommends that the Victorian Government propose to SCAG the
establishment of a national network to share knowledge and information about
restorative justice policy and programs.
The Committee believes that VARJ, with its existing emphasis on professional
development and information sharing, and NADRAC, with its brief to consider
restorative justice nationally, will also be key players in efforts to improve national
collaboration in relation to restorative justice.

Recommendation 78: Increasing information sharing and collaboration

The Victorian Government should propose to the Standing Committee of
Attorneys-General the establishment of a national network to share information
about restorative justice in Australia.
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12.4

Towards a restorative society

The recommendations made throughout this report aim to achieve a more
mainstream approach to restorative justice, incorporating it as a key component in
the Victorian justice system for both adult and juvenile offenders. However,
stakeholders also commented that a broader non-adversarial context is needed for
restorative justice in this state.

12.4.1

Educating lawyers
restorative justice

and

future

lawyers

about

In this report the Committee has noted the important role that lawyers play in
restorative justice processes. For example, chapter 10 acknowledged the role of
lawyers in encouraging young offenders to participate in the YJGC Program and the
impact of lawyers’ approaches to dispute resolution conferences in the Family
Division of the Children’s Court.
Professor Arie Freiberg of Monash University has written, ‘If legal practice and
culture are to change, those changes must start at the point when students are
formally socialised into the profession – when they enter law school’. 1862 The
Monash University Faculty of Law’s submission to the Inquiry emphasised the
importance of including non-adversarial philosophies and processes such as
restorative justice in the curriculum of law schools:
As tertiary educators, it is our belief that the key method of increasing the capacity
of lawyers to refer appropriate cases to ADR and other comparable non-adversarial
processes is through high quality legal education. The emergence of ADR,
restorative justice, therapeutic jurisprudence and the other aspects of the
comprehensive law movement has significant implications for legal education. It
suggests that law students should not only be educated as to statute and case law in
diverse subjects, but also in the different approaches to resolving conflict. 1863

The Monash University Faculty of Law commenced teaching an undergraduate unit
in non-adversarial justice in 2007. This subject includes restorative justice as a type
of non-adversarial justice, and victim-offender conferencing, sentencing circles and
the NJC as examples of non-adversarial applications in the criminal justice
system. 1864 The use of non-adversarial approaches in the civil court jurisdiction are
also considered.
The Committee commends Monash University’s Faculty of Law for its pioneering
work in the area of non-adversarial legal education. It encourages all those involved
in legal education, both undergraduate and continuing, to incorporate and promote
philosophies and practices of non-adversarial law, including restorative justice, into
their curricula. The Committee believes that this education will, over time, make a

1862

1863
1864
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Arie Freiberg, 'Non-adversarial approaches to criminal justice' (2007) 16 Journal of Judicial Administration,
205, 219.
Monash University Faculty of Law, Submission no. 7, 5.
Ibid, 16.
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significant contribution to the better use and practice of restorative approaches by
lawyers.

12.4.2

Moving towards a restorative society

As highlighted throughout this report, restorative practice is a philosophical approach
that has potential application outside the justice system. Restorative practices can be
used to deal with a broad range of issues across society from homelessness to
healthcare. 1865 New Zealand District Court judge and restorative justice advocate,
Fred McElrea, has claimed that restorative approaches can be used in any situation
‘where conflict is sought to be resolved without the imposition of outcomes by power
and authority’. 1866
VARJ’s submission argued that the rise of restorative practices outside the justice
system will increase pressure on the justice system to adopt restorative approaches to
offending. In particular, VARJ observed that as an increasing number of young
people experience restorative approaches at school, they ‘will graduate expecting a
system of justice that meets the needs of victims, offenders and their communities to
repair the relationships harmed by the wrongdoing’. 1867
VARJ’s submission argued for a comprehensive approach to restorative justice:
A distinction should be drawn between a system of justice that utilises restorative
processes as a voluntary diversion from mainstream justice, such as is currently
operational in Victoria, and a justice system that has the restoration of citizen
relationships as one of its primary objectives … VARJ advocates long-term strategic
visioning towards a system of justice that reflects the need to repair the impact of
crime on individuals and society for each and every occasion that such impact
occurs … From this perspective justice becomes less a matter of crime and
punishment and more a process of developing a community’s engagement with its
individual citizens. 1868

Such a broad restorative approach is being applied at the NJC. In addition to the
group conferencing program for young adults conducted at the centre, there is an
attempt to integrate restorative justice approaches ‘into the life and the learnings of
the Neighbourhood Justice Centre, as it applies some aspirational ways of bringing
the court, the service infrastructure and community strengthening focus to a problem
solving approach that will find resonance with the community’. 1869
Judge McElrea has claimed that moving restorative justice into the mainstream will
require restorative approaches ‘both inside and outside of the courts, in parallel

1865
1866

1867
1868
1869

Strang, above n 1615, 34.
F W M McElrea, 'Restorative justice - The long view' (Paper presented at the Beyond Retribution:
Advancing the Law and Order Debate Conference, Silverstream, New Zealand, 12-14 May 2006), 5.
VARJ, Submission no. 28, 5-6.
Ibid, 4.
Neighbourhood Justice Centre, above n 1661, 6.
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structures …’ 1870 Inside the courts, Judge McElrea has called for strong leadership
from the judiciary and outside the courts he has advocated the establishment of
‘community resolution centres’. 1871
Judge McElrea’s community resolution centres would be community partnerships
between government and community-based organisations and would adopt a nonadversarial approach to dispute resolution along the lines of the NJC but operating on
a much greater scale. According to Judge McElrea’s vision, community resolution
centres would deal with civil disputes using ADR processes such as negotiation. 1872
Criminal matters would be dealt with by restorative justice process ‘but operating at
a much more significant level than existing police diversion for first offenders’.1873
Referrals would come from a range of sources, including from victims themselves
and would not necessarily be linked to criminal prosecution.
Anglicare’s submission contained a similar vision, suggesting that existing
community legal services and rights centres could be used as a basis for the further
development of restorative justice services throughout Victoria. The submission
states:
These services are locally-based and therefore accessible; they are geared towards
services for marginalised persons; and they operate in a beneficially separate way
from the courts. 1874

The Committee did not receive any other evidence about such a model.
The Committee notes the increasing use of restorative practices in all aspects of
society, both in Australia and internationally. The Committee recognises that the
broad use of restorative practices as a more holistic approach to dealing with conflict
has a significant impact on community expectations about how the criminal justice
system will respond to the harms caused by crime. In this context, approaches like
those being trialled at the NJC provide an important avenue for responding to
conflict in all aspects of society, including criminal offending.
While making specific recommendations about the use of restorative practices in
other aspects of society is outside the scope of this Inquiry, the Committee
recognises the influence of restorative practices on restorative justice in the justice
system and encourages the Victorian Government to fully consider these in the
development of the restorative justice framework that the Committee recommended
in chapter 10.

1870

1871
1872

1873
1874
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F W M McElrea, 'Restorative justice as a procedural revolution: some lessons from the adversary system'
(Paper presented at the 4th International Winchester Restorative Justice Conference, Winchester, United
Kingdom, 10 October 2007), 24.
Ibid, 23-24.
McElrea, above n 1866, 8-9. See also F W M McElrea, 'Restorative justice for adult offenders: Practice in
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Chapter 13 – Conclusion
This report aimed to map out future directions for ADR and restorative justice in
Victoria.
Stakeholders in this Inquiry were optimistic about the potential of ADR and
restorative justice to improve the delivery of justice in Victoria. The Committee
heard that ADR produces higher levels of satisfaction and is often faster, cheaper and
more flexible than traditional litigation, and also reduces demands on the courts and
taxpayers. The Committee also heard ADR offers less tangible long term benefits in
terms of preserving relationships and teaching people skills to resolve disputes into
the future.
In the case of restorative justice, the Committee was told that benefits for offenders
include diversion from the criminal justice system and lower rates of re-offending,
while benefits for victims include empowerment and reparation.
ADR and restorative justice are currently at very different stages of development in
Victoria.
ADR is now well-established but the Committee heard that more can be done to
harness its benefits. The Committee believes there needs to be more research and
data collection to support rigorous policy and program development, new initiatives
to ensure all Victorians can share in the benefits of ADR, regulatory measures to
promote consistent quality in ADR services and work to increase ADR’s use and
influence in appropriate cases.
Restorative justice, on the other hand, is still operating at the margins of the justice
system. The Committee has recommended steps to improve and expand existing
restorative justice programs in Victoria. However, this is unlikely to succeed unless
we build our knowledge base about restorative justice and support within the justice
system and the broader community. The Committee has suggested a more careful
and staged approach in this area.
Throughout this report the Committee has stressed that ADR and restorative justice
are not a solution to every legal problem or a substitute for independent courts and
tribunals. However, in appropriate cases they can and will continue to provide a
valuable alternative to the traditional adversarial approach to justice.
The recommendations in this report propose a range of changes to the law, policies
and programs, new collaborative forums, more education and training, and better
research and data collection. They also require cooperation between governments,
courts and tribunals, the legal profession, services providers, industries and
community organisations. The Committee is confident that this multifaceted and
collaborative approach will secure a strong future for ADR and restorative justice in
Victoria.
Adopted by the Law Reform Committee
2 April 2009
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Appendix A – List of written submissions
Name of individual or organisation

Date received

1

Russell Kennedy

26 September 2007

2

Mr Peter Berlyn

18 October 2007

3

The Mediator Group

23 October 2007

4

Victoria Law Foundation

7 November 2007

5

Confidential (individual)

7 November 2007

6

Marshall Enterprise Learning Pty Ltd

8 November 2007

7

Monash University Faculty of Law
- Professor Arie Freiberg, Dean
- Dr Michael King, Senior Research Fellow
- Mr Ross Hyams, Senior Lecturer
- Ms Becky Bagatol, Lecturer

9 November 2007

8

Office of the Victorian Privacy Commissioner

9 November 2007

9

The Salvation Army – Brayton Youth and Family Services

9 November 2007

10

Victorian Association for Dispute Resolution Inc.

12 November 2007

11

The Institute of Arbitrators & Mediators Australia

13 November 2007

12

Victoria Police

13 November 2007

13

The Victorian Bar

6 December 2007

13S

The Victorian Bar – supplementary submission

20 June 2008

14

County Court of Victoria

13 November 2007

15

Consumer Action Law Centre

14 November 2007

16

Energy and Water Ombudsman (Victoria)

15 November 2007

17

Ms Margaret Lothian, Principal Mediator, Victorian Civil and
Administrative Tribunal (VCAT)

16 November 2007

18

Supreme Court of Victoria

21 November 2007

19

Health Services Commissioner

22 November 2007

20

Law Institute of Victoria

22 November 2007

20S

Law Institute of Victoria – supplementary submission

9 April 2008

21

Accident Compensation Conciliation Service

23 November 2007
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Name of individual or organisation

Date received

22

Banking and Financial Services Ombudsman (BFSO)
Financial Industry Complaints Service (FICS)
Insurance Ombudsman Scheme (IOS)
(These services merged to form the Financial Ombudsman
Service (FOS) as of 1 July 2008)

23 November 2007

23

Telecommunications Industry Ombudsman

27 November 2007

24

Ombudsman Victoria

3 December 2007

25

National Alternative Dispute Resolution Advisory Council
(NADRAC)

3 December 2007

25S

National Alternative Dispute Resolution Advisory Council
(NADRAC) – supplementary submission

21 May 2008

26

Anglicare Victoria

3 December 2007

27

Magistrates’ Court of Victoria

3 December 2007

28

Victorian Association for Restorative Justice (VARJ)

4 December 2007

28S

Victorian Association for Restorative Justice (VARJ) –
supplementary submission

22 December 2008

29

Crime Victims Support Association

5 December 2007

30

Victoria Legal Aid

10 December 2007

31

Legal Services Commissioner

12 December 2007

31S

Legal Services Commissioner – supplementary submission

21 January 2008

32

Victorian Aboriginal Legal Service

18 December 2007

33

Public Transport Ombudsman Victoria

1 February 2008

34

Victorian Multicultural Commission

14 February 2008

35

Jesuit Social Services

18 February 2008

36

LEADR – Association of Dispute Resolvers

13 March 2008

37

Justice A.M. North, Federal Court of Australia

5 March 2008

38

Youthlaw

25 March 2008

39

Federation of Community Legal Centres Victoria

3 April 2008

40

Ethnic Communities' Council of Victoria

3 June 2008

41

Mr Arthur Bolkas, Prison Fellowship of Australia (Victoria)

4 June 2008

42

Upper Hume Interagency Team

30 June 2008
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Appendix B – List of witnesses
Public Hearing, 29 November 2007
Room G1, 55 St Andrews Place, East Melbourne
Witness(es)

Organisation

Mr Lawrence Reddaway, Victorian Chapter Chair
Professor Angela O’Brien, Senior Vice President,
National Council
Mr Albert Monichino, Victorian Chapter
Committee Member
Mr Gordon Tippett, Chief Executive Officer
Ms Gianna Totaro, Executive Assistant

The Institute of Arbitrators &
Mediators Australia (IAMA)

Professor Tania Sourdin, Professor of Law

The University of Queensland
(Melbourne Campus)

Mr Peter Lauritsen, Deputy Chief Magistrate
Ms Anne Goldsbrough, Supervising Magistrate,
Family Violence & Family Law

Magistrates’ Court of Victoria

Mr Mark Rumble, Director
Ms Laura Simmons, Program Co-ordinator

The Salvation Army – Brayton
Youth and Family Services

Public Hearing, 10 December 2007
Room G1, 55 St Andrews Place, East Melbourne
Witness(es)

Organisation

Mr Michael Heaton QC, Chair, Dispute
Resolution Committee
Mr Tony Nolan SC, Advanced Mediator
Ms Danielle Huntersmith, Vice Chair, Dispute
Resolution Committee, Accredited Mediator
Mr Ross Nankivell, Legal Policy Officer

The Victorian Bar

Mr Ian Lulham, Chair, ADR Committee
Ms Elissa Campbell, Solicitor, Litigation Section

Law Institute of Victoria

Her Honour Judge Sandra Davis
Her Honour Judge Maree Kennedy

County Court of Victoria

The Honourable Justice Murray Kellam AO

Supreme Court of Victoria

Judge Paul Grant, President

Children’s Court of Victoria
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Public Hearing, 11 February 2008
Room G1, 55 St Andrews Place, East Melbourne
Witness(es)

Organisation

Mr Paul Myers, Director, Alternative Dispute
Resolution Strategy
Dr David Cousins, Executive Director, Consumer
Affairs Victoria
Mr John Griffin, Executive Director, Courts

Department of Justice

Mr Gerard Brody, Director, Policy & Campaigns

Consumer Action Law Centre

Ms Susan Cibau, Senior Conciliation Officer
Mr David Bryson, Conciliation Officer
Ms Anita Kaminski, Conciliation Officer

Accident Compensation
Conciliation Service

Ms Eliza Collier, Policy and Public Affairs
Manager, BFSO
Ms Diane Carmody, General Manager, BFSO

Banking and Financial Services
Ombudsman (BFSO)

Ms Alison Maynard, Chief Executive Officer,
FICS

Financial Industry Complaints
Service (FICS)

Ms Ragini Rajadurai, Manager, Corporate &
Legal Services, IOS

Insurance Ombudsman Scheme
(IOS)
(These services merged to form
the Financial Ombudsman
Service (FOS) as of 1 July 2008)

Ms Meg Henham, Manager, Outer-Eastern
Branch
Mr Ian Goodhardt, Manager, Head Office

Family Mediation Centre

Mr Shane Quinn, Manager

Greensborough Family
Relationship Centre

Mr Mark Brennan, Small Business Commissioner

Office of the Victorian Small
Business Commissioner

Ms Beth Wilson, Health Services Commissioner

Office of the Health Services
Commissioner

Ms Margaret Lothian, Principal Mediator

Victorian Civil and
Administrative Tribunal
(VCAT)
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Public Hearing, 25 February 2008
Room G3, 55 St Andrews Place, East Melbourne
Witness(es)

Organisation

Commander Trevor Carter, Manager, Policy and
Secretariat Division
Mr Findlay McRae, Director, Legal Services
Department
Inspector Paul Hayes, Legal Services Department

Victoria Police

Reverend Jonathan Chambers, Senior Chaplain,
Anglican Criminal Justice Ministry
Mr Peter Thompson, General Manager,
Community Programs
Mr Mark Longmuir, Manager, Community
Services

Anglicare Victoria

Mr Peter Condliffe, President
Ms Isobelle Morgan, Committee Member
Dr David Moore, Committee Member

Victorian Association for
Restorative Justice (VARJ)

Mr Walter Ibbs, Acting Manager, Roundtable
Dispute Management Service
Mr Alistair Lawrie, Policy Officer, Law Reform

Victoria Legal Aid

Mr George Lekakis, Chairperson
Mr Con Pagonis, Senior Policy Advisor
Mr Stephen Dimopoulos, Manager, Policy and
Projects

Victorian Multicultural
Commission

Mr Tony Hayes, Project Coordinator, Community
Justice Program
Mr Russell Jeffrey, Youth Justice Group
Conference Convenor

Jesuit Social Services

Ms Greta Clarke, Research Officer

Victorian Aboriginal Legal
Service

Mr Noel McNamara, Chief Executive Officer

Crime Victims Support
Association

Mr Paul McDonald, Executive Director, Children,
Youth and Families Division
Ms Jan Noblett, Director, Youth Services and
Youth Justice
Ms Sophie Robinson, Principal Policy Adviser

Department of Human Services
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Public Hearing, 4 March 2008
Energy and Water Ombudsman (Victoria)
Level 19, 31 Queen Street, Melbourne
Witness(es)

Organisation

Ms Fiona McLeod, Energy and Water
Ombudsman
Ms Frances Wood, Policy and Research Officer
Mr Stephen Gatford, Manager, Public Affairs and
Policy

Energy and Water Ombudsman
(Victoria)

Public Hearing, 4 March 2008
Room G1, 55 St Andrews Place, East Melbourne
Witness(es)

Organisation

Ms Fiona Hollier, Chief Executive Officer
Ms Margaret Halsmith, Chair

LEADR – Association of
Dispute Resolvers

Public Hearing, 4 March 2008
Neighbourhood Justice Centre
241 Wellington Street, Collingwood
Witness(es)

Organisation

Mr David Fanning, Magistrate

Neighbourhood Justice Centre
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Public hearing and Culturally and Linguistically Diverse Communities
forum, 5 June 2008
K Room, Parliament House, Spring Street, East Melbourne
Witness(es)

Organisation

Mr Arthur Bolkas, Director, Communities of
Restoration
Ms Diane Spicer, Programs Manager

Prison Fellowship Australia
(Victoria)

Mr Jieh-Yung Lo, Policy and Project Officer

Ethnic Communities’ Council of
Victoria

Ms Nadine Hantke, Multicultural Access and
Support Worker

Prahran Mission

Mr Jimmy Choo, consumer of mental health
service providers
Ms Anna Walker

Action on Disability within
Ethnic Communities

Mr Christof Lancucki, Honorary President

Polish Community Council of
Australia

Mr Omar Farah, Multicultural Community
Development Officer

Horn-Afrik Employment and
Training Advocacy Project

Ms Jenny Mutembu

Zambian community

Ms Chantal Kabamba, President

Congolese Association of
Victoria

Mr Terefe Aborete, Manager, Refugee &
Settlement Program

Centacare Catholic Family
Services (Footscray)

Mr Laurie Harkin, Commissioner
Ms Lynne Coulson Barr, Principal Conciliation
Officer

Office of the Disability Services
Commissioner
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Indigenous Australian Communities forum, 30 June 2008
Koorie Heritage Trust, 295 King Street, Melbourne
Witness(es)

Organisation

Dr Loretta Kelly, Lecturer, Gnibi College of
Indigenous Australian Peoples

Southern Cross University

Mr Rocky Tregonning, Aboriginal Projects
Officer

Dispute Settlement Centre of
Victoria

Ms Annette Vickery, Manager, Koori Programs
and Initiatives, Courts and Tribunal Services

Department of Justice

Ms Rosie Smith, Project Manager, Koori
Programs and Initiatives, Courts and Tribunal
Services

Department of Justice

Ms Lisa Ahmet, Project Manager, Koori
Programs and Initiatives, Courts and Tribunal
Services

Department of Justice

Ms Joyce Cooper, Respected Person, Koori Court

Broadmeadows Magistrates’
Court

Ms Jean Vickery, Koori Elder, Koori Court

Broadmeadows Magistrates’
Court

Ms Miranda Staniford, Policy Officer

Corrections Victoria

Mr Anthony Fricker, President

Monash Postgraduate
Association

Mr Neil Twist, Acting Director, Alternative
Dispute Resolution
Chief Executive Officer

Department of Justice
County Court of Victoria

Ms Angela Dupuche, Family Mediator/Family
Support Worker

Melbourne Citymission

Ms Maria Georgiou, Administrator

Darebin Community Legal
Centre

Ms Tracey Callander, Aboriginal Liaison Worker

Darebin Community Legal
Centre

Ms Greta Clarke, Acting Executive Officer,
Research Planning and Development Unit

Victorian Aboriginal Legal
Service

Mr Ali Besiroglu, Intern, Project Research

Victorian Aboriginal Legal
Service
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Indigenous Australian Communities forum, 30 June 2008 (continued)
Witness(es)

Organisation

Mr Clayton Ison, Koori Support Officer, Parkville
Youth Residential Centre

Department of Human Services

Ms Taryn Lee, Indigenous Education and
Complaint Officer

Victorian Equal Opportunity
and Human Rights Commission

Ms Norma Langford, Committee Member

Broadmeadows Legal Service

Ms Helen Archibald, Aboriginal Support Worker,
Parkville Youth Residential Centre

Department of Human Services
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Appendix C – List of meetings and site visits
Organisation

Event

Date

New Zealand Justice and Electoral Committee

Meeting

8 August 2007

New Zealand Ministry of Justice, Crime Prevention
Unit
• Mr Jeremy Wood, Director
• Ms Alison Hill, Manager, Restorative Justice
• Ms Justine Cornwall, Manager, Families and
Communities

Meeting

18 February 2008

New Zealand Parole Board
• Judge David Carruthers, Chair
• Judge Marion Frater, Member
• Mr Alistair Spierling, Manager, Administrative
Support Service

Meeting

18 February 2008

New Zealand Police
• Ms Susan Roberts, Senior Policy Adviser, Police
Prosecution Service
• Superintendent Graham Thomas, National
Manager, Police Prosecution Service
• Superintendent Bill Harrison, National Manager,
Youth Services

Meeting

18 February 2008

The Hon Rick Barker, Associate Minister for Justice
and Minister for Courts, New Zealand

Meeting

18 February 2008

Youth Court of New Zealand
• Judge Andrew Becroft, Principal Youth Court
Judge

Meeting

19 February 2008

New Zealand District Court
• Judge Fred McElrea

Meeting

19 February 2008

Prison Fellowship New Zealand
• Mr Kim Workman, National Director
• Judge Stan Thorburn, Deputy Chair

Meeting

20 February 2008

Restorative Justice Aotearoa, New Zealand
Meeting
• Ms Fiona Landon, Executive Member
• Ms Mariameno Kapa, Executive Member
• Mr Iain Fraser, Executive Member
• Ms June Jackson, CEO, Mana Kai Marae
Authority, member of New Zealand Parole Board

20 February 2008

Energy and Water Ombudsman (Victoria)

4 March 2008

Site visit
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Organisation

Event

Date

Neighbourhood Justice Centre

Site visit

4 March 2008

New South Wales Attorney General’s Department,
Aboriginal Programs Unit
• Mr Bradley Delaney, Manager, Circle
Sentencing Program
• Mr Brian Dennison, Project Officer, Circle
Sentencing Program

Meeting

12 May 2008

New South Wales Police Force
• Commander Rod Smith, Policy and Programs
• Ms Cathy Mackson, Principal Policy Analyst,
Ministry of Police

Meeting

12 May 2008

New South Wales Department of Juvenile Justice,
Youth Justice Conferencing Directorate
• Mr Peter Muir, A/Director General
• Ms Anne Meagher, A/Deputy Director General
(Operations)
• Ms Michaela Wengert, Senior Project Director,
Youth Justice Conferencing Operations Review
• Ms Christine Sheeley, Project Officer, Youth
Justice Conferencing Operations

Meeting

12 May 2008

New South Wales Attorney General’s Department,
Community Justice Centres
• Mr Paul Crowley, Director
• Ms Gabriela Pirc, Policy Advisor
• Ms Janelle Clarke, Senior Aboriginal Programs
Officer

Meeting

13 May 2008

New South Wales Attorney General’s Department,
Crime Prevention Division
• Mr Bruce Flaherty, Manager, Crime Prevention
Division
• Mr Dean Hart, Manager, Adult Conferencing

Meeting

13 May 2008

New South Wales Department of Corrective Services,
Restorative Justice Unit
• Ms Rhonda Booby, Director, Offender Services
and Programs
• Mr Luke Grant, Assistant Commissioner,
Offender Services and Programs
• Mr Glenn Duhigg, Mediator and Facilitator,
A/Manager, Restorative Justice Unit

Meeting

13 May 2008
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Appendix D – List of events attended
Organisation

Event

Date

Department of Justice

ADR Strategic Planning
Conference

22 June 2007

National Alternative
Dispute Resolution
Advisory Council

Research forum

13-14 July 2007

Institute of Arbitrators &
Mediators Australia

‘Innovative hybrid dispute
resolution processes’
seminar

25 September 2007

Institute of Arbitrators &
Mediators Australia

‘Arbitration in the fast
lane’ seminar

29 October 2007

The Victorian Bar

Observation of mediation
by accredited mediator

February 2008

Australian Institute of
Criminology

‘Young people, crime and
community safety:
engagement and early
interventions’ conference

25-26 February 2008

Neighbourhood Justice
Centre

First anniversary

4 March 2008

Law Institute of Victoria

‘Criminal Law’
Continuing Professional
Development Intensive
Program

17 March 2008

Critical Agendas

Restorative Practice in
Schools

1-2 May 2008

Victorian Association for
Restorative Justice

‘Bringing Justice and
Community Together’
conference

14 May 2008

Law Institute of Victoria

Presentation on Justice
Statement 2

19 May 2008

Victorian Law Reform
Commission

Civil Justice Review
Report launch

28 May 2008

Youth justice group
conferencing provider

Observation of group
conference

July 2008
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Organisation

Event

Date

Victorian Association for
Restorative Justice

VARJ Colloquium

16 July 2008

National Mediation
Conference Committee

9th National Mediation
Conference

10-12 September 2008

Australian Centre for
‘Working With High
Peace and Conflict Studies Conflict Clients’ seminar

23 September 2008

Centre for Comparative
Constitutional Studies

3 October 2008
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2008 ‘Protecting Human
Rights’ conference

Appendix E – Summary of ADR regulation
The following tables provide a snapshot of the various regulatory regimes governing
ADR providers in Victoria. This information is meant to be indicative of the current
regulatory landscape and does not purport to be an exhaustive list of regulators and
regulations.

Table 1: Regulation of court- and tribunal-connected ADR
Court/tribunal

Supreme Court of Victoria

Regulation source

Supreme Court Act 1986 (Vic)
Supreme Court (General Civil Procedure) Rules 2005 (Vic)

Accreditation

The Supreme Court of Victoria website lists the Victorian Bar, Law Institute of
Victoria, IAMA and LEADR as sources of mediators. 1875

Standards/ethics

Standards for court-connected mediation in Victoria: approved by the Dispute
Resolution Committee of the Victorian Bar and by the Law Institute of
Victoria. 1876

Confidentiality
and admissibility

s 24A: Where the Court refers a proceeding or any part of a proceeding to
mediation, unless all the parties who attend the mediation otherwise agree in
writing, no evidence shall be admitted at the hearing of the proceeding of
anything said or done by any person at the mediation.
r 50.07: (4) The mediator may and shall if so ordered report to the Court
whether the mediation is finished. (5) The mediator shall not make any report
to the Court other than a report under paragraph (4). (6) Except as all the
parties who attend the mediation in writing agree, no evidence shall be
admitted of anything said or done by any person at the mediation.
r 50.07.1: (4) Except as all the parties who attend the mediation in writing
agree, no evidence shall be admitted of anything said or done by any person at
the mediation.

Immunity

1875

1876

s 27A: (1) A special referee, mediator or arbitrator to whom a proceeding, part
of a proceeding or question arising in a proceeding is referred under the Rules
has, in the performance of his or her duties in connection with the reference,
the same protection and immunity as a Judge of the Court has in the
performance of his or her duties as a Judge.

See Supreme Court of Victoria, Mediation, <http://www.supremecourt.vic.gov.au/wps/wcm/connect/
Supreme+Court/Home/Support+Services/Mediation/>, viewed 12 February 2009.
Richard Ingleby, Standards for court-connected mediation in Victoria: Approved by the Dispute Resolution
Committee of the Victorian Bar and by the Law Institute of Victoria (1994) Victoria Law Foundation.
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Table 1: Regulation of court- and tribunal-connected ADR
(continued)
Court/tribunal

County Court of Victoria

Regulation source

County Court Act 1958 (Vic)
County Court Rules of Procedure in Civil Proceedings 1999 (Vic)

Accreditation

The County Court of Victoria website lists the Victorian Bar, Law Institute of
Victoria, IAMA and LEADR as sources of ADR mediators. 1877

Standards/ethics

Standards for court-connected mediation in Victoria: approved by the Dispute
Resolution Committee of the Victorian Bar and by the Law Institute of
Victoria. 1878

Confidentiality
and admissibility

s 47B: Where the Court refers a proceeding or any part of a proceeding to
mediation, unless all the parties who attend the mediation otherwise agree in
writing, no evidence shall be admitted at the hearing of the proceeding of
anything said or done by any person at the mediation.
r 50.07: (5) The mediator may and shall if so ordered report to the Court
whether the mediation is finished. (6) The mediator shall not make any report
to the Court other than a report under paragraph (5). (7) Except as all the
parties who attend the mediation in writing agree, no evidence shall be
admitted of anything said or done by any person at the mediation.

Immunity

1877

1878

378

s 48C: (1) A special referee, mediator or arbitrator to whom a civil proceeding,
part of a civil proceeding or question arising in a civil proceeding is referred
under this Act and the Rules has, in the performance of his or her duties in
connection with the reference, the same protection and immunity as a judge of
the Court has in the performance of his or her duties as a judge.

See County Court of Victoria, Mediation, <http://www.countycourt.vic.gov.au/CA256D8E0005C96F/page/
Support+Services-Mediation?OpenDocument&1=70-Support+Services~&2=0-Mediation~&3=~>, viewed
12 February 2009.
Ingleby, above n 1876.
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Table 1: Regulation of court- and tribunal-connected ADR
(continued)
Court/tribunal

Magistrates’ Court of Victoria

Regulation source

Magistrates’ Court Act 1989 (Vic)
Magistrates’ Court Civil Procedure Rules 1999 (Vic)

Accreditation

r 22A.02 defines an acceptable mediator to include (a) a registrar or deputy
registrar; (b) a local legal practitioner who has been approved as a mediator by
the Law Institute; (c) a local legal practitioner who has been approved as a
mediator by the Victorian Bar; (d) a mediator accredited by IAMA; (e) if the
amount of monetary relief sought in a complaint is less than $10 000, a
mediator within the meaning of s 21K, Evidence Act 1958 (Vic), or a person
working with or for the DSCV.

Standards/ethics

Standards for court-connected mediation in Victoria: approved by the Dispute
Resolution Committee of the Victorian Bar and by the Law Institute of
Victoria. 1879

Confidentiality
and admissibility

s 108: (2) Unless all the parties who attend the mediation otherwise agree in
writing, no evidence shall be admitted at the hearing of the proceeding of
anything said or done by any person at the mediation.
r 22A.07: Within 7 days of a mediation having been completed, the mediator
must file a mediation report in Form 22AA and provide a copy of the report to
each party who attended the mediation.
r 22A.08: Except as all the parties who attend the mediation in writing agree,
no evidence shall be admitted of anything said or done by any person at the
mediation.

Immunity

1879

s 108A: A mediator to whom a civil proceeding or any part of a civil
proceeding has been referred has, in the performance of his or her duties in
connection with the reference, the same protection and immunity as a Judge of
the Supreme Court has in the performance of his or her duties as a Judge.

Ingleby, above n 1876.
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Table 1: Regulation of court- and tribunal-connected ADR
(continued)
Court/tribunal

Victorian Civil and Administrative Tribunal (VCAT)

Regulation source

Victorian Civil and Administrative Tribunal Act 1998 (Vic)

Accreditation

Mediations are conducted by a panel of mediators drawn from VCAT’s full
time and sessional members. Additionally there are some non-member
mediators. 1880
VCAT mediators have completed a Bond University or a LEADR course and
have substantial experience in mediation (conducted 200 to 300 mediations).
VCAT provides two after work seminars per year for mediators, and four
lunchtime sessions in which a mediator leads a discussion in a particular
area. 1881
The NADRAC website lists VCAT as complying with the requirements for
Recognised Mediator Accreditation Bodies (RMABs) under the National
Mediator Accreditation System (NMAS). 1882

Standards/ethics

Mediation Code of Conduct 1883

Confidentiality
and admissibility

s 85: Evidence of anything said or done in the course of a compulsory
conference is not admissible in any hearing before the Tribunal in the
proceeding, except – (a) where all parties agree to the giving of the evidence;
or (b) evidence of directions given at a compulsory conference or the reasons
for those directions; or (c) evidence of anything said or done that is relevant to
– (i) a proceeding for an offence in relation to the giving of false or misleading
information; or (ii) a proceeding under section 137 (contempt); or (iii) a
proceeding in relation to an order made under section 87(b)(i).
s 92: Evidence of anything said or done in the course of mediation is not
admissible in any hearing before the Tribunal in the proceeding, unless all
parties agree to the giving of the evidence.
s 26: (1) Evidence of anything said or done in the course of a mediation in a
proceeding under the Equal Opportunity Act 1995 (Vic) is not admissible in
any hearing before the Tribunal in the proceeding, whether or not the parties
agree to the giving of the evidence.

Immunity

1880
1881
1882

1883
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s 143: (6) A mediator has, in the performance of his or her functions as
mediator, the same protection and immunity as a member of the Tribunal. (7)
An expert or special referee has, in the performance of his or her functions
under Division 6 of Part 4, the same protection and immunity as a member of
the Tribunal. (8) The principal registrar or another registrar – (b) has, in
exercising the powers of the Tribunal as permitted by this Act or an enabling
enactment and in performing functions under section 71 (rejection of
applications) and 83 (compulsory conferences), the same protection and
immunity as a member of the Tribunal.

VCAT, Annual report 2007-2008 (2008), 42.
Margaret Lothian, Principal Mediator, VCAT, Transcript of evidence, Melbourne, 11 February 2008, 8.
See National Alternative Dispute Resolution Advisory Council (NADRAC), ADR providers,
<http://www.nadrac.gov.au/ www/nadrac/nadrac.nsf/Page/ADR_Providers>, viewed 12 February 2009;
VCAT, above n 1880, 42.
See VCAT, Code of conduct, <http://www.vcat.vic.gov.au/ CA256DBB0022825D/page/MediationCode+of+Conduct?OpenDocument&1=30-Mediation~&2=10-Code+of+Conduct~&3=~>,
viewed
12
February 2009.
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Table 2: Regulation of public ADR providers
Public ADR
supplier

Dispute Settlement Centre Victoria (DSCV)

Regulation source

Evidence Act 1958 (Vic)

Training/
educational
requirements

DSCV self-regulates by training its own mediators via a 6-day course which covers
the relevant subjects of the Certificate IV of Community Mediation. DSCV only
employs mediators who successfully pass the training and have exhibited the skills
required by DSCV. 1884
Those who have successfully completed the course may be eligible to be gazetted as
a ‘DSCV mediator’ in the Government Gazette. DSCV only uses gazetted
mediators as they are afforded protection of confidentiality under the Evidence Act
1958 (Vic). Specialist training courses have also been developed for Koori and
culturally and linguistically diverse (CALD) groups. 1885

Accreditation

s21K: mediator means a person who is declared, by notice by the Secretary to the
Department of Justice published in the Government Gazette, to be a mediator.

Standards/ ethics

DSCV Code of Conduct.
DSCV has a quality assurance process which utilises feedback from client
satisfaction surveys, mandatory debriefing report and verbal feedback from comediators to ensure that training gaps are met and under-performance issues are
addressed.

Confidentiality
and admissibility

s 21L: Evidence of anything said or of any admission or agreement made at, or of
any document prepared for the purpose of, a conference with a mediator in
connection with a dispute settlement centre is not admissible in any court or legal
proceeding, except with the consent of all persons who were present at that
conference.
s 21M: (1) A person who is or has been – (a) a mediator; or (b) a member or
employee of a dispute settlement centre; or (c) a person working with or for a
dispute settlement centre (whether or not for fee or reward) – shall not communicate
to any other person or publish any information or document acquired by the person
by reason of being such a mediator, member, employee or person unless the
communication or publication – (d) is made with the consent of the person from
whom the information or document was obtained; or (e) is made for the purposes of
evaluating the operation and activities of neighbourhood mediation centres and does
not disclose the identity of any person without his or her consent; or (f) is made by
a person who reasonably considers that it is necessary to disclose the information or
document for the purpose of preventing or minimising injury or damage to any
person or property.

Immunity

1884

1885

s 21N: A matter or thing done in good faith for the purpose of a conference with a
mediator by a person who is – (a) a mediator; or (b) a member or employee of a
dispute settlement centre; or (c) a person working with or for a dispute settlement
centre (whether or not for fee or reward) – does not subject the person to any
action, liability, claim or demand.

Letter from Rob Hulls, Attorney-General, to Chair, Victorian Parliament Law Reform Committee, 8
February 2008, 5
See Department of Justice, Victoria, Information about Dispute Settlement Centre Victoria training courses,
<http://www.justice.vic.gov.au/wps/wcm/connect/DOJ+Internet/Home/The+Justice+System/Disputes/
JUSTICE+-+Information+About+Dispute+Settlement+Centre+Victoria+Training+Courses%28PDF%29>,
viewed 12 February 2009; Dispute Settlement Centre of Victoria, Mediation training program: Your
questions answered; Magistrates' Court of Victoria, Submission no. 27; Magistrates' Court of Victoria and
Dispute Settlement Centre of Victoria, Court-annexed mediation: Mobilising informal dispute resolution in
the shadow of the court (2007) Joint response to the Law Reform Commission of Victoria Enquiry on Civil
Justice - Exposure Draft June 2007, 6; John Griffin, Executive Director, Courts, Department of Justice,
Victoria, Transcript of evidence, Melbourne, 11 February 2008, 6.
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Table 2: Regulation of public ADR providers (continued)
Public ADR
supplier

Accident Compensation Conciliation Service (ACCS)

Regulation source

Accident Compensation Act 1985 (Vic)

Training/
educational
requirements

Conciliation officers must have undertaken a recognised ADR training program. 1886
The ACCS employs conciliation officers who meet its ‘core competencies’ (the
characteristics lie somewhere between a lawyer and a counsellor) 1887 and has a very
detailed professional development program. 1888 ACCS’s conciliators observe each
other’s conferences regularly to develop new dispute resolution skills and to learn
from colleagues with different skills. The senior conciliator observes and evaluates
each conciliator in a conference situation twice a year and develops professional
development options with the conciliator. There are also small, voluntary, learning
groups which have activities including conciliation conference observations and
feedback, co-conciliation, case presentations and group discussions, with an
emphasis on individual learning goals and experimentation with the conciliation
model. 1889

Accreditation

s 52D(1): Conciliation officers are appointed by the Governor in Council.

Standards/ ethics

Code of Conduct, Protocols, 1890 Ministerial Guidelines for the Arrangement of the
Business of Conciliation Officers. 1891

Confidentiality
and admissibility

s 61A: Evidence of – (a) anything said at, and any admission or agreement made at
or during; or (b) any document prepared for the purposes of – a conciliation of a
dispute is not admissible in any court or tribunal in any proceedings other than
proceedings for – (c) the enforcement of such an agreement; or (d) an offence
against this Act, the Accident Compensation (WorkCover Insurance) Act 1993 (Vic)
or the Workers Compensation Act 1958 (Vic); or (e) an offence against the Crimes
Act 1958 (Vic) which arises in connection with a claim for compensation under this
Act.
s 243: (1) Subject to this section, a person who is, or has at any time been – ….. (a)
appointed for the purposes of this Act shall not, except to the extent necessary to
perform official duties, or to perform or exercise such a function or power, either
directly or indirectly, make a record of, or divulge or communicate to any person,
any information that is or was acquired by the person by reason of being or having
been so appointed, engaged or authorized, or make use of any such information, for
any purpose other than the performance of official duties or the performance or
exercise of that function or power. See Accident Compensation Act 1985 (Vic), s
243(2) for exceptions.
The Information Privacy Act 2000 (Vic) and the Health Records Act 2001 (Vic)
impose obligations on the ACCS in relation to the collection, use, disclosure and
handling of personal, sensitive and health information. 1892

Immunity

1886
1887
1888
1889
1890
1891

1892
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s 58: (1) A Conciliation Officer is not personally liable for anything done or omitted
to be done in good faith – (a) in the exercise of a power or the discharge of a duty
under this Act; or (b) in the reasonable belief that the act or omission was in the
exercise of a power or the discharge of a duty under this Act. (2) Any liability
resulting from an act or omission that would but for subsection (1) attach to a
Conciliation Officer attaches instead to the Service.

Department of Justice, Victoria, Alternative dispute resolution supplier survey 2006 (2007), 35.
ACCS, Submission no. 21, 8-9.
Susan Cibau, Senior Conciliation Officer, ACCS, Transcript of evidence, Melbourne, 11 February 2008, 7.
ACCS, Submission no. 21.
See ACCS, Code of conduct.
See Minister for WorkCover, Victoria, Ministerial Guidelines for the arrangement of the business of
conciliation officers.
See ACCS, Privacy policy (2002).
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Table 3: Regulation of industry ADR schemes
ADR provider

Energy and Water Ombudsman (Victoria) (EWOV)

Regulation source

EWOV Charter 1893 and EWOV Constitution. 1894 EWOV is governed by a
Board of Directors with an equal number of scheme participants and consumer
representatives, and an independent chairperson. 1895
EWOV is approved by the state regulator, the Essential Services Commission,
and has relationships with the national regulators, the Australian Energy
Regulator and the Australian Energy Market Commission. 1896

Training/
educational
requirements

Tertiary qualifications are required but no specialist ADR accreditation is
necessary. Approximately half of the conciliation staff have a legal
qualification. 1897
EWOV employs people who already have critical, analytical and judgement
skills. EWOV uses a Competency Based Framework which ensures that staff
receive adequate training and experience in key areas of conciliation. This
framework is used as an assessment tool and to identify individual learning and
development needs. New conciliators have a buddy for a number of months;
conciliators have a manager at all times. There are peer reviews where
conciliators sit around and discuss cases together. 1898

Standards/ ethics

As determined by the organisation. For example, EWOV has its own
performance and competency standards, key performance indicators, or KSAO
(knowledge, skills, abilities and other attributes) requirements. 1899
Benchmarks for industry-based customer dispute resolution schemes. 1900

Confidentiality
and admissibility

EWOV is subject to the Privacy Act 1988 (Cth) and is required to comply with
the National Privacy Principles. 1901

Immunity

There is no particular immunity for EWOV conciliators.

1893

1894

1895

1896
1897
1898
1899
1900

1901

Fiona McLeod, EWOV, Transcript of evidence, Melbourne, 4 March 2008, 10; EWOV, Energy and Water
Ombudsman Charter (‘EWOV charter’) (2006).
Fiona McLeod, Transcript of evidence, above n 1893, 10; EWOV, Constitution of Energy and Water
Ombudsman (Victoria) Limited (2006).
Department of Justice, above n 1886, 22; EWOV, Constitution of Energy and Water Ombudsman (Victoria)
Limited (2006), clauses 14.2 and 14.3; EWOV, EWOV charter, above n 1893, clauses 9-11.
EWOV, Submission no. 16, 13-15.
Department of Justice, above n 1886, 36.
EWOV, Submission no. 16, 16; Fiona McLeod, Transcript of evidence, above n 1893, 10-11.
Fiona McLeod, Transcript of evidence, above n 1893, 16.
Department of Industry, Science and Tourism, Commonwealth, Benchmarks for industry-based customer
dispute resolution schemes (1997); Fiona McLeod, Transcript of evidence, above n 1893, 2
EWOV, Submission no. 16, 10-11, 16; Fiona McLeod, Transcript of evidence, above n 1893, 10; EWOV,
Privacy policy, <http://www.ewov.com.au/html/Privacy.htm>, viewed 12 February 2009.
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Table 3: Regulation of industry ADR schemes (continued)
ADR provider

Public Transport Ombudsman Victoria (PTOV)

Regulation source

PTOV Charter, 1902 PTOV Constitution. 1903 The PTOV is governed by a Board
of Directors with an equal number of scheme participants and consumer
representatives, and an independent chairperson. 1904

Training/
educational
requirements

Tertiary qualifications in a relevant field are highly desirable. 1905

Standards/ ethics

As determined by the organisation. For example, the Complaint and Dispute
Resolution Service Guidelines (CDRS) guide PTOV officers in dealing with
complaints. 1908

PTOV has consistently employed experienced senior conciliators/lawyers to
oversee its casework. Junior conciliators have all had industry experience
and/or formal training in ADR 1906 (that is, they have undertaken training with
LEADR). 1907

Benchmarks for industry-based customer dispute resolution schemes. 1909
Confidentiality
and admissibility

PTOV is subject to the Privacy Act 1988 (Cth) and is required to comply with
the National Privacy Principles. 1910

Immunity

There is no particular immunity for PTOV conciliators.

1902

1903

1904

1905
1906
1907
1908

1909

1910
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PTOV, Submission no. 33, 6-9; PTOV, Public Transport Ombudsman Limited Charter (‘PTOV charter’)
(2007).
PTOV, Submission no. 33, 6-9; PTOV, Constitution of Public Transport Ombudsman Limited (‘PTOV
constitution’)(2008).
Department of Justice, above n 1895, 36; PTOV, What is the Public Transport Ombudsman Scheme,
<http://www.ptovic.com.au/content/whatispto.html>, viewed 12 February 2009; PTOV, PTOV constitution,
above n 1903, clauses 14.3-14.8, 15.1; PTOV, PTOV charter, above n 1902, clauses 9-10.
Department of Justice, above n 1886, 36.
PTOV, Submission no. 33, 23.
Department of Justice, above n 1886, 36.
See PTOV, CDRS guidelines, <http://www.ptovic.com.au/content/ guidelines.html>, viewed 12 February
2009.
Department of Industry, Science and Tourism, Commonwealth, above n 1900; PTOV, Submission no. 33,
10.
See PTOV, Privacy statements, <http://www.ptovic.com.au/content/ privacy.html>, viewed 12 February
2009.
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Table 4: Regulation of private ADR providers
ADR provider

Law Institute of Victoria (LIV)

Regulation source

Legal Profession Act 2004 (Vic)

Training/
educational
requirements for
accreditation

LIV accredited mediators must be legal practitioners under the Legal
Profession Act 2004 (Vic) and complete approved mediation training.
To become an accredited LIV mediator, a person has to complete a mediation
training course of at least three days duration that satisfies set criteria conducted
by established trainers. A substantial part of the course includes role plays and
simulated mediations. LIV mediators who wish to be accredited as specialist
mediators have to undertake additional training, education and assessment,
including a written examination and an assessment of a simulated
mediation. 1911
The NADRAC website lists LIV as complying with the requirements for
Recognised Mediator Accreditation Bodies (RMABs) under the National
Mediator Accreditation System (NMAS). 1912

Accreditation

The LIV provides a list of legal practitioners who are accredited as
mediators. 1913
Legal practitioners who meet the prerequisites for specialist accreditation may
apply to become an LIV Accredited Meditation Specialist. 1914 Re-accreditation
is required every three years. 1915 The LIV provides a list of Accredited
Mediation Specialists. 1916

Standards/ ethics

Current standards for solicitor mediators are comprised of organisational
guidelines, codes of conduct and court rules. 1917
For example, Law Institute of Victoria Professional Conduct and Practice Rules
2005, 1918 Law Council of Australia Ethical Guidelines for Mediators 2006, 1919
Law Council of Australia Guidelines for Lawyers in Mediation 2007. 1920

Confidentiality
and admissibility

Applicable court rules and mediation agreements. 1921

Immunity

Immunity is dependent on the setting in which the solicitor operates.

1911

1912
1913
1914

1915
1916

1917
1918
1919

1920
1921

LIV, Submission no. 20, 13; Ian Lulham, Chair, ADR Committee, LIV, Transcript of evidence, Melbourne,
10 December 2007, 2; Elissa Campbell, Solicitor, Litigation Section, LIV, Transcript of evidence,
Melbourne, 10 December 2007, 2; LIV, Mediation, <http://www.cpd.liv.asn.au/categories.asp?
cID=77&c=123314>, viewed 12 February 2009; LIV, Specialisation scheme rules (‘scheme rules’) (2006).
See NADRAC, above n 1882.
LIV, Mediators directory, <http://members.liv.asn.au/livweb/Mediators.aspx>, viewed 12 February 2009.
LIV, scheme rules, above n 1911; LIV, Why become an accredited specialist?,
<http://www.cpd.liv.asn.au/categories.asp?cID=66&c=185336>, viewed 18 February 2009.
LIV, scheme rules, above n 1911, clause 5.10.1; LIV, Why become an accredited specialist?, above n 1914.
LIV, Accredited specialists directory, <http://members.liv.asn.au/livweb/Specialists.aspx?Page=Specialists/
sp_area_index&area=MED>, viewed 12 February 2009.
LIV, Submission no. 20, 15.
LIV, Professional conduct and practice rules 2005 (2005).
LIV, Ethics: Mediation and negotiation, <http://www.liv.asn.au/regulation/ethics/about/ethicsCommon.html#Heading48>, viewed 11 March 2009, which refers to the Law Council of Australia, Ethical
guidelines for mediators (2006).
Law Council of Australia, Guidelines for lawyers in mediations (2007).
LIV, Submission no. 20, 16
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Table 4: Regulation of private ADR providers (continued)
ADR provider

Victorian Bar (Bar)

Regulation source

Legal Profession Act 2004 (Vic)

Training/
educational
requirements for
accreditation

The Bar’s accredited mediators must be legal practitioners under the Legal
Profession Act 2004 (Vic) plus have complete approved mediation training.

Accreditation

The Bar provides a list of barristers who are accredited as mediators. 1924
Barristers who meet the Bar’s prerequisites for advanced mediators may also
apply for this accreditation. 1925 The Bar provides a list of advanced
mediators. 1926

The Victorian Bar has become a Recognised Mediator Accreditation Body
(RMAB) under the National Mediator Accreditation System (NMAS) as from 1
February 2008. On 30 June 2008 all accreditations under the old scheme ceased
and only mediators accredited under NMAS appear as Victorian Bar accredited
mediators on the Victorian Bar website. 1922 The Bar has introduced a system
for accrediting and identifying a new category of advanced mediators who are
accredited under NMAS. 1923

As a condition of accreditation under NMAS, mediators must seek reaccreditation every two years and must comply with the NMAS Approval and
Practice Standards. 1927
Standards/ ethics

Current standards for barrister mediators are comprised of organisational
guidelines, codes of conduct and court rules. 1928
For example, the Victorian Bar Practice Rules Inc – Rules of Conduct &
Compulsory Legal Education Rules 2005. 1929

Confidentiality
and admissibility

Applicable court rules and mediation agreements.

Immunity

Immunity is dependent on the setting in which the barrister operates.

1922

1923

1924
1925
1926

1927
1928

1929
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The
Bar,
Australian
National
Mediator
Standards
(2008);
The
Bar,
Mediation,
<http://www.vicbar.com.au/b.8.7.asp>, viewed 18 February 2009; The Bar, Submission no. 13S, 1.
The
Bar,
The
Victorian
Bar
advanced
mediator
scheme;
The
Bar,
Mediation,
<http://www.vicbar.com.au/b.8.7.asp>, viewed 18 February 2009.
The Bar, Directories: Mediators, <http://www.vicbar.com.au/c.7.aspx>, viewed 18 February 2009.
The Bar, The Victorian Bar advanced mediator scheme; The Bar, Mediation, above n 1922.
The Bar, Directories: Advanced mediators, <http://www.vicbar.com.au/c.12.aspx>, viewed 18 February
2009.
The Bar, Australian National Mediator Standards (2008); The Bar, Mediation, above n 1922.
The Bar, Submission no. 13, 10-11, 76, 84-85; Danielle Huntersmith, Vice Chair, Dispute Resolution
Committee, Accredited Mediator, The Bar, Transcript of evidence, Melbourne, 10 December 2007, 5-7.
The Bar, Practice rules, rules of conduct & compulsory continuing legal education rules (2005).
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Table 4: Regulation of private ADR providers (continued)
ADR provider

LEADR – Association of Dispute Resolvers (LEADR)

Regulation source

LEADR Constitution. 1930
LEADR is a membership organisation governed by a Board of Directors who
are elected from New Zealand and all Australian states in which LEADR has
chapters. 1931

Training/
educational
requirements for
accreditation

LEADR is a Recognised Mediator Accreditation Body (RMAB) under the
National Mediator Accreditation System (NMAS).
Under the LEADR Accreditation Scheme, dispute resolution practitioners have
their competency assessed objectively. Accreditation is at one or two levels.
‘Accredited’ means that the person has completed a LEADR dispute resolution
workshop (such as the four or five-day workshop) or a comparable workshop.
Alternatively, the person has completed a dispute resolution training program
developed through a recognised institution of higher learning. To be
‘accredited’ the person must also demonstrate competency by conducting a
simulated two-hour mediation which is videotaped and assessed or be able to
provide other evidence of dispute resolution competency.
‘Advanced’ means that, in addition to the above requirements, the person has
also carried out a minimum of 250 hours of practice with written evaluations
attesting to their proficiency from at least 20 of the involved parties. 1932

Accreditation

LEADR has two levels of accreditation: ‘accredited’ and ‘advanced.’ Reaccreditation is required every three years. 1933
LEADR has a referral service to assist parties to look for mediators. 1934

Standards/ ethics

LEADR Ethical Standards for Mediators, extracted from the Law Council of
Australia Ethical Guidelines for Mediators 1935 and adopted by the LEADR
Board. 1936

Confidentiality
and admissibility

LEADR Ethical Standards for Mediators, clause 5. 1937

Immunity

Immunity is dependent on the setting in which the ADR practitioner operates.

1930
1931

1932

1933
1934

1935
1936
1937

LEADR, Constitution of LEADR (2002).
See LEADR, About LEADR, <http://www.leadr.com.au/aboutleadr.htm>, viewed 13 February 2009;
LEADR, Constitution of LEADR (2002), clause 50.
LEADR, Accreditation, <http://www.leadr.com.au/accreditation.htm>, viewed 13 February 2009; Fiona
Hollier, Chief Executive Officer, LEADR, Transcript of evidence, Melbourne, 4 March 2008, 6.
LEADR, Accreditation, above n 1932.
LEADR, Find a mediator or other dispute resolution practitioner, <http://www.leadr.com.au/
findpractitioner/index.php>, viewed 13 February 2009.
Law Council of Australia, above n 1920.
LEADR, Ethical standards for mediators.
Ibid, clause 5.
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Table 4: Regulation of private ADR providers (continued)
ADR provider

Institute of Arbitrators & Mediators Australia (IAMA)

Regulation source

IAMA Constitution. 1938
IAMA has a national council which is charged with policy development,
management and direction of IAMA. 1939

Training/
educational
requirements for
accreditation

IAMA is a Recognised Mediator Accreditation Body (RMAB) under the
National Mediator Accreditation System (NMAS). Participants who
successfully complete the assessment module of the Practitioner’s Certificate in
Mediation may apply for national accreditation through IAMA. 1940
The Practitioners’ Certificate in Mediation program is run in two modules
comprising four days of instruction and two days of supervised coaching and
assessment. It includes coverage of all issues required by NMAS including the
dynamics of conflict and negotiation, the principles, stages and functions of
mediation and the skills that make an effective mediator. It also includes
examination of current legal and ethical issues relevant to professional
mediators. The course format includes a mixture of lectures, discussions and
practice. 1941
The Professional Certificate in Arbitration is offered as a joint venture between
IAMA and the University of Adelaide. This course provides an appreciation
and understanding of the role of arbitration, the process and the legislative
framework. The course is designed for completion in two parts: a general
course and an advanced course, over two university semesters. The course is
available via online learning, and in face to face classes in capital cities with
sufficient student demand. 1942

Accreditation

Grading as an Arbitrator, 1943 Accreditation as a Mediator 1944 or Adjudicator. 1945
IAMA has a policy that requires all graded arbitrators, accredited mediators and
accredited adjudicators to undertake at least 75 hours of training every three
years. 1946
IAMA has a database of accredited or graded dispute resolvers. 1947

Standards/ ethics

1938
1939

1940

1941
1942
1943
1944
1945
1946
1947
1948
1949
1950
1951
1952
1953
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IAMA Conciliation Rules, 1948 IAMA Mediation Rules, 1949 IAMA Arbitration
Rules, 1950 IAMA Principles of Conduct for Mediators, 1951 IAMA Rules of
Professional Conduct, 1952 IAMA Mediation and Conciliation Rules. 1953

IAMA, IAMA Constitution.
IAMA, National councillors, <http://www.iama.org.au/ national.htm>, viewed 13 February 2009; IAMA,
IAMA Constitution, clause 9.
IAMA, The Institute of Arbitrators & Mediators Australia, <http://www.iama.org.au/>, viewed 13 February
2009.
IAMA, The practitioner's certificate in mediation.
IAMA, Professional certificate in arbitration.
See IAMA, Policy for the registration of practising arbitrators.
See IAMA, Mediator accreditation policy.
IAMA, Policy on the accreditation and register of adjudicators.
IAMA, Accreditation and grading, <http://www.iama.org.au/accreditation.htm>, viewed 13 February 2009.
IAMA, Find a dispute resolver, <http://www.iama.org.au/directory.htm>, viewed 13 February 2009.
IAMA, Conciliation rules.
IAMA, Mediation rules (2007).
IAMA, The IAMA arbitration rules: Incorporating the IAMA fast track arbitration rules.
IAMA, Principles of conduct for mediators.
IAMA, Rules of professional conduct.
IAMA, Mediation and conciliation rules.
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Table 4: Regulation of private ADR providers (continued)
ADR provider

Institute of Arbitrators & Mediators Australia (IAMA) (continued)

Confidentiality
and admissibility

For example, IAMA Rules of Professional Conduct, rule 5. 1954

Immunity

Immunity is dependent on the setting in which the ADR practitioner works.

IAMA Mediation and Conciliation Rules, rules 4 and 11. 1955

See also, IAMA Mediation and Conciliation Rules, rule 13. 1956
IAMA Arbitration Rules, rule 11.

1954
1955
1956

IAMA, above n 1952, rule 5.
IAMA, above n 1953, rules 4 and 11.
IAMA, above n 1953, rule 13.
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Introduction
Chapter 12 of the Committee’s report deals with possible expansions of the
use of restorative justice in Victoria.
Restorative justice approaches are currently used in Victoria in a limited
range of circumstances. Whilst restorative justice has been used in other
Australian jurisdictions and in other parts of the common law world,
research and conclusions about the merits or otherwise of various
restorative justice approaches are still limited.
The minority members of the Committee consider that some of these
approaches may have potential for greater use than at present. However,
we are concerned that restorative justice approaches also run the risk of
focussing excessively on the situation of the offender, to the neglect of the
victim and the interests of the broader community.
We believe it is unsound and dangerous to extend the use of restorative
justice to adult offenders and to serious offenders in the way recommended
by the majority, without clear evidence that such extensions would be
beneficial to the community and can be implemented in a manner that
results in sentences and other outcomes that deter crime and protect the
community.
Chapter 6 of the Committee’s report looks at ways of resolving more
disputes through Alternative Dispute Resolution (ADR).
One
recommendation is to require all defended civil disputes in the Magistrates’
Court, of up to either $10,000 or $40,000, to be referred for compulsory
mediation, based on a pilot program that has been conducted in the
Broadmeadows Magistrates’ Court (Recommendation 39).
We consider that this recommendation is premature because the evaluation
of the pilot program is based on limited data and does not provide an
adequate costing of the program or resolve how the costs of a State-wide
rollout would be met.
Restorative Justice - the Majority View
The majority of the Committee recommend that the Victorian Government
should:
1. subject to the findings of the evaluation of the Young Adult
Restorative Justice Group Conferencing (YARJGC) Program,
2

implement a staged rollout of a group conferencing program for all
suitable adult offenders (Recommendation 69);
2. as part of this, conduct a pilot for more serious offences, including
serious violent offences, but excluding family violence and sexual
offences (Recommendation 71);
3. implement a pilot restorative justice program for more serious
offences for young offenders within the Youth Justice Group
Conferencing Program (YJGCP), including violent offences, but
excluding family violence and sexual offences (Recommendation
70);
We do not agree with these recommendations, for the reasons we set out
below.
Expansion of Restorative Justice to Adult Offenders
The Committee received evidence from a number of stakeholders that
restorative justice should be expanded to adult offenders.
However, we note that Victoria’s first Group Conferencing Program for
young adult offenders aged between 18 and 25 at the Neighbourhood
House Centre was launched as recently as March last year.1 This program is
a two year pilot.
The majority of the committee at 12.1.1 of the report state:
“The Committee commends the pilot YARJGC Program at the NJC and
believes the evaluation of that program will be an important starting
point for informing the further expansion of adult restorative justice
programs in Victoria.”
We agree that this pilot program, now that it has commenced, may provide
worthwhile information about the benefits or otherwise of restorative
justice for young adult offenders. However, to make recommendations at
this early juncture pre-empts the purpose and results of the pilot.
Furthermore, making a recommendation that is conditional on the findings
of the evaluation of the pilot program, as the majority have done, means
1

Media Release – The Hon Rob Hulls MLA, Attorney General “Hulls Launches Young Adult
Conferencing Program” Tuesday, 4th March, 2008

3

that the Committee is in fact not forming a clear conclusion of its own at
all, but rather is leaving the outcome to a future assessment by others.
The then Chief Commissioner, Christine Nixon, has written to the inquiry
saying:
“Victoria Police support restorative justice but note it should be
applied consistently and be subject to evaluation. Victoria Police is
aware of the Restorative Justice Pilot for young adults within the
Neighbourhood Justice Centre. There may be a need to conduct a
further pilot for adults to evaluate data on the category of offence,
demographics of the offender, and history of re-offending, between
proposed ADR and current practise, including victim satisfaction
surveys.”2
In our opinion, any decision on a general extension of restorative justice to
young adult offenders should wait until proper evaluation of the current
pilot.
Furthermore, as this pilot applies only to offenders aged up to 25 years, it
will not provide adequate evidence on which to base any extension of
restorative justice to offenders aged over the age of 25 years.
Expansion of Restorative Justice to Include Crimes of Serious Violence
The evidence received by the Committee on the expansion of restorative
justice to crimes of a more serious nature was varied. Anglicare, amongst
others, stated that restorative justice could be applied to a wide range of
crimes. The Reverend Jonathon Chambers from Anglicare stated that, “I
do not see any reason why restorative justice should be restricted to the
bottom end…”3
However, both Victoria Police and the Crime Victims Support Association
expressed apprehension about the expansion of restorative justice to more
serious crimes, as noted at 12.1.2 of the Committee report. The Victoria
Police submission to the inquiry responded to the Committee’s question
regarding the possible extension of restorative justice to serious offences as
follows:

2

Victorian Police Submission no.12, Chief Commissioner Christine Nixon APM, Covering letter, 12
November 2007, p.1
3
Jonathan Chambers, Senior Chaplain, Anglican Criminal Justice Ministry, Anglicare Victoria,
Transcript of evidence, Melbourne, 25 February 2008, p.7
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23(a) Is there the potential to use restorative justice programs in
relation to a greater range of offences? If so, which offences should
restorative justice initiatives be used for?...
(a) It is difficult to support this initiative without data.4
We consider that the majority of the Committee has been pre-emptive in
recommending that a pilot for serious offences be implemented.
The primary consideration with regard to any expansion of the use of
restorative justice approaches has to be whether the overall interests of
justice are best advanced. The more serious the crime, the more important
it is that sentences provide adequate general deterrence and adequate
protection of the community against repeat offences. It is also important
that participation in restorative justice is truly beneficial to victims, rather
than having victim participation being sought primarily as an element of a
program focussed on the offender.
While these objectives are not necessarily incompatible with some forms of
restorative justice, we believe they have not been given adequate attention.
Unless and until that is done, any extension of restorative justice to more
serious offences creates unacceptable risks for the community.
Restorative Justice - Conclusion
There is a great deal of concern within the community that the criminal
justice system is not delivering appropriate sentences for criminal
behaviour.
Whilst there may be potential for greater use of restorative justice,
restorative justice can take many forms. The available evidence is limited
as to what forms are likely to work and under what conditions and
circumstances. If not carefully implemented, further extensions of the use
of restorative justice run the risk of not adequately protecting the
community and of further undermining public confidence in the criminal
justice system.
We consider that unless and until such time as there is clear evidence
supported by adequate data that any expansion can be achieved in a manner
that is beneficial to the community, expansion of restorative justice to
adults or to more serious offences is not appropriate.
4

Victorian Police Submission no. 12, 23(a), p.4
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Magistrates’ Court ADR – the Broadmeadows Pilot
The pilot mediation program conducted at Broadmeadows Magistrates’
Court has been the subject of an evaluation report that made encouraging
findings.
However, the report was based on relatively limited evidence. For
example, only 18 responses were received out of more than 300 evaluation
survey forms sent to participants. Furthermore, the evaluation report does
not contain a clear assessment of the costs of the program compared with
its potential savings and benefits. The report also contains a suggestion
that, if the program is expanded, the availability of free mediation could or
should be subject to means test. This could dramatically alter the
effectiveness of the scheme and user attitudes towards it.
We note that, following receipt of the evaluation report, the AttorneyGeneral has chosen not to extend the program to other Magistrates Courts,
but rather to continue the pilot program at Broadmeadows for a further
twelve months.
Magistrates’ Court ADR - Conclusion
The minority members of the Committee wish the Broadmeadows pilot
program well. We hope that further evaluation confirms that the pilot
program has in fact achieved significant net benefits, and that the program
is capable of being extended State-wide in a manner that achieves the same
or a greater level of net benefits as the pilot.
However, we believe that it is premature to reach that conclusion on the
basis of the evidence available to date.

Robert Clark MLA
Deputy Chair

Jan Kronberg MLC
Committee Member

Edward O’Donohue MLC
Committee Member
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Extract from the minutes of proceedings
Thursday 2 April 2009
The minutes of the proceedings of the Committee show the following divisions
which took place during the consideration of the draft report.

Motion
That the Executive Summary, as amended, stand part of the report.
Moved:
Seconded:

Martin Foley
Luke Donnellan

The Committee divided on the question:
Ayes: 3
Luke Donnellan MP
Martin Foley MP
Johan Scheffer MLC (deliberative vote exercised)

Noes: 3
Robert Clark MP
Jan Kronberg MLC
Edward O’Donohue MLC

There being an equality of votes, the Chair cast his vote with the Ayes.
Carried.

Motion
That section 6.4.1 stand part of the report.
Moved:
Seconded:

Martin Foley
Colin Brooks

The Committee divided on the question:
Ayes: 4
Colin Brooks MP
Luke Donnellan MP
Martin Foley MP
Johan Scheffer MLC

Noes: 3
Robert Clark MP
Jan Kronberg MLC
Edward O’Donohue MLC

Carried.

Motion
That Chapter Twelve stand part of the report.
Moved:
Seconded:

Colin Brooks
Martin Foley

The Committee divided on the question:
Ayes: 4
Colin Brooks MP
Luke Donnellan MP
Martin Foley MP
Johan Scheffer MLC

Noes: 3
Robert Clark MP
Jan Kronberg MLC
Edward O’Donohue MLC

Carried.
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