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INTRODUCTION
The Law Institute of Victoria (LIV) is Victoria’s peak body for lawyers and those who work with
them in the legal sector and represents over 19,000 members.
This submission has been prepared by a working group of experienced practitioners and members
of the LIV’s Criminal Law Section, Administrative Law & Human Rights Section, and Children and
Youth Issues -Committee:










Melinda Walker (Criminal Law Executive)
Andrew McGregor (CYI Committee)
Joe Gorman (CYI Committee)
Fleur Ward (CYI Committee)
Erica Contini (CYI Committee)
Effie Zafirakis (Reconciliation & Advancement Committee)
Jasmine Pisasale (Criminal Law Executive)
Kristina Kothrakis (Criminal Law Executive)
Margaret Brown (Intern, UniMelb)

LIV members have a long history of contributing to, shaping and developing effective legislation in
various areas of the criminal justice system, and have undertaken extensive past advocacy relating
to youth justice in Victoria.
This submission is informed by the diverse experience of our members and the working group who
work directly with the children and young people that this submission concerns.

General comments
The LIV welcomes this inquiry and is grateful for the opportunity to provide the Legal and Social
Issues Committee with a submission to the Inquiry into Youth Justice Centres in Victoria. As this
inquiry comes at a time of intense media and political scrutiny, we urge the Government to
continue to consult with stakeholders to ensure measured and effective policy-making. The LIV
submits that the most effective policy strategy is to focus on the evidence of effective intervention
in youth justice policy.
The Victorian model of youth justice has been cited as an example of ‘best practice’ in youth
justice due to its focus on diversion, rehabilitation, and pre-release, transition and post-release
support for young people in detention.1 On the whole, this approach has been working: Victoria has
one of the lowest levels of youth crime among Australian jurisdictions and youth crime rates have
Australia’s Children’s Commissioners and Guardians, Human rights standards in youth detention facilities in Australia: the use of restraint,
disciplinary regimes and other specified practices, Report (April 2016) 19-20.
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been decreasing.2 However, as has been widely reported, there is a worrying increase in violent
offending and reoffending by a small number of high-risk young people.3 This has coincided with
an increase of the number of young people on remand, overcrowding and understaffing at youth
justice centres. These factors have contributed to unrest in detention that is putting the safety of
young people and staff at risk.
While the LIV advocates for the strictly limited use of youth detention, we acknowledge it is
sometimes necessary to place young people on remand or in sentenced detention. Almost all of
these young people, however, will eventually be released and come back into our communities.
The evidence is clear: detention itself does not rehabilitate, nor does punitive treatment. Young
people must have adequate support mechanisms in detention that help to address the underlying
causes of their individual offending, which will lead to a safer community in the long-term. Punitive
‘get tough’ approaches are ultimately counter-productive for young people and for our community.
The LIV submits that a key component of any strategy to improve youth justice centres must be to
reduce the numbers of young people entering detention, particularly on remand. The number of
youth remand orders made in Victoria has increased by around 157 per cent over 10 years: from
381 in 2006-07 to 979 in 2015-16.4 Over the three-year period 2013-14 to 2015-16, remand orders
have increased from 745 to 979, or an increase of 31 per cent.5 This has led to an increase in the
numbers of young people on remand rather than sentenced detention: DHS has stated that the
proportion of unsentenced detainees has, in the last few years, shifted from about 20 per cent to
80 per cent of young people at Parkville.6
Reduction in the numbers of young people on remand requires the availability of effective
community-based alternatives, including intensive bail supervision for high-risk offenders. The LIV
welcomes the Government’s announcement about the Intensive Monitoring and Control Bail
Supervision Scheme as such an alternative. Similarly, the proposed Youth Control Orders may
provide judicial officers with an appropriate alternative sentencing option to detention.
The success of these policies is not guaranteed. Conditions imposed on young people must be
sensitive to their needs and individual circumstances, and no more onerous or restrictive than
necessary. There is a risk that unnecessarily restrictive monitoring of young people may lead to an
increase in technical bail or order violations, which may in turn increase the use of remand.
The LIV is concerned by the recent move to transfer responsibility for youth justice from the
Department of Health and Human Services (DHHS) to the Department of Justice and Regulation.
This is part of a broader shift away from recognition of the crucial differences between young
offenders and adult offenders, towards treating young people as adults. This shift has been seen in

2 Crime Statistics Agency Victoria, How has youth crime in Victoria changed over the past 10 years?, July 2016, factsheet,
https://www.crimestatistics.vic.gov.au/sites/default/files/embridge cache/emshare/original/ public/2016/07/5f/06b914686/20160706 in fact3.pdf
3 Victorian Ombudsman, Report on youth justice facilities at the Grevillea unit of Barwon Prison, Malmsbury and Parkville, February 2017,
https://www.ombudsman.vic.gov.au/getattachment/c6880f35-3cf3-4237-b463-9be28db448c8
4 Youth Parole Board, Annual Report 2015-16, 27. http://www.dhs.vic.gov.au/ data/assets/pdf file/0009/975942/Youth-Parole-Board-AnnualReport-2015-16.pdf
5 Ibid.
6
Victorian Ombudsman, Report on youth justice facilities at the Grevillea unit of Barwon Prison, Malmsbury and Parkville, February 2017, 9
https://www.ombudsman.vic.gov.au/getattachment/c6880f35-3cf3-4237-b463-9be28db448c8,
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the use of isolation and exclusion as management practices, the use of capsicum spray and the
incarceration of young people at Barwon Prison.
The LIV urges the Government to uphold Victoria’s commitment to having a separate youth justice
system that is consistent with Victoria’s Charter of Human Rights and Responsibilities Act (2006)
(Charter) and accounts for young people’s developmental immaturity, vulnerability and capacity to
change offending behaviour.
The building of the new youth justice centre at Werribee presents the Government with an
opportunity to overcome the problems of infrastructure and security at Parkville, while also creating
a facility that will meet the education, rehabilitative and therapeutic needs of young offenders. As
outlined in this submission, smaller institutional settings that resemble as far as possible life in the
community are most effective at rehabilitating offenders and preventing reoffending.
Young people in Victoria who are placed in sentenced and unsentenced detention are among the
most vulnerable and disadvantaged members of our community. They tend to present with multiple
risk factors for offending, including mental illness, intellectual disability, substance abuse,
experiences of trauma and contact with the child protection system. Aboriginal and Torres Strait
Islander young people are 12 times more likely than non-Indigenous young people to be detained
in Victoria.7 The experience of detention for these young people can further entrench their
disadvantage and be a gateway to adult offending.
To increase the likelihood these young people will grow up to be engaged members of our
community who make a positive contribution, and to decrease the economic costs of crime, we
must ensure our youth justice centres are safe, secure, age-appropriate and administered with
evidence-based programs that promote rehabilitation and reintegration into the community.
This submission will canvas a number of additional options and provides eleven recommendations
for keeping young people out of youth justice centres, including:
1) Early intervention, prevention and justice reinvestment;
The LIV strongly advocates for the increased use of early intervention and prevention to reduce
youth crime, and encourages the trialing of justice reinvestment strategies in Victoria’s most
disadvantaged postcodes.
2) Inclusion of trauma-informed management, health screening and treatment of justice
involved young people;
The LIV encourages the use of trauma screening, which can help facilitate referrals to
interventions and support programs that are responsive to the needs of traumatised youth.
3) Responding to the needs of Aboriginal and Torres Strait Islander young people8;
Australian Institute of Health and Welfare, Victoria: Youth Justice supervision in 2014-15 ,factsheet 2016, http://www.aihw.gov.au/youthjustice/fact-sheets/
8 This submission will refers to ‘Aboriginal and Torres Strait Islander’ peoples rather than using the term ‘Indigenous’. Where a reference is made to
Aboriginal this should be taken to include Torres Strait Islander peoples.
7
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The LIV submits that responding to the specific needs of Aboriginal young people in detention
requires accessible, integrated, responsive and culturally competent service provision, which
prioritises the self-determination of Aboriginal communities.
4) Reforming behaviour management practices in residential care;
The LIV supports the creation of a protocol to help staff in residential care respond to incidents
of challenging behavior in a way that minimises police involvement as much as possible.
5) Further encouraging the use of diversion;
The LIV supports the creation of a statewide youth diversion program, and submits that it must
be flexible, adequately funded and consistently accessible to all young people, including those
living in rural and regional areas.
6) Expanding the availability of alternatives to remand;
The number of young people in Victoria’s Youth Justice Centres can be reduced by providing
bail decision-makers with appropriate and accessible alternatives to remand. The LIV submits
that the proposed Intensive Monitoring and Control Bail Supervision Scheme may be an
effective alternative, provided it is flexible, accompanied with support and only used when there
is no less intensive option appropriate.
7) Expanding the availability of alternative sentencing options;
Community-based sentencing alternatives may help to reduce the numbers of young people in
detention. The LIV supports the introduction of Youth Control Orders provided they are are
accompanied with high quality support services and responsive to the individual circumstances
of the offender. Use of Youth Control Orders should be cautious to the possibility of sentence
escalation, with steps taken to ensure they are used as alternatives to detention and not where
less intensive sentences are appropriate.
8) Expediting cases of young people refused bail to reduce length of stay on remand;
The LIV supports the investigation of strategies to reduce delay for children and young people
on remand, including case expedition.
9) Using evidence-based programs to reduce recidivism, particularly targeting high-risk,
high-volume offenders;
The LIV supports the use of an evidence-based approach to programs and interventions aimed
at young offenders, and submits that significant funding is needed to develop intensive,
targeted and multidisciplinary interventions for the reportedly growing cohort of high-risk,
persistent violent young offenders.
5
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10) Managing the division of Youth Justice from Corrections Victoria; and
The LIV is concerned about the recent announcement that responsibility for youth justice will
be moved from Department of Health and Human Services to Corrections Victoria. The LIV
submits, in accordance with a 10 February 2017 letter to the Premier co-signed by the LIV with
Jesuit Social Services and other partner organisations, youth justice should be a distinct
division of the Department of Justice and Regulation, overseen by a senior executive that
reports directly to the Secretary.
11) Using international best practice in the construction of a new Youth Justice Centre
The LIV notes the recent announcement of the construction a new youth prison in Victoria.
The LIV submits that any new Youth Justice Centre should be constructed in accordance with
principles of best practice, child welfare and human rights.

6
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BACKGROUND
The evidence of effective interventions in youth justice
Decades of accepted evidence and research support a welfare and rights-based framework for
youth justice.9 This approach recognises that children and teenagers are different to adults and
require a different justice response. The priority is prevention and diversion of young people away
from formal engagement with the criminal justice system. Where young people do become
engaged, the focus shifts to rehabilitation and provision of support to help young people address
and overcome their offending behaviours.
Detention of young people is a measure that should only be taken as a last resort. This principle,
embedded in Victorian law and international human rights law, is based on recognition of the rights
of children.10
It is also, however, an effective policy from the viewpoint of reducing the economic costs of crime
to taxpayers and the community. ‘Tough on crime’ responses such as incarceration are by far the
most costly approach. The immediate costs are significant: in Victoria the average cost per day,
per young person, of community-based supervision in 2015-16 was $148.18, whereas the cost of
detention-based supervision was ten times that much, at $1489.53.11 So too are the set-up costs:
the proposed Youth Justice Centre in Werribee will reportedly cost more than $1 million per bed.
The most significant, yet least visible costs to the community are in the long-term, when young
people emerge from periods of incarceration only to reoffend and return in cycles. The
ineffectiveness of incarceration on reducing reoffending has significantly high economic and social
costs to victims, families and the community.
As outlined below, there is strong evidence which supports limiting the use of youth detention as
far as possible due to its counterproductive effects on child welfare and recidivism. Where
detention must be used, it should aim to simulate life in the community as much as possible, and
be accompanied with individualised, comprehensive support to help young people get their lives
back on track.

The profile of young people detained in Victoria
DHHS conducted a survey of 167 males and 9 females detained on sentence and remand in
Victoria on 7 October 2015. It found that:





45 per cent of respondents had been subject to a previous child protection order, and 19
percent were subject to a current child protection order;
63 per cent had experienced abuse, trauma or neglect;
10 per cent had a history of alcohol misuse, 16 per cent had a history of drug misuse and
66 per cent had a history of both alcohol and drug misuse;
30 per cent had mental health issues;

Brian Sellers, ‘Community-based Recovery and Youth Justice’ (2015) 42 Criminal Justice and Behaviour, 1, 59
Convention on the Rights of the Child (Aust ratified in December 1990), Art. 37(b); s 412(1)(c) Children, Youth and Families Act 2005 (Vic)
11 Australian Government Productivity Commission, Report on Government Services, (2017), http://www.pc.gov.au/research/ongoing/report-ongovernment-services/2017/community-services/youth-justice
9

10

7
8 of 38

YJ SUBMISSION 31



24 per cent presented with issues concerning intellectual functioning.12

These statistics challenge political portrayals of young detainees as ‘thugs’13, providing a startling
insight into the depth of disadvantage and vulnerability experienced by the cohort of children and
young people in detention.

Criminal offending by children and young people
There are crucial differences between young people and adults which justify why we treat them
differently when they commit, or are accused of committing, crimes.
Young people’s offending is influenced by different physiological, social, environmental and
psychological factors.14 These include developmental immaturity, impulsivity and risk-taking,
vulnerability to peer influence, inexperience, and dependence on families and carers. Young
people are also more likely to exhibit risk factors to offending, including poor mental health,
victimisation (that is, themselves being victims of crime) and substance abuse.15
Despite this, young people also have what has been described as a ‘unique capacity to be
rehabilitated’ with the majority of young offenders, including some serious offenders, ‘growing out’
of their offending.16 The ‘age-crime’ curve demonstrates this: a consistent criminological finding
that offending increases in early adolescence, peaks at age seventeen and declines as young
people enter their twenties.17
The crimes committed by young people often reflect these differences. Young people tend to
commit crimes in groups, in public areas and near where they live.18 Often their offences are
‘attention-seeking and gregarious’, episodic and opportunistic.19
Recent discussion around youth justice in Victoria centres on the ‘changing nature’ of young
offenders and their offending. The Ombudsman reports that DHHS stated that:
‘stakeholder consultations have revealed a move away from opportunistic (typical
adolescent) offending and towards more sophisticated, socially networked, calculated and
callous offending, characterized by rapidly escalating levels of violence and disregard for
authority and consequence’.20
The predominant profile of young people in detention in Victoria are those who tend to be highly
socially disadvantaged. The notion of ‘sophisticated’ and ‘calculated’ offending is undermined
Youth Parole Board, Annual Report 2015-16, 30. http://www.dhs.vic.gov.au/ data/assets/pdf file/0009/975942/Youth-Parole-Board-AnnualReport-2015-16.pdf
13 See ‘Quotes attributable to Premier Daniel Andrews’ in Premier of Victoria, ‘Restoring Order to Youth Justice’ (Media Release, 27 January 2017),
http://www.premier.vic.gov.au/restoring-order-to-youth-justice/
14 Kelly Richards, ‘What makes juvenile offenders different from adult offenders?’ (Trends and Issues in Crime and Criminal Justice no. 409,
Australian Institute of Criminology, 2011); Michael Tonry and Colleen Chambers, ‘Juvenile justice cross-nationally considered’ in Barry Feld and
Donna Bishop (eds), Oxford Handbook of Juvenile Crime and Juvenile Justice (Oxford University Press, 2012) 892.
15 Kelly Richards, ‘What makes juvenile offenders different from adult offenders?’ (Trends and Issues in Crime and Criminal Justice no. 409
16 Ibid.
17 Helen Fatouros, ‘Is our youth justice system really broken?’ (Paper presented at Castan Centre for Human Rights Law Conference, Melbourne,
2016) 5
18 Above n 14
19 C Cunneen and R White, Juvenile justice: youth and crime in Australia (Oxford University Press, 3rd edition 2007)
20 Victorian Ombudsman, Report on youth justice facilities at the Grevillea unit of Barwon Prison, Malmsbury and Parkville (2017) 8.
12
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when faced with evidence of the high levels of mental illness, intellectual disability and histories of
abuse experienced by young people in detention.
It is clear that the youth justice system is not working for a small group of chronic young offenders
in Victoria. The Ombudsman reports that 25 per cent of offences committed by children are being
committed by less than 2 per cent of young offenders, or around 182 young people. These young
people are also increasingly committing violent crimes; data from the Victorian Crimes Statistics
Agency shows that aggravated burglary committed by 10 to 18 year olds has almost doubled in
Victoria since 2012 (from 236 to 537 incidents).21
These crimes, while violent, exhibit tell-tale signs of adolescent offending – for example, committed
in groups with disregard for authority and consequences. More importantly, the offenders are
adolescents who have the same propensities and vulnerabilities common to their age group. By
law, as children, and as human beings, they are subject to legal and human rights protections.

Youth justice, human rights and the law
The United Nations Convention on the Rights of Child (1989) (CRC) and the United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules) have
underlying principles that children who offend should be dealt with under a separate system
focusing on child welfare and minimising the need for intervention under the law.22 These are
reflected in the Charter which includes specific protections for children in the criminal process.
On the whole, Victorian law reflects these principles. The administration of youth justice is clearly
separate from adult corrections. Until 1 April this year, DHHS – not the Department of Justice and
Regulation - has responsibility for the statutory supervision of young people in the criminal justice
system. The Youth Justice service objectives include supporting diversion where possible,
minimising the likelihood of reoffending through supervision that challenges offending behaviours,
and strengthening community-based options and support for young people.23 Similarly, the
Victorian’s Children’s Court is an independent court established in 1906 with distinctive jurisdiction
for matters relating to children under 18 years old.
An appreciation of the differences between children and adults is found in Victorian legislation.
Section 362(1) of the Children, Youth and Families Act 2005 (CYF Act) lists the matters to be
taken into account when sentencing a child, including:
(a) the need to strengthen and preserve the relationship between the child and the child’s
family and
(d) the need to minimise the stigma to the child resulting from a court determination.
This contrasts with adult sentencing guidelines under s 5(1) of the Sentencing Act 1991 (Vic),
which lists the purposes of sentencing as including punishment, deterrence and protection of the
community.
Data reported in Sarah Farnsworth and Patrick Wright, ‘Victoria youth crime: statistics raise questions about calls to deport youth offenders’, ABC
News (online), 6 December 2016, http://www.abc.net.au/ news/2016-12-04/statistics-raise-questions-about-calls-to-deport-youthoffenders/8087410
22 See Articles 37 and 40 of CRC, ‘Fundamental perspectives’ section of the Beijing Rules
23 See service objectives listed at http://www.dhs.vic.gov.au/for-individuals/children,-families-and-young-people/youth-justice
21
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Victoria’s dual-track processing system under the Sentencing Act 1991 (Vic) allows courts to
sentence young adults aged 18-20 to custodial sentences in youth detention rather than adult gaol.
Under s 32 (1), an adult court can make a youth justice centre order if it believes there are
reasonable prospects of rehabilitation or that the young adult is particularly impressionable or
immature. This dual-track system, the only one of its kind in Australia, has been applauded by
experts as it accounts for developmental immaturity, and recognises that there is no ‘bright line’ at
eighteen between adolescence and adulthood.24
Detention of children is recognised at international and domestic law as a measure of last resort.
All Australian governments have an obligation to uphold this principle under Art 37(b) of CRC. The
Beijing Rules clearly state that detention shall only be used as a measure of last resort and for the
minimum necessary period (13.1; 19.1). At domestic law, the principle is reflected in s 412(1)(c) of
the CYF Act which states that before sentencing a child to detention, the court must be satisfied
that no other sentence is appropriate.
The Beijing Rules and CRC contain rights and principles relating to the treatment of children in
custody.25 The United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the
Havana Rules) provide a comprehensive list of rules intended as minimum standards for the
protection of juveniles in detention. The Charter provides specific protection for children engaged
in the criminal justice system, including: a requirement for children who are detained to be
segregated from all detained adults ; a requirement for accused children to be brought to trial as
quickly as possible ; and for children who have been convicted to be treated in a way that is
appropriate for their age.26
As Bell J in DPP v SL explained, these human rights:
reflect the provisions of international treaties to which Australia is a party, including the
International Covenant on Civil and Political Rights… and the Convention on the Rights of
the Child. These provisions in turn reflect the fundamental principle of the best interests of
the child, which is itself expressed in s 17(2) of the Charter…It is generally recognised
under these treaties, as it is implicitly recognised under the Charter, that children are
especially vulnerable to physical and emotional harm and negative formative influence in
criminal detention, and to discriminatory exclusion in the operation of the processes of the
criminal law…27
The Supreme Court held in DPP v SL that, in hearing and sentencing a child for criminal charges,
human rights under the Charter mean that the procedures must be age-appropriate and
rehabilitation focused. In January this year, this reasoning was affirmed in DPP v SE and applied
also to children on remand who apply for bail.28
In recognition of the rights of children in custody, s 347(2) of the CYF Act provides entitlements to
young people on remand, including that they be kept separate from adults and that ‘reasonable
24 Retired Victorian Commissioner for Children and Young People Bernie Geary has called it “one of the jewels in the Crown” of the Victorian justice
system. See Claire Slattery, ‘Victoria’s youth justice system suffering from lazy, inadequate court: former children’s commissioner’ ABC News
(online), 27 January 2017, http://www.abc.net.au/news/2017-01-27/vic-youth-justice-system-inadequate-former-youth-commissioner/8216786
25 See, Articles 37 and 40 of the CRC and Part Five ‘Institutional treatment’ of the Beijing Rules
26 Charter of Human Rights and Responsibilities s 23. See also s 17(2), 25(3) and s 24(3).
27 DPP v SL [2016] VSC 714 (29 November 2016) [7] (Bell J).
28 DPP v SE [2017’ VSC 13, Bell J (31 January 2017) [13]
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efforts’ are made to meet their medical, religious and cultural needs. Under s 487 of the CYF Act,
certain forms of treatment are expressly prohibited, including the use of isolation as punishment
and ‘any form of psychological pressure intended to intimidate or humiliate’.
The effectiveness of these legislative protections have now been challenged by recent events in
Youth Justice Centres over the past year, including the use of isolation and lockdowns as
management practices, and the transfer of children to Barwon Prison. However, on the whole,
Victorian court processes and sentencing laws for children are effective and applied consistently
with human rights.
While the management and conditions in Victoria’s Youth Justice Centres may be in urgent need
of reform, we should be cautious about significant changes to our youth justice system more
broadly.
The LIV submits that the currently perceived ‘law and order’ crisis is creating political pressure to
disregard long-standing youth justice and human rights principles. The LIV strongly supports the
protection and maintenance of these important safeguards and continuing education of all those
involved in the youth justice system as to the specific protections that apply to children under
Victorian law.

The ratification of OPCAT
The LIV welcomed the Federal Government’s announcement in February that it will ratify the
Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (OPCAT) by the end of this year. The Convention Against Torture (CAT)
aims to prevent torture and other cruel, inhuman or degrading treatment or punishment.
By ratifying the OPCAT, Australia agrees to international inspections by the United Nations
Subcommittee on the Prevention of Torture (SPT) and to establish one or several National
Preventative Mechanisms (NPMs) to undertake regular visits of detention centres. The SPT and
NPMs will be able to conduct confidential interviews with young people in Victorian Youth Justice
Centres and make recommendations for improving the conditions in detention facilities.
The OPCAT will ensure independent oversight and monitoring of the conditions of detention in
facilities across Australia, including Victoria’s Youth Justice Centres.
As noted by the LIV in its 2016 submission to the Australian Children’s Commissioner,29 the CAT
and OPCAT apply to both torture and other forms of mistreatment that do not fit the legal definition
of torture.
Article 16(1) of the CAT states:
Each State Party shall undertake to prevent in any territory under its jurisdiction other acts
of cruel, inhuman or degrading treatment or punishment which do not amount to torture as
defined in article I, when such acts are committed by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity.

29

Law Institute of Victoria, Submission to Australian Children’s Commissioner, Ratifying OPCAT in the context of youth detention,14 June 2016, 3.
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The ratification of OPCAT will allow independent oversight mechanisms to assess Victoria’s
measures to prevent other forms of cruel, inhuman or degrading treatment or punishment, and will
ensure that the legislative protections for young people in detention are adhered to.
While the oversight functions of the Ombudsman and Commission for Children and Young People
have provided much needed scrutiny of the system – as evidenced by the Ombudsman’s recent
report – the ratification of the OPCAT will help to strengthen accountability and monitoring of youth
justice centres in Victoria.
The LIV suggests that the Victorian government should take this opportunity to ensure the
treatment of detainees and conditions in detention facilities, including the proposed Werribee
centre, are in strict compliance with the CAT and OPCAT.

12
13 of 38

YJ SUBMISSION 31

RESPONSE TO INQUIRY
The security and safety of staff, employees and young offenders at Parkville
and Malmsbury Youth Justice Centres
The LIV is deeply concerned by the increasing occurrence of incidents including assaults, rioting,
and security breaches at Parkville and Malmsbury Youth Justices Centres over the last eighteen
months. The LIV is also concerned by the way in which these incidents have been dealt with,
particularly the decision to transfer a number of children to Barwon Prison.
These incidents put both young people and staff at risk of serious injury. The Secretary of DHHS
has legal custody of the children detained in these centres,30 and is responsible for their safety.
Additionally, DHHS as an employer must provide a safe and healthy workplace for its employees.31
The LIV notes that a 2016 WorkSafe Victoria report obtained recently by the ABC under Freedom
of Information laws reported that “employees’ health and safety is at risk of serious or fatal injuries
due to the amount of attacks and assaults on staff members currently occurring at [Malmsbury]”.32
The report also detailed numerous serious incidents of violence against inmates, including a 17year-old inmate being unconscious for seven minutes after being attacked by eleven others.
The significant risk of injury arising from conditions in Youth Justice Centres has materialised
recently at Barwon Prison where it was reported that a young man’s neck was fractured in an
assault on 30 January 2017, and a guard was hospitalised with a facial injury on 13 February
2017.
In this context, it is evident that there are serious staffing problems at the centres. The LIV has
recently been advised by its members, for example, of an instance where only two out of eight staff
attended a rostered shift.
Lack of security and safety has contributed to the problematic management practices that have
arisen at the centres, including the increased use of lockdowns and isolation, and instances of
mixing of genders, ages, and remanded/sentenced young people.
The riots at Parkville also directly led to the transfer of children to Barwon Prison. This move was
criticised by the LIV in a media statement at the time.33 It is the LIV’s position that it is inappropriate
and inconsistent with human rights obligations to detain children in adult jails. This transfer was
found to be unlawful by the Supreme Court and the Court of Appeal on the basis that the
Government did not adequately consider the impact of the move on the rights and wellbeing of the
children involved and is currently subject to another legal challenge.34 The decision of the Supreme
Court includes details of the mistreatment of children at Barwon Prison, including extended solitary
Children, Youth and Families Act 2005 s 483(1)
Occupational Health and Safety Act 2004 (Vic) s 21
32 Karen Percy, ‘Violence in Victoria’s youth justice system putting workers’ lives at risk: FOI documents’ ABC News (online), 7 February 2017,
http://www.abc.net.au/news/2017-02-07/parkville-malmsbury-unsafe-workplaces-foi-reports/8246976
33 Law Institute of Victoria, Locking up young offenders in adult jails is not acceptable (23 November 2016). <https://www.liv.asn.au/StayingInformed/Media-Releases/Media-Releases/November-2016/Locking-up-young-offenders-in-adult-jails-not-acce>.
34 Certain Children by their Litigation Guardian Sister Marie Brigid Arthur v Minister for Families and Children [2016] VSC 796 (21 December 2016)
and Minister for Families and Children v Certain Children by their Litigation Guardian Sister Marie Brigid Arthur [2016] VSCA 343 (29 December
2016).
30
31
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confinement, handcuffing of children, fear and threats by staff against the children, the use of dogs
in the facility and the lack of space and amenities suitable for young persons. More recent reports
indicate that this mistreatment continues, with reports of capsicum spray used on children and
incidents of self harm.35
A significant effect of both the security breaches and the Government’s response to them, has
been the disruption to young people’s education and support services. The recent Victorian
Ombudsman’s report into the conditions at Youth Justice Centres reported that:


At the Grevillea Unit, young people did not receive any educational activities from the 14
November until around the 30 November 2016, despite some being of mandatory school
age (16 years or under).



A young person reported in December 2016 that in the five weeks he had been in the
Grevillea Unit, he had seen his psychologist only once. When in Parkville and Malmsbury
he saw his psychologist once a week.



There was limited access to education at Malmsbury for up to one month after the Parkville
riot, with Parkville College staff attempting to deliver classes in units.



In Parkville, only five of the usual nine units are in operation due to the damage occurring in
mid-November last year. This has led to high occupancy rates of units both in Parkville and
Malmsbury, with young people required to sleep in isolation and holding cells (and still
doing so at time of writing of the report in January 2017).



In the immediate aftermath of the riots, young people at Malmsbury reported having to
sleep in rooms other than bedrooms, in some circumstances without mattresses and
bedding.



Young people reported that the disruption and transfers had created significant anxiety.36

One of our members has advised his client’s psychologist attended Grevillea to be told he could
conduct the counselling session only through the slot in the cell door.
The urgent need for improved security and safety is clear; however the LIV submits that the
Government’s response has been problematic in terms of the rights and wellbeing of those young
persons detained.
The LIV is strongly opposed to adult prison corrections staff in youth detention using weapons
such as gas on detainees.
The LIV submits that the current system of specialised youth justice workers should be retained,
however it must be improved.
The trend towards casualisation of staff means there is no consistency for children and young
people, and less opportunity for respectful relationships to form. Our members inform us that their

See, e.g. Human Rights Law Centre, New legal action launched to get children out of Barwon adult jail (8 February 2017)
<https://www.hrlc.org.au/news/2017/2/8/new-legal-action-launched-to-get-children-out-of-barwon-adult-jail>.
36 Victorian Ombudsman, Report on youth justice facilities at the Grevillea unit of Barwon Prison, Malmsbury and Parkville (2017)
35
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clients describe the differences between Parkville, Malmsbury and Grevillea in terms of the quality
of relationships with staff, preferring the more consistent and familiar faces at Parkville.
Greater casualisation also heightens the risk that staff members will not turn up for rostered shifts.
A more professionalised workforce will help to ensure greater security.
The LIV is aware that youth justice workers in all secure services currently have no minimum
credentials and undergo only a three week induction program prior to starting work. As a result,
staff may not be appropriately qualified or skilled to be able to deal with potential conflict and
difficult adolescent behaviour. Similarly, they may not be well placed to incorporate an
understanding of the underlying factors to youth offending, including experiences of trauma, into
the everyday practices at the Centre.
The Victorian Government has recognised the need for staff training in trauma-informed care.
DHHS’s submission to the National Children’s Commissioner in 2016 stated that:
Victorian youth justice custodial services are actively working towards increasing the focus
on trauma-informed, positive practices with young people, and subsequently avoiding a
reliance on the use of restrictive practices. Key to a trauma informed model is ensuring staff
are trained and supervised to understand how young people’s experience of trauma in
childhood impacts on their behaviour in custody.37
The LIV supports this stated aim, and believes a significant improvement in staff skill and
behavioural management techniques must be undertaken by the government with new
requirements of at least tertiary education and training.
Anecdotally, it has been reported to us that there are distinct cohorts of young people within the
Centres, with an emerging cohort of violent young people who persistently offend and do not have
particular common antecedents, such as a history of child protection involvement. Behavioural
management training may be most effective if it can differentiate between these different cohorts of
young people. Any approach to youth justice must be nuanced and sophisticated so as to
maximise its effectiveness.

Reasons for, and effects of, the increase in the numbers of young people on
remand in the last 10 years
Remand orders for young people have increased by almost two thirds over the last 10 years, from
381 orders in 2006-07 to 979 orders made in 2015-16.38 This increase, and the associated shift in
the proportion of remand/sentenced young people in detention, has contributed to the problems
experienced in youth justice centres over the past eighteen months.

What are the reasons for the increase?
Violating conditions of bail

37
38

National Children’s Commissioner, ‘Children’s Rights Report 2016’ (Report, National Children’s Commissioner, 2016) 165.
Youth Parole Board, Annual Report 2015-16, 42.
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The surge in the numbers of people on remand has been attributed to changes to the Bail Act
1977 in 2013 which made it an offence to break a condition of bail,39 without distinguishing
between adults and children.40 Under the changes, a child was charged with a breach of bail
conditions offence and then had technically committed ‘an offence against the Bail Act’ (s 4(4)(d)).
This leads to a ‘show cause’ offence which displaces the presumption for bail, meaning that bail
‘shall be refused’ unless the accused can show cause why bail is justified.
The Children’s Court of Victoria described in its 2014-15 annual report how the number of alleged
young offenders being admitted on remand ‘increased alarmingly’ following the commencement of
the amendments.41
Victorian Crime Statistics Agency data between 2013-14 and 2014-15 shows that breaches of bail
offences more than doubled for 10-17 year olds (from 463 to 1145). DHHS has stated that,
following the December 2013 changes, the proportion of detainees in Parkville on remand shifted
from around 20 percent to approximately 80 percent of total detainees.42
The Bail Amendment Act 2016 changed the offence provision so it does not apply to a child.43 The
LIV strongly supported this amendment, as it was a positive step in addressing the increase of
children on remand and ensured that children were not unnecessarily detained for technical
breaches of conditions of bail.
While it is no longer an offence for a young person to breach bail in Victoria, police may still arrest
a young person suspected of breaching conditions, and bring them back to court to have their bail
reconsidered or revoked.44 Similarly, a child who commits, or is suspected of committing, an
indictable offence while on bail can be remanded. This means there are still a large number of
young people who are on remand for breaching bail.
Current research includes significant discussion of how inappropriately onerous or numerous bail
conditions can lead to young people being placed on remand by ‘setting them up to fail’.45 The
Victorian Law Reform Commission, in its 2007 review of the Bail Act, stated that ‘bail conditions
more onerous than sentencing orders are sometimes imposed on children’, often ‘without
organising support for the child’.46
Behavioural conditions for a young person on bail can be inappropriately punitive considering that
young people on remand have not yet and may ultimately not be subject to a finding of guilt.
Adherence to behavioural conditions can also be unachievable for practical reasons. Geographic
restrictions can be overly broad, for example encompassing the entire Melbourne central business
district.47 Curfews can be problematic where young people play evening sports, or are from violent
homes or have families who are themselves involved in criminal behaviour. 48 Reporting at police
Bail Amendment Act 2013 (Vic) inserting s 30A into Bail Act 1977
See, eg, Jesuit Social Services, ‘An escalating problem: responding to the increase remand of children in Victoria’, report (October 2015).
41 Children’s Court of Victoria, Annual Report 2014-2015 (2015) 3.
42 Victorian Ombudsman, Report on youth justice facilities at the Grevillea unit of Barwon Prison, Malmsbury and Parkville (2017), 9.
43 Bail Act 1977 (Vic) s 30A(3), inserted by s 16(2) of the Bail Amendment Act 2016 (Vic)
44 Bail Act 1977 (Vic) s 24
45 Kelly Richards and Lauren Renshaw, ‘Bail and remand for young people in Australia: a national research project’ (Research and Public Policy
Series No 125, Australian Institute of Criminology, 2013), 75.
46 Victorian Law Reform Commission, Review of the Bail Act (2007) 158.
47 Ibid.
48 Kelly Richards and Lauren Renshaw, ‘Bail and remand for young people in Australia: a national research project’ (Research and Public Policy
Series No 125, Australian Institute of Criminology, 2013), 76.
39
40
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stations can be onerous where young people are reliant on their parents for transport or access to
funds for public transport.49
This is further complicated by how onerous or unrealistic bail conditions can impact particular
groups more heavily. For example, young people living in residential care can be remanded for
minor property damage or behavioural infractions that, if they had been living at home, would have
been dealt with by their parents.50 This is discussed further below in recommendations.
Inappropriate bail conditions have been found to particularly impact on young Aboriginal people for
cultural reasons, including extended family structures and more transient houeholds as well as
cultural obligations, such as the obligation to attend community funerals.51 The Victorian Law
Reform Commission expressed concern in its 2007 report about the lack of accommodation
services for Aboriginal Victorians and the impact of this on their ability to access bail. 52 The
importance of services, such as drug and alcohol programs, being culturally appropriate, was also
highlighted by the Commission.53 Section 3A of the Bail Act was introduced in 2010 to require the
Court to take into account an Aboriginal person’s cultural background and cultural obligations when
making a decision on bail. In addition, s 19 of the Charter requires that Courts respect the cultural
rights of Aboriginal persons when determining bail applications.54 However, there is room for
improvement and further training on the application of s 3A in bail hearings, as well as the
provision of culturally appropriate services for young Aboriginal people.
According to the National Institute of Criminology, minimising breaches of bail is a key strategy for
reducing numbers of young people on remand. It recommends that bail conditions should be
carefully tailored to the ‘mental health, cognitive abilities, family situations and social needs’ of
young people, and that young people should only be placed on remand for bail violations that in
themselves are criminal.55 This last concern was addressed to some extent by the changes to the
Bail Act in 2016 that exempted children from the s 30A offence provision.
The Victorian Government also has taken positive steps to address concerns about inappropriate
conditions. The Bail Amendment Act inserted s 3B into the Bail Act. Section 3B(1)(g) provides that
decision-makers need to ensure conditions of bail are no more onerous than necessary, and do
not constitute unfair management of the child. Section 5(4) further requires each condition and the
number of conditions to be reasonable, having regard to the alleged offence and the
circumstances of the accused. The court, at the first hearing following the grant of bail at which the
child is present, must ensure the conditions imposed by bail justices or police officers comply with
this requirement (s 5AA).
To work effectively, these provisions should be supported by measures that promote the sharing of
information to help decision-makers determine what conditions are actually necessary and whether
remand is indeed the last option.
The insertion of s 3B introduced specific considerations when making a bail determination in
relation to a child. This was in line with a recommendation by the Victorian Law Reform
Ibid, 75.
Victoria Legal Aid, ‘Care not custody: a new approach to keep kids in residential care out of the criminal justice system’ (Report, 2016), 1.
51 Victorian Law Reform Commission, Review of the Bail Act (2007) 179-180.
52 Ibid 175.
53 Ibid 176.
54 See, e.g. DPP v S E [2017] VSC 13 (31 January 2017) [21].
55 Victoria Legal Aid, ‘Care not custody: a new approach to keep kids in residential care out of the criminal justice system’ (Report, 2016) 76
49
50
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Commission in its 2007 Review of the Bail Act.56 These considerations are similar to the
sentencing considerations in s 362(1) of the CYF Act, and recognise the special imperative of
preventing a child being remanded in custody.
The considerations in s 3B are still read in conjunction with general bail considerations, and bail
will still be refused to a child who poses an unacceptable risk (s 4(2)(d)(i)) or (where relevant)
cannot show cause (s 4(4)) or the existence of exceptional circumstances (s 4(2)(a),(aa) and (b)). 57
However, in using these tests, the court must also consider factors such as the relationship
between the child and their family (s 3B(1)(a)), the desirability of their living arrangements and
education continuing without interruption (s 3B(1)(c) and (d)) and the need to minimise the stigma
to the child resulting from being remanded in custody (s 3B(1)(e)).
The amendments recognized a gap in the law, as explained by the Attorney General, Martin
Pakula, in the Second Reading Speech:
In all other areas of the criminal justice system children are treated differently from adults…
this Bill amends the Bail Act to bring the bail system into line with the special rules that
apply to children elsewhere in criminal processes.58
A significant example of this is that s 3B(1)(a) gives legislative recognition to the principle of ‘last
resort’ in relation to remand – not just sentenced detention – as the bail decision-maker must
consider ‘all other options before remanding the child in custody’.
The 2016 changes may mean that young people are less likely to be remanded for violating
conditions of bail, as for example, they are no longer put in a ‘show cause’ position when they have
violated a condition such as curfew or associating with friends. However, without data it is hard to
assess the impacts of the legislative changes, especially considering the relevant provisions of the
Act only came into effect on the 2 May 2016.59 Nonetheless, the LIV believes that this legislative
reform is an example of the child-centered and evidence-based approach to youth justice that
Victoria is well-known for and capable of achieving.
Other factors leading to increase in remand
The Australian Institute of Criminology identifies a number of factors that can increase use of
remand, including:










rates of offending;
increasingly complex needs;
lack of access to lawyers;
judicial attitudes;
punitive community attitudes;
court delays;
difficulties locating ‘responsible adults’ to support young people’s bail applications;
pre-court decisions;
risk aversion; and

Victorian Law Reform Commission, Review of the Bail Act (2007) 156.
DPP v SE [2017] VSC 13, Bell J (31 January 2017), [31],
58 Victoria, Parliamentary Debates, Legislative Assembly. 25 November 2015, 4967-8 (Martin Pakula)
59 Gazette S 103, Tuesday 19 April 2016, p 1
56
57
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the influence of victim’s rights.60

It is unclear which factors are most relevant in the Victorian context. Court delays are likely to be
significant. Young people spent on average over 40 days on remand in 2014-15,61 despite
legislation that limits remand periods to 21 days before a child has to re-attend court.62 This
legislative protection, intended to reduce remand periods, is being circumvented as children are
spending consecutive 21 day periods on remand.
Since 2012-13, on average, only about 20 per cent of young people who have been remanded are
then sentenced to a period of custody.63 Given that the vast majority of young people do not
receive custodial sentences, delays in getting them to court leads to more people in detention on
any given day. Furthermore, it suggests that remand is not being used as a last resort.
Research indicates that homelessness and inadequate housing are key factors on remand rates,
and are likely to play a role in Victoria.64
Section 3B(3) of the Bail Act 1977 (Vic) expressly states that ‘bail must not be refused to a child on
the sole ground that the child does not have any, or any adequate, accommodation’. Sections
5AA(1C) and 12(4) provide that independent persons who must be present during applications for
bail, ‘may take steps to facilitate the granting of bail, for example by arranging accommodation’.
The effectiveness of this legislation, however, depends on the availability of appropriate
accommodation and information-sharing, and support given to independent persons in arranging it.
Under s 4(3)(b) of the Bail Act, a court considering bail will have regard to ‘the character,
antecedents, associations, home environment and background of the accused’. Accordingly, while
lack of accommodation may not be the sole ground, it can still be a ground for the decision to
refuse bail. The 2012 Victorian Sentencing Advisory Council report into the sentencing of children
and young people described how Youth Justice staff at children’s courts reported difficulties in
arranging accommodation, and how a lack of accommodation can influence remand decisions. 65
This can further disadvantage certain groups, particularly young people experiencing family
violence or those within the child protection system.66

What are the effects of the increase?
Effects on children and young people
The experience of remand can entrench young people in the criminal justice system and increase
their likelihood of reoffending.

Ibid.
Australian Institute of Health and Welfare, ‘Young people in unsentenced detention: 2014-15’ factsheet (2016),
http://www.aihw.gov.au/publication-detail/?id=60129556325
62 S 12(1AA) Bail Act 1977
63 Department of Health and Human Services Client Relationship Information System data provided to the Victorian Ombudsman on 18 January
2017,from Victorian Ombudsman, Report on youth justice facilities at the Grevillea unit of Barwon Prison, Malmsbury and Parkville (2017), 8.
64 See, eg, Jesuit Social Services, ‘An escalating problem: responding to the increase remand of children in Victoria’, report (October 2015).
65 Victorian Sentencing Advisory Council, ‘Sentencing Children and Young People in Victoria’ (Report, April 2012),175.
66 April Chrzanowski and Rebecca Wallis, ‘Understanding the youth justice system’, in Anna Stewart, Troy Allard and Susan Dennison (eds),
Evidence based policy & practice in youth justice (The Federation Press,2011) 7, 18.
60
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Research suggests that incarceration increases the odds of recidivism through stigmatisation,
formation of deviant peer networks and reduction in opportunity for rehabilitation and pro-social
development.67 This is discussed in greater detail below.
Remand – as distinct from sentenced detention – can be particularly challenging, especially for
young people due to their heightened vulnerability and immaturity. It has been described as ‘one of
the most taxing and unstable prison experiences’68 due to the inherent uncertainty of length of
stay. Research has shown that this uncertainty can produce feelings of anxiety, hopelessness and
heightened volatility in remanded youth.69
In Woods v DPP, Bell J explained how detaining of children on remand should be avoided where
possible, as it can have ‘deleterious consequences’ for the child and community ‘which are out of
all proportion to the purpose of ensuring appearance at trial and protecting the community’. He
stated:
It separates them from their families and the community, disrupts their education and
employment, causes them to associate with other young offenders at a vulnerable time in
their lives, often (as in the present case) leads to them being held in a police lock-up rather
than a youth detention facility, deprives them of access to therapeutic programs and
increases the risk of them being given a sentence of incarceration.70
Criminological research has also found that, even when controlling for variables such as criminal
record and offence, young people who are remanded are more likely to be given a custodial
sentence than young people given bail.71 This means that of two offenders – identical, save that
one was placed in remand and the other on bail – the remanded offender is more likely to be
sentenced to a period of detention.
Effect on Youth Justice Centres
An increase of young people on remand places a higher demand on Youth Justice Centres and
changes the structure of their population: increasing the proportion of young people on remand
compared to young people serving sentences. In each of the 5 years to 2014-15, the majority (6379%) of young people in detention in Victoria on an average day were sentenced.72 This appears
to have shifted within the last two years, with departmental data included in the Ombudsman’s
report showing that, since 2013, unsentenced youth have shifted from approximately 20 per cent to
80 per cent of Parkville detainees.73
The LIV in concerned that this increase presents a number of issues. Firstly, having a high
proportion of young people on remand rather than sentenced, can shift the focus of the centre

67 Barry Krisberg, ‘Juvenile Corrections: an overview’ in Barry Feld and Donna Bishop (eds), The Oxford Handbook of Juvenile Crime and Juvenile
Justice (Oxford University Press, 2012) 748, 764.
68 Sinead Freeman and Mairead Seymour, ‘Just Waiting: the nature and effect of uncertainty on young people in remand custody in Ireland’ (2010)
10(2) Youth Justice 126, 138
69 Ibid.
70 Woods v DPP (2014) 238 A Crim R 84 (Bell J) 109-110 [95]
71 Kelly Richards and Lauren Renshaw, ‘Bail and remand for young people in Australia: a national research project’ (Research and Public Policy
Series No 125, Australian Institute of Criminology, 2013), 3.
72
Australian Institute of Health and Welfare, ‘Victoria: youth justice supervision in 2014-15’ factsheet, http://www.aihw.gov.au/publicationdetail/?id=60129554904b
73
Although the Ombudsman’s report also notes that most of the young people at Malmsbury are serving sentences.
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‘away from programs and development towards security warehousing’.74 Secondly, it can increase
unrest at the centres due to the transience of the population, increased uncertainty and
overpopulation. Thirdly, it may (and has) resulted in the mixing of sentenced and unsentenced
young people.75 The Charter, reflecting Article 10 of the ICCPR, states that accused people who
are detained must be segregated from those who are convicted.76 This therefore places the
Victorian Government at risk of breaching Victorian law and international principles of human
rights.77
Costs to the community
It is highly costly to keep someone on remand as compared to supervised bail. As stated earlier,
the average cost per day, per young person, of community-based supervision in 2015-16 was
$148.18, whereas the cost of detention based supervision was $1489.53.78
Unnecessary use of remand also costs community safety by further entrenching young people in
the criminal justice system. The evidence of increased recidivism is discussed in further detail
below. Recidivism has ongoing financial costs including those related to the offending, policing,
court system and resulting periods of supervision or incarceration.

Implications of incarcerating young people
Recidivism
There are serious implications in incarcerating young people who have significant exposure to
trauma, alcohol and/or other drug misuse and/or the child protection system, or who have issues
associated with mental health or intellectual functioning, in relation to the likelihood of reoffending.
There is virtually no evidence available which indicates that incarceration reduces the likelihood of
young people reoffending following release, with all the available evidence suggesting that it can in
fact increase the risk of recidivism.79
The Sentencing Advisory Council released a study in December 2016 that examined young
people’s reoffending.80 It found that, of young people sentenced in the Victorian Children’s Court in
the 2008-09 financial year, 40 per cent had reoffended within two years and 61 per cent had
reoffended within six years.81 Young people sentenced to a youth justice centre order reoffended
at a rate of 82 per cent over six years. Almost three quarters (74%) of young people sentenced to
a youth justice centre order returned to either custody or supervision within six years of their
sentence.82
Cunneen, C, 'The Impact of Bail Amendments on Young People', (paper presented at Crisis in Remand and Bail Seminar, Institute of
Criminology University of Sydney Law Faculty, Wednesday 29 May 2002) 5.
75 Jesuit Social Services, ‘Thinking outside: alternatives to remand for children’ (Research report, 2013) 4.
76 S 22(2) of the Victorian Charter of Human Rights and Responsibilities Act 2006 (Vic)
77 Jesuit Social Services, ‘Thinking outside: alternatives to remand for children’ (Research report, 2013) 4.
78 Australian Government Productivity Commission, Report on Government Services, (2017) http://www.pc.gov.au/research/ongoing/report-ongovernment-services/2017/community-services/youth-justice
79 Barry Krisberg, ‘Juvenile Corrections: an overview’ in Barry Feld and Donna Bishop (eds), The Oxford Handbook of Juvenile Crime and Juvenile
Justice (Oxford University Press, 2012) 748, 764.
80 Felicity Stewart, Zsombor Bathy and Geoff Fisher, ‘Reoffending by Children and Young People in Victoria’ (Report, Sentencing Advisory Council,
15 December 2016).
81 Ibid, xi.
82 Ibid, xiv.
74
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It is difficult to isolate the effect of incarceration on the likelihood of reoffending. A simple
comparison of the recidivism rates of different sentencing orders can be misleading due to the
effect of factors such as the seriousness of the offence and prior convictions on both the sentence
and the likelihood of reoffending. More comprehensive social sciences methodologies are required
to isolate the effect of incarceration.
Empirical evidence suggests detention may worsen delinquency and recidivism. Several studies in
the United States and Canada have found that aspects of the youth justice system, particularly
detention in secure facilities, can have this counterproductive effect on offending.83
An often cited longitudinal quantitative study of 1037 boys in Canada investigated the individual,
familial and social determinants of criminal justice intervention, and whether intervention during
adolescence increases involvement in adult crime.84 The study found that intervention greatly
increases the likelihood of adult contact with the criminal justice system, and that incarceration had
the greatest negative impact.85 The researchers theorised that incarceration ‘transforms occasional
deviance into systematic deviance by modifying offenders’ self-perception, reducing their social
opportunities and prompting them to form deviant groups’.86 Detention concentrates young people
that exhibit antisocial and criminal behaviours in an enclosed space, which can lead to the
development of criminal networks and negative role models.
Another theory suggests that once ‘labelled’ as an offender, it becomes more difficult for young
people to create a self-identity outside of these negative expectations.87 The stigma of detention
means young people can become ‘criminalised’ in their own, their peers’ and the community’s
perception. This stigmatisation is worsened by Government and media discourse – language of the
kind currently being utilised in Victoria – that paints young offenders as ‘thugs’ deserving of harsh
punishment.
Periods of incarceration also disrupt young people’s social development and education, leading to
increased risk of recidivism. A review of evidence on the impact of incarceration on juvenile
offenders found that incarceration has negative behavioural, educational and mental health
consequences.88 This effect is attributed in part to how incarceration isolates young people from
community norms and expectations.89
Health and welfare
Where young people suffer from alcohol and drug problems, child abuse, trauma, mental illness or
intellectual disabilities – as is the case with the majority of young people in detention90 – then
incarceration may greatly impact their welfare and connections to community and culture. Physical

See, eg, Thomas Loughran et al ‘Estimating a dose-response relationship between length of stay and future recidivism in serious juvenile
offenders’ (2009), 47(3) Criminology, 699; U Gatti, RE Tremblay & F Vitaro, ‘Iatrogenic effect of juvenile justice’ (2009) 50(8) Journal of Child
Psychology, 991.
84 U Gatti, RE Tremblay & F Vitaro, ‘Iatrogenic effect of juvenile justice’ (2009) 50(8) Journal of Child Psychology, 991.
85 Ibid.
86 Ibid.
87 William Barton, ‘Detention’ in Barry Feld and Donna Bishop (eds), The Oxford Handbook of Juvenile Crime and Juvenile Justice (Oxford
University Press, 2012) 636, 645.
88 Ian Lambie and Isabel Randell, ‘The impact of incarceration on juvenile offenders’ (2013) 33 Clinical Psychology Review 448.
89 Ibid, 451.
90 See ‘profile of young people in detention’ in ‘background’
83

22
23 of 38

YJ SUBMISSION 31

dislocation combines with the social stigma of detention to isolate young people from their families
and communities.91
Treatment programs in detention may also be less likely to have positive outcomes. The evidence
suggests that while it is possible for rehabilitation programs to achieve positive effects in secure
institutional settings, the negative impacts of incarceration and the nature of confinement greatly
limit their potential.92 As youth offending is heavily influenced by familial and social factors,
attempting to address these factors while removed from this environment is problematic.93 This is
particularly so in the kinds of environments we have seen at Parkville, Malmsbury and the
Grevillea Unit of Barwon Prison: characterised by overcrowding, unrest, violence and isolation.
The LIV is not aware of any Australian research on the incidence or prevalence of health risk
behaviours or health outcomes (other than death) after release from youth detention. However, the
evidence on increased risk of death further justifies limiting the numbers of young people entering
detention.
Health experts Dr Rohan Borschmann94 and Professor Stuart Kinner95 advised the LIV that
research in Australia and the United States has documented a markedly elevated risk of
preventable death after release from youth detention.96 This mirrors a much larger literature
documenting increased risk of death in adults after release from prison.97
The largest study of death after release from youth detention globally was undertaken in Victoria; 98
this study followed 2,849 young people after their first custodial sentence between 1988 and 1999,
and observed a dramatically increased risk of death (compared with their age- and sex-matched
peers in the community), primarily due to drug overdose, suicide and injury.
One quarter of drug-related deaths among young men (aged 15-19) in Victoria during the study
period were within this cohort, but the study spanned a well-documented ‘heroin glut’ in Victoria
during which the rate of drug overdose was dramatically elevated. As such, these findings may not
reflect current patterns of mortality in Victoria, and patterns in other jurisdictions are likely to be
different.
Furthermore, the cohort for this study was young people serving their first custodial sentence. It did
not examine young people on remand. It did not examine young people who served only
community-based orders or young people charged with an offence but not convicted. In other

Ian Lambie and Isabel Randell, ‘The impact of incarceration on juvenile offenders’ (2013) 33 Clinical Psychology Review 448.
Ibid, 452.
93 Ibid.
94 University of Melbourne
95 Griffith University
96 Kinner SA, Degenhardt L, Coffey C, Hearps S, Spittal M, Sawyer S, et al. Substance use and risk of death in young offenders: A prospective data
linkage study. Drug and Alcohol Review. 2015;34:46-50; Coffey C, Veit F, Wolfe R, Cini E, Patton GC. Mortality in young offenders: retrospective
cohort study. BMJ. 2003;326(7398):1064-6; Coffey C, Wolfe R, Lovett AW, Moran P, Cini E, Patton GC. Predicting death in young offenders: a
retrospective cohort study. Medical Journal of Australia. 2004;181(9):473-7; Teplin LA, McClelland GM, Abram KM, Mileusnic D. Early Violent
Death Among Delinquent Youth: A Prospective Longitudinal Study. Pediatrics. 2005;115:1586-93.
97 Kinner SA, Forsyth S, Williams GM. Systematic review of record linkage studies of mortality in ex-prisoners: Why (good) methods matter.
Addiction. 2012;108(1):38-49.
98 Coffey C, Veit F, Wolfe R, Cini E, Patton GC. Mortality in young offenders: retrospective cohort study. BMJ. 2003;326(7398):1064-6; Coffey C,
Wolfe R, Lovett AW, Moran P, Cini E, Patton GC. Predicting death in young offenders: a retrospective cohort study. Medical Journal of Australia.
2004;181(9):473-7.
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words, it excluded the vast majority of youth justice clients. Nevertheless, these findings are deeply
concerning and further support reducing incarceration of young people in Victoria.
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LIV RECOMMENDATIONS
Additional options and recommendations for keeping young people out of
youth justice centres
Below, the LIV outlines some additional options and provides 11 recommendations to reduce youth
crime and limit the incarceration of young people in Youth Justice Centres. Together, they form a
broader approach to youth justice that seeks to limit contact with the criminal justice system,
reduce the number of young people entering detention, contain the financial costs associated with
youth detention, and ultimately increase community safety.

Recommendation 1
Early intervention, prevention and justice reinvestment
Available research suggests that targeted early intervention is critical for preventing the onset of
youth offending.99 These interventions aim to address the risk factors for youth offending through,
for example, early childhood education programs, parent training programs and other family-based
support programs.100 They can also aim to prevent children coming into contact with the child
protection system, a risk factor in itself for offending. Interventions can be aimed at all young
people in a particular location, or those who are deemed at-risk, or who have already had some
preliminary contact with the youth justice system. Early intervention and prevention are long-term
policies that aim to reduce the economic and social cost of incarceration and crime.
These interventions could become part of a broader ‘justice reinvestment’ policy. The LIV has
previously advocated for justice reinvestment in other areas of the criminal justice system. Justice
reinvestment is ‘an emerging approach to over-imprisonment that diverts a proportion of
corrections budgets to communities within the jurisdiction that have high rates of offending’.101
Spending on jails is decreased, with the money reinvested in programs in high-risk communities
aimed at addressing the underlying risk factors for crime, including maternal and child health,
education, drugs and alcohol, unemployment, mental illness and family breakdown.102
Current data shows that at-risk children are concentrated in certain geographic areas. In the United
States, justice reinvestment strategies have identified ‘million-dollar blocks’ where the combined

Peter Murphy, ‘Review of effective practice in juvenile justice’ (Report, NSW Minister for Juvenile Justice, 2010) 31.
James Ogilvie and Troy Allard, ‘Preventing reoffending: evidence based rehabilitative programs and interventions’ in Anna Stewart, Troy Allard
and Susan Dennison (eds), Evidence based policy and practice in youth justice, 134, 138.
101 Melanie Schwartz, ‘Building communities not prisons: justice reinvestment and indigenous over-imprisonment’ (2010) 14 Australian Indigenous
Law Review 1, 2.
102 Jacqueline McKenzie,’Insights from the coalface: the value of justice reinvestment for young Australians’ (Report, Australian Youth Affairs
Coalition, 2013), 6.
99
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cost of incarcerating people in a block of housing was calculated at over one million dollars a
year.103
Australia’s young offenders are similarly concentrated. The Jesuit Social Services reported in 2013
that 2.5 per cent of Victorian postcodes account for 25 per cent of youth offenders. They found that
‘the offenders’ areas of residence have low rates of maternal and child health consultations, and
high rates of developmental vulnerabilities at admission to school; and histories of offenders being
clients of child protection agencies’.104
This suggests that highly-targeted, ‘place-based’
community initiatives could have a significant impact on reducing youth crime and its associated
costs.
The Victorian Ombudsman recommended in 2015 for the Victorian Government to consider ‘using
justice reinvestment methodology, pilot and evaluate local approaches to crime prevention and
community safety in disadvantaged Victorian communities with the aim of reducing reoffending and
increasing community safety’105. Four parliamentary committee reports at the federal level, and
organisations such as the Australian Human Rights Commission, have also voiced their support.106
We note that Victoria has already has some positive early intervention programs in place.107 The
LIV strongly advocates for the increased use of early intervention and prevention to reduce youth
crime, and encourages the trialing of justice reinvestment in Victoria’s most disadvantaged
postcodes.

Recommendation 2
Inclusion of trauma-informed management, screening and treatment of justice involved
youth
Researchers have increasingly turned their attention to the role that trauma might play in the
developmental psychopathology of youth offending behaviour.108 Given a signiﬁcant number of
young people involved in the youth justice system report exposure to trauma, a paramount
consideration is the need for a systemic approach for trauma screening, to identify traumatised
youth, and facilitate early detection and diversion to appropriate treatment programs.109

103 Melanie Schwartz, ‘Building communities not prisons: justice reinvestment and indigenous over-imprisonment’ (2010) 14 Australian Indigenous
Law Review 1, 5.
104 Jesuit Social Services, ‘Thinking outside: alternatives to remand for children’ (Research report, 2013) 6.
105 Victorian Ombudsman, Investigation into the rehabilitation and reintegration of prisoners in Victoria (2015), 153.
106 Smart Justice Victoria, ‘Justice reinvestment: investing in communities not prisons’, factsheet 2015,
http://www.smartjustice.org.au/resources/SJ_JusticeReinvest.pdf
107 See, eg, the ‘Navigator’ pilot as discussed in Helen Fatouros, ‘Is our youth justice system really broken?’ (Paper presented at Castan Centre for
Human Rights Law Conference, Melbourne, 2016) 16.
108 Kerig, Patricia K., Moeddel, Melissa Arnzen, & Becker, Stephen P. (2011). Assessing the Sensitivity and Specificity of the MAYSI-2 for Detecting
Trauma among Youth in Juvenile Detention. (Report).Child and Youth Care Forum, 40(5), 345; Latham, V., Dollard, N., Robst, J., & Armstrong, M.
(2010). Innovations in implementation of trauma-informed care practices in youth residential treatment: A curriculum for organizational change.
Child Welfare, 89(2); Espinosa, E., Sorensen, J., & Lopez, M. (2013). Youth Pathways to Placement: The Influence of Gender, Mental Health Need
and Trauma on Confinement in the Juvenile Justice System. Journal of Youth and Adolescence, 42(12), 1824-36.
109 Kerig, Patricia K., Moeddel, Melissa Arnzen, & Becker, Stephen P. (2011). Assessing the Sensitivity and Specificity of the MAYSI-2 for Detecting
Trauma among Youth in Juvenile Detention. (Report).Child and Youth Care Forum, 40(5), 345.
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Trauma-informed care and practice can ensure that services in child protection and youth justice
respond to the potential impact of unresolved trauma. 110 Trauma-informed frameworks can also
facilitate a ‘systemic’ understanding of relationship between trauma and offending, and encourage
understanding and examination of the underlying causes of youth offending. 111 This in turn has the
potential to foster positive change within agencies and organisations by informing the development
and implementation of sustainable and effective strategies for youth held in detention facilities.
Further research is required to understand both the prevalence and nature of traumatic
backgrounds in these young people, and precisely how trauma-informed care should be
implemented in order to ensure that the experience of detention does not compound the young
person’s problems.
The LIV supports the use of trauma screening to help facilitate referrals to interventions and
support programs that are responsive to the needs of traumatised youth.

Recommendation 3
Respond to the needs of Aboriginal and Torres Strait Islander young people
In common with the adult prison system, Aboriginal and Torres Strait Islander people are
significantly over-represented in youth justice supervision. In Victoria, the rate of Aboriginal young
people aged 10-17 under supervision on an average day in 2014-15 was 137 per 10,000,
compared with 12 per 10,000 for non-Aboriginal young people.112 Although Aboriginal young
people make up less than two per cent of the state’s population in that age bracket, they
represented 15 per cent of those under youth justice supervision.113
The LIV strongly submits that responding to the specific needs of Aboriginal young
detention requires accessible, integrated, responsive and culturally competent service
which prioritises the self-determination of Aboriginal communities. The LIV
recommendations on the need for culturally appropriate services in our 2016 Access
submission, many of which are relevant to youth justice.114 Such a response will:




people in
provision,
provided
to Justice

Promote a better understanding of the impact of transgenerational trauma on Aboriginal youth
and the context of other antecedents such as loss of culture, family violence, child protection
involvement or child removal, abuse or neglect and poor health;
Adopt a multidisciplinary response, including the use of Health-Justice partnerships or
initiatives that link up health and legal professionals;

Latham, V., Dollard, N., Robst, J., & Armstrong, M. (2010). Innovations in implementation of trauma-informed care practices in youth residential
treatment: A curriculum for organizational change. Child Welfare, 89(2), 79
110

Espinosa, E., Sorensen, J., & Lopez, M. (2013). Youth Pathways to Placement: The Influence of Gender, Mental Health Need and Trauma on
Confinement in the Juvenile Justice System. Journal of Youth and Adolescence, 42(12), 1824-36.
112 Australian Institute of Health and Welfare, Victoria: Youth Justice supervision in 2014-15, factsheet 2016, http://www.aihw.gov.au/youthjustice/fact-sheets/
113 Ibid.
114 Law Institute of Victoria, Submission to Department of Justice and Regulation, Acess to Justice Review (1 March 2016) 110-127.
111
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Foster partnerships between Aboriginal and mainstream providers to help promote communityled solutions that are culturally responsive; and
Facilitate young people’s positive engagement and reconnection to Aboriginal culture, cultural
identity and community.

The importance of effective early intervention and diversion pathways out of the criminal justice
system cannot be overstated. The LIV applauds the Government’s commitment in the 2016-17
Victorian Budget of $1.1 million for the Koori Youth Justice Program to expand its Koori-based
intervention work.115 The LIV submits that adequate resourcing and investment is needed to
support these community programs to meet the needs of Aboriginal and Torres Strait Islander
young people, and to prevent their progression into adult offending.

Recommendation 4
Reform behaviour management practices in residential care
Approximately half of all young people in Victoria’s youth detention centres are current or previous
clients of the child protection system. This vast over-representation has been dubbed the ‘care-tocrime pathway’.116 Victoria Legal Aid’s 2016 Care not Custody report found that:




Almost one in three young people VLA assists with child protection matters who are placed in
out-of-home care later returns to VLA for assistance with criminal charges;
Young people assisted by VLA placed in out-of-home care are almost twice as likely to face
criminal charges as those who remain with their families; and
Young people assisted by VLA placed in out-of-home-care are more likely than other children
to be charged with criminal damage for property-related offending.117

While many young people in care also exhibit other risk factors for offending, their overrepresentation can be partly attributed to how residential facilities generally and staff rely on police
to manage incidents of challenging behaviour.118 This can lead to criminal charges for behaviour
that would not have come to police attention in family settings. For example, VLA reports that they
have represented children in residential care for criminal charges relating to behaviour such as
smashing a cup and throwing a sink plug.119 An LIV member has also heard reports that children in
residential care have been charged for minor property damage for the purposes of securing
insurance claims.
The LIV notes that there are broader reforms currently being introduced aimed at reducing the
number of young people in long-term residential care and improving the qualification and training
requirements of staff. In its report, the VLA recommended as part of the reforms that the
Government introduce a protocol to help staff respond to incidents of challenging behaviour in a
115 Minister for Aboriginal Affairs, ‘Early diversion approach to help young Aboriginal people get back on the right track’ (Media release, 15 August
2016), http://www.premier.vic.gov.au/early-diversion-approach-to-help-young-aboriginal-people-get-back-on-the-right-track/
116 Katherine McFarlane, ‘The faulty child welfare system is the real issue behind our youth justice crisis’, The Conversation (online), 13 February
2017.
117 Victoria Legal Aid, ‘Care not custody: a new approach to keep kids in residential care out of the criminal justice system’ (Report, 2016), 1.
118 Ibid.
119 Ibid.
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way that minimises police involvement as much as possible, similar to that existing in NSW.120 The
LIV strongly supports this recommendation as it may help to reduce the contact of young people in
residential care with police and the criminal justice system.

Recommendation 5
Better use of diversion
The LIV encourages the establishment of a statewide youth diversion program, as announced last
year by the Victorian Government following a successful 12 month pilot run by Jesuit Social
Services.
The service will target young people with low-level offences who would not otherwise be sentenced
to supervision. If implemented effectively, it will help keep young people out of Youth Justice
Centres in the long-term, by reducing the numbers of young people progressing further into the
youth justice system.
Diversion helps young people address their offending, at the same time as preventing them from
suffering the restrictions and stigma of a criminal record. It also helps to prevent potentially
criminogenic contact with the justice system and facilitate young people to ‘grow out’ of offending.
To be effective, the Government must ensure that the diversion scheme is flexible, adequately
funded and consistently accessible to all young people, including those living in rural and regional
areas. The LIV suggests that the Government have regard to the significant accomplishments of
the Youth Court of New Zealand in this regard.

Recommendation 6
Expand the availability of alternatives to remand
The LIV submits that the number of young people in Victoria’s Youth Justice Centres can be
reduced by providing bail decision-makers with appropriate and accessible alternatives to remand.
The Central After Hours and Bail Placement Service (CAHABPS) is a statewide service available
to young offenders under 18 years old. It provides a single point of contact for police where police
or bail justices are considering remand of a young person after-hours. The service provides
assessment and advice, support about the remand process, assistance with bail accommodation
and referral to additional support services.
The LIV supports the Government’s announcement that CAHABPS will be expanded to be
available at all hours, including through the night.121 Crucially, CAHABPS can only work effectively
where there is crisis accommodation and outreach services available for it to be able to make
referrals.
Ibid, 2.
Attorney-General, Minister for Families and Children, Minister for Police and Premier, ‘Sweeping reforms to crack down on youth crime’ (Media
release, 5 December 2016).
120
121
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Bail support programs can help to make bail a viable option where it is clear that a young person
may need support to meet bail conditions and refrain from reoffending. The LIV is strongly
supportive of the Government’s policy to expand the existing Youth Justice Bail Supervision
Scheme across the entire State.122 The Youth Justice Bail Supervision Program provides case
management and support to children aged 10-18 years at immediate risk of remand, and can also
help young adults under 21 years old where diverted from adult courts. For this program to be
effective, it is crucial that it is well-resourced and connected with housing, employment and other
support services.
The proposed new Intensive Monitoring and Control Bail Supervision Scheme will have an
intensive supervision component including curfews and reporting, as well as education, training or
work requirements and support programs. The LIV welcomes the intensive supervision component
of the reforms, but stresses that the supervision must to be accompanied with appropriate support
to help young people address their offending and comply with the conditions. Available evidence is
lacking on the effectiveness of curfews alone, but suggests that when combined with other
therapeutic measures they can be successful.123
Further, it is crucial that the implementation of the scheme is flexible to the needs of the individual
offender. This will ensure that young people are not burdened by unnecessary conditions or
requirements that are unrelated to their offending. Overly strict conditions may lead to young
people being sent unnecessarily to remand for technical violations.
The LIV submits that intensive monitoring and surveillance is only appropriate for the most highrisk persistent offenders. If such a scheme is used for a wider group of offenders than it has been
designed for, then it may actually lead to an increase in the numbers of young people on remand.
Young people are more likely to breach bail conditions when they are subject to greater scrutiny or
monitoring.124 Accordingly, steps should be taken to ensure that young people are only subject to
as much surveillance as is necessary.

Recommendation 7
Expand the availability of alternative sentencing options
Appropriate and effective community-based sentencing alternatives can help reduce the numbers
of young people sentenced to detention.
Under s 360 of the CYF Act, the Court has a wide range of sentencing options, ranging from (a)
‘without conviction, dismissing the charge’ to (j) ‘convicting the child and ordering that they be
detained in a youth justice centre’.
The most intensive community-based options currently are youth supervision orders under s 387
and youth attendance order under s 397. Youth supervision orders tend to be given to young
Ibid.
Peter Murphy, ‘Review of effective practice in juvenile justice’ (Report, NSW Minister for Juvenile Justice, 2010) 49.
124 Kelly Richards and Lauren Renshaw, ‘Bail and remand for young people in Australia: a national research project’ (Research and Public Policy
Series No 125, Australian Institute of Criminology, 2013), 94.
122
123
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people who have been convicted of numerous offences or a particularly serious offence. They
impose conditions including regular reporting, attending compulsory programs and community
work. Youth attendance orders are described as ‘a direct alternative to being locked up…a very
serious order’.125 They impose further conditions on young people, for example, reporting to a
youth justice unit for up to ten hours a week.
The introduction of ‘Youth Control Orders’ is part of the Government’s recently announced youth
justice reforms. This order is intended to be an even stricter community-based option that will
include curfews, restrictions on associations and requirements of education, training or
employment. Under the current proposal, it may impose requirements for specialist programs, such
as drug and alcohol counselling.
The LIV supports the introduction of Youth Control Orders, however, stresses again that they must
be flexible and underpinned with high quality intensive support services. There is a risk that Youth
Control Orders may lead to an increase of young people in detention if they impose unrealistic
conditions that are unresponsive to the needs and circumstances of the young offender.
Additionally, as Youth Control Orders increase the monitoring and restrictions placed on young
offenders as compared to Youth Attendance Orders, they may result in an increased risk of
breach. Strong oversight is required to ensure they are only used when necessary and not for
young people for whom a less intensive option is more suitable.
The LIV is concerned that there may be a risk that new justice initiatives such as Youth Control
Orders may be treated as replacement for lower-level sanctions, rather than alternatives to high
level sanctions.126 The availability of a new sentencing option may in this way, result in ‘sentence
escalation’. The use of Youth Control Orders should be monitored to ensure they are used as
alternatives to detention, not where less intensive sentences are appropriate.

Recommendation 8
Expedite cases of young people refused bail to reduce length of stay on remand
The LIV submits that a reduction in the amount of time young people spend on remand will reduce
the numbers of young people in Victoria’s detention centres.
The Juvenile Detention Alternatives Initiative (JDAI) has been described as the ‘most
comprehensive and wide-ranging’ juvenile justice reform effort in the United States.127 Starting in
the late 1980s, JDAI now operates in nearly 300 counties, with success in many sites by as much

Department of Health and Human Services, Youth Justice Community Support Service factsheet, accessed http://www.dhs.vic.gov.au/aboutthe-department/plans,-programs-and-projects/programs/youth-specific/youth-justice-community-support-service-fact-sheet
125

Sentencing Advisory Council, ‘Swift, certain and fair approaches to sentencing family violence offenders’ (Consultation paper, Sentencing
Advisory Council, February 2017)
127 William Barton, ‘Detention’ in Barry Feld and Donna Bishop (eds), The Oxford Handbook of Juvenile Crime and Juvenile Justice (Oxford
University Press, 2012) 636, 652.
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as a 50 per cent drop in the number of youths securely detained. These sites experienced no
corresponding increase in youth crime or failure to appear.128
A core component to the strategy, in addition to fostering community-based supervision, is case
expediting to reduce delays for young people held on remand. Strategies for expediting cases
include:





appointing defense counsel prior to preliminary hearings so that the legal practitioner has
an opportunity to meet with the child before the hearing, reducing the likelihood of
continuances;
designating someone as a case expeditor, to identify opportunities to move cases forward;
and
holding weekly case reviews where case of every child in detention is reviewed for
unnecessary delays.129

The LIV notes that legislation provides for young people to be held on remand for no longer than
21 days at a time. However, in practice, young people can be held for consecutive remand periods,
with the average time spent on remand over 40 days. This is highly concerning due to the
detrimental effects of incarceration, furthered by the fact that a significant majority of remanded
young people are not subsequently sentenced to a term of imprisonment.
The LIV recommends that the Government investigates strategies to reduce the length of time
young people are on remand.

Recommendation 9
Use of evidence-based programs to reduce recidivism, particularly targeting high-risk, highvolume offenders
The LIV supports the use of an evidence-based approach to programs and interventions aimed at
reducing recidivism in young offenders, whether these programs are community-based, detentionbased or are provided post-release from supervision or detention.
Taking an ‘evidence-based approach’ means using scientifically rigorous evidence to evaluate
efforts to reduce recidivism among young offenders.130 Such an approach pushes back against
pressure to ‘get tough on crime’ by asking: what will actually work to reduce reoffending and
protect the community?
There are few rigorous evaluations of youth justice programs in Australia. This may be due partly
to lack of resources and funding, and partly to the inherent difficulty of designing best practice
social science evaluations in the youth justice context. The use of randomised control groups, for
example, is difficult due to the logistical, legal and ethical problems of randomly assigning youth
justice programs or outcomes to young offenders.

Ibid.
Ibid, 654.
130 James Ogilvie and Troy Allard, ‘Preventing reoffending: evidence based rehabilitative programs and interventions’ in Anna Stewart, Troy Allard
and Susan Dennison (eds), Evidence based policy and practice in youth justice, 134, 135.
128
129
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International evidence provides a clear indication of what kinds of interventions and programs are
effective. The general principles for effective interventions, drawn from a review of the evidence in
The Oxford Handbook of Juvenile Crime and Juvenile Justice are:






A focus on the fidelity and integrity with which the program is delivered;
Focusing resources on high risk youth;
Ensuring an adequate amount of training;
Allowing for a program to mature for one to two years; and
Preparing and assisting community leaders to implement programs.131

Programs demonstrated to be ineffective tend to rely on surveillance, punishment, scare tactics,
intensive supervision and deterrence approaches. These include incarceration, ‘boot camps’ and
prison visitation programs such as ‘Scared Straight’. Intervention programs that have been found
to be effective, mostly by evaluations in the United States, include multi-systemic therapy, family
functional therapy, multidimensional treatment foster-care, cognitive behavioural therapy and
aggression replacement therapy.132
Australian researchers Ogilvie and Allard have examined meta-analyses of studies to identify
characteristics of successful rehabilitation programs. They report that the most effective programs
are:







Informed by theory and empirical research, including family-based or cognitive behavioural
frameworks;
Delivered in the community rather than institutional settings wherever possible;
Matched to the individual offender’s risk or reoffending, needs and responsivity, reserving
multi-modular programs for high-risk offenders;
Meeting the needs culturally appropriately of Indigenous offenders;
Delivered on an individual rather than group basis; and
Ensure ‘optimal treatment dosage’ – programs with more meaningful contact over longer
periods of time have more impact.133

A consistent finding is that programs delivered to high-risk youth have a greater impact on
reducing recidivism than programs targeted at lower-risk offenders. This suggests that focusing on
interventions on the most persistent and chronic young offenders may be most effective at
reducing the costs of crime to the community and increasing community safety. The LIV submits
that significant funding is needed to develop intensive, targeted and multidisciplinary interventions
for the reportedly growing cohort of persistent, violent young offenders.
Community-based programs will have a greater impact on recidivism than detention-based
programs.134 Still, the successful provision of programs in detention, while difficult, is possible.

Peter Greenwood and Susan Turner, ‘Probation and other noninstitutional treatment: the evidence is in’ in Barry Feld and Donna Bishop (eds)
The Oxford Handbook of Juvenile Crime and Juvenile Justice (Oxford University Press, 2012) 723, 793.
132 Peter Murphy, ‘Review of effective practice in juvenile justice’ (Report, NSW Minister for Juvenile Justice, 2010) 41.
133 James Ogilvie and Troy Allard, ‘Preventing reoffending: evidence based rehabilitative programs and interventions’ in Anna Stewart, Troy Allard
and Susan Dennison (eds), Evidence based policy and practice in youth justice, 134, 144.
134 Ibid.
131
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Evidence suggests that, despite the negative impacts of incarceration, programs delivered in
facilities can successfully reduce recidivism.135 However, not all interventions are effective.
The characteristics of effective detention-based programs are similar to others; they have a
‘therapeutic focus emphasising constructive change in the characteristics or circumstances
engendering delinquent or criminal behaviour’.136 There is an emphasis in the available research
that such programs should be individually delivered, or have a small number of participants.137
Dr Rohan Borschmann and Professor Stuart Kinner advised the LIV that alcohol, tobacco and
other drug use (AOD) are key drivers of offending and of poor health outcomes for young people
who cycle through detention. AOD problems are also key drives of preventable death in these
young people.138 As such, proportionate, evidence-based and health-focused responses to
substance misuse are essential. Given that most of the harms associated with substance misuse
occur after the young person has been released from detention, it is critical that these services
continue seamlessly from detention to community. Ideally, such services should be delivered by
community-based providers, who are funded to provide in-each services while the young person is
in detention.
The evidence suggests that continuity of services and support is critical. Most young people spend
a very short period of time in detention and unless there is a meaningful investment in continuity of
care, any health gains achieved in detention will be rapidly lost. The LIV is not aware of any
Australian research specifically examining continuity of care for detained youth, or evaluations of
models of care to achieve this, but there is good evidence that continuity of care improves
outcomes for adults cycling through prisons.139 The lack of appropriately protective adults for many
of these young people makes continuity of care even more pertinent.
Remarkably little is known about outcomes for young people released from detention, except that
the majority reoffend and a disproportionate number die from preventable causes, including drug
overdose, suicide, homicide and accidents and injury. There is an urgent need for independent,
high-quality research to fill this evidence gap.

Recommendation 10
Division of Youth Justice from Corrections Victoria
The LIV is concerned about the recent announcement that responsibility for youth justice will be
moved from DHHS to Corrections Victoria, under the Department of Justice and Regulation. The
LIV strongly submits that it is crucial that the child and welfare-centered ethos of youth justice and
the legislative framework of the CYF Act remain distinctly separate from adult corrections.

135 Peter Greenwood and Susan Turner, ‘Probation and other noninstitutional treatment: the evidence is in’ in Barry Feld and Donna Bishop (eds)
The Oxford Handbook of Juvenile Crime and Juvenile Justice (Oxford University Press, 2012) 723, 793.
136 Ibid.
137 Peter Murphy, ‘Review of effective practice in juvenile justice’ (Report, NSW Minister for Juvenile Justice, 2010) iv.
138 Kinner SA, Degenhardt L, Coffey C, Hearps S, Spittal M, Sawyer S, et al. Substance use and risk of death in young offenders: A prospective
data linkage study. Drug and Alcohol Review. 2015;34:46-50.
139 Kinner SA, Wang EA. The case for improving the health of ex-prisoners. American Journal of Public Health. 2014;104(8):1352-5; Kinner SA,
Alati R, Longo M, Spittal M, Boyle F, Williams GN, et al. Low-intensity case management increases contact with primary care in recently released
prisoners: A single-blinded, multisite, randomised controlled trial. Journal of Epidemiology & Community Health. 2016;70:683-8.
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LIV members report that youth justice workers in community supervision fear that, under
Corrections, they will be unable to perform necessary outreach programs and their caseloads will
double. Given the important work they perform, this would be of serious consequence.
As proposed in a 10 February 2017 letter to the Premier co-signed by the LIV with Jesuit Social
Services and other partner organisations, youth justice should be a distinct division of the
Department of Justice and Regulation, overseen by a senior executive that reports directly to the
Secretary. This Senior Executive should be empowered to appoint a team of experienced and
skilled professionals to function as a Crisis Response Unit to address current problems in Youth
Justice Centres.

Recommendation 11
International best practice in the construction of a new Youth Justice Centre
The LIV notes the recent announcement of the construction a new youth prison in Victoria. The
LIV submits that any new Youth Justice Centre should be constructed in accordance with
principles of best practice, child welfare and human rights.
International evidence suggests that, where detention is necessary, a combination of therapeutic
treatment, social skills programs and smaller residential units (rather than large institutions) is most
effective.140
Research141 and international standards142 highlight a number of key principles that underpin best
practice youth justice facilities including:











140
141

Reintegration into the community must be a focus from the outset of a custodial sentence;
Education is placed at the heart of an institution’s focus;
Interventions are personalised and targeted; the provision of a range of facilities must meet the
individual needs of children and the specific purpose of their committal;
Staff are given multidisciplinary training and custodial staff are involved in the education of
offenders;
There is a high ratio of staff to children;
Institutions are small and split into units which are even smaller;
The number of children helped should be small enough to ensure individual care;
Post-release mentoring for up to 12 months;
Life in the facility should approximate as closely as possible real life in the community; and
Facilities are integrated into the social, economic and cultural environment of the community;
activities in the community are a key aspect of provision143

Peter Murphy, ‘Review of effective practice in juvenile justice’ (Report, NSW Minister for Juvenile Justice, 2010) 50.
Elwick A et al 2013, Improving outcomes for young offenders: an international perspective, CfBT Education Trust

142 E2 (Rules 53.1 to 53.5), European Rules. The European Rules for juvenile offenders subject to sanctions and measures is a document advises
member European Union states of how to implement established standards for juvenile offenders.
143

Jesuit Social Services, International Best Practice in Youth Justice Models brief, 2017
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In 2016, the National Children’s Commissioner conducted nine workshops with 94 children and
young people in detention throughout Australia. In the workshops the young people were asked to
identify conditions in detention which impacted on their wellbeing. Those identified included:













Contact with loved ones;
Education and availability of educational resources including access to the Internet;
Purposeful activities, including recreational and leisure activities;
Contact with professional services, including caseworkers, official visitors, ombudsman and
legal representatives;
Access to Audio Visual Link facilities (AVL) to the courts;
Health, including dentists, physiotherapists, optometrists and child and adolescent mental
health services;
Respect, including respectful interactions with staff;
Recognition of religious and spiritual life;
Nutrition and access to fresh and healthy food, as well as participation in preparation of food;
Well maintained facilities;
Basic toiletries and personal care needs; and
Clothing and shoes, with young people indicating they would like to be able to wear their own
clothes sometimes, and particularly their own underwear and socks.144

The LIV strongly suggests that any new Youth Justice Centre should have the wellbeing of the
child – which necessarily includes their safety and security – as its central concern and design
principle. Victoria can most effectively reduce youth recidivism and keep the community safe by
ensuring any proposed Youth Justice Centres are built in accordance with best practice and
human rights principles.

CONCLUSION
The LIV is concerned that Victoria’s youth justice system has become ‘Americanised’ with negative
and derogatory language used in every day media, such as ‘thugs’, ‘carjackings’ and ‘home
invaders’, youth ‘crime waves’ and a ‘supermax’ prison making it easier to incarcerate children,
and leading to more punitive, and ultimately less effective, responses to crime. Young people’s
sense of being ‘locked out’ by the wider community will only increase when they are demonised by
sensationalist media.
Understandably, community safety remains at the forefront of the Government’s priorities. While
the option of detention or remand of young people may be sometimes necessary, the evidence has
shown that ‘tough on crime’ responses do not work. Rather, the Government should be investing
in programs that do work, which include:


Prevention;



Diversion;

144

Australian Human Rights Commission, ‘Children’s Rights Report 2016’ (National Children’s Commissioner, 2016)

36
37 of 38

YJ SUBMISSION 31



Interventions, therapeutic and otherwise;



Rehabilitation, with a specific focus on tailoring intensive responses to high-risk, persistent
young offenders.

The LIV submits that Victoria’s youth justice system has been remarkably successful for decades
at protecting the welfare of children and protecting the community from crime. The recent issues in
Youth Justice Centres are not a reason to disregard long-standing youth justice principles and
human rights protections.
The LIV would be pleased to continue to assist the Committee in providing evidence based policy
considerations relating to youth justice, informed by its members working closely with those in the
youth justice system.

37
38 of 38

