RHS SUBMISSION 704

Residents report that they are often not provided
with sufficient information about services that they
are paying for and there is currently no mechanism
available to challenge proposed spending.
Many of the inquiries received by our service relate
to repairs and maintenance obligations, often in
circumstances where residents are concerned
about maintenance charges being too high in light
of the standard of maintenance and repair
provided.

The requirement for the manager to obtain resident
approval may also result in greater consultation
with residents on the part of managers and
increase financial accountability concerning the use
of residents’ funds.
We recommend the introduction of a requirement
for a standardised information statement to be
submitted for approval prior to expenses being
incurred.

Section 34 of the RV Act provides that the manager
must prepare and present a “financial statement”
showing the source of income received for the
provision of goods and services, and details of
expenditure on the provision of goods and services,
including the amounts spent and the items to which
the expenditure relates to.

Recommendation 1:
The RV Act be amended to provide for a
standardised information statement to
form the basis of the budget.
Recommendation 2:

However, “financial statement” is not defined, there
is no reference to a particular accounting standard,
which leads to confusion and a lack of information.

The RV Act be amended to require
managers to obtain the consent of
residents to the proposed village budget
prior to expenses being incurred.

There is a pressing need for a standardised
information statement.

If residents do not consent, the manager
or resident can apply to the Victorian
Civil and Administrative Tribunal.

Furthermore, residents are not provided with the
opportunity to approve expenditure prior to
expenses being incurred.
As a result, there can be insufficient financial
accountability on the part of managers.
The Retirement Villages Act 1999 (NSW) (the NSW
Act) and the Retirement Villages Act 2012 (ACT)
(the ACT Act) are similar to the RV Act, but also
provide that managers must:


provide a village specific budget ; and



seek the consent of residents to the proposed
village budget.2

If residents do not consent, the manager or a
resident can apply to the Tribunal.3
The ACT and NSW Acts provide a clear mechanism
for residents to challenge a budget by voting not to
pass it.

Retirement Villages Act 2012 (ACT) s.162(1);
Retirement Villages Act 1999 (NSW) s.114(1)
2

As stated above, many of the inquiries received by
our service relate to repairs and maintenance
obligations.
The RV Act does not specify minimum repair or
service levels required, rather the rights in respect
of repairs and maintenance are set out in the
contract.
However, the Retirement Villages (Contractual
Arrangements) Regulations 2006 (Vic) (Contract
Regs) require that all residence contracts include
clauses:

Retirement Villages Act 2012 (ACT) ss163(1),(2);
Retirement Villages Act 1999 (NSW) s 114(4)(c)
3
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However, section 18 of the RV Act, in combination
with section 224 of the Australian Consumer Law
and Fair Trading Act 2012 (Vic) s.224 may provide
VCAT with the power to hear disputes about the
supply of goods and services under residence
contracts.
In order for a resident to make such an application,
it is necessary to correctly identify VCAT’s
jurisdiction and to set out what may be a relatively
simple dispute in terms of a breach of consumer
law. There is extremely limited free or even low cost
legal advice available.

The legal framework in Victoria makes it very
difficult for residents of retirement villages to
access the justice system in relation to disputes
concerning their residence right. We recommend
amendments to the RV Act to ensure that residents
understand how they can escalate a dispute and
provide a clear right to make an application to VCAT.

Recommendation 5:
The RV Act be amended to include a
general right for residents to apply to VCAT
for an order in respect of any dispute
concerning a retirement village.

Even where free services are available, residents
often elect not to make an application to VCAT given
the stress of litigation, even in cases where it is
alleged that the operator has significantly breached
the residence agreement.
In our submission, the establishment of an
Ombudsman with authority to make binding
determinations quickly and cheaply is necessary in
order to ensure that residents are able to access an
appropriate external dispute resolution procedure.
We discuss the establishment of an Ombudsman
further in Part 3 below.
Other jurisdictions provide a clear pathway for
residents to make an application to the relevant
tribunal in respect of any dispute concerning a
retirement village. Most relevant legislation provides
a clear right to make an application to the relevant
court or tribunal10. Some jurisdictions require
parties to mediate first11, and others provide the
relevant court or tribunal with the power to decline
to hear a matter if it thinks that the dispute should
be resolved under the retirement village’s dispute
resolution procedure or through mediation12.

10Retirement

Villages Act 1999 (NSW) s.122(1);
Retirement Villages Act 2012 (ACT) s.176(1);
Retirement Villages Act 1999 (Qld) s167; Retirement
Villages Act 1995 (NT) s.13 (court); Retirement
Villages Act 1987 (SA) s.32(1)
11 Retirement Villages Act 1999 (Qld) s.154;
Retirement Villages Act 1995 (NT) s.13(1)
12 Retirement Villages Act 1992 (WA) s.42, Retirement
Villages Act 1987 (SA), s.32.
13 This specialist service provides legal advice and
assistance to residents of retirement villages in all
aspects of retirement village law. The solicitors also

Given the current complexity of the law concerning
retirement village disputes, it is imperative that
residents who are unable to afford a lawyer are able
to access free legal assistance. Even if the law is
amended to simplify the complaints process, it is
critical to ensure that older people have access to
legal assistance in order to ensure that they are
able to assert their rights.
Other jurisdictions have recognised the importance
of the provision of free legal advice. In New South
Wales, for example, the Seniors Rights Service is
funded to provide a Retirement Village Legal
Service.13 Similarly, in Queensland the Caxton Legal
Centre is funded to provide the Park and Village
Information Link service (PAVL).14

visit retirement villages to conduct seminars to
educate residents about their rights and
responsibilities and to provide information about the
services they provide. – see
http://seniorsrightsservice.org.au/our-services/#legal
14 PAVIL is a specialist service providing free
information and legal assistance for residents and
prospective residents of retirement villages and
manufactured home parks in Queensland – see
https://caxton.org.au/park_village_information.html
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