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and Traditional Custodians throughout Victoria, including Elders past and present. We also
acknowledge the strength and resilience of all First Nations people who today are still arrested and
imprisoned at rates far higher than other people living in Australia.
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Executive summary
Victoria Legal Aid (VLA) welcomes the opportunity to contribute to the Parliamentary Inquiry into
Victoria’s Criminal Justice System.
There is an opportunity for Victoria to build a fairer, more effective criminal justice system. The f ocus
of VLA’s submission is on three key areas that reflect a person’s journey into and through the
criminal justice system:
1.

Improve other systems to prevent people coming into the criminal justice system

2.

Better target the criminal justice system - currently the net is cast too wide

3.

Build a user-centred, problem-solving criminal justice system which addresses the causes of
crime and better supports victims of crime

No reform of the criminal justice system should take place if it is not based on the principl e of selfdetermination for First Nations people and every reform must address the urgent need to reduce the
very high rates of imprisonment of Aboriginal people in Victoria.
Addressing systemic racism and bias, as well as other drivers of over-representation of some
communities in the criminal justice system is foundational to building a fairer, more effective system.
These reforms will help to build a safer, fairer Victoria.

Summary of recommendations
Recommendation 1. Prevention and early intervention through strengthening intersecting
systems
Recommendation 2. Raise the minimum age of criminal responsibility from 10
Recommendation 3. Increase the use of caution, diversion and charging on summons

Recommendation 4. Bail and minor offences reform
Recommendation 5. Replace short sentences of imprisonment with community sentences
Recommendation 6. Tailored sentencing approaches for young adults
Recommendation 7. Address the impact of the criminal justice system on First Nations
Victorians
Recommendation 8. Therapeutic and tailored courts and programs
Recommendation 9. Legislated restorative justice for adults and children
Recommendation 10. System level design for a user centred summary crime system

Recommendation 11. Make the system better for victims of crime
Recommendation 12. A justice system co-designed alongside people with lived experience
and based on evidence
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About Victoria Legal Aid and our clients
Victoria Legal Aid’s (VLA) vision is a fair and just society where rights and responsibilities are upheld.
We are a statutory authority established under the Legal Aid Act 1978 (Vic).
In 2020–21, VLA provided assistance to over 71,670 unique clients from our 15 offices across
Victoria. This was a 16 per cent reduction in the number of people we usually help each year due to
the COVID-19 restrictions and courts adjourning matters.
Legal assistance ensures fairness and helps ordinary people understand and participate in the legal
system. It also helps to address the reasons people are in the justice system, and works to address
underlying causes.
VLA helps people in all courts and tribunals in Victoria. We work in criminal law, family law and family
violence, child protection, mental health, disability support, discrimination, migration and tenancy law.
We help children and adults, and prioritise people who need our help most.
Our clients are diverse and experience high levels of disadvantage. 1 These circumstances increase
the likelihood and severity of legal problems and make it more difficult for people to navigate the
system without help.
F

VLA plays a key role in the justice system; in addition to our legal practice we administer grants to
private practitioners and set practice standards for firms undertaking our funded work, fund
Community Legal Centres, provide legal information to the Victorian community and undertake policy
and law reform work.
The extent and breadth of our work gives VLA a unique understanding of the criminal justice system
and the impact of intersecting systems.

1 Many of VLA’s clients are socially and economically isolated, have a disability or mental illness and/or are from culturally and linguistically
diverse backgrounds, more than half are currently receiving social security, more than one third receive no income at all. In 2020–21, 6.5
per cent self-identified as Aboriginal or Torres Strait Islander, 26 per cent disclosed having a disability or mental illness, 18 per cent were
from culturally and linguistically diverse backgrounds (4 per cent required an interpreter) and 8 per cent were at risk of homelessness:
Victoria Legal Aid, Annual Report 2020-21, 6.
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Towards a fairer and more effective criminal justice system
There is an opportunity for Victoria to build a fairer, more effective criminal justice system.
The past decade has seen a focus on community safety initiatives in Victoria, responding to concern
about public safety and to a number of high-profile, high-harm crimes. These reforms have included
changes to sentencing, bail, parole, post-sentence orders, and a 47 per cent increase in the number
of police and protective services officers.2
F

We have seen very significant growth in the prison population and the remand population, with a
major increase in expenditure on corrections facilities and police. Despite this focus, we have not
seen any significant reduction in the crime rate 3 or the recidivism rate. 4
F

F

Through our work in every court across the state every day, we see the continued disproportionate
impact of the criminal justice system on marginalised Victorians – people who find themselves caught
up in the criminal justice system and in prison more because of the issues in their lives and failures in
our systems, rather than the offences they have committed. The number of Aboriginal people in
prison has continued to increase, particularly Aboriginal women, and we continue to see Aboriginal
deaths in custody in Victoria.
There are a number of necessary and important reforms currently being implemented, 5 and
significant reviews underway. 6 We have also seen a welcome focus on crime-prevention activities
and on common clients across government departments. These reforms are commendable and
should continue to be implemented. VLA’s submission to this inquiry does not focus in any detail on
areas where reform is already underway. 7
F

F

F

The focus of VLA’s submission is on three key areas that reflect a person’s journey into and through
the criminal justice system:
1.

Improve other systems to prevent people coming into the criminal justice system

2.

Better target the criminal justice system - currently the net is cast too wide

3.

Build a problem-solving, user-centred criminal justice system that addresses the causes of crime.

No reform of the criminal justice system should take place if it is not based on the principle of self determination for First Nations people and every reform must address the urgent need to reduce the
very high rates of imprisonment of Aboriginal people in Victoria.
Addressing systemic racism and bias, as well as other drivers of over-representation in the criminal
justice system is foundational to building a fairer, more effective system.

2 In June 2011 there were 12168 FTE police members and trainees and 145 PSOs (12313 total) Victoria Police Annual Report 2010-11
p59; by June 2021 this had increased to 16598 FTE police members and trainees and 1478 PSOs (18076 total): Victoria Police
employee numbers June 2021 p2 (https://www.police.vic.gov.au/police-number-region).
3 The Crime Statistics Agency published data demonstrates that the rate of offences per 100,000 population increased slightly from 2012 to
2016 and then stayed stable, before dropping again this past 12 months during the Covid-19 pandemic:
https://www.crimestatistics.vic.gov.au/crime-statistics/latest-victorian-crime-data/recorded-offences-2.
4 The Productivity Commission’s Report on Government Services demonstrates over the period of 2014-2021, the recidivism rate was
stable at approximately 54% (Victorian prisoners that returned to prison or community corrections within two years of release from
prison): Productivity Commission, Report on Government Services 2021 Part C: Justice (Report, January 2021).
5 Royal Commissions into Family Violence, Victoria’s Mental Health System, and the Management of Police Informants; Other important
reviews still to be implemented include the Parliamentary Inquiry into Homelessness, the public health response to public int oxication, the
Victorian Law Reform Commission (VLRC) Committals Review.
6 VLRC Sex Offences Review, the Cultural review of the adult custodial corrections system, and the Yoo-rrook Justice Commission.
7 A number of these will be addressed in the Victorian government submission, which VLA has been consulted on.
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1. Improve other systems to prevent people coming into the
criminal justice system
Recommendation 1.

Prevention and early intervention through strengthening intersecting
systems

Prevent entry to the criminal justice system by implementing the Mental Health Royal
Commission recommendations and strengthening other key support systems, including:
a) Support for at risk children
b) Access to NDIS and other disability supports
c) Assistance to address civil legal need.
Failures in community-based care and support systems lead to people entering the criminal justice
system. Our criminal law clients often have histories of trauma and abuse, family instability and
poverty. Many of our criminal law clients have disabilities, experience mental health issues and
substance dependence and many of them are homelessness. We regularly see our clients suffer
discrimination and disadvantage due to these factors. Services in intersecting systems are critical for
enabling people to maintain stable lives and recover, rather than entering the criminal justice system.
VLA supports the Victorian Government’s commitment to implementing all of the Mental Health Royal
Commission’s recommendations and commends the Government for this significant reform work. 8
We believe this will reduce the overrepresentation of people experiencing mental health issues in the
criminal justice system.
F

(a) Better support for at risk children
There is a significant overrepresentation in the criminal justice system of children who have been in
the child protection out-of-home care system. 9 Aboriginal children and young people are significantly
overrepresented in the out-of-home care system and increasing at sharp rates. 10
F

F

Our client Mia’s experience (Appendix p1, below) illustrates the hardships for children living in
residential care and how care providers default to law enforcement responses to manage challenging
behaviours.
We recommend strengthening support systems for at risk children, to reduce the number of children
entering the criminal justice system, including:
a) Strengthen the out-of-home care system supports for children and young people to overcome
past trauma, abuse, or neglect;
b) Implement the Care Not Custody Framework and shift operational responses to misbehaviour
to reduce children in out of home care entering the youth justice system. 11
F

8 Royal Commission into Victoria's Mental Health System, Final Report (February 2021).
9 Sentencing Advisory Council (2019), Crossover Kids: Vulnerable Children in the Youth Justice System; Victoria Legal Aid (2016) Care
Not Custody: A new approach to keeping kids in residential care out of the justice system; Australian Institute of Criminology (December
2019), Crossover Kids: Offending by Child Protection Involved Youth; Commission for Children and Young People, In our own words;
Commission for Children and Young People, Always was, always will be Koori children.
10 The Commissioner for Children and Young People highlighted that the number of Aboriginal children and young people in out -of-home
care has almost doubled in the past 5 years, linking it to the social disadvantage generated by the dispossession and marginalisation that
Aboriginal people have experienced: Commission for Children and Young People, Our youth, our way: Inquiry into the overrepresentation
of Aboriginal children and young people in the Victorian yo uth justice system, Me bourne, June 2021, 290.
11 The 'Framework to reduce criminalisation of young people in residential care' is a new multi-agency approach to reduce contact of
young people in residential care with the criminal justice system, it is a collaboration between the Department of Justice and Community
Safety, Department of Families, Fairness and Housing, Victoria Police, Victoria Legal Aid and the Victorian Aboriginal Child Care Agency
and the Centre for Excellence in Child and Family Welfare.
Victoria Legal Aid
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c) Implement the recommendations of the Commission for Children and Young People’s
systemic inquiry into services provided to Aboriginal children and young people in out-ofhome care in Victoria: Always was, always will be Koori children; 12
d) Develop and maintain a culturally competent, safe and trauma informed education workforce
and support schools to reduce the use of suspension and expulsion on at risk children. 13
F

F

(b) People with cognitive disability and NDIS support
People with cognitive disabilities can be at increased risk of criminal justice system involvement, as
they have may have greater difficulty in modifying their behaviour and complying with police
directions or court orders. Failures in access to disability services and the NDIS can result in people
entering the criminal justice system, at which time they are then unable to maintain or obtain NDIS
supports while in prison, which limits pathways to transition out of prison or the forensic system into
the community. 14 The lack of appropriate services is exacerbated by the limited coordination and
communication between service providers. VLA’s client Jim was held in custody for over 200 days
due to failures in the systems and coordination (Appendix p2, below).
F

Areas of state responsibility can be strengthened to reduce criminal justice system contact. We
recommend:
a) Strengthen community and custodial disability support systems for people with complex
needs (as illustrated by Jim’s experience) to prevent market failure;
b) Centralise responsibility and strengthen accountability and oversight mechanisms for people
with cognitive disability in the criminal justice system.

(c) Civil legal need and the importance of access to legal services
Legal assistance plays a significant role in early intervention and the prevention of escalation of legal
issues. This includes through providing assistance with civil legal need, such as housing, income,
mental and physical health, visa status, and the ability to live and work free from discrimination.
Research has found a strong relationship between civil legal need and criminal offending. 15 The
Victorian Access to Justice Review found:
F

“For individuals, unresolved legal problems can lead to diminishing health and restrict social
and economic participation, as well as triggering further legal problems, including possible
criminal legal issues. These consequences for individuals often generate costs which must be
borne by the state, whether in the justice system or in other publicly funded systems.” 16
F

Properly funded legal services to assist with civil legal need would p lay a substantial role in reducing
entry to the criminal justice system.

12 Commission for Children and Young People, Always was, always will be Koori children: Systemic inquiry into services provided to
Aboriginal children and young people in out-of-home care in Victoria (Melbourne, 2016).
13 Disengagement with school is a key driver of engagement with the youth justice system, with more than two thirds of children in youth
justice in Victoria having previously been suspended or expelled from school: The Youth Parole Board’s Annual Report 2019-20 indicates
that 68 per cent of the children in youth justice surveyed for the report had previously been suspended or expelled from school, 29.
14 The joint submission from VLA, the Northern Territory Legal Aid Commission and Legal Aid Queensland to the Department of Social
Services and the National Disability Insurance Agency’s NDIS Thin Markets Project (June 2019), illustrates that ‘thin market challenges’
have very real consequences for people, their families and the communities around them.
15 An Australia-wide survey found that 84.2 per cent of respondents who had been alleged to have committed a crime in that year also had
civil legal problems, and that almost all people alleged to have committed more than two offences reported having civil legal problems
(97.6 per cent); Law and Justice Foundation of New South Wales, Crime in Context: Criminal victimisation, offending, multiple
disadvantage and the experience of civil legal proble ms, 2013, 3-4.
16 Victorian Government, Access to Justice Review Summary Report (August 2016), 4; https://engage.vic.gov.au/accesstojustice.
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2. Better target the criminal justice system – currently the net is
cast too wide
(a) Raise the age of criminal responsibility
Recommendation 2.

Raise the minimum age of criminal responsibility from 10

Raise the age of criminal responsibility from 10 to 14 years and expand existing health
based responses to address intersecting issues and behaviours of concern.
In Australia, the minimum age a child can be found guilty of committing a crime is ten years old. This
is much too young: most comparable countries set a minimum age of at least 14 years old, which is
consistent with international human rights law. Peak bodies for doctors, psychologists and lawyers
agree that children under 14 do not have the maturity to be held criminally responsible for their
actions. 17
F

The experience of VLA’s eleven-year-old client Ezra illustrates how a very young child can be
remanded in police stations and youth justice centres for very minor offending (Appendix p3, below).
Children like Ezra need a health and welfare responses rather than harmful criminal justice
responses which can be traumatising and criminogenic. The likelihood of a child progressing from the
Children’s Court to the adult criminal jurisdiction is associated with their age at entry into the criminal
courts. The younger a child is at their first sentence, the more likely they are to reoffend generally,
reoffend more frequently, reoffend violently, continue offending and be sentenced to an adult
sentence of imprisonment before their twenty-second birthday.18
F

Ezra’s example also shows why the presumption of doli incapax does not protect young children from
entering the criminal justice system and is not a substitute for raising the minimum age of criminal
responsibility.
We support Victoria taking action to raise the minimum age of criminal responsibility even if national
agreement is not achieved. We understand that a number of other jurisdictions are also considering
change.

(b) Support better use of police discretion for low level offending
Recommendation 3.

Increase the use of caution, diversion and charging on summons

Improve the use of existing options in relation to low level, low harm offending, including:
i.

Increased use of formal warnings and cautions

ii.

Recommending diversion

iii.

Using summons rather than arrest when charges are laid.

17 Royal Australasian College of Physicians, Submission to the Council of A-Gs Working Group reviewing the Age of Criminal
Responsibility (Submission, July 2019); Australian Medical Association, ‘AMA Calls for Age of Criminal Respons bility to be raised to 14
years of age’ (Media release, 25 March 2019) <https://ama.com.au/media/ama-calls-age-criminal-responsibility-be-raised-14-years-age>;
Australian Indigenous Doctors’ Association, ‘Doctor Joint media release, Doctors, lawyers, experts unite in call to raise the age of criminal
respons bility’.
18 The Victorian Sentencing Advisory Council found that, after accounting for the effect of other factors, each additional year in age at entry
into the criminal courts was associated with an 18 per cent decline in the l kelihood of reoffending: Sentencing Advisory Council,
Reoffending by Children and Young People in Victoria (Report, December 2016).
Victoria Legal Aid

Submission to the Inquiry into Victoria’s Criminal Justice System – September 2021

-7-

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 159
RECEIVED 30 SEPTEMBER 2021

People responsible for low-level, low-harm offending should be diverted away from the criminal
justice system as quickly as possible. In our practice experience, particularly with clients from
disadvantaged and vulnerable groups, we see police officers too often default to:
•

charging people for minor offending which warrants a caution or a health-based response and
linking to support services;

•

not agreeing to a diversionary program;

•

placing people on bail who could appropriately be charged on summons or via the notice to
appear procedure.19

We recognise and support recent changes made by Victoria Police to improve access to cautions. A
further shift in law enforcement practices, including changes to police charging, cautioning and
diversion processes, could play a significant role in reducing contact of marginalised Victorians with
the criminal justice system and removing minor matters from the court. This will assist to reduce the
overrepresentation of marginalised people in the growing remand and prison population.
We recommend a legislated cautioning system and removing the requirement for police to consent to
diversion.

(c) Bail and minor offences
Recommendation 4.

Bail and minor offences reform

To reduce the unintended consequences of bail reforms that result in people being
imprisoned for minor offending, and reduce the increasing remand population:
i.

amend the Bail Act to reduce the impact of minor offending while on bail and
remove disincentives to applying for bail at a first remand 20
F

ii.

exempt children from the reverse onus provisions in the Bail Act 21

iii.

create summary (rather than indictable triable summarily) versions of minor
offences such as shop theft and repeal outdated offences such as begging.

F

Through our duty lawyer services we have seen the unintended consequences of the 2018 reforms
to the Bail Act 1977 (the Bail Act). 22 Our practice experience is that the reforms have had a
disproportionate impact on more disadvantaged groups and people charged with lower level
offending for which they are unlikely to receive a sentence of imprisonment (see also Ezra’s story at
Appendix p3, below).23 The starkest impact can be seen in the number of Aboriginal women on
remand, which has increased five-fold over the past 10 years. 24
F

F

F

19 Notices to appear are rarely used by police. As little as 0.1 per cent of 160,942 matters commenced in the Magistrates’ Court in 2015 -16
were by the notice to appear process.19 It is not clear why their use is so low, particularly given that unlike a summons, a notice to
appear can be served on the accused prior to a charge being authorised. The use of a Notice to Appear or summons process instead of
bail will have a number of positive impacts on the way people move through the system, including immediately lowering the rat es of
remand and minimising the risk of a person being held on remand for minor offending.
20 VLA supports the VLRC recommendation that an accused should not be required to show new facts or circumstances on a subsequent
bail application, if the prior bail application was made within two days after arrest; Victorian Law Reform Commission, Review of the Bail
Act: Final Report (2007) Recommendation 77.
21 We support the Commissioner for Children and Young People’s recent recommendations that children and young people should n ot be
subject to the reverse onus tests for bail: Our youth, our way, above n 10.
22 These reforms were part of the Coghlan Review of Bail recommendations; the reforms were intended to protect the community fro m
high-risk violent offenders following the deaths of six people Bourke St in January 2017.
23 For example, over 85 per cent of the matters which resolved with a plea of guilty in the bail and remand court (BARC) in 2018 /19, did
not result in a sentence of imprisonment; VLA internal data.
24 Corrections Victoria published data demonstrates that in the past ten years, the number of people entering the women’s prison on
remand in Victoria has trebled and for First Nations women, the number has increased five -fold: Emma Russell, ‘Number of women on
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(d) Tailored sentencing that promotes community safety
Recommendation 5.

Replace short sentences of imprisonment with community sentences

In line with experience in other countries, VLA recommends a presumption against shortsentences; these are particularly detrimental as they cause great disruption to existing
support systems without offering time to access programs and supports in prison.
Recommendation 6.

Tailored sentencing approaches for young adults

VLA recommends differential sentencing options and approaches for young adults aged 1825; there is more opportunity to ensure this cohort do not become entrenched in offending
behaviour. 25
F

There has been a significant increase in the number and proportion of Victorian prisoners who spend
a short time in custody. 26 Short sentences are particularly detrimental: they are long enough to
significantly disrupt existing supports, but not long enough to provide access to programs or promote
meaningful recovery while in custody. Reducing the number of people on remand or serving short
sentences, in favour of properly supported and supervised community sentences, would reduce
recidivism. 27
F

F

Other countries are moving away from short sentences. Scotland created a presumption against
sentences of less than three months in 2010; extended to sentences of 12 months or less in 2019. 28
In Australia, Western Australia has abolished short sentences 29 and NSW requires judicial officers to
give reasons if they impose a term of imprisonment for less than six months. 30
F

F

F

remand in Victoria soars due to outdated bail laws’, The Conversation, 9 August 2021: https://theconversation.com/number-of-women-onremand-in-victoria-soars-due-to-outdated-bail-laws-165301.
25 The Sentencing Advisory Council Report, Rethinking Sentencing for Young Adult Offenders, analyses sentencing outcomes for young
adult offenders in Victoria and explores approaches to sentencing this age group. The Report finds that supportive joined up approaches
are the most effective ways to reduce reoffending among young adults. SAC recommends sentencing reform for this age group, including
introducing sentencing principles that specifically address young adult offenders, for example, making the age and/or psychob iological
development of an offender a specific sentencing considera tion: Sentencing Advisory Council, Rethinking Sentencing for Young Adult
Offenders (Melbourne, December 2019).
26 For example, time served sentences have nearly tripled in proportion from 11 per cent to 29 per cent of all imprisonment sent ences
imposed on people who had spent time on remand: Sentencing Advisory Council, Time Served Prison Sentences, (Report, January
2020).
27 The Productivity Commission showed that the percentage of released prisoners who returned to either prison or community corre ctions
was 54.9 per cent; in contrast only 23.9 per cent of offenders who served community corrections orders returned to either pr ison or
community corrections within two years: Productivity Commission, Report on Government Services 2020 Part C: Justice (Report, January
2020).
28

Scottish Government News, Presumption against short sentences extended, 26 Jun 2019 https://www.gov.scot/news/presumptionagainst-short-sentences-extended; and Helen Mills, ‘“Stopping short?” Sentencing reform and short prison sentences’ (2019) 6 UK
Justice Policy Review.

29

ALRC, Incarceration Rates of Aboriginal and Torres Strait Islander Peoples (Discussion Paper, 19 July 2017) 87. The ALRC discusses
short sentences in Pathways to Justice, concluding that short sentences have a multitude of detrimental impacts and are highly
problematic. The ALRC recommended that short sentences should not be abolished until appropriate community-based sentencing
options are created and resourced, out of concern for people living in remote NSW where community-based sentences “are often not
available.” The ALRC explicitly noted that “there are no remote communities in Victoria” and praised Victoria’s CCO regime.

30

Crimes (Sentencing Procedure) Act 1999 (NSW) s 5.
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3. Address the impact of the criminal justice system on First
Nations Victorians
VLA supports the primacy of the views of Aboriginal Community Controlled organisations and offers
our recommendations in that spirit and based on our understanding of the experience of our
Aboriginal clients.
Recommendation 7.

Address the impact of the criminal justice system on First Nations
Victorians

Address the disproportionate impact of the criminal justice system on Aboriginal and Torres
Strait Islander people and reduce the very high rates of imprisonment through implementing
Royal Commission into Aboriginal Deaths in Custody recommendations and:
a) Recognise overrepresentation and the role of systemic racism and bias
b) Strengthen self-determination, including appointing an Aboriginal Justice
Commissioner
c) Support culturally appropriate judicial decision-making including through an
expanded Koori Court, individualised and informed sentencing and use of
Aboriginal Community Justice Reports.

(a) Recognition of overrepresentation of Aboriginal and Torres Strait Islander
people and the role of systemic racism
Victoria’s First Nations communities continue to be disproportionately and unfairly impacted by the
criminal justice system despite many reports written about the measures required to reduce the
overcriminalisation of first nations people.
We support implementation of outstanding recommendations of the Royal Commission into
Aboriginal Deaths in Custody 31 and the Australian Law Reform Commission’s Inquiry into the
Incarceration Rate of Aboriginal and Torres Strait Islander Peoples. 32
F

F

The Our Youth Our Way report provides evidence of the systemic criminalisation of
Aboriginal children and young people. 33 On the causes of this criminalisation, the
Commission for Children and Young People wrote in the Our Youth, Our Way report:
F

Over-representation does not reflect the criminality of Aboriginal children and young people
in the youth justice system. Rather, it is the result of structural racism produced by the
structures, policies and practices that underpin our social institutions and determine how
they operate. This applies not only to the youth justice system, but also to its
interrelationship with other systems, including the child protection, health, housing and
education systems.
The findings in this report demonstrate that present inequalities in youth justice outcomes
cannot be disconnected from Australia’s racist history of systemic
oppression, dispossession and discrimination. … For Aboriginal children and young people
31 Royal Commission into Aboriginal Deaths in Custody (1991), http://www.austlii.edu.au/au/other/IndigLRes/rciadic/.
32 Australian Law Reform Commission, Pathways to Justice–Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander
Peoples (ALRC Report 133) (2018).
33 In 2019–20, 15 per cent of children and young people under Victorian youth justice supervision (community and custodial) were
Aboriginal despite comprising only 1.5 per cent of the Victorian population aged 10 to 23: Our youth, our way, above n 10.
Victoria Legal Aid
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in contact with the youth justice system, these historical injustices are not a thing of the
past; they are an everyday reality. Recognising the operation of structural racism allows us
to better understand the lived experiences of Aboriginal children and young people in the
youth justice system, and what we can do to support them to thrive.
The children and young people interviewed for that report spoke about their experiences of
racism in education settings and in interactions with police. This accords with the
experience of VLA’s Aboriginal and Torres Strait Islander clients.
The overrepresentation of Aboriginal and Torres Strait Islander people in the criminal justice system
is directly linked to of the ongoing impact of colonisation and systemic racism embedded within our
legal system. We support explicit recognition of the role of laws, policies, practices and
systemic racism that have contributed to the continuing overrepresentation in the Victorian criminal
justice system, and stronger consideration of these factors in judicial decision-making.
Systemic change requires cultural safety competence across the system and the individuals that
work in the system. For example, lawyers, police, judicial officers, corrections and court staff must
receive knowledge, tools and skills in understanding why First Nation s people continue to be before
the system in overrepresented numbers.

(b) Strengthening self-determination for First Nations communities
We support the principle of self-determination and the work being done by Aboriginal communities to
lead the reforms. Victoria has strong foundations for this work under the Aboriginal Justice Caucus
and the Aboriginal Justice Agreement. VLA supports the continued strengthening of this work.
The Yoo-rrook Justice Commission and treaty negotiation will also be important processes in
addressing injustices that underlie Aboriginal people’s experience of the criminal justice system in
Victoria. Mainstream organisations and agencies delivering or administering criminal justice work
must be empowered to participate and call out the failings of the system so that they can be
addressed in a bipartisan approach across government.
Self-determined culturally appropriate service responses are as important as legislative reforms. The
value and importance of building culturally appropriate outreach services is often cited but
undervalued. The Victorian Aboriginal Legal Service (VALS) plays an important role in the criminal
justice system and we support continued strengthening of their work.
VLA recognises the impact of the Commissioner for Aboriginal Children and Young people and sees
a role for an Aboriginal Justice Commissioner, as recommended by VALS and Djirra. 34
F

(c) Culturally appropriate judicial decision-making
We recommend expanding the scope and geographical reach of the Koori Court. Despite the
community and cultural benefits of the Koori Court, it is not available statewide. 3 Furthermore, in
some regional locations it sits as infrequently as every six weeks; in our experience a young
person may go to the mainstream court instead of waiting for a Koori Court date due to the delay.
The Koori Court is limited to a plea and diversion court. The Koori Court should be able to hear
matters from commencement to end. Enabling the Koori Courts to hear bail applications and take
34 See Joint Media Release from Djirra and Victorian Aboriginal Legal Service: No Justice, No Peace – It is time for a Victorian Aboriginal
and Torres Strait Islander Social Justice Commissioner (26 March 2021) https://www.vals.org.au/joint-media-release-from-djirra-andvictorian-aboriginal-legal-service/.
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jurisdiction at the pre-resolution stage would allow people to engage early in a culturally appropriate
program that would address underlying criminogenic factors, reducing the likelihood of reoffending
and improving their sentence outcomes.
We also support the use of Aboriginal Community Justice Reports to inform tailored sentencing.

4. Build a problem-solving, user-centred criminal justice system
that addresses the causes of crime
(a) Therapeutic and problem-solving courts and programs
Recommendation 8.

Therapeutic and tailored courts and programs

VLA supports the expansion of therapeutic and diversionary responses t hat have proven to
be successful at reducing recidivism. This should include:
•

Statewide access to ARC and the Drug Court to support people to address the
underlying causes of their offending and reduce recidivism

•

Statewide access to CISP and other bail support services, reduce the number of
people on remand, facilitate early intervention and reduce recidivism.

When people do enter the criminal justice system, there is an opportunity to intervene and assist
people to address the underlying causes of offending. Victoria has a number of successful problemsolving and therapeutic courts and programs that do this effectively. However, these have limited
capacity and are not available statewide. Successful programs include:
•
•
•
•

Court Integrated Services Program (CISP) 35
Drug and Alcohol Treatment Court (Drug Court)
Assessment and Referral Court (ARC)
Neighbourhood Justice Centre (NJC).
F

Therapeutic courts also have the potential to assist in the resolution of other intersecting legal and
social issues. This is demonstrated by the experience of VLA’s client Edwin, who said that the
supportive ARC system gave him and his mother hope and an opportunity to move on with his life”
(Appendix p4, below).
Overall access to therapeutic courts continues to be restricted, despite these programs having high
rates of success. People from regional and remote communities do not have the same options as
those in metropolitan areas. This support should be available to all people who need it in Victoria. 36
F

VLA welcomes the Government’s recent expansion of therapeutic courts. We would like to see
consistent statewide access to all therapeutic Courts and programs, as our practice experience tells
us this is key to reducing offending and building strong communities.

35 CISP is a pre-trial and bail program that provides case management and coordinates referrals to external treatment and support
services. In regional Victoria less than half of all courts have access to this program: CISP is available in only 12 of 41 regional courts
(Ballarat, Bendigo, Geelong, Korumburra, La Trobe, Mildura, Portland, Shepparton, Warrnambool, Wangaratta, Wodonga and
Wonthaggi), and eight of ten metropolitan courts: Magistrates’ Court of Victoria, Bail Support (CISP) Web Page
<https://www.mcv.vic.gov.au/find-support/bail-support-cisp>.
36 The Victorian Ombudsman has noted that the spending on these community-based interventions has been low in comparison to
spending on the wider correctional system. The Ombudsman supported investment in therapeutic courts such as ARC (and other
alternatives to incarceration) to expand their operation as required to all offenders, regardless of their location: Victorian Ombudsman,
Investigation into the rehabilitation and reintegration of prisoners in Victoria (Report, September 2015), 153.
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(b) Restorative justice processes
Recommendation 9.

Legislated restorative justice for adults and children

VLA supports the expansion of restorative justice processes to improve victim experience
and to reduce reoffending, including:
•

legislated restorative justice processes for all suitable offenders where both parties
agree, and at a range of times during a matters progress through the system

•

expanded availability of children’s group conferencing, subject to safeguards .

There is evidence that participation in restorative justice processes can improve victims’ experience
of the criminal justice system and reduce the rate of reoffending. Research indicates that participation
in a well prepared and facilitated restorative justice process can result in lessening the level of
trauma experienced by victim in comparison to those who only experience the formal criminal justice
system. 37 The Centre for Innovative Justice found that victims who participated in its pilot program
reported feeling a greater level of satisfaction with their experience of the criminal justice system,
even in cases where people are charged with more serious offences.38
F

F

VLA recommends that that a legislated restorative justice process should be established, available
for all suitable offenders where both parties agree, and at a range of times during a matters progress
through the system.
We recommended expanding the availability of children’s group conferencing, subject to certain
safeguards being in place. 39
F

(c) Summary crime system reform
Recommendation 10. System level design for a user centred summary crime system
Design a responsive and effective summary crime system that is designed around the needs
of the users and provides joined up services.
The vast majority of matters are heard in the summary jurisdiction. A responsive and effective
summary crime system would contribute to a decrease in the remand population and decrease in
delays experienced across the system.
Building on VLA’s experience with our new Help Before Court service, we see that there is now an
important opportunity to work together as a system to design a more effective and user -centred
summary crime system. This would involve helping people understand what to do when they have
been charged by police, helping victims to understand and participate in the process and ensuring
that the system is responsive to user need. Crucially this would involve more assistance outside and
before court to prepare and resolve matters, rather than at-court, on the day. This reform would also
assist to address the backlog of cases due to the pandemic.

37 Centre for Innovative Justice, Its Healing to hear another person’s story and also tell your own story: Report on the CIJ’s Restorative
Justice Conferencing Pilot Program (Report, October 2019) 18.
38 Ibid, 4 and 19. This report looks at the pilot program that occurred between 2016 -2018 for people charged for serious driving offences
causing either serious harm or death.
39 Safeguards include the provision of legal advice to a child prior to agreement to participate in restorative justice, ensuring that a failure
to attend a conference is not able to be relied on in relation to sentencing, ensuring police have no veto power in relation to a decision to
refer a child to a conference, ensuring that the program is facilitated by an appropriately qualified and independent expert.
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(d) Make the system better for victims of crime
Recommendation 11. Make the system better for victims of crime
Improve the experience of victims in the criminal justice system to help victims recover and
avoid escalation of victims’ legal need, through:
a) protective mechanisms to ensure complainants and witnesses are supported
through the criminal justice process
b) front-ending police work and charging appropriately are essential to enabli ng
meaningful participation for victims
c) a dedicated specialised legal service for victims of crime.
Victims face barriers to navigating the justice system, whether in family violence proceedings, as a
complainant in a criminal matter, or obtaining financial assistance to recover from the impacts of the
criminal offending. There have been a number of reviews in this area in the past five years, 40 and
there are significant reviews underway.
F

VLA supports protective mechanisms to ensure complainants and witnesses are supported through
the criminal justice process. An effective scheme to reduce trauma to witnesses has been the use of
intermediaries 41 and Ground Rules Hearings 42, which was introduced in July 2018 as a two-year pilot
program at select courts and has proven successful. 43 VLA supports the extension of is this
successful pilot program to all court locations on an ongoing basis.
F

F

F

Victoria needs a dedicated specialised legal service for victims of crime. 44 The Victorian
Government’s 2021-22 Budget announcement for funding to establish a Victims Legal Service that
can assist with financial assistance, is a positive first step. The new legal service should be expanded
to provide for legal assistance to victims of crime for a broader range of legal issues.
F

40 Centre for Innovative Justice RMIT University, Strengthening Victoria’s Victim Support System: Victim Services Review (Final Report,
November 2020); VLRC, Role of Victims of Crime in the Criminal Trial Process (Final Report, 2016); Sentencing Advisory Council,
Restitution and Compensation Orders (Final Report, October 2018).
41 Vulnerable witnesses are matched with communication specialists called intermediaries to advise on how these witnesses can give their
best evidence to investigators and/or the court.
42 Ground Rules Hearings can be held, with or without the assistance of an intermediary, to establish ‘ground rules’ for the questioning of
vulnerable witnesses, again allowing them to give their best evidence but also to protect them from improper questioning and reduce the
stress associated with the court process.
43 Witnesses found the process less confusing and intimidating: Antolak-Saper, N and MacPherson, H (2019) ‘Vulnerable witnesses and
Victoria’s intermediary pilot program’ Criminal Law Journal 43(5) 325-338.
44 VLRC, Role of Victims of Crime in the Criminal Trial Process (Final Report, 2016), Recommendation 23; Centre for Innovative Justice
RMIT University, Strengthening Victoria’s Victim Support System: Victim Services Review (Final Report, November 2020), 17;
Sentencing Advisory Council, Restitution and Compensation Orders (Final Report, October 2018) Recommendation 8.
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(e) Lived experience and human centred system reform based on
evidence
Recommendation 12. A justice system co-designed alongside people with lived experience
and based on evidence
a) Co-design reforms to the justice system alongside people with lived experience as
offenders and victims, including integrated court services and properly funded legal
assistance for civil legal issues, criminal matters and victims
b) Work with communities to identify and address issues that lead of overcriminalisation
of culturally and linguistically diverse communities
c) Build the evidence base with improved data collection on outcomes, interventions
and user experience, and a system-based funding model.
Lived experience leadership adds value to services and communities by changing cultures, informing
practice and redressing traditional power imbalances. 45 Lived experience leadership and
coproduction, using human-centred design techniques, is needed to design services differently,
reframe the way the system is built and help address systemic racism and bias.
F

The justice system is too often designed by and for the institutions in it – the courts, lawyers and
police – not those who use and should benefit from the system. The needs and expertise of people
with lived experience must drive the operation and reform of these systems to ensure they are
tailored, effective and responsive.
All parts of the criminal justice system should be culturally safe, and racism and other bias in
decision-making should be identified and addressed. There is comparatively little acknowledgment of
these issues for culturally and linguistically diverse communities: as a starting point there is limited
data across the justice system about these communities. There is also relatively little engagement
with the leaders of those communities in identifying the causes of this over -representation and
addressing them. We support a significant increase in this engagement.
Accurate and consistent data collection on people in the system and system outcomes data would
enable us to better understand the current state but also the costs and benefits of recent and
proposed reforms. We support a significant investment in the evidence base.
Better data about demand and the impact of reforms will also enable the development of an effective
system-based funding model, including for legal aid and other legal assistance providers such as
CLCs and Aboriginal Legal Services. Properly funded legal assistance is a key element of fairer,
more effective criminal justice system.
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Appendix
Victoria Legal Aid client examples

Mia: from the child protection system to the criminal justice system
Mia (not her real name) is hoping to get a job and one day travel the world. “My dream is to go
travel the country. I just want to see the whole world. I want to swim with the turtles.”
Mia grew up living with her mother after her parents separated. She loved her mum, but her
mum experienced mental health issues and sometimes tried to harm herself in front of Mia.
Mia went to live with her father who was also looking after four of Mia’s siblings, but she found
it hard to settle at her dad’s place. She was diagnosed with an intellectual disability and
complex post-traumatic stress disorder. After a few months, her dad decided that he was not
able to care for her anymore, so Mia was moved to residential care.
Now 15, Mia says residential care doesn’t provide the support and care she craves. ‘It’s bad
because you don’t get love there. People just come to work to get the money and go home.
There’s not many carers that like you and stuff gets locked away, so you can’t even get metal
forks or glass cups,’ she said. When Mia first moved, a lot of her workers weren’t told about
her background, disabilities and mental health issues and weren’t provided with training on
how to manage and support these conditions.
“In three years, I’ve had two good workers. One of them treats me like her own daughter, she
understands and she listens. If you get upset or angry the good ones don’t get mad or
threaten to call the police on you. They give you a hug, then you get better.” said Mia.
She said workers often called police for minor things. “I was going through a lot of stuff and I
got in trouble for stupid things like breaking a plate. It’s like the workers thought they had to
punish me. It’s not fair, it’s like they gang up on the kids.” Mia said while some police treated
her with kindness, others were not sympathetic. “All they think about is, when the police
come, charge, charge, charge. The police can be mean. They say ‘calm the **** down’ and
when kids are upset and crying they say ‘stop crying, you’re just being a sook’.”
But she believes there are other ways to deal with misbehaviour. Mia says young people in
out of home care need more understanding. ‘Kids in resi want love and to feel welcomed. Not
like you’re in the gutter just because you’re in resi because your family has issues. It shouldn’t
be like this. Kids are going through hard stuff and if they act badly, th ey’re doing it for a
reason.’
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Jim: Unable to get out of custody due to falling through system responsibility gaps
Jim (not his real name) is an Aboriginal man in his 20s. Jim has a good sense of humour,
enjoys music and is skilful in remembering lyrics and tunes, he likes to play football and is
talented at woodwork.
He also has many challenges, including a moderate intellectual disability, psychiatric
conditions, behavioural disorders and physical disabilities. Jim has a significant history of
physical and emotional trauma.
Jim met his VLA lawyer when facing criminal charges that occurred in the context of trying to
get money to buy drugs. Jim was remanded into custody and was unable to be released
because he had no suitable supported accommodation and support services in the
community, despite being extremely vulnerable in custody.
The NDIA refused to take full responsibility for Jim’s needs, stating through the Disability
Justice Advocate 'the difficulty with Jim is that he has issues in so many areas - mental health,
substance dependence and homelessness, that it is not only his disability impacting his
accommodation issues.' Jim has a current NDIS worker as well as a Disability Justice
Advocate, however neither were able to secure accommodation for him.
Jim ultimately spent over 200 days in custody, in large part due to a lack of central
responsibility for his circumstances. While individuals tried their best, as a whole,
organisations were pushing away responsibility because his issues were ‘too complex’ and
fell outside their jurisdiction. He spent far more time in custody than warranted, taking into
consideration the severity of the allegations, viewed in the context of his complex disability
and prospects for rehabilitation. Jim said to his VLA lawyer, “if I had housing and support,
none of this would have happened.”
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Ezra: An eleven year old boy from a refugee background arrested and held in custody
for stealing from a shop
Ezra (not his real name) is an 11-year-old boy from a refugee background living with his
family in Metropolitan Melbourne. On a Friday night in June 2021, Ezra was at home with his
family when the police came to his home and arrested him for stealing from a supermarket
two weeks earlier.
Ezra was already on bail for stealing f our cans of coke from a shop. Ezra had been placed on
very strict bail conditions after he stole the soft drinks, which included exclusion from the local
shopping centre, a curfew and a condition that he did not associate with certain other children.
Because he was on bail at the time of the second theft, Ezra was in a reverse onus position
for bail.
Ezra was also accused of lighting a small fire in a pile of leaves in a playground. No damage
was caused or intended, he was charged with a summary offence of lighting a fire in a public
place.
Ezra was taken to the police station where he was held until midnight and a hearing was
conducted in front of a bail justice. His family did not understand what was happening and his
teenage sister was required to translate for his mother. He did not have legal advice or
representation before the bail justice.
Bail was refused as the bail justice considered that there was a risk that Ezra would reoffend.
Ezra was transported to Parkville where he was placed in the custody of Youth Justice. Due
to the COVID-related quarantine arrangements, Ezra was placed in isolation.
Ezra spent a night in isolation at Parkville and the staff became increasingly concerned about
his welfare and levels of distress. Ezra was scared and couldn’t stop crying in custody.
Ultimately the prosecution withdrew all charges, accepting that the presumption of doli
incapax applied to Ezra (meaning that due to his age he did not possess the necessary
knowledge required to have criminal intent).
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Edwin: Therapeutic Courts breaking cycle of hospitalisation and offending
Edwin is a man in his early 40s living in Melbourne’s inner suburbs. He was diagnosed with
schizophrenia in his 20s and has had several hospitalisations over the years.
In 2016, Edwin experienced a prolonged mental health crisis, involving increasingly unusual
behaviour and ultimately criminal offending.
After a period in custody, Edwin was referred into the Assessment and Referral Court, where
he was allocated a case manager and linked him in with other community support services .
While participating in ARC, Edwin reconnected with his mother, and she attended his monthly
court appearances with him.
Edwin and his mother see his participation in ARC as a turning point in his life. “It was a lot
more personal, one on one experience” recalls Edwin, “you feel as though you are understood
a lot more, you’re heard with what you’re saying. The extra time the judges [sic] put in for you
really gives you the motivation to do the right thing”.
Edwin’s mother appreciated how the magistrate addressed the participants with professional
care and encouragement. “The programme provided him with a different pathway that was not
adversarial; but one of encouragement and respect permitting an alternative to one of decline
into habitual anti-social behaviours and possible criminality”.
“The ARC program provided us with hope”.
Edwin feels ARC has provided him an opportunity to move on with his life and work towards
achieving his goals and aspirations.
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