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September 2021
Dear Ms Patten
Thank you for inviting the Justice Map to make a submission to the Committee’s Inquiry into Victoria’s
criminal justice system (which we will refer to as Victoria’s criminal legal system, for reasons discussed
below.)
The Justice Map1 is a research and consultation project, comprehensively mapping Australia’s criminal legal
system and advocacy landscape to find out what is working, what is missing and what needs to change. This
submission is based on over 18 months of research, including: a literature review of over 600 academic and
non-academic sources; organisational data analysis; interviews with individuals working or advocating in the
law and justice space; an investigation into private prisons; a public narrative analysis; and yarning circles
with Aboriginal and Torres Strait Islander people currently and formerly incarcerated in Victorian prisons.
The purpose of our research is to identify (1) what is driving the current crisis of mass incarceration in
Australia — including an analysis of recent policy and legislative developments that have directly led to
increases in prison populations; (2) who is most impacted by mass incarceration; (3) which people, companies
or organisations are benefiting from incarceration; and (4) the advocacy and policy landscape shaping the
current conversation on justice reform.
In this submission we particularly address the Inquiry’s first two terms of reference, being:
(1) an analysis of factors influencing Victoria’s growing remand and prison populations;
and
(2) strategies to reduce rates of criminal recidivism.
Our framing of the issues of incarceration and recidivism will differ from other submissions. We want to be
explicit about the reasons for that. The famous cognitive linguist Anat Shenker Osorio has a simple refrain:
“words mean things.” She reminds us that the words we use have meanings beyond the literal – they tap into
existing associations in our mind.2 The word “justice”, for example, is associated with fairness – indeed, the
Oxford dictionary lists “fairness”, “fair play” and “equity” as its synonyms. It is unreasonable to describe
Victoria’s criminal legal system, with its profound over-representation of First Nations people, as “just”.
We have also thought carefully about how we describe people caught up in the criminal legal system. When we
write about the people in the criminal legal system we write about ourselves, our families and our friends. We
also write about the people in our yarning circles who trusted us with their stories. It is important that we hold
people accountable when they have caused harm to others. But we resist dehumanising words such as
“criminals” and “offenders”. We also resist unhelpful metaphors such as describing ‘crime’ as a “cycle”, as
though it is a force of nature beyond our control – rather than a concept that is constantly defined and refined
by our culture, our courts and our parliaments. Words mean things. The words we use to describe other
human beings, especially those who have experienced significant trauma and exclusion, matter a great deal.
We highlight the effort we’ve made in reframing this conversation because solutions are always informed by
the way that a problem is framed. If the people in the criminal legal system as seen as ‘the problem’, then the
‘solutions’ that follow will be business-as-usual: more funding for band-aid programs and services (many of
them run by gargantuan, undemocratic organisations to whom government has essentially outsourced its
responsibilities for service delivery), or minor legal reforms – rather than solutions which actually alter the
social conditions driving harm in Victoria.
As many submissions to this inquiry will undoubtedly highlight, the number of people imprisoned in Victoria
has skyrocketed even as crimes rates have fallen. What is driving the hyperincarceration rates in Victoria
therefore has very little to do with ‘crime’. Victoria’s mass incarceration crisis has resulted from policy choices
made by a series of Victorian governments. In this submission we will discuss these policy choices, and the
alternative choices that the Victorian government can make to produce better outcomes. Therefore, while we
have offered some specific recommendations that could be implemented to mitigate the crisis in the short
term, each section of this submission makes the point that fundamental changes to the way Victoria
administers justice are necessary.
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Crucially, none of the recommendations in this submission involve increasing resourcing flows to the prison
system or to police. The disproportionate funding of these areas, at the expense of critical social and
community supports, is a major driver of mass incarceration in Victoria. We also do not recommend any
measures which would increase police powers, or widen the scope of the prison and related systems and
institutions. The increase in police powers, and the net-widening of criminal legal system, are also significant
drivers of mass incarceration. Any short term measures which involve increasing the scope or resourcing of
prisons or policing will therefore impede the longer term systemic changes necessary to address the harms
caused by mass incarceration.
We commend the Committee for its investigation into Victoria’s criminal legal system and, impliedly, the state
of mass incarceration in Australia. We hope that the Committee will take the time to consider the issues raised
in this submission. We would be pleased to make ourselves available at any stage to discuss it with you.
Yours sincerely,
Melanie Poole
Project Director, The Justice Map
On behalf of the project team
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Executive Summary
Overview: positioning Victoria in the Australian context
It is important to understand Victoria’s growing remand and prison populations within the context of rising
mass incarceration in Australia. In this section, we will first position Victoria within this broader picture.
The key factors driving remand and prison populations up in Victoria are much the same across Australia. We
examine several of these factors in detail – though we note that we have not included an examination of every
factor driving incarceration.
The key overarching factors driving mass incarceration which we have examined are:
•
•
•
•
•

The criminalisation of mental health conditions and addiction;
The failures of the child removal system;
The misidentification of family violence perpetrators;
The spiral of homelessness and incarceration
The privatisation of the prison system, and of prison services.

Specific policies that have driven hyper-incarceration in Victoria
In addition to this bigger picture, there are specific government policy choices that have measurably driven
hyperincarceration in Victoria in recent years. These are:
•
•
•

The introduction of harsh mandatory sentencing laws;
Recent changes to bail and parole laws;
The expansion and increased power of police.

Strategies to reduce rates of criminal recidivism
As Debbie Kilroy, CEO of Sisters Inside, has said:
“it matters that we pay attention to who is being punished and for what crimes.”3
People behind bars are overwhelmingly:
•
•
•
•
•
•
•

Aboriginal and Torres Strait Islander;
Unemployed;
Experiencing poverty;
Experiencing homelessness;
Experiencing mental health conditions and addiction;
Currently or previously under child removal orders; and
Living with a disability or disabilities.

While the numbers of marginalised people being imprisoned are skyrocketing, there has been no increase in
crime—in fact it has decreased. Thus, in exploring strategies for reducing recidivism, our focus must be on
investigating what has changed in this era of mass incarceration. The answer is that governments are choosing
to respond to social and economic inequality with punishment and surveillance at an unprecedented scale.
Strategies to reduce rates of ‘criminal recidivism’ are therefore fundamentally predicated on governments
around Australia choosing to prevent and address social problems—particularly mental health conditions,
addiction and poverty—rather than punishing and imprisoning those who are affected by them.
Policy changes that Victoria must make include:
Broader systemic changes
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It is important to note that, to have genuine impact, strategies for reducing recidivism must go beyond a
narrow discussion about incremental legal reforms. If the legal system is looked at in isolation as the space for
implementing solutions, we will confine ourselves to a debate at the bottom of the cliff. We need to stop
pushing marginalised people and communities over the edge in the first place. We can do this by:
•
•
•
•
•

Prioritising treatment of mental health conditions and addiction over punishment
Shifting the unprecedented resourcing directed toward police and prisons (the bottom of the cliff) to
preventative supports and services, such as housing, health, alcohol and drug services and Aboriginal
community controlled organisations;
Expanding alternative justice approaches such as restorative justice;
Establishing a properly resourced independent body to conduct police investigations; and
Ensuring long term secure housing.

Immediate changes to the legal system
While the above reforms are the only way to truly change the system, we recognise that systemic change takes
time. Immediate, high impact reforms that the Victorian government must make immediately are:
•
•
•
•
•
•
•
•
•

Decriminalising public order offences, building on the Victorian parliament’s positive decision to
decriminalise public drunkenness;
Reforming bail laws — making the sole test for bail whether the person poses an unacceptable risk to
the community;
Raising the minimum age of criminal responisiblity to at least 14 years old;
Repealing mandatory sentencing for injuring emergency service workers;
Repealing parole amendments from 2012;
Considering legislative amendments to recognise parental status as a mandatory mitigating consideration for bail
and sentencing;
Consideing legislative amendments to domestic violence legislation that introduce a gendered understanding of
women’s victimisation;
Bringing prisons and prison services back into public hands; and
Ensuring that labour arrangements entered into by people in Victorian prisons are brought into line with
International Labour Organisation standards for prison labour: that is that they are voluntary, safe and properly
remunerated.
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1 An analysis of factors influencing Victoria’s growing
remand and prison populations
1.1
The Criminalisation Of Mental Health Conditions And Addiction: How
Health System Failures Are Driving Mass Incarceration In Victoria.
Christina’s* Story
‘Lots of crimes are committed under the influence of drugs. You’re a different person
and you have these needs that have to be met. If you can’t get your drugs and you
don’t have the money then you need to do crime. [The courts] need to address the
underlying issue, [the arrested person] is a drug addict. They should be in treatment,
not in prison. It’s not like we want to do crime… we have to because we’re drug
addicts. That’s my experience.’
- Christina, lived experience advocate.4
While conducting the research that underpins this submission, members of the Justice Map team lost a friend
and colleague, Christina. She died shortly after being released from Victoria’s Dame Phyllis Frost Prison in
October 2020. Christina was an advocate with lived experience of addiction and imprisonment. Several
members of the team were lucky to have known and worked with her.
The health system failures that are pushing Victorians into prison can be told best through Christina’s story.
Christina – ‘Chrissy’ – was clever, hilarious, bubbly and brave. Like almost every woman in prison, she had
experienced profound trauma and abuse since childhood. She became addicted to alcohol as a coping
mechanism when she was a teenager. This later developed into a dependency on crystal methamphetamine,
known as ‘ice’. Christina once said that she didn’t know if she would have lived past her teenage years if she
had not used alcohol and drugs, because they were the only supports available to her at that time.
Throughout her 20s, Christina was incarcerated three times for property theft – she stole to support her
dependency. On each occasion, Christina begged the court to send her to rehabilitation instead. After her third
period of incarceration, Christina asked to be released into a rehabilitation program. The prison could not find
a program for her. On her own she found a program and got onto a six-month waiting list. She chose to stay in
prison until a bed was available – despite having been due for parole six months earlier. She later told The Age
journalist Miki Perkins how she ‘literally got the prison chaplain to drive her straight to rehab’.5
Christina was articulate and well-read. She had undertaken training in counselling and was not afraid to speak
up about the kinds of supports that she and other women in the criminal legal system needed. Jill Faulkner, a
social worker who met Christina during her time in Dame Phyllis Frost Correctional Centre, described her as
an ‘unstoppable warrior woman’ in demanding her right to receive counselling and support for her pain and
distress, to be able to attend a group that might offer kindness, and a thread to help her weave her experiences
together.6 Yet Christina’s consistent experience was that the opportunities for connection and support that she
and other women needed were few and far between.
Christina’s determination to access rehabilitation paid off and she spent several years in recovery. During this
time, Christina became a successful advocate and peer support worker, employed by two community legal
centres. She addressed government decision-makers, politicians, lawyers, students and community workers.
She told her story in the media on several occasions. She often spoke with colleagues about her ongoing
struggles, particularly with loneliness. She emerged as a natural leader, an extrovert whose bubbly personality,
strong convictions and generosity energised those around her.
When Christina relapsed – a part of the journey to recovery that is inevitable for most people – she was once
again was swiftly incarcerated for low-level crime. Some months later, she was released into Stage 4
lockdowns in Victoria, due to the covid-19 pandemic. Christina was homeless and was put into a hotel room on
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a short-term basis. One social worker was assigned to check in on her. Her family and friends report that they
were not allowed to visit her without prior approval from this social worker.
A few days later Christina died alone in her hotel room of an overdose. It was more than 24 hours before police
conducted a welfare check, at her mother’s request.
During her time as an advocate, Christina repeatedly spoke about the importance of women’s access to
housing and the need for immediate access to rehabilitation on leaving prison. She emphasised that women
die if these supports aren’t made available to them.
Why full prisons signal a broken health system
It is worth noting the historical context behind today’s incarceration of people with mental health conditions
and addictions. An understanding of this history demonstrates that Australia has taken steps toward a public
health approach in the past. Sadly, this progress was short-lived: but remains a precedent that the Victorian
government could build on.
In the 19th century, ‘lunatic asylums’, proliferate across Western Europe, emerged in Australia. The asylums
were similar to prisons, their purpose being to ‘receive and secure the ungovernable from society.’7 From the
beginning, whether those deemed ‘insane’ ended up in these prison-like asylums depended on wealth and
status. Convicts deemed insane were institutionalised, while wealthy settlers were ignored by the government
and treated by private physicians.8
In the late 19th century there was growing awareness of the abusive practices in Australia’s asylums.9 In 1898,
Australia legislated a Lunacy Act similar to that of the British Lunacy Act 1845 which required asylums to be
properly regulated by the Lunacy Commision.10 Mental illness, or ‘lunacy’, was increasingly approached as a
medical issue. Asylums became known as psychiatric institutions and doctors replaced the prison-guard-like
asylum superintendents.11
During the late 20th and early 21st century, the process of deinstitutionalisation and subsequent policy
changes have driven a substantial reduction in psychiatric hospital beds from 30 000 in the early 1960s to
around 6,000 nationally today.12 At the same time, the demand for mental health services has increased
alongside population growth and has outpaced the establishment of community-based services.13
As Christina’s story demonstrates, prisons have since become the primary response for people who have been
unable to receive care and treatment in the community.14 In particular, prisons are filling because of the
failure to provide accessible and adequate treatment and support for people living with a mental illness,
including drug and alcohol dependency.15 At least 80% of the people in our prisons are living with a mental
illness. 16
People living with mental illness are often incarcerated rather than treated, largely because of the lack of
appropriate mental health and other services.17 In Victoria, one in three people (32%) taken into police
custody were meant to be receiving psychiatric treatment at the time of their arrest.18 One police service
estimates that half of all high-risk incidents that result in a police response involve mental illness.19
A Productivity Commission report detailed that as high as a 60% shortfall had occurred in non-acute beds for
mental health treatment in the public sector.20 In this context, non-acute care beds are for individuals who
require inpatient treatment beyond 18 days, while acute care beds are for those who require active treatment
in hospital for a time of up to 18 days.21
Due to the reduction of available non-acute care beds in specialised facilities, sufferers of severe mental illness
and related episodes are more frequently receiving treatment in emergency departments.22 This can lead to
patients being prematurely discharged prior to receiving the full treatment they need in an effort to make beds
available for further patients. Following premature discharge these individuals are susceptible to suicide as
well as further breakdowns of mental health, aggressive behaviour and homelessness, all of which can result in
incarceration and entry into the criminal legal system.
Drug and alcohol dependency are a major cause and consequence of mental illness among people in prison.
People experiencing mental illness, particularly addiction, are commonly imprisoned for lower level offences,
such as theft, public order and alcohol-related offences. This is despite research showing taxpayers save
$110,000 each time a person struggling with addiction is sent to rehabilitation instead of prison.23
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In a study of 803 people who entered Australian prisons in 2018, almost two-thirds had used illicit drugs in
the previous year. People entering prison were four times as likely as the general population to report the use
of illicit drugs in the previous 12 months. Methamphetamine was the most commonly used illicit drug, with
43% of people entering prison having used it in the past year.24
Despite increasing evidence that addiction is highly treatable, most individuals do not receive treatment while
in Australian prisons. The Australian Medical Association reported in 2018 that ‘there is no agreed national
design or structure that facilitates prevention or proper care for people with mental illness.’25
How criminalisation prevents people from seeking healthcare or support
People who are afraid of being arrested are less likely to access health and harm reduction services and to
report discrimination when they do access these services.26 One consequence of this is that people who are
drug-dependent access health services less than the rest of the community and are more likely to access health
services only when their health has become an emergency. They also have high rates of sharing and reuse of
injecting equipment.
The Victorian Ombudsman found that:
• Once people are incarcerated, they are even less likely to access treatment than they were before their
contact with the criminal legal system.
• There is no overarching strategy for mental health in our criminal legal system.
• Australian prisons are unable to deal with mental illness or cognitive impairment. 27
• Incarceration disrupts health supports and the recovery progress for people with dependencies, and
instead increases the chances of homelessness and drug and alcohol dependence in their post-release
lives.28
• People who have been recently released from prison are among the nation’s highest risk groups to lose
their lives to suicide and to other unnatural causes.29
In addition, it is important to note that Australia denies the 43,000 people in prison, including around 1,000
children and young people, access to so-called ‘universal’ health and disability services, including Medicare,
the Pharmaceutical Benefits Scheme and the National Disability Insurance Scheme. This means that
incarceration disrupts access to these critical systems. It is clear from the evidence cited by the Victorian
Ombudsman above that the Victorian state government is falling far short when it comes to filling the gaps
that people in prison experience as a result of being shut out of these ‘universal’ systems.
How incarceration causes and exacerbates mental illness
‘People with severe mental health issues should not be incarcerated due to a poorly
funded and inadequately resourced community mental health system.’
- Sam Biondo, Submission to Victorian Mental Health Royal Commission.30
Victoria’s prisons - like other prisons around Australia – are not only disproportionately filled with people
who experience mental illness, but are also causing mental illness in people who did not previously experience
it, and exacerbating mental health conditions that were previously manageable.
Controlling, oppressive, and punitive institutional environments worsen mental health for all people,
particularly those who have suffered from past traumas.31 Practices such as use of isolation, restricting visits
from family and friends, overcrowding, poor access to health services and programs, and negative interactions
with correctional officers have a significant impact upon mental health.32
The psychiatric impacts of prison are particularly acute for Aboriginal and Torres Strait Islander people. For
example, Aboriginal women in prison are hospitalised for mental illness at triple the rate of Aboriginal women
in the community.33
There is also evidence that people with mental illness involving drug or alcohol dependency are more severely
disciplined by correctional authorities, compared to people without these conditions, which may worsen their
mental health.34 This includes the excessive use of segregation units and safe cells to respond to people with
these conditions.35
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As one yarning circle participant observed:
‘We don’t really get mental health treatment. The prisons sometimes provide support
workers to see you, but they will make you see someone new who works with them,
instead of someone you have already been with, so you don’t have any relationship
with them, or trust. Mostly the guards sedate you, because they aren’t trained, they
don’t know what to do. If you cause problems they put you in solitary.’36
This participant’s testimony is backed up by a recent report published by the Victorian Independent BroadBased Anti-Corruption Commission, which found serious, systemic corruption and misconduct in Victoria’s
prisons, particularly in the form of abuse and violence toward incarcerated people with disabilities and mental
illness.37
Prisons may also cause mental illness in people who had sound mental health before incarceration. The justice
advocacy group Justice Action has collected evidence to demonstrate widespread reports of mental illness and
trauma caused directly by the experience of incarceration – even in people who were not mentally unwell
before entering prison. 38 A systematic review, published in Scandinavian peer-reviewed medical journal Acta
Psychiatrica, concluded that mental health acutely worsens over the duration of incarceration. 39
The experience of release presents an additional challenge to mental health and wellbeing, particularly in the
absence of ongoing support. Those released from prison have an increased relative risk of mortality due to
issues of mental health. One study in Australia found that the most frequent cause of death among Aboriginal
people released from prison was mental illness.40 Aboriginal people released from prison are 13 times more at
risk of death post-release, compared to non-Aboriginal people.41
Death from all causes is 17 times higher among people in the two weeks following release from prison than in
the general population, with the main causes of these deaths being drug and alcohol.42
Christina, whose story this section opened with, was one of these deaths. Judges have spoken out about feeling
forced to send women like Christina to prison, when they would prefer to order rehabilitation. But, as
Christina experienced, with waiting lists for Melbourne rehabilitation clinics typically three to four months
long, or up to six months for public clinics, this is often not an option.

1.2

The failures of the child removal system

The child removal system in Victoria has a significant history of applying a penal approach to care. Until the
late 1980s, facilities such as Turana played a dual role of holding children in need of care and protection,
alongside criminalised young people in custody. Turana was located on the site now known as the Melbourne
Youth Justice Centre in Parkville. The 2017 Final Report into Historical Residential Institutions, coming out of
the Royal Commission into Institutional Responses to Child Sexual Abuse,43 found that children held in
facilities including Turana had been subjected to overcrowding, and severe physical and sexual abuse. The
report cites former residents and staff:
‘Former resident BDB gave evidence that no efforts were made to separate children in need of care
and protection from sentenced juveniles. She said that Turana was “like a training ground for
institutionalisation and gaol.’’’
In 1989, The Children and Young Persons Act conceded that remanded young people and children on
protective orders warranted separate services from each other.
While children who have been removed are no longer housed directly in detention facilities, a significant
proportion of the children and young people in children’s prisons today have been involved in the child
removal system.
In 2015/ 2016, close to 50 percent of children aged 10 to 16 years with youth justice involvement across
Australia had also received child removal services. The 2017 Parliamentary Inquiry into Youth Justice Centres
in Victoria found that 45 percent of incarcerated children had been subject to a previous child removal order.44
Legal and social service providers, courts and advocates all agree it is very common to see children ‘cross-over’
between the child removal and youth criminal legal systems. Children who have been in out-of-home-care
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(OOHC) in particular are criminalised at higher rates, with young people in residential care, as opposed to
kinship or foster care the most likely to ‘cross-over’ into youth justice involvement.
Aboriginal and Torres Strait Islander children
The statistics relating to Aboriginal and Torres Strait Islander children in this ‘cross-over’ is alarming. As of 31
December 2019, 64% of Aboriginal children and young people subject to youth ‘justice’ supervision had a
previous or current child removal order, compared with 37% of non-Aboriginal children and young people
involved in youth justice.45 Almost one in five of the OOHC group were Aboriginal children and young people,
which is 11.5 times the rate of the general population.46
Aboriginal and Torres Strait Islander children are being removed from their families at steadily increasing
rates, with advocates predicting that the number of Aboriginal and Torres Strait Islander children in care will
double by 2029.
It is impossible to divorce the colonial, racist roots of the child removal system from the way it operates today.
The Commission for Children and Young People Victoria states that:
‘The legacy of the racist policies and practices that forcibly removed Aboriginal children and young
people from their families, causing intergenerational trauma, disconnection from culture and
impairing parental capacity and wellbeing, cannot be separated from these recent experiences.’47
The Family Matters Report 2020 states:
‘Over-representation of Aboriginal and Torres Strait Islander children in out-of-home care is reflective
of systemic racism and a lack of action to protect and promote the human rights of Aboriginal and
Torres Strait Islander children. Past and present discriminatory government policies and practices,
and their continuing impact on children, families and communities, drive ongoing contact with child
removal systems. The lack of culturally safe and responsive service systems results in underrepresentation in universal prevention and early intervention services, which contributes to overrepresentation in statutory service systems.’48
The Family Matters report also notes that once an Aboriginal child is in OOHC, it becomes harder and takes a
longer amount of time to reunite them with their family.49 The report emphasises the need for ‘prevention and
early intervention to strengthen families and communities’50 to reduce the number of Aboriginal and Torres
Strait Islander children having any sort of contact with the child removal system.51
From protection to punishment
A child who comes into contact with the child removal system often has other complicating factors in their life.
They are likely to have experienced poverty, trauma and instability at home and school. Instead of receiving
holistic, culturally-appropriate and trauma-informed support, these children’s existing trauma is compounded
by the conditions and structures of the child removal system. Practices such as sibling separation, failing to
comply with the Aboriginal and Torres Strait Islander Child Placement Principle and high staff turnover cause
significant harm to these children. These practices, which contribute to ongoing exposure to trauma and abuse
of children in OOHC and youth justice, have been the subject of multiple Royal Commissions and inquiries
finding systemic abuse endemic to both systems.
A child who is then pushed into the children’s prison system from OOHC is already at a disadvantage as they
are unlikely to have received the support they need to respond to their various needs. This leads OOHC
services more likely to resort to criminalisation and police to manage behaviours. Most seen in residential
care, practitioners are instructed to respond to children’s behaviour with punitive legal responses and overpolicing for relatively minor issues, or in some cases, mental health crises. As a result, children in OOHC,
particularly those living in residential care, are more frequently cautioned, arrested and charged for minor
offenses that would be unlikely to involve police in a family setting.
Among experts, this process is referred to as ‘care-criminalisation’ by which undertrained and poorly paid
residential care staff regularly rely on police to discipline children. Regular presence of police at residential
care homes contributes to criminalisation by normalising police presence. This can often escalate conflict and
contribute to police targeting, as children become well-known to police.
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Responsibility for care-criminalisation is shifted between the police and child removal workers. The police
blame the child removal workers and residential care providers for involving them in the first place and state
that these conflicts should be dealt with within the families, while the residential workers blame the police for
failing to exercise their discretion in relation to charging and arresting children. This finger-pointing exercise
ultimately endangers the children who are in need of protection and support.
After OOHC
Once a child turns 18 and leaves OOHC, they lose the support, funding and services they received while in
care, resulting in a range of outcomes that leave young people vulnerable to criminalisation. In 2016, the
Victorian Youth Justice Inquiry found that inadequate transition and post-care support increases the
likelihood of a young person having ongoing and increased involvement in the criminal legal system.
The Victorian government recently announced that state support will be extended from 18 to 21 years of age.52
This is a welcome and much-needed reform. However, this reform in itself cannot be expected to undo the
years of trauma and criminalisation experienced by children involved in the child removal system, and
particularly the OOHC system during their most formative years.

1.3

The misidentification of family violence perpetrators

There is a clear link between family violence victimisation and incarceration in Australia. Studies have found
that at least 85% of women who are in prison in Australia are victims of abuse—a study by ‘Sisters Inside’
found this figure to be even higher at around 98%.53 For Aboriginal and Torres Strait Islander women in
prison, these rates are significantly higher.
The Victorian Royal Commission into Family Violence (RCFV) also found that the act that led to
imprisonment was often as a result of ‘trauma or under duress or coercion from a violent partner.’54
The family violence protection system in Victoria needs to be reformed to better protect women experiencing
family violence. Victim-survivors are falling through the cracks in this system and landing in prisons.
Family violence protection orders and police duty failures
Family violence protection orders are frequently found to be an entry into the criminal legal system for female
victim-survivors of family violence. Police-issued orders were found by the RCFV to be the most problematic,
as police lack the understanding of family violence situations and are ‘consistently misidentifying female
victims of family violence as primary aggressors.’
A report by Women’s Legal Service Victoria states:
‘.. the main police members lack familiarity with the fairly sensible guidance in the Code of Practice
for the Investigation of Family Violence (“The Code of Practice”). Attending members can arrive into a
chaotic and overwhelming scene. Where the primary aggressor is wrongly identified, our research
shows that this correlates strongly with duty failures.’55
Further, misidentification by the police can also result from focusing on a particular incident of violence.56
This ignores the fact that family violence can occur over a lengthy period of time, and includes psychological,
verbal, sexual, financial and emotional abuse which cannot be captured in one incident where the police are
called in.
If a victim-survivor has subsequently been found not to be the primary aggressor in a family violence incident,
there are also issues amending the police’s LEAP database to reflect this change. This means that the victimsurvivor is at risk of being misidentified again as an aggressor. For example, if another family violence incident
occurs between the same parties and the aggressor calls the police, the police attend the scene without the
knowledge that the victim-survivor has been previously misidentified and charge the victim-survivor of
committing violence or breaching a Family Violence Order.
For women respondents to family violence protection orders, a breach of these orders can be an entry into the
criminal legal system. An Australian Law Reform Commission (ALRC) report found that police-issued
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protection orders that were made without the consent of the parties exposed them to a greater risk of
breaching the order, leading to criminal charges.57 For Aboriginal and Torres Strait Islander people, the risk of
breach was even more significant, particularly for those in remote communities who lack ‘access to legal
advice’ or ‘functional English literacy skills’ to apply to vary the order.
Research by Australia’s National Research Organisation for Women’s Safety (ANROWS) found that almost
half of the women murdered by an intimate partner in Queensland had previously been labelled by police as
the perpetrator of domestic violence.58
Clearly the police are still navigating the complexities of understanding and responding to family violence
appropriately. Duty failures by the police have been subject to scrutiny by the RCFV. It is time to concede that
the role of police in family violence incidents is more problematic for victim-survivors than it is helpful.
A punitive, carceral response to family violence puts women victim-survivors in danger. We are alarmed that
this trend of giving the police and the criminal legal system more powers to confront the issue of family
violence continues, with the recent discussion of criminalising coercive control in Victoria. Despite repeated
critiques from countless First Nations women, academics, frontline workers, and activists59—there seems to be
an eagerness to criminalise coercive control. While this might seem like a way to send a strong signal about
how serious the government is about tackling the issue of family violence, the fact remains that the police will
still be the first point of call for these laws to be acted on.
We submit that for the various reasons outlined above, the police and the carceral system cannot be an
appropriate response or the solution to the issue of family violence in this country.

1.4
From the streets, to prison, to the streets: the spiral of homelessness and
incarceration
‘The relationship between poverty, homelessness and incarceration has been recently made clear with
the closure of the Gatwick Hotel in Melbourne and it’s gentrification for the purposes of
entertainment for Channel Nine’s The Block. Since the closure of the Gatwick Hotel, 32 women have
been incarcerated. Most of their charges were related to homelessness and poverty, for example those
sleeping rough and using drugs to stay awake to feel safe while on the streets.’60
Poverty, homelessness and incarceration are deeply connected. This section demonstrates the way that
successive Victorian governments’ housing policy choices have left thousands61 without a roof over their head,
and subsequently pushed them into prisons.
The Australian Institute of Health and Welfare reports that one third (33%) of people entering prison were
homeless in the four weeks before prison: 28% of these were in short-term accommodation and 5% were in
unconventional housing or sleeping rough.62 The combination of policies targeting criminalised groups results
in a spiral of homelessness and incarceration that becomes gradually more difficult to escape.63
A number of structural and legislative decisions push people into homelessness, typically, those that are
already marginalised, criminalised and racialised by Government policies.64 The marginalisation of Aboriginal
and Torres Strait Islander people means that that they are particularly likely to experience homelessness.65
Victoria has the fastest rising rates of Aboriginal and Torres Strait Islander people accessing homelessness
services in the country.66 In 2019, 17% of Aboriginal people in Victoria sought homeless services in
comparison to less than two per cent of all Victorians.67 In Victoria, Aboriginal and Torres Strait Islander
communities are being pushed into homelessness at higher rates due to a lack of appropriate and accessible
housing, employment opportunities and high rates in out of home care.68
Homelessness further criminalises Aboriginal and Torres Strait Islander communities, leaving them visible in
public spaces and at risk of targeting by police.69 Rising rates of homelessness among Aboriginal and Torres
Strait Islander communities, coupled with governments’ refusal to provide enough affordable housing,
particularly Aboriginal housing,70 means incarceration rates of Aboriginal and Torres Strait Islander people
will continue to rise.
Legal and social housing policies and practice also push many women into homelessness and criminalisation.
As discussed elsewhere in this submission, a particular area of concern is police misidentification of women as
family violence perpetrators. Police misidentification of family violence victims has far-reaching implications

Page 13 of 36

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 157
RECEIVED 30 SEPTEMBER 2021

for women’s lives, particularly for securing housing. Fitzroy Legal Service reports that once misidentified,
women (who are often fleeing unsafe accommodation with a violent partner) will be refused entry at social
housing accommodation as their record will deem them ‘aggressive’.71 This gives women little choice but to
sleep rough, in cars or other public areas where they are likely to have further contact with police.72 Fitzroy
Legal Service notes that while homeless, men often coerce women into survival crimes (such as low-level theft
and property crimes), which can also lead to further police contact and incarceration.73
Eviction laws also push victim/survivors and their children into homelessness. Australian housing policy has
increased the role of social housing landlords in responding to crime and non-criminal, anti-social
behaviour.74 Research by the Australian Housing and Urban Research Institute found that landlords’ punitive,
heavy use of eviction proceedings have pushed victim/survivors of family violence out of housing, or forced
them to stay with a violent partner to have a roof over their head.75
Criminalisation and homelessness in women also impacts the lives of their children. Flat Out states that
women who have been incarcerated often experience homelessness on release, meaning their children are also
sleeping rough or in insecure accommodation.76 This means they are far more likely to be removed from their
mothers and placed in out-of-home care. The high rates of criminalisation in out-of-home care are likely to
further marginalise these children, potentially resulting in homelessness and incarceration.77 This
demonstrates the intergenerational impacts that the cycle of homelessness and criminalisation can have.78
Bail laws also contribute to the criminalisation people experiencing homelessness. Legal services consistently
report that people facing charges have been pushed onto remand in prison because they do not have a safe
place to stay, while others (who are not experiencing homelessness) facing the same charges, would be able to
stay in the community on bail.79 Elizabeth Morgan House explains how courts deny bail due to homelessness:
“People who present in court and do not have a suitable address to advise the Courts of are often
denied bail and remanded…When crisis accommodation can be sourced, such as hotels and boarding
houses, the Courts often advise that the accommodation is unsuitable and will not be considered. For
a primary parent being incarcerated this has a massive impact on the family unit and we see children
ending up in care with parents struggling to regain custody upon release.”80
Prisons are a key contributor to rising homelessness among criminalised groups. Lack of post-release services
and housing pushes formerly incarcerated people into homelessness, including those who had stable housing
before entry to prison.81 Post-release information demonstrates that more than half (54%) of people leaving
prison expected to be homeless on release: 44% planned to sleep in short term or emergency accommodation,
2% planning to sleep rough and 8% not knowing where they would sleep.82 This demonstrates that spending
time in prison further marginalises people, leaving them more likely to be homelessness upon release than
upon entry.
Journeys Home, a longitudinal survey of homelessness in Australia, found that the prevalence of
homelessness was higher for respondents who had a history of contact with the criminal legal system, “with
homeless rates 15 to 20 percentage points higher than for those that had no contact.”83 Private, public and
social housing policies also have policies to reject people who may have a criminal record, be considered high
needs, violent or likely to use drugs.84 As a result, despite the very high need for accommodation among
previously incarcerated people, “this group face regular exclusion from services because of the fact that they
have been to prison.”85
The Australian Institute of Health and Welfare found that people exiting prison are not only likely to be
homeless, but also “less likely to exit homelessness.”86 Homelessness, unstable and/or unsafe accommodation
pushes many formerly incarcerated people into worse situations, including problematic drug use and
reincarceration.87 For many formerly-incarcerated people, the situation can become so bad that the shelter of
prison appears to be a safer choice. This leads some to reoffend with the aim of returning to prison out of
necessity for shelter.88 The experience of formerly-incarcerated people post release demonstrates how
Government policy choices on post-release services, housing affordability and availability, public and social
housing policies all push people into homelessness and ultimately into prison, often repeatedly.
Building homelessness: Victoria’s housing policies push people onto the streets
Recent government policy choices have been characterised by privatising public housing and refusing to build
enough social homes to meet need. Since the 1990s, governments have responded to rising demand for
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housing by implementing more stringent entry criteria.89 This made it more difficult for people in need to
access public housing as only people in the greatest need for housing are accepted, such as those who are
already homeless or sleeping rough.90 This means that for many, their situation had to worsen before
governments would assist them with social housing. Australia’s few new public housing projects since the
1990s have not been enough to address the housing need.91 These decisions have left Australia with an acute
shortage of social housing and rising numbers of people left homeless. Projections made in early 2020
estimate that Australia will need 500,000 new affordable homes by 2026.92
Decades of Victorian housing policies have left tens of thousands homeless. Victoria currently has the lowest
proportion of social housing to general housing in Australia, at 3.2% compared to the national average of
4.5%.93 The Victorian Government’s “Big Housing Build” will increase the state’s total social housing supply by
10%,94 resulting in 9,300 new social housing properties, 95 however, this does not come close to the estimated
need for 30,000 new social housing properties. 96
In addition, it is estimated that only 6,000 of the new properties under Victoria’s ‘Big Housing Build’ will be
available to the approximately 100,000 people currently on the priority section of the Victorian Housing
Register (the waiting list for public housing). Many may be rented at market rates, or only slightly below
market rates. This is because the additional housing will be run by private community providers, who are only
obliged to offer 75% of the stock they control to those on the Housing Register—the rest may be privately
rented.97 This policy will leave thousands without housing, increasing their likelihood to be targeted by the
criminal legal system, criminalised and incarcerated.
Criminalising homelessness: public space offences in Victoria
Homelessness forces people to carry out essential activities in public. Victoria’s public space offences make
these activities, like sleeping or drinking, illegal in public. These laws represent policy decisions by successive
Victorian Governments’ to respond to poverty and homelessness with criminalisation, rather than support,
housing and services.
A wealth of lived-experience accounts and qualitative survey data demonstrates that people experiencing
homelessness are heavily charged with public space offences.98 This systematically criminalises people who
are homeless and living in poverty, contributing to mass incarceration in Victoria.99 Public space laws that are
criminalising people for undertaking everyday activities in public, or acts to support their survival100 include:
•
•
•
•
•
•
•

Vagrancy,
Loitering,
Trespass,
Public drinking,
Anti-begging,
Anti-sleeping and
Anti-camping laws.

Australia’s superior courts have recognised that public space offences should not be used to criminalise
homelessness or as “a punishment for poverty.”101 Further, UN Special Rapporteur on Adequate Housing has
argued that Australian Governments are criminalising homelessness and violating a number of rights that
enable people to live free from marginalisation and punishment.102

1.5
Following the money: who is making the profits, and from what, in
Victoria?
Note: The following is a short summary of the more comprehensive chapter we have attached, titled
“Following the Money”. Please see this chapter for further detail.
The incarceration of individuals in Victoria is big money for a wide range of companies across several
industries, from private prison operators to the construction firms building these facilities.
Victoria regularly sees election campaigns centred on “tough on crime” policies from both major parties, and
this is in the direct interest of the multitude of private companies that profit on the continued incarceration of
individuals, disproportionately Aboriginal and Torres Strait Islander Australians and the most marginalised in
our community.
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The existence of these private interests in maintaining high levels of incarceration in the state can be seen as
one driving factor behind Victoria’s ever-growing prison population - which is growing again despite a dip
during the Covid-19 pandemic last year.
Prison Privatisation in Victoria
Out of Victoria’s 11 prisons, three are outsourced to private contractors, including some of the biggest ones in
the state.
While other states such as Western Australia and Queensland have moved away from the concept of private
prisons due to myriad concerns, the current Victorian Labor government has continually backed them.
“The corrections system in Victoria operates as one system and has a strong partnership with its private
operators,” a Victorian government spokesperson said.103
“Privately-operated prisons are subject to a comprehensive performance management regime to ensure they
deliver high-quality correctional services.”104
This is debatable, to say the least. A 2018 report by the Victorian Auditor-General found that there was “little
data on whether Victoria’s prisons are safe, secure and meeting performance requirements publicly
available”.105
US-based real estate investment trust GEO Group runs the Fulham Correctional Centre on a contract
estimated to be worth $593 million running from 1995 to 2035, and the Ravenhall prison on a contract worth
$2.529 billion running from 2014 2042.
British multinational private security company G4S operates the Port Phillip Prison on a contract worth $1.8
billion, running from 1996 to 2037.
For the operation of these three prisons alone, the Victorian government is paying private overseas companies
more than $700 million each year.
The private interests profiting from Victoria’s ‘tough on crime’ policies
Following the introduction of a number of “tough on crime” policies, such as the tough bail laws, the Victorian
government launched the “prison infill” program, which has seen huge sums of money poured into private
companies for the expansion of a number of prisons in the state.
This prison expansion program has continued in 2021 despite the prison population in the state dropping
somewhat last year due the ongoing pandemic.
The expansion program has already seen large sums of money being paid to construction firms for the
expansion of prisons across the state.
In March 2021 the Victorian government announced a project to build 106 new cells, including 20 for solitary
confinement, at the Dame Phyllis Frost Centre. It is paying Queensland-based construction firm WATPAC
more than $105 million to complete the project, and has also paid law firm MinterEllison $108,000 over two
years for legal advice on it.
The Chisholm Road prison is also being expanded before it has even opened, from 700 beds to 1248 beds.
Prevalent prison builder John Holland will be paid more than $1 billion for this job.
At the start of this year, construction firm Fairbrother won a $38 million state government contract to expand
the Middleton Prison, also part of the prison infill program.
Modular Building Systems will also be paid $42 million over four years to build new “pop-up cells” to be
distributed to these prisons.
Even in the state’s public prisons, the health services are outsourced to GEO Group, which also runs two
prisons in the state, on a contract worth $459 million from 2012 to 2021.
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The exploitation of prison labour in Victoria
There are also financial interests in the labour incarcerated individuals are forced to perform while in prison.
All people in Victorian prisons are required to work if they are able to and are less than 65 years old. The state
government also contracts with private companies in sectors such as metal fabrication, timber, agriculture and
horticulture. People in prison are paid at three different levels depending on the degree of responsibility,
complexity, skills and hours worked, with 20 per cent of their earnings withheld until they are released.
The state government does not reveal these pay rates, but participants at three Justice Map yarning circles,
held in Ararat and Tarrengower prisons, and in a post-release facility, revealed that they have received pay
rates of between $3.00 - $6.00 per day.
Please see the attached chapter, “Following the Money”, for more detail.

1.6
The policies incarcerating more Victorians than ever before: mandatory
sentencing, bail laws and increased police powers
In the last five years, specific laws and policies have pushed thousands of people into the criminal legal system.
Building on the carceral policy-making of successive governments, the Victorian Government’s changes to the
following laws particularly result in the incarceration of criminalised people.
Mandatory sentencing
In 2018, the Victorian Government introduced mandatory jail sentences for people who injure emergency
service workers. Made harsher in 2020,106 these laws fall into a pattern of Victorian justice reforms introduced
to appear ‘tough on crime’ to voters, while pushing marginalised people into prisons as a result.107
The failures of mandatory sentencing to reduce crime are well established, with studies suggesting that
harsher penalties do not deter people from crime.108 Mandatory sentencing fails to prevent violence because it
does not address its root causes, and serves a political purpose at the expense of justice processes. It has been
proven to drive up incarceration and clog the criminal legal system and prisons with people who would
otherwise be in the community. After the Queensland Government introduced mandatory sentencing in 2012,
so many people were pushed into prisons that there was a shortage of beds.109 These laws cost Queenslanders
$60 million in increased incarceration costs.110
Evidence shows that the way mandatory sentences funnels people onto custodial sentences can increase
recidivism. Spending any amount of time in custody pushes people into the spiral of unemployment,
homelessness and disconnection from community, making it harder to break away from justice involvement
and survival crimes.111
Australian governments, including the Victorian government, have introduced mandatory sentencing for
crimes that are most commonly committed by criminalised groups, such as people in poverty and Aboriginal
and Torres Strait Islander people.112 Traditional ‘white collar crimes’, however, do not have mandatory
sentences attached and are considered with judicial discretion. In the case of Victorian laws on injuring
emergency service workers, cases often involve criminalised groups who are more likely to come into contact
with emergency services, such as people sleeping rough, those with substance addiction, disability or in mental
health distress. These laws further criminalise marginalised groups, pushing them into prisons faster and at a
higher rate.
Bail and parole
1) Changes to bail laws
The Victorian Government’s changes to bail laws in 2017 demonstrate a clear link between reactionary, ‘tough
on crime’ policy-making and the increased incarceration of unsentenced people, particularly women and
people from marginalised groups.113
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The reforms were an immediate response to the 2017 Bourke St Mall attack, committed by a man on bail.114
These bail amendments created some of the strictest bail laws in Australia and have resulted in almost one
third of Victoria’s prison population being unsentenced.115 The number of remandees in Victoria has more
than doubled in the last six years, from 1,139 in 2014 to 2,973 in 2019.9 Remandees now constitute 37% of
Victoria’s prison population, compared with 19% five years earlier. This remand population is a primary driver
of the growth in Victoria’s prison population.
The Victorian Government created both these bail and parole laws (discussed below) “under the guise of
targeting violent men,” but non-violent women have paid the price.116 This reactive policy-making pushed
many marginalised people, particularly women, behind bars for minor, non-violent offences. Typically,
women are criminalised for low level offences such as property crime and shop-lifting. This is particularly true
for women experiencing homelessness, who are often criminalised for low-level offences. Without a place to be
bailed to, courts are more likely to remand women experiencing homelessness into custody.117
The Human Rights Law Centre studied the impact of these laws on women in Victoria, finding a 150% increase
in remand rates of women over five years.118 Of these women, 9 out of 10 are on remand, unsentenced. The
vast majority are victim/survivors of trauma and family violence and 70% have children they are now
separated from, leaving them likely to be targeted by punitive child removal practices.119
Victoria’s bail laws particularly target Aboriginal and Torres Strait Islander women, pushing them onto
remand for very minor offences. The Victorian Government’s laws, including these bail amendments, have
pushed many Aboriginal and Torres Strait Islander people behind bars, with numbers doubling in the last 10
years.120
The death in custody of Gunditjmara, Dja Dja Wurrung, Wiradjuri and Yorta Yorta woman, Veronica Nelson,
demonstrates how bail laws criminalise marginalised women, with devastating effects. On 30 December 2019,
Ms Nelson was arrested and taken into custody in relation to shoplifting and outstanding warrants. After
appearing without a lawyer, she was refused bail and locked up in pre-trial detention at the Dame Phyllis Frost
centre, a maximum security prison. Ms Nelson was distressed, in pain and made many calls for help. She was
found dead in her cell three days after being incarcerated.121 Before the Victorian Government implemented
this punitive bail system, it is very unlikely Ms Nelson would have been remanded in prison.
These bail laws, working in conjuction with parole amendments, represent the Victorian Government’s
systemic, carceral violence against women while claiming to protect them from male violence.
2) Changes to parole laws
The Victorian Government introduced punitive changes122 to the parole system in 2012, in response to the
high-profile case of Adrian Bayley, who raped and murdered Jill Meagher while on both bail and parole.123
Though this legislation was introduced in response to serious violent and sex offences, the implications of the
amendments affect a wide range of people with criminal convictions. This punitive response to parole
breaches particularly criminalises marginalised groups. Due to unemployment, homelessness and other
outcomes of marginalisation,124 Aboriginal and Torres Strait Islander people breach parole more often than
non-Aboriginal and Torres Strait Islander people. In 2010-11, 59% of adult Aboriginal and Torres Strait
Islander people in prison had no previous parole breaches, while 71.2% of non-Aboriginal or Torres Strait
Islander people in prison.125 This means that Aboriginal and Torres Strait Islander people are more likely to be
affected by parole changes, and pushed further into the criminal legal system.
These amendments126 have made parole so difficult to attain and complete that people in prison are opting out
of the system and spending more time in prison as a result. In a report by the Victorian Ombudsman, one
corrections officer was quoted saying:
“Prisoners are saying to the parole board ‘I don’t want my parole, stick it, I’m not doing it’ ... [this is
happening] because the Parole Board is making it almost impossible for anyone to get through their
parole…You can be breached on an allegation, you can be breached on suspicion, you can be breached
on a phone call made to the board by anybody expressing any sort of concern about this person...
because it is so easy to breach, they’re saying ‘well you know what, it’s not worth it, I’d rather get out
with nothing hanging over my head.’”127

Page 18 of 36

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 157
RECEIVED 30 SEPTEMBER 2021

Unjust parole laws mean that people are more likely to be incarcerated for longer and reincarcerated postrelease. The Victorian Government’s refusal to fund adequate post-release support means that people on
parole are also unlikely to have the support they need to meet parole conditions, such as access to
accommodation and drug and alcohol support. Instead, the Victorian Government is using these laws to
funnel parolees back into prison, while ignoring its responsibility to address disadvantage and other key
drivers of crime for recently released people.
3) Expansion of police powers
Australian state governments are systematically increasing the power of police, creating ‘security states’
characterised by increased police powers, scope and militarisation of tactics and weapons.128 Particular legal
markers of ‘security states’ include the increase of move-on, public order and anti-protest laws.129 This blurs
the separation of powers between police and government. Further, governments legislating preventative
policing and enabling over-policing in public spaces represents an increase in the value of perceived public
security at the expense of people’s everyday freedoms130 and the mass incarceration of criminalised groups.131
The Victorian Government’s significant expansion of police powers in response to the COVID-19 pandemic
during 2020 demonstrates the impact of long-term, largely unchecked police powers. Early changes included
searching homes and cars without warrants, greatly expanded powers to compel people to provide their name
and address,132 greater powers to detain.133 Legal advocates considered this a dangerous expansion of powers
that enable police to criminalise marginalised groups and maintain excessive power over long periods of time
without reliable oversight.134
The Victorian Government’s decision to grant increased police discretion and pre-emptive powers actively
permitted discriminatory policing in the most marginalised communities in the state.135 The geographic
distribution of fines demonstrate the way Victoria Police targetted and overpoliced areas with high numbers of
poor, Aboriginal and Torres Strait Islander people and communities of colour.136 Victoria Police’s location data
for fines issued for breaching the state’s public health orders demonstrates that in Dandenong, a low socioeconomic area with a high migrant population, Victoria police issued 333 fines, despite only 15 cases in the
area.137 In Stonnington, however, a high socio-economic area of Melbourne that recorded the second-highest
number of cases in the state, Victoria Police issued only 82 fines.138
Victoria Police also used expanded powers to target children with fines. This resulted in over $3 million in
fines for breaching COVID-19 public health restrictions. In many cases, the cost of fines were above the
maximum limit allowed by the Children’s Court of Victoria.139 Many of these children belong to marginalised,
overpoliced communities, thus the financial impact of fines is particularly great. Non-payment of fines can
result in further contact with the criminal legal system, further criminalising children during a pandemic.140
Victoria Police’s targeting of marginalised groups with fines, further demonstrates the way that expanded
powers enable discrimination, further impacting low socio-economic groups with fines they will struggle to
pay or contest,141 pushing them further into debt and contributing to criminalisation.142

2 Strategies to reduce the rates of criminal recidivism
Victorian Governments’ policy and budgetary choices across a range of areas have created the current state of
mass incarceration. Locating the problem in ‘recidivists’ ignores the choices that created the current levels of
incarceration and confines solutions to the ‘bottom of the cliff’. In order to turn the tide of mass incarceration,
changes must go beyond narrow legal reforms to address the range of issues that are pushing criminalised
groups into prisons. Making changes to the drivers of mass incarceration will stop pushing marginalised
communities off the cliff (into prison) in the first place. Effective solutions must span key areas of health,
housing, social and community support as well as changes to the criminal legal system itself.

2.1

Expansion of alternative justice approaches such as restorative justice

Restorative justice provides a framework for understanding, addressing and preventing harm, by shifting the
focus from retribution to healing. Restorative practices can take many forms, including trauma-informed
victim-offender mediation, group conferencing, sentencing circles and other community-based alternatives to
custody. Many approaches centre people affected by harm to lead the design and delivery of restorative
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practices. It is important that restorative practices are implemented in conjunction with other services that
respond to the underlying causes of offending—including those that strengthen social accountability through
improving access to education, housing, food security, health services, and psycho-social support.
The use of restorative justice practices has been found to both reduce recidivism and provide substantial
benefits to victims of crime,143 such as less instances of post-traumatic stress and greater satisfaction with the
justice process and outcomes.144 The 2017 report commissioned by the Department of Health and Human
Services (DHHS), Youth Justice Review and Strategy: Meeting needs and reducing offending, found that
Victoria’s youth criminal legal system is not utilising restorative approaches, despite the significant global
evidence of their effectiveness.
The report states:
‘Restorative justice opportunities exist from early intervention through to parole planning and post
release. These opportunities and their potential are unrealised, particularly when considering the role
of victims and community satisfaction in the justice process. The lack of restorative justice elements in
the operating framework limits the opportunity for victim and community involvement, further
highlighting the limited focus on community safety and the role of the community more broadly.’145
In Victoria, the longest ongoing restorative justice program that responds to criminal offences operates solely
within the youth jurisdiction; the highly regarded Youth Justice Group Conferencing Program. There are no
ongoing restorative justice programs that respond to a wide range of crimes committed by adults.146
Many in the justice sector across the country are looking to the ACT, with hope that it will lead reforms that
other jurisdictions can follow. The ACT government is leading a number of initiatives that will be the first of
their kind in Australia, including the establishment of a Restorative Justice Unit (RJU) established in 2005.
They are proactively considering a wide range of justice reforms, including expanding therapeutic responses
such as restorative justice, and implementing a justice reinvestment strategy with the explicit goal of 'building
communities not prisons'.147 The ANU convened a Symposium on Survivor Initiated-Restorative Justice as a
Pathway to Justice for Sexual Assault on 27 August, 2021. The Victims of Crime Commissioner, Heidi Yates,
concluded the Symposium by stating that:
“anything that increases options for survivors, including access to restorative options both as part of a
criminal justice response, and also without requiring engagement with the criminal justice system is a
good thing.”148
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