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Our organisation

Established in 1973, Springvale Monash Legal Service (‘SMLS’) is a community legal centre
that provides free legal advice, assistance, information and education to people experiencing
disadvantage in our community within the City of Greater Dandenong, the City of Casey and
the Shire of Cardinia.
SMLS operates a duty lawyer service at various courts in Victoria, including Dandenong
Magistrates Court, the Children’s Court and provides legal representation at courts and
tribunals such as the Victorian Civil and Administrative Tribunal, Fair Work Commission,
Federal Circuit Court, Family Court and Victims of Crime Assistance Tribunal.
For most of the 40 years in operation, SMLS has been running a clinical legal education
program in conjunction with Monash University’s Faculty of Law, whereby law students
undertake a practical placement at the legal service as part of their undergraduate degree.
SMLS has an extensive community legal education program that is developed in response to
feedback from the range of community engagement and community development activities
that we are and have been involved in.
SMLS also has a significant policy, advocacy, and law reform program, contributing to
reforms in family violence laws and practices, access to civil procedure reforms,
discrimination towards young community members in their use of public space and their
interactions with the criminal justice system, as well as in highlighting the needs of refugees
and people seeking asylum, particularly unaccompanied humanitarian minors and women
escaping family violence.
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alcohol and other drugs
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community legal centre
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family violence intervention order

SMLS

Springvale Monash Legal Service Inc
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TERMS OF REFERENCE

These submissions seek to comment on the following terms of reference:
1. Strategies to reduce rates of criminal recidivism; and

2. An examination of how to ensure that judges and magistrates have appropriate knowledge and
expertise when sentencing and dealing with offenders, including an understanding of
recidivism and the causes of crime.
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SUMMARY OF RECOMMENDATIONS:

1. That the Victorian Government prioritise supporting community legal centres to deliver
tailored community legal education and engagement to young people, in order to:
a. empower young people with increased knowledge of their legal rights and
responsibilities;
b. empower young people to make more informed choices; and
c. Increase young people’s knowledge of where to go to get help if needed.

2. Expand the youth cautioning program Victoria-wide so that police issue cautions to young
people even if a young person does not admit the offence, provide a no-comment interview or
have a prior criminal history.

3. Raise the age of criminal responsibility to at least 14 years old.

4. Amend the Criminal Procedure Act 2009 so that the Court may adjourn proceedings to enable
an accused to participate in and complete a diversion program, without requiring prosecution
consent.

5. Redirect investment into primary prevention, including funding allocation for building
community trust and confidence in services.

6. Prioritise investment in research to explore what reforms may be needed to ensure the
criminal justice system adequately accounts for and responds to matters where the accused is
a victim-survivor of family violence and/or experiencing gambling harm.

7. We recommend the immediate implementation of the recommendations of the Inquiry into
the use of cannabis in Victoria, with focus on:
a. Investigating the impacts of legalising cannabis for adult personal use;
b. Investigating state and Commonwealth laws inhibiting the introduction of legislated
and regulated cannabis market;
c. Adequate funding and resourcing of the alcohol and other drugs sector;
d. The expansion of drug diversion programs;
e. Legislating for a Youth Caution program; and
f. Reforms to drug driving offences relating to cannabis.
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INTRODUCTION
We thank the Legislative Council Legal and Social Issues Committee for this opportunity to make a
submission to the Inquiry into Victoria’s criminal justice system.
These submissions are based on our Centre’s long history of providing legal assistance, community
legal education and community development work to those experiencing disadvantage. In terms of
our Centre’s criminal law practice, our work predominantly relates to summary offences or
indicatable offences triable summarily at the Magistrates Court. Relatedly, these submissions are also
based on our experience providing a duty lawyer service to young people in intervention order matters
at the Children’s Court.
Between March 20201 and September 2021, out of approximately 398 clients we assisted in relation
to a criminal law matter, approximately:








17% indicated to have experienced family violence
29% indicated they had dependent children
19% were under the age of 25 years
19% indicated they had a disability
37% indicated they were unemployed
9% indicated they had no income
12% indicated they were at risk of homelessness

Additionally, we see clients who experience mental health issues; alcohol and other drug (‘AOD’)
issues; have experienced trauma as victim-survivors of sexual assault and/or family violence or as a
refugee or asylum seeker.
Springvale Monash Legal Service Inc (‘SMLS’) supports a long-term vision for addressing the
growing prison population and rates of recidivism, one which treats people with compassion and
dignity, takes a human-rights centred approach and acknowledges that the drivers of offending
behaviour are often a result of broader social and systemic failures and inequalities. Overarchingly,
our submissions support initiatives that expand opportunities to divert persons away from the criminal
justice system. We support a redirecting of investment away from the prison system and into primary
prevention so people may have timely access to tailored and high-quality support.
Young people and community legal education
Through our work, we have observed that young people may experience unique disadvantages
attributable to their age. Young people tend to be low-income earners, may not be well-informed of
their legal rights and responsibilities, may have minimal or underdeveloped skills to self-advocate, are
vulnerable to exploitation and may not readily access legal assistance.
Age-based disadvantage may be compounded by other layers of disadvantage as experienced by the
clients we see at SMLS. Many of the young people we see may be from migrant families where
English may also be a second language; may have a disability, including mental health issues;
experience drug and alcohol dependency; and have past experience of trauma.

1

March 2020 coincides with the beginning of government-imposed restrictions as part of the national public
health response to managing the COVID-19 pandemic.
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Many unaccompanied minor refugees and people seeking asylum are prevented from accessing family
reunion, creating significant disadvantage, trauma and vulnerability. Currently, unaccompanied
children seeking asylum in Australia have the Minister for Immigration appointed as their guardian,
creating a conflict of interest. Unaccompanied minors urgently require an independent guardian to
advocate in their best interests.
These experiences of disadvantage hamper opportunities for young people to fully participate in
social, political, economic and civic life. Moreover, these disadvantages place young people at risk of
having a negative interaction with the justice system, including the criminal justice system. Young
people are also at risk of allowing their legal problems to escalate if unprompted to receive legal
assistance.
In circumstances where our young clients are already experiencing other forms of disadvantage, the
current economic, social and health crisis arising from the global pandemic further exacerbates the
risk that young people may have a negative interaction with the justice system. Now more than ever,
there is an urgent need for young people to access legal education.
The earlier a Victorian child appears in court, the more likely they are to be in the criminal justice
system as an adult.’2 The key to reducing crime is shifting focus away from punishment and towards
evidence-based initiatives that prevent crime before the damage is done.
We support an approach which protects rather than punishes young people at risk of encountering the
criminal justice system.3 Community legal education plays as an important role in contributing to this.
Through our programs, we see value in educating young people on their legal rights and
responsibilities. In some instances, young people do not even realise that their issue is legal in nature
or that they can and should seek help from a lawyer.
Our community engagement work with young people not only seeks to increase knowledge of the
law, but also aims to de-mystify the justice system and encourage help-seeking behaviour.
As an example of a preventative community development program, SMLS has been delivering
Sporting Change. The program contributes to young people engaging constructively in their
community and in society by using sport to teach young people about the law. The program also
increases access to justice for young people through an integrated school lawyer based within the
school environment.
Sporting Change seeks to encourage positive interactions with the justice system by integrating legal
education and sport-based engagement strategies. It also seeks to build an understanding among
young people about the role of law in society, and how it impacts the ways in which we engage in our
community.
The integrated school lawyer provides increased access to justice, assisting young people with issues
such as family violence, consent laws and criminal law. Given that students study full time and
largely do not drive, there are otherwise significant barriers to accessing existing legal services. Early
intervention of legal problems reduces the need for more complex and intensive intervention to
resolve the problem at a later stage. Facing a legal issue can also severely disrupt the young person’s
engagement at school. School lawyer programs report improved relationships between students with
family and peers, and increased attendance at school.
In our evaluation of our Sporting Change program, we found that of the young people who
participated in the program:

2

Victorian Council of Social Service, 2018, Insight: Crime and Justice, Victorian Council of Social Service
Federation of Community Legal Centres Vic, 2020, A just and equitable COVID recovery: a community legal
sector plan for Victoria, Melbourne, p 43.
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97% reported they knew more about their legal rights and responsibilities after participating
in Sporting Change;
98% reported that learning about their rights and responsibilities had a positive impact on
their lives; and
96% helped them find out more about where to get help with legal issues.5

Access to community legal education for young people and legal assistance may contribute to young
people making informed decisions regarding their rights and responsibilities.
Recommendation 1: That the Victorian Government prioritise supporting community legal centres to
deliver tailored community legal education and engagement to young people, in order to:
a. empower young people with increased knowledge of their legal rights and responsibilities,
b. empower young people to make more informed choices, and
c. Increase young people’s knowledge of where to go to get help if needed.

Diverting young people from the criminal justice system
We see value in expanding opportunities for people to be diverted away from the criminal justice
system, in particular young people. We are pleased to see the expansion of the youth cautioning
system which was piloted in a number of areas, including Dandenong. We would recommend a
Victoria-wide expansion of the cautioning program whereby police issue cautions to young people
even if a young person does not admit the offence, provide a no-comment interview or have a prior
criminal history.

Recommendation 2: Expand the youth cautioning program Victoria-wide so that police issue
cautions to young people even if a young person does not admit the offence, provide a no-comment
interview or have a prior criminal history.

In our work at the Children’s Court assisting in family violence intervention order (‘FVIO’) matters,
we have seen instances of children as young as 13 years old appearing as a respondent. We have
encountered child respondents who have mental health issues, are living with an autism spectrum
disorder (‘ASD’) and/or an intellectual disability. The experience of the intervention order
proceedings may be extremely stressful for the young person.
While FVIO matters are not themselves criminal proceedings, they establish a clear path to
criminalisation, particularly where young people may be ill-equipped to manage anger appropriately
and/or they are experiencing family violence themselves. This is problematic because it places young
people in an early position of legal vulnerability to criminalisation. We have also observed
educational disengagement to be a recurring characteristic for child respondents.
We have observed that a significant number of child respondents to FVIO matters have disclosed to
us as either experiencing family violence in the past or presently. Children are extremely
disempowered in their ability to substantiate allegations where they have been misidentified as the
primary perpetrator of family violence.
On the ground, it is not clear whether police are adequately assessing whether the child’s conduct will
indeed be best addressed with a FVIO, whether the matter may be better responded to with non-legal
services or whether the primary perpetrator has been misidentified.
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We see an urgent need for better supports to be made available to families. We have observed in
recent months a significant proportion of child respondent clients with ASD. This may be an
indication of an unmet need for support for families of children with ASD.
Anecdotally, we have heard positive feedback regarding the RESTORE program at Melbourne
Children’s Court.
We do highlight that reinvestment into support services necessarily requires an allocation of funding
to match the intensive effort necessary to build public trust and confidence in the services. As we have
seen from the government’s challenges to implementing its public health response to the current
global pandemic, public trust and confidence in services is critical and that this trust needs to be
proactively built with ongoing community engagement.
Given the serious long-term impact of criminalising young people, we see an urgent need to raise the
age of criminal responsibility to at least 14 years old.

Recommendation 3: Raise the age of criminal responsibility to at least 14 years old.
Recommendation 4: Redirect investment into primary prevention, including funding allocation for
building community trust and confidence in services.

Diversion program
The diversion program offers a critical opportunity to divert persons away from the criminal justice
system. Currently the Court’s power to place an accused on a diversion program is contingent on the
prosecution consenting to the matter being adjourned so that the accused may complete that program.4
On the ground, we see some inconsistencies in the circumstances where the informant and/or the
prosecution are prepared to consent to the diversion program, whereby consent may be granted in one
case yet withheld in another notwithstanding the circumstances between the two cases appearing to be
comparable. It is often difficult to ascertain the reasoning for the inconsistent outcomes.
To achieve greater uniformity and transparency, we would advocate for reforms to the Criminal
Procedure Act 2009 so that prosecution consent is no longer needed in order for the Court to place a
person on a diversion program.

Recommendation 5: Amend the Criminal Procedure Act 2009 so that the Court may adjourn
proceedings to enable an accused to participate in and complete a diversion program, without
requiring prosecution consent.

Family violence, gambling harm and the criminal justice system
It seems the criminal justice system may be predicated on a false dichotomy between victim-survivors
and perpetrators of family violence. As already mentioned in the context of our work at the Children's
Court, there are indeed instances where the victim-survivor themselves commits family violence. We
have seen victim-survivor clients facing family violence related charges, who speak of the impact of
the family violence they themselves have experienced as creating the tense and high-stress
4

Section 59 Criminal Procedure Act 2009

9

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 146
RECEIVED 21 SEPTEMBER 2021

environment leading up to their own offending behaviour. These clients may also experience
evidentiary difficulties if they have not reported their past experiences of family violence to police.
We have observed that there appears to be a widespread reluctance by the informant, prosecution and
the Court to place clients charged with assault-related offences on a diversion program, including
where the assault may have occurred in the context of family violence. This may be in circumstances
where, notwithstanding the nature of the offence, diversion may otherwise be appropriate.
The impact of criminalising the victim-survivor of family violence may be immense, particularly
where the person has child dependents. We have encountered clients who have reported the
overwhelmingly spiralling effect of being charged with family violence related charges. The victimsurvivor may quickly become vulnerable to facing other legal issues including issues relating to child
protection, FVIO proceedings, debts and housing insecurity.
We see an urgent need to further explore and research the extent that the criminal justice system, at all
stages, is able to adequately account for and respond to family violence-related offences where the
perpetrator is at the same time a victim-survivor of family violence; whether any legislative reforms
are needed; and what related training may be needed for police, the prosecution, the legal profession,
judges and Magistrates.
We also see opportunity in exploring holistic approaches to responding to crisis, particularly in the
context of family violence. We would support further research to explore for example, the option of
having support services such as social workers, youth workers, health practitioners and/or AOD
workers to accompany police when responding to family violence calls for assistance. We would be
interested to see what the presence of those services may bring to de-escalating a family violence
crisis and what solutions may be reached beyond criminalisation of the behaviour.
We have similarly observed that more work and research may be needed to explore the extent
gambling harm is taken into consideration by the Courts.
Problem gambling is most prevalent in socioeconomically disadvantaged populations, and racial and
ethnic minorities.5 The flow-on effects from problem gambling, consisting of suicide, unemployment,
and the breakdown of relationships, contributes over $4.6 billion in social costs to the Australian
economy each year.6 Primarily, lower socioeconomic communities tend to experience higher losses in
gambling, which stems from Electronic Gaming Machines being most prevalent in disadvantaged
communities.7 These are the communities that are most in need of services like that offered by SMLS.

Christopher R. Dennison, Jessica G. Finkeldey and Gregory C. Rocheleau, ‘Confounding Bias in the
Relationship Between Problem Gambling and Crime’ (2021) 37 (2) Journal of Gambling Studies 427, 428.
6
Ashley Adolphe, Celine van Golde and Alex Blaszczynski, ‘Examining the potential for therapeutic
jurisprudence in cases of gambling-related criminal offending in Australia’ (2019) 31(2) Current Issues in
Criminal Justice 236, 244.
7
Elena Campbell, Jasmine Ali and Sarah Davidson, Centre for Innovative Justice, Unstacking the odds:
Towards positive interventions at the intersection of gambling and crime (Issues Paper, 2020) 11.
5
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There appears to be a strong relationship between gambling disorders and crime,8 Despite judges
overwhelmingly accepting the existence of gambling problems when relevant,9 it has generally been
accepted that “only in exceptional cases will problem gambling reduce the severity of punishment”.10

Recommendation 6: Prioritise investment in research to explore what reforms may be needed to
ensure the criminal justice system adequately accounts for and responds to matters where the accused
is a victim-survivor of family violence and/or experiencing gambling harm.

Cannabis law reforms
The current Victorian legislative framework criminalises possession, use and trafficking of cannabis;11
however, it is this framework of prohibition that creates a context of ’criminal activity’. We have
noted the different approaches to drug law reform that do not rely on prohibition – legalisation with
and without subsequent regulation of the cannabis market, and de jure and de facto decriminalisation.
Legalisation of cannabis provides a legislative mechanism for people to obtain drugs,12 an example
being the legal availability of alcohol and cigarettes. Legalisation of cannabis would see an immediate
decrease in drug related crime, and would also provide opportunities for harm reduction through
community driven and state level drug education and health promotion programs. SMLS supports
exploring potential models of legalisation, with a view to create a framework that has the least
associated economic and social harms for the Victorian community.
Global research into drug decriminalisation has shown positive impacts on the community including:
•a reduction of demand on the criminal justice system, with overall less use of police, courts
and imprisonment; and
•improved social outcomes, for example better employment prospects due to the absence of
recorded criminal convictions.13
Research into the possible impacts of the different models on public health, public safety, youth and
social justice is ongoing, and many experts agree that further research is required to draw firm
conclusions about the long-term changes that may occur once cannabis laws are reformed.14

Alex Blaszczynski and Neil McConaghy, ‘Antisocial Personality Disorder and Pathological Gambling’ (1994)
10(2) Journal of Gambling Studies 129,130; Gerhard Meyer and Michael A. Stadler, ‘Criminal Behavior
Associated with Pathological Gambling’ (1999) 15(1) Journal of Gambling Studies 29, 29-31; Santina Perrone,
Deborah Jansons and Lisa Morrison, Problem Gambling and the Criminal Justice System (Report, January
2013) 20-24; Ashley Adolphe et al, ‘Crime and Gambling disorders: A Systematic Review’ (2018) 35(2)
Journal of Gambling Studies 395,396.
9
Perrone, Jansons and Morrison (n 4) 137.
10
Luke Neal, ‘An Analysis of the Courts’ Assessment of Problem Gambling in Sentencing’ (2016) 40 Criminal
Law Journal 74, 88, citing R v Grossi (2008) 23 VR 500; Ourdi v The Queen (2009) 193 A Crim R 381; Chan v
The Queen [2010] NSWCCA 153, [99].
11
Drugs, Poisons and Controlled Substances Act 1981
12
Hughes, C., Ritter, A., Chalmers, J., Lancaster, K., Barratt, M. & Moxham-Hall, V. (2016). Decriminalisation
of drug use and possession in Australia – A briefing note. Sydney: Drug Policy Modelling Program, NDARC,
UNSW Australia
13
Ibid 4.
8

Office of the Prime Minister’s Chief Science Advisor, “Cannabis.” Prime Minister’s Chief Science Advisor,
New Zealand 2019, www.pmcsa.ac.nz/topics/cannabis/. Accessed 18 Sept. 2020.
14
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There is a growing understanding that traditional ‘harms’ associated with cannabis use cannot be
separated from the harms inflicted by the prohibition and criminalisation of cannabis use, and the
stigma these laws engender. The financial burden on the community, in terms of police and court
resources spent on minor offending is often cited as a key reason for reforming drug policy, however
SMLS strongly believes the human suffering caused by prohibition is grounds enough for urgent
reform.
When considering possible changes to drug laws and policies, the focus is often on what may happen
and possible outcomes for decriminalisation or legalisation. When considering drug law reform, it is
essential to map possible outcomes from the policies we consider. However, it is also important to
recognise what is currently happening now, that despite decades of prohibition people continue to use
drugs.15 We must acknowledge that the criminalisation of cannabis use is currently causing substantial
social and health related harms for people, families and communities.
The criminalisation of young people in Victoria is a serious concern, particularly for vulnerable young
people facing disadvantage. Our legal system already discriminates against young people who are
disadvantaged. For example, a residential care youth worker explained to SMLS that prior to
approximately 2015, some service provider policies explicitly required workers in residential out of
home care to inform police if a young person was using or in possession of cannabis. The youth
worker compared this to young people living with their families - ‘parents aren’t likely to call the cops
on their own kids’.16 Apparently, many services providers have since altered this approach,
recognising the harm it causes for young people, adopting a discretionary approach. However,
adopting an approach that relies on individual discretion-be it residential worker or police-can be
problematic, and may lead to discriminatory practices. To protect young people from criminal justice
system related harms for cannabis use; decriminalisation or legalisation of cannabis is necessary.
There is little evidence that prohibitionist approaches to drugs, including cannabis, deters usage, even
among young people. There have been several studies into the use of cannabis among young people in
countries with different legal structures (decriminalised, legalised or commercialised).17 One recent
study concluded that ‘Cannabis policy liberalisation does not appear to result in significant changes in
youths’ use, with the possible exception of legalisation for recreational purposes that requires
monitoring.’18 Other studies have confirmed this,19 however, the general consensus appears to indicate
that further research is required to map the long-term results of changing drug policy on young
people.

15
16
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The Australian public largely view drug use as a health and human rights issue, and largely support
decriminalisation,20 recognising that the criminalisation of cannabis significantly harms users and the
community.21 When Portugal decriminalised the use and possession of illicit drugs in 2001, it invested
in drug treatment, harm reduction and social integration.22 Studies have indicated a variety of positive
social and health outcomes, including a reduced burden on the criminal justice system, decreased
problematic drug use, reduced drug-related HIV and AIDS, and drug-related deaths.23 Researchers
have noted that the way in which decriminalisation is implemented is very important, and if
implemented properly will have a rage of benefits, notably lower numbers of people exposed to the
criminal justice system, and that there is very little evidence that decriminalisation will lead to other
types of crimes, such as supply or drug-related crime. 24
We urge for continued work on drug law reform and would call for the immediate implementation of
recommendations of the Legislative Council Legal and Social Issues Committee in its Inquiry into the
use of cannabis in Victoria report.
Recommendation 7:
1. We recommend the immediate implementation of the recommendations of the Inquiry into
the use of cannabis in Victoria which focuses on:
a. Investigating the impacts of legalising cannabis for adult personal use;
b. Investigating state and Commonwealth laws inhibiting the introduction of legislated
and regulated cannabis market;
c. Adequate funding and resourcing of the alcohol and other drugs sector;
d. The expansion of drug diversion programs;
e. Legislating for a Youth Caution program; and
f. Reforms to drug driving offences relating to cannabis.
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