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Background
On 3 June 2020 the Legislative Council of Victoria agreed that the Legal and Social Issues Committee
would inquire into, consider and report, by no later than 28 February 2022, on various issues
associated with the operation of Victoria’s justice system, including, but not limited to:
(1) an analysis of factors influencing Victoria’s growing remand and prison populations;
(2) strategies to reduce rates of criminal recidivism;
(3) an examination of how to ensure that judges and magistrates have appropriate knowledge
and expertise when sentencing and dealing with offenders, including an understanding of
recidivism and the causes of crime; and
(4) the consideration of judicial appointment processes in other jurisdictions, specifically noting
the particular skillset necessary for judges and magistrates overseeing specialist courts.
This submission responds to these issues and advocates for key reforms that are vital in improving
the ways in which Victoria’s criminal legal system responds to women.

Introduction
The Law and Advocacy Centre for Women (LACW) is a community legal centre located in Carlton and
operating across Victoria. It is the only legal service in Victoria whose primary focus is to provide a
gender-specific approach to assisting women who are in, or at risk of entering, the criminal justice
system. LACW was established in 2016, specifically in response to the rising rates of imprisonment
and criminalisation for women. Its mandate is to combat these trends by providing a holistic
approach to women in the justice system, providing a wraparound service that combines legal
advice and representation alongside case management to address the underlying causes of women’s
criminalisation and imprisonment. The majority of LACW’s legal work is in the provision of criminal
defence advocacy. Other areas of practice include infringements and fines; victims of crime
assistance; child protection and family violence intervention orders.
LACW acknowledges that we operate on Aboriginal land, and that our office is located on the stolen
land of the Wurundjeri people of the Kulin Nation. We pay our respects to Elders past, present and
emerging. Sovereignty over this land was never ceded and it always was, and always will be,
Aboriginal land.
We acknowledge also that Aboriginal and Torres Strait Islander people experience disproportionate
adverse impacts across the whole spectrum of the justice system – including as a result of
discriminatory and racist policing practices, inter-generational trauma, and systemic failures leading
to their gross over-representation in the prison system. We also recognise the resilience and
strength of Aboriginal and Torres Strait Islander communities, and the leadership they have shown
and continue to show in advocating for and implementing reforms to this system.
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We encourage the inquiry to centre the voices of women with lived experience of the criminal
justice system – in particular, Aboriginal and Torres Strait Islander women – in identifying the
problems with the current system and developing proposed reforms.
LACW supports the advocacy of a range of allied legal centres and community organisations that are
working together to reduce women’s criminalisation in Victoria. We endorse the submission made
to this inquiry on behalf of Smart Justice for Women, a subcommittee under the broader Smart
Justice Coalition coordinated by the Federation of Community Legal Centres. Below, we emphasise
or expand on the matters raised in those submissions as they relate to the inquiry’s terms of
reference.

Women in the criminal justice system
The support needs of criminalised women are interrelated and complex. Women’s pathways into
and interactions with the criminal justice system are different to men’s.
Many of the support needs with which criminalised women present are gender specific. There is
often a direct relationship between women’s trauma and personal relationships and their contact
with the justice system; between complex health needs - including mental health and chronic illness
– and criminalisation; and between substance abuse, past trauma and victimisation.
Criminalised women are more likely than men to have experienced childhood victimisation
(particularly sexual abuse), as well as subsequent victimisation as adolescents and adults, including
sexual assault and family violence.1 Evidence suggests that between 77 per cent to 90 per cent of
incarcerated women have been exposed to traumatic events.2 A 2004 Australian Institute of
Criminology study found that 87 per cent of women in custody were victims of sexual, physical or
emotional abuse.3
The strict dichotomy between victims of crime and ‘offenders’ posited by the criminal legal system
fails to acknowledge or address the complex relationship between violence and vulnerability.
Victoria’s current justice system responses are based on this false dichotomy and therefore fail to
provide trauma-informed support for criminalised women. Criminal legal processes and gaol serve to
exacerbate the trauma experienced by most criminalised women, by re-traumatising them and
undermining their prospects for rehabilitation. Likewise, services for victims of violence alienate
women who have been involved with the criminal justice system themselves.
The experiences of criminalised women are not universal. Aboriginal and Torres Strait Islander
women, and women from culturally and linguistically diverse backgrounds experience over policing
and other forms of systemic racism. Women with disability face increased social and economic
marginalisation, as well as experiences of victimisation and trauma.4 The discrimination faced by
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trans and gender diverse people in the community is linked to criminalisation,5 and transphobic
stigma, discrimination and assault make carceral settings especially damaging for them.6 We urge
the inquiry to be alive to the various and intersecting forms of marginalisation experienced by
criminalised women and seek input from a diverse range of women with lived experience of the
criminal justice system.
Given the complexities of the causes of women’s criminalisation, this inquiry must adopt a gendered
lens when examining the causes of the growing remand and prison populations in Victoria. A
gendered perspective must also be applied to diagnosing the causes of high rates of recidivism in
Victoria. Reforms proposed to address these issues that do not account for the distinctive
experiences of women will be ineffective.
In responding to the inquiry’s terms of reference, it is LACW’s submission that there are a number of
key causes of the growing remand and prison populations in Victoria:
1.
2.
3.
4.
5.
6.
7.

Current bail laws;
The inadequate supply of public housing;
Certain features of Victoria’s sentencing regime;
The criminalisation of poverty;
The failure to implement a health and harm-minimisation response to drug use;
The over-policing of Aboriginal and Torres Strait Islander and CALD communities; and
The inadequate resourcing of gender specific and culturally safe, wrap-around support
services directed towards addressing the causes of women’s ongoing criminalisation.

This submission is structured around the key themes of bail laws, housing, sentencing and the need
for additional investment in wrap-around services – specifically as they relate to women’s
experiences of the criminal justice system – with the additional factors outlined above intersecting
with each of these key themes. We note that many of the issues identified as contributing to
Victoria’s growing remand and prison populations also contribute to high rates of recidivism in
Victoria – for example, the inadequate supply of public housing. To this end, we advocate for a
number of key reforms that would address both the growing remand and prison populations and
recidivism, including:
1. Increasing funding for wrap-around support services that are gender-informed and culturally
safe;
2. Increasing the supply of public housing, including with specific housing directed to women
exiting the prison and justice systems;
3. Reforming bail and sentencing laws;
4. Redirecting funding from prisons and policing to instead invest in community services.
We also support calls by a growing number of health and legal services to raise the age of criminal
responsibility.
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1. Victoria’s growing remand and prison populations
The number of women held in Victorian prisons has more than doubled over the past decade,
growing from 248 in 2008 to 581 in 2018.7 For several years, women have been the fastest growing
cohort in Australian prisons. Between 2009 and 2019, the female prison population in Australia
increased by 64 per cent, compared with 45 per cent for males.8
Aboriginal and Torres Strait Islander women are grossly over-represented in these figures. The
number of Aboriginal women in prison has more than tripled, growing from 42 in 2012 to 147 in
2018.9
In April 2021, for the first time in the history of reporting of female prisoner statistics, the number of
unsentenced female prisoners in Victoria exceeded the number of sentenced women, with 53 per
cent of women in custody being held on remand.10 As at 31 May 2021, that number increased to 55
per cent.11
Housing large numbers of unsentenced women in custody is an expensive holding pattern, costing
the Government $391.18 per woman, per day.12
This exponential and unprecedented growth in the number of women on remand and in prison is the
result of three key factors: recent reforms to the Bail Act 1977 (Vic), increasing rates of
homelessness and housing insecurity, and Victoria’s sentencing regime.

The impact of changes to the Bail Act on Victoria’s remand and prison populations
The 2013 and 2018 legislative amendments to the Bail Act 1977 (Vic) introduced a new bail regime
that has led to a substantial increase in the numbers of accused persons facing a ‘reverse onus’ test
for bail, where they bear the onus of proving why they should be released from custody, rather than
the prosecution having to establish why bail should not be granted. These changes have significantly
expanded the circumstances in which an individual can be deprived by the State of their
fundamental right to liberty prior to their criminal charges being heard. Preservation of this right
through the granting of bail stems from the presumption of innocence, and is foundational to our
criminal legal system.
The 2018 amendments introduced a new ‘show compelling reasons’ threshold test for bail, and
greatly extended the circumstances under which a person would be required to show ‘exceptional
circumstances’ to satisfy the reverse onus test. In addition to the wider range of offences attracting
the reverse onus tests, the amendments also detail other circumstances in which particular
offending is subject to these tests – including where an offence was allegedly committed while on
parole or bail for an indictable offence, or while ‘undergoing sentence’ (including a Community
Corrections Order or adjourned undertaking/good behaviour bond).
These reforms have increased the number of women who are remanded in custody for low-level,
non-violent offending that is a direct result of their poverty and disadvantage. This commonly occurs
7
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and sentencing. LACW notes that prior reforms have eroded the discretion of judicial decision
makers to carefully weigh the information before them and make the most appropriate decision in
the individual circumstances of the case.
All judicial training must include a specific focus on the drivers of women’s criminalisation, the
relationship between women’s trauma and personal relationships and their contact with the justice
system; between complex health needs - including mental health and chronic illness – and
criminalisation; and between substance abuse, past trauma and victimisation. Training must also
unpack the false dichotomy between victims of crime and ‘offenders’ posited by the criminal legal
system, which fails to acknowledge or address the complex relationship between violence and
vulnerability, in particular for criminalised women.
Further training on the importance of understanding the vulnerabilities of people coming before the
courts, in particular in the context of bail applications, must be provided. Specifically, all decisionmakers must be trained in the recommendations of the Royal Commission into Aboriginal Deaths in
Custody and in the need to reduce the gross over-representation of Aboriginal and Torres Strait
Islander people in the prison and justice systems.
LACW supports the expansion and further resourcing of specialist courts such as Koori Courts and
the Assessment and Referral Court (ARC) in Victoria. In addition to the gender-based training
outlined above, decision-makers should have specific training to preside over these jurisdictions.
Increasing the availability of those courts would extend their specialised and therapeutic
rehabilitation options to more criminalised women. However, women cannot enjoy the benefits of
those specialised and therapeutic approaches if services are not adequately funded to provide wrap
around support to women engaged with them.
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