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Mallee Family Care
Mallee Family Care welcomes the opportunity to
Criminal Justice System.
Mallee Family Care is a non-Government, not for profit agency managing more than sixty funded programs
supporting vulnerable community members in regional, rural and remote areas of the Northern and Southern
Mallee region of Victoria and South West New South Wales. Among these programs is the Mallee Family Care
Community Legal Centre, which provides advice and support to individuals regarding family violence, separation,
divorce, parenting arrangements and property settlement, together with an extensive program of community
legal education. We also offer a suite of family relationship services, through our Family Relationship Centre and
Regional Family Dispute Resolutio
Services which support individuals, couples and families who are engaging with the Australian family law system.
Our clients derive from a diverse population, the majority of whom experience vulnerability and social and
economic disadvantage. Many have also experienced family violence, are people with a disability or mental
illness, are either Aboriginal or Torres Strait Islander or from Culturally and Linguistically Diverse backgrounds.
Our programs are evidence based and proven to assist those who find themselves in exceptional need,
disadvantage or vulnerable circumstance. Our work is integral to the social fabric of our community.
Our submission is drawn from both legal and non-legal staff experiences in supporting clients, predominantly
women and children, through the complexities and exigencies of the family law system in a rural and regional
setting.
It is through this lens that Mallee Family Care advocates for:


Sustained
exposure to the justice system



Early intervention for children exposed to family violence, domestic violence or the justice system



Reforms to bail, parole and sentencing legislation that simplify the process, address gender-based issues
and protect those cohorts most at risk within the current criminal justice system

Every Victorian deserve a criminal justice system that is fair, balanced and protects our most vulnerable.
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Term of Reference 1
Family and domestic violence
Urgent action is required to stem the surge of women in custody over the past ten years due to a justice system
that has become increasingly gendered following reforms to bail and sentencing laws.
Over the past decade, Victoria has seen the number of women in prison more than double, rising from 248 in
2008 to 581 in 2018.1 Even more disturbing, the number of incarcerated Aboriginal women has more than tripled,
growing from 42 in 2012 to 147 in 2018. 2 Unlike their male counterparts, women are less likely to commit violent
offences; their offences often relate to poverty, homelessness or drug related crimes. At present, our criminal
justice system is criminalizing poverty.
Family and domestic violence is one of the largest contributors to women ending up in
system, particularly when this violence intersects with intergenerational trauma, mental health issues, housing
instability, substance abuse and financial vulnerability.
Scenarios leading to arrest and incarceration include women being coerced into taking the blame for their
-medication, escaping
the relationship only to find themselves homeless and destitute, or finally reaching breaking point and fighting
back.
Another emerging issue in cases where men learn to manipulate the system is the misidentification of aggressors
by police. The Victorian Royal Commission into Family Violence identified increasing numbers of male
perpetrators of
incidents, police are being manipulated into believing the female victim is in fact the perpetrator.
Misidentification can have severe or permanent ramifications for women. We know that even a short stint in
custody can result in unemployment, homelessness and the removal of children, which in turn can lead to
reoffending in order to make ends meet or a return to substance abuse. These ramifications are even more
unsettling when you consider that more than half the women currently in custody are on remand for charges
unlikely to carry a prison sentence.

Recommendations:



Continued efforts to decrease the prevalence of family or domestic violence in Victoria.
Ensure women exposed to family or domestic violence have housing and other necessary supports along
their journey with the justice system.




Increased police training in family or domestic violence and identifying perpetrators.
Specialist backup services involved when police attend family or domestic violence incidents.




Decriminalise the health issues of drug dependence.
Diversion options to prevent or reduce time spent on remand for charges unlikely to carry a sentence.

1
2

Crime Statistics Agency, Characteristics and offending of women in prison in Victoria, 2012-2018, November 2019.
Crime Statistics Agency, Characteristics and offending of women in prison in Victoria, 2012-2018, November 2019
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If we are to prevent continued growth in remand and prison populations, we must be mindful of the impact on
children when their mother is incarcerated. The majority of women in our prison system are mothers, with
evidence supporting the increased likelihood of children exposed to the justice system becoming offenders
themselves.
Children are the hidden victims of the upsurge in women being incarcerated. With mothers generally being the
primary support for their children, t
psychological problems, antisocial behaviour, decreased educational attainment, economic hardship and
criminal activity.

up to 63% more likely to be developmentally vulnerable when they started school, compared to children whose
parents had no convictions or received only fines. The risk was even higher for children of incarcerated parents,
who were up to 115% more likely to be developmentally vulnerable. The study further showed an increased risk
of physical, communicative, and cognitive vulnerabilities compared to children of parents who had served
community orders only.3
In many instances, child welfare practitioners are involved with a child before the correctional system becomes
involved with the parent. A whole of system approach that fosters communication amongst social service
providers, child welfare and educational practitioners in conjunction with the criminal justice system, would allow
for the development of plans and supports to address negative behaviours early, thus preventing cycles of
intergenerational criminal behaviour.
4

report found:




Almost 3 in 10 younger prison entrants had a family history of incarceration
Almost 1 in 5 (18%) prison entrants reported that one or more parents or carers had been in prison when they



were a child.
Indigenous entrants (31%) were more likely than non-Indigenous entrants (11%) to report having had parents
or carers in prison during their childhood.

Recommendations:


Establish mechanisms to engage with children exposed to the justice system as early as possible.




Apply non-custodial sentences where possible for women with dependent children.
Development of training programs that provide police with the skills and knowledge to effectively interact
with youth with a view to reducing negative encounters between police and youth, preventing unnecessary
arrests and addressing the disproportionate policing of Aboriginal children.

3

Bell, M. F., Bayliss, D. M., Glauert, R., & Ohan, J. L. (2018). Using linked data to investigate developmental vulnerabilities in children of
convicted parents. Developmental Psychology, 54(7), 1219–1231.
4
https://www.aihw.gov.au/getmedia/2e92f007-453d-48a1-9c6b-4c9531cf0371/aihw-phe-246.pdf.aspx?inline=true
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Age of criminal responsibility
Children do not belong in prison.
For many children, criminal offending is the result of underlying issues such as family violence, separation,
housing instability, mental or physical health problems. These children do not deserve to be in prison, it is our
duty to address the underlying c
resources that support them. Children under the age of 13 are still undergoing growth and development
physically, emotionally and intellectually, in many instances they are still dev eloping the capacity to fully
understand the consequences of their actions.

Rights of the Child recommendation to increase the minimum age of criminal responsibility to at least 14 years.
In 2020, nearly 500 children aged between 10 and 13 were imprisoned, with at least 65% being Aboriginal and
Torres Strait Islander children. 5
Clinical psychologist Dr Tracy Westerman, a leader in Aboriginal mental health, cultural competency and suicide
children, the normalisation of criminality, predicts future criminality. That's irrefutable, in terms of the evidence.
6

If we are to prevent children becoming lifelong recidivists and protect the Aboriginal and Torres Strait Islander
children disproportionately affected by these laws, Victoria needs to identify therapeutic rather than punitive
interventions to avoid the lifelong, damaging effects of incarcerating vulnerable children, which likely includes
a future behind bars.

Recommendation:


5

That the Victoria Government, as a matter of urgency, raise the age of criminality from 10 to 14 years of age.

https://www.aihw.gov.au/reports/youth-justice/youth-justice-in-australia-2019-20/data
https://www.sbs.com.au/news/leroy-was-incarcerated-when-he-was-just-10-years-old-this-is-what-his-life-is-l ke-now/92487041-2aac45f1-822b-512331fc5b9b?fbclid=IwAR3L37OopiDePvcHwD6vn5Q70gebo-6y--VkpPe22PDB_ABbs-XvWH9iOyQ
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Bail and Sentencing Reforms
The bail reforms enacted in 2018 reflected a greater emphasis on community safety following a spate of violent
crimes in Victoria. These reforms were in response to male violence and aggression, and failed to factor in the
detrimental effect they would have on the particularly vulnerable cohorts of women and Aboriginal and Torres
Strait Islander women in this state. Whilst the intention was sound, the reforms have made bail harder to access,
with increasing numbers of people remanded into custody for low-level offences, which as stated previously, are
unlikely to attract prison sentences.
The past decade has seen the nu
women imprisoned more than triple. Following the 2018 bail reforms, the number of women on remand spiked with
data from June 2020 showing 43% of female prisoners remained unsentenced.7
As with bail law reforms, sentencing reforms has also contributed to the increase in women and Aboriginal and
Torres Strait Islander women in

Prison destabilises families, has a

negative effect on employability and can re-affirm someone's criminal identity. The abolishment of suspended
sentences, removal of non-custodial sentencing options and mandatory sentencing is crucial if we are to reverse
the dramatic increase of incarcerated women in this state.
Data demonstrates the majority of women are incarcerated for non-violent offences. Alternative sentencing
measures such as community service, home detention or electronic monitoring would allow women and
Aboriginal and Torres Strait Islander women to be penalised without the penalty having debilitating, lifelong
consequences.

Sentenced Prisoners - Female

No.

%

Unsentenced Prisoners - Female

No.

%

Homicide

44

19.1

Homicide

11

6.3

Assault
Sex Offences

19
9

8.3
3.9

Assault
Sex Offences

34
≤3

19.5
-

Robbery & Extortion
Burglary

14
23

6.1
10.0

Robbery & Extortion
Burglary

9
21

5.2
12.1

Fraud & Misappropriation

29

12.6

Fraud & Misappropriation

11

6.3

Other Property Offences
Breach of Order

23
11

10.0
4.8

Other Property Offences
Breach of Order

22
6

12.6
3.4

Drug Offences
Driving Offences

50
5

21.7
2.2

Drug Offences
Driving Offences

55
≤3

31.6
-

Good Order Offences
Total

≤3
227

100.0

Good Order Offences

≤3

100.

Total

174

0

Source: Corrections Victoria, June 2020

7

Corrections Victoria
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Recommendations:


Repeal the reverse-onus provisions in the bail laws.



Create a presumption in favour of bail for all offences unless there is a risk of violent offending or
imminent danger to the community.



Repeal the offences of committing an indictable offence while on bail, breaching bail conditions and
failure to answer bail.



Minimise pre-trial detention by adopting a gendered and culturally appropriate risk framework to
reduce overrepresentation of women and Aboriginal and Torres Strait Islander people.



Remove mandatory sentencing.




Re-instate non-custodial sentencing options.
Include alternative sentencing measures such as financial penalty, community service, home



detention and electronic monitoring.
Sentence on a case-by-case basis to allow for intervention or rehabilitation programs ahead of



custodial sentences.
Apply non-custodial sentences where possible for women with dependent children.
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Term of Reference 2
Strategies to reduce rates of criminal recidivism
Early intervention
system is to prevent
him or her from being involved with the system in the first place.

8

We know children and young people getting caught up in the Victorian criminal justice system are some
of our State s most disadvantaged and vulnerable, many from the poorest parts of Victoria, many having
left school early, living in the out of home care system, with a highly disproportionate number being Koori
(sic) children. We know many of these children and young people graduate to adult offending. 9
There is a strong correlation between childhood trauma and subsequent experiences leading to entry into
the criminal justice system. Early intervention plays a key role in breaking cycles of offending and
preventing the harmful impacts the criminal justice system has on families.
Youth in the criminal justice system have often experienced high levels of trauma within their lives, with
an even higher incidence of certain types of trauma for females such as emotional, physical, and sexual
abuse. Without the right supports and services, this trauma can lead to ongoing cycles of further abuse,
substance abuse, unemployment, homelessness and criminal activity.
Early intervention and prevention programs that are trauma-informed and gender specific will be crucial
in halting the over-representation of vulnerable females entering as children, and graduating to adults
within the criminal justice system.

Recommendations:



Invest in therapeutic interventions and education programs for at-risk youth.
Increased investment in drug and alcohol treatment programs.



Decriminalise the health issues of drug dependence.




Further investment in social housing.
Introduction of educational, or police in schools programs, to teach children the basics of the law, how
to interact with police, the behaviours and actions that may put them at risk and subsequent
consequences.

8
9

https://nicic.gov/core-principles-reducing-recidivism-and-improving-other-outcomes-youth-juvenile-justice-system
https://youthlaw.asn.au/early-intervention-is-the-best-crime-prevention/
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Whole of system approach
In recent years, Royal Commissions and Inquiries at both state and national level, have identified the
complexities of family or domestic violence, intergenerational trauma, homelessness, mental health and
how they intersect. They have highlighted the need for improved methods in supporting people struggling
example, we know that homelessness can lead to criminal offending and the cause of homelessness can
be the result of debt or fleeing family or domestic violence.
A system where all stakeholders work together to deliver integrated solutions will be a fundamental
mechanism in reducing prison populations and rates of recidivism. As of May 2021, the United States had
the highest rates of incarceration in the world with 537 people behind bars per 100,000 residents.10 Upon
completion of their sentences, many prisoners fall back into their old habits due to a lack of social service
supports and interventions upon their release.
Appropriate housing, access to health services, rehabilitation and counselling are just a few of the
supports that can prevent reoffending. A
help ensure released
offenders had access to these supports and a safety net to assist them make informed, supported and
constructive life choices.
The $1.675 billion allocation to the Corrections portfolio in 2021-202211 is testament of the Victorian
, with 44 percent of
people released from prison in 2017- 201812 returning to prison within two years, the need for evidencebased interventions is timely.
Evidence-based practice is an outcomes focussed approach using interventions that have been
scientifically tested and proven effective. Within the criminal justice system, evidence-based
interventions are specifically designed to change behaviour at a fundamental level, allowing former
offenders to reintegrate into the community.
A whole of
approach utilising evidence-based interventions is crucial to reduce the social and
economic drivers of crime and identify the structural changes required to improve opportunities for
individual and community success.

Recommendations:


Development of
to prevent re-offending.



Introduction of evidencemeasures.

10

https://www.statista.com/statistics/262962/countries-with-the-most-prisoners-per-100-000-inhabitants/
The Hon. Natalie Hutchins MP, Corrections Portfolio Presentation, Public Accounts and Estimates Committee Inquiry into
Budget Estimates 2021-22, 30 June 2021 https://www.parliament.vic.gov.au/images/stories/committees/paec/202122 Budget Estimates/Presentations/30 June/Hutchins/Corrections - MASTER - PAEC BEH - Presentation.pdf
12
Corrections Victoria, Corrections statistics: quick reference, accessed August 2021
https://www.corrections.vic.gov.au/prisons/corrections-statistics-quick-reference
11
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