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Four Think Tanks
Since 2015, Dr Marietta Martinovic, Senior Lecturer in Criminology and Justice from RMIT
University, has been facilitating the Inside Out Prison Exchange Program at five Victorian
prisons, and running three prison-based Think Tanks and one Community-based Think
Tank. Inside Out is a transformative learning environment which increases opportunities for
students inside and outside prison (prisoners and university students), to have learning
experiences that emphasise collaboration, dialogue and innovative problem-solving, across
social barriers. Students are encouraged to become leaders and address issues of social
concern specifically related to crime and justice.
Exchanges between inside and outside students in the Inside Out program provide outside
students with an unparalleled, first-hand, real-life experience of seeing the human element
of incarceration, the specific struggles, the complexities and impacts. This leads to them
developing a passion and drive to make a difference by improving the incarceration
experience, and hence increasing the likelihood that offenders will desist from further crime.
This aligns with the central purpose of the Think Tanks, which is to provide practical
strategies to reduce the likelihood of people returning to prison and improving their quality
of life upon release.
Following the initial deliveries of the Inside Out Prison Exchange teaching programs at Dame
Phyllis Frost Center in 2015, Marngoneet - Correctional Center - Karreenga annex in 2017
and Ravenhall Correctional Center in 2018, three prison-based Think Tanks commenced.
These are:
● ‘Changing Faces’ Dame Phyllis Frost Center and Tarrengower Think Tank;
● ‘Change on the Inside’ Ravenhall Think Tank; and
● ‘Think for Change’ Marngoneet- Karreenga annex Think Tank;
In 2020 a community-based Think Tank was also established to cater for people who have
been released from prison and who are still wanting to engage in discussions about
improving the criminal justice system and contributing to policy making. It is:
● ‘Voices for Change from Beyond the Stone Walls’ Think Tank.
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Think Tanks were approved by Corrections Victoria Executive and RMIT’s Global, Urban
and Social Studies Executive. Each Think Tank is comprised of approximately 20 students
[10 inside participants (prisoners/ex-prisoners) and 10 outside participants (RMIT’s
Criminology and Justice students)] who meet fortnightly. Our goal is to influence positive
change inside and outside of the prison system through effective communication with
criminal justice system personnel including policy makers and prison management.
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To: The Secretariat
Legislative Council Legal and Social Issues Committee
Parliament House, Spring Street
East Melbourne, Naarm VIC 3002
Email: justiceinquiry@parliament.vic.gov.au
17 September 2021
Dear Sir/Madam,
Thank you for the opportunity to make this submission to the Inquiry into Victoria's Criminal
Justice System. We have addressed the following Terms of Reference of the Inquiry:
1. An analysis of factors influencing Victoria’s growing remand and prison populations
3. An examination of how to ensure that judges and magistrates have appropriate knowledge
and expertise when sentencing and dealing with offenders, including an understanding of
recidivism and the causes of crime
Our submission is led by the voices of incarcerated people, whose insights and opinions
have been collated through the Inside Out programs and Think Tanks over the last six years.
It is divided into two sections, responding respectively to the terms of reference we have
selected.
Please find our submission below.
Yours sincerely,
Dr Marietta Martinovic (on behalf of 4 Think Tanks)
Senior Lecturer in Criminology and Justice
RMIT University
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Reducing Reliance on Prisons
Responding to ToR 1: An analysis of factors influencing Victoria’s growing remand
and prison
Reducing Reliance on Prisons emphasises the need for Victoria to move away from
incarceration as a default response to offences, and towards a model of holistic community
care and integration. Victoria’s current over-reliance on incarceration fractures communities
and families, and results in exacerbated trauma and dehumanising treatment for vulnerable
people (Crewe, 2011; Eriksson, 2016; Franich, Sandy & Stone, 2020; Haggarty & Bucerius,
2020; Johns, 2019; Thuma, 2015). Thus, this section of our submission focuses on the
benefits of prioritising keeping people in the community over incarceration. This includes
alternatives to incarceration, the implementation of an early release process, and a reimagining of current bail policy.
Numerous studies, Australian and international, show that periods of incarceration put
people at higher risk of re-offending, as well as at risk of dire social disadvantage - such as
homelessness, unemployment and illicit substance use. Therefore, Victoria’s overuse of
incarceration, particularly the recent surge in remand incarceration, creates a selfperpetuating cycle in which people who commit crimes become increasingly ‘at-risk’ with
repeated periods of incarceration (Arrigo, 2013; Halsey, 2007; Johns, 2017; Rose, 2010).
High rates of remand and pre-trial detention are a significant factor in Victoria’s growing
prison population. Victoria’s overall prison population increased by 2.7% between July 2020
and July 2021, but the unsentenced (i.e., remanded) population increased by 32.5%
(Corrections Victoria, 2021). These recent statistics demonstrate that denial or inaccessibility
of bail applications must be addressed. A report by Fitzroy Legal Service (Russell et al.,
2020), which observed women’s bail court proceedings and interviewed criminal defence
lawyers, found that numerous women did not bother applying for bail as they were advised
they would not meet the ‘exceptional circumstance’ category currently required to be granted
pretrial release (Bartels et al., 2018). Many women who did apply for bail, were denied
(Russell et al., 2020). Whilst Russell and colleagues’ report focussed on women, the
statistics listed above demonstrate that high remand rates are a significant issue for the
entirety of Victoria’s prison population.
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The COVID-19 pandemic showed that it is possible to reduce the prison population and keep
people in the community. The pandemic represented a health crisis that necessitated a rapid
re-imagining of a range of government and community services (Payne & Hanley, 2020),
including the use of prisons. Victoria saw the biggest month-to-month decline in prison
numbers in the history of available data - dropping from 8,087 total incarcerated people in
March 2020, to a low of 6,953 in August 2020 (Corrections 2021; Payne & Hanley, 2020).
This drop was largely driven by more people being granted bail, as it was seen as extrapunitive to incarcerate people with excessive lockdowns and a dearth of service access
inside (Corrections, 2021; Greener, 2021; Russell et al., 2020). Unfortunately, the reluctance
to incarcerate is waning, as numbers have climbed to 7,914 in July of 2021 (Corrections,
2021). The COVID-19 pandemic has presented an opportunity to radically rethink how we,
as a Victorian community, approach and invest in ‘justice’. As Payne and Hanley put it, we
must take this “opportunity to revitalize arguments for keeping non-serious and low-risk
offenders out of prison” (Corrections, 2021, p. 1381).
The four Think Tanks, therefore, recommend that decarceration1 is vital to lowering crime
rates and increasing community safety. Currently, members of our community are becoming
increasingly disadvantaged and at risk of re-offending. This contributes significantly to
increasing prison populations. It is hence imperative that Victoria reduces reliance on
incarceration and prioritises community-based sanctions.
Recommendations
1. Reinstate alternatives to imprisonment such as home detention and
suspended sentences and impose more community-based sentences.
2. Rewarding positive behaviour by early release on parole
3. Reduce high remand populations by lowering the threshold for bail
approval

1

Decarcerat on refers to reducing the numbers of people going to and returning to prison. Th s means nvest ng n
both commun t es and nd v dua s to ensure that everyone has equa access to hous ng, hea thcare, educat on,
emp oyment, and support (Centre for the Human R ghts of Impr soned Peop e [CHRIP], 2011)

6

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 115
RECEIVED 16 SEPTEMBER 2021

Recommendation 1: Reinstate alternatives to imprisonment such as
home detention and suspended sentences and impose more communitybased sentences
In Victoria, in 2011 the conservative coalition parties introduced a number of law-and-order
reforms including abolishing home detention and suspended sentences, tougher minimum
sentences for serious offences, extra police on the street, and introduction of Victoria Police
Protective Services Officers at train stations. The populist political ‘tough on crime’ agenda
was a part of coalition parties’ wider agenda of improving sentencing practices and
enhancing community protection by ‘getting tough on crime.’
1.1 Home detention with electronic monitoring
Home detention was introduced in Victoria in January 2004 as an alternative to imprisonment
and a more rehabilitative approach to sentencing (Martinovic, 2014). It involved a term of
detention (up to one year) in an offender's home with electronic monitoring for tracking
purposes (Sentencing Advisory Council, 2021). However, less than a decade later it was
abolished due to a lack of stakeholder support, in particular from policy makers as the
election was fast approaching - with a platform that focused on ‘tough on crime’ (Martinovic,
2014). Although this program was abolished, the results on the whole were positive as from
2003-2009 the daily average number of home detention completion rates averaged at 97%,
only dropping to 91.2% in one year (Martinovic, 2014). Martinovic (2014), suggests that the
downfall of this program, and the loss of support from policy makers can mainly be attributed
to the media’s exaggeration of the failures of home detention. Furthermore, the cost benefits
were overwhelming as an offender on home detention costs around $47 per day (including
the technology, supervision and all programs) which is significantly lower than the $187 for
someone in prison - which is primarily spent on custodial staff (Audit Office of NSW, 2010).
1.2. Suspended sentencing
Suspended sentences “allow a court to suspend all or part of an imprisonment sentence for
a specified period” (Sentencing Advisory Council, 2021, para 3). This sentencing option
allowed the offender to remain free in the community on the condition that they must not
commit any offences punishable by imprisonment (Sentencing Advisory Council, 2021).
However, it was phased out between 2011 and 2014 due to the opinion of the government,
supported by the media, that it promoted crime to be unpunished. Chief Executive of Jesuit
Social Services,

highly disagreed. She emphasised that “the removal of
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suspended sentences as an option for less dangerous crimes will not deliver safer
communities”, in fact, those who have been to prison are much more likely to get caught up
in reoffending (Jesuit Social Services, 2014, para 6). According to NSW Law Reform
Commission (2013), suspended sentences within NSW were 75% successful with only 25%
of offenders reoffending while on a suspended sentence.
1.3 Benefits of community-based sentences
Reviving community-based sentences as alternatives to imprisonment would have
overwhelming benefits to all parties including:
● The offender
Offenders who are able to serve their sentences while in the community are able to avoid
the institutionalised and psychologically damaging effects of prison. Incarceration is known
to cause lasting issues, such as post-traumatic stress disorders, heightened anxiety and
heightened sensitivity to stimuli or people (Schnittiker & John, 2007). This particularly affects
marginalised and vulnerable communities with little prospects of success once being
released. By eliminating these impacts and giving support through rehabilitative community
practices, the likelihood of reoffending is significantly reduced.
● Their families
When an individual is incarcerated, there are overwhelming negative impacts to their
families. For example, when a sole income earning family member is incarcerated, they are
no longer able to contribute to costs, thus putting their family under stress to compensate for
their losses (De Claire & Dixon, 2017). Furthermore, the emotional toll imprisonment has on
children of offenders can create antisocial behaviour and continue the intergenerational
cycle of crime (De Claire & Dixon, 2017). However, these negative impacts can be alleviated
by community-based sentences.
● The community
Community based sentences provide vast benefits to the overall community as there is
significantly less cost in setting up these rehabilitative and support based services compared
to operating expensive and expansive prisons. Furthermore, these programs will support
community engagement and encourage positive protective factors (Ngo et al., 2013). Most

8

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 115
RECEIVED 16 SEPTEMBER 2021

importantly, these practices will in time reduce reoffending and thus the number of people
becoming victims of crime.
More reliance on community-based initiatives such as neighbourhood houses is strongly
recommended. These could act as a hub for community members to access all social,
educational, recreational and support services (Neighbourhood Houses Victoria, 2021). This
type of social justice reinvestment helps address marginalised communities, in particular
those with housing instability, drug and alcohol dependence, Indigneous Australian
communities and higher levels of unemployment, amongst others. The aim of this model is
to keep people in their communities while offering support to reduce the effects of
involvement in the criminal justice system (Monteiro & Frost, 2015).
Goshe (2019) argues that prison and punishment constitute a ‘myopic’ model of
rehabilitation, as they are very individually focused and do not often address the broader
reasons as to why offending occurs. Myopic models of rehabilitation measure only in
reductions of recidivism, and as such are not human-centred (Goshe, 2019). We believe that
Victoria must move towards a more holistic approach to justice and rehabilitation, that
considers the broader context of a person’s behaviour. Community-based sentences are key
to this as they can help establish restorative models of justice that encourage people to
develop prosocial behaviours that contribute to their communities (Bourgon & Guiterrez,
2013).

Recommendation 2: Rewarding positive behaviour by early release on
parole
The Victorian criminal justice system is heavily geared towards punitive controls, and soaring
prison populations are a result of this (Bartels, 2017). Many people are spending longer
periods in custody due to the paucity of parole approvals. We strongly recommend that
people who display positive and pro-socially motivated behaviour in prison should be
rewarded with early release. We recommend that this process be ‘automated’, and that
people do not have to apply for it. Simply, if someone’s case file reflects them as deserving,
they are automatically given early release. A key benefit of this early release initiative is that
it would reduce the burden on parole processes. More people being automatically released
early would reduce numbers in prison. In addressing our second recommendation, we

9

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 115
RECEIVED 16 SEPTEMBER 2021

discuss the grief and frustration people feel when attempting to get parole, the
consequences of lack of parole, and the benefits of an automated early-release process.
Since legislative changes have been made to parole laws due to the Harper Review, it has
been harder to ‘get’ parole and some have even not bothered to apply for parole with the
view that it would be too hard and they probably wouldn't get it (Harper et al., 2015). Yet, the
conditional release from custody i.e. staged release (parole) significantly reduces one’s
chances of re-offending and of staying out of the prison system (Symkovych, 2020). Victoria
must move towards a model of decarceration - ensuring that people can remain in the
community or return to robust community support (Carlton & Segrave, 2016; Goshe, 2019;
Kilroy et al., 2013).
2.1. Despair and denial of parole
The following section of the submission is based on the perspectives of members of the
Think Tank who have lived experience of incarceration. When a person receives a sentence
of incarceration with a maximum and a minimum, it is almost certain that no matter how
good their behaviour in prison is, they will not be getting out at the earliest point. In theory,
the system should operate in the following way:
● Soon after being sentenced an individual sees a clinician who determines the
rehabilitation programs that the individual needs to do - this is based on the length
of time one is serving, if one has been incarcerated before, if one is a general
offender, if violence was involved, AOD, or if it was a sex crime.
● If the person has completed everything that is asked of them, and has had no
incidents, they should be a prime candidate for early release.
However, that does not happen - people are being held in prison well over their earliest
release date despite the ‘good behaviour.’ This has resulted in many incarcerated people
feeling bitter about the system. Incarcerated people state feeling like ‘they don’t matter’
because the Adult Parole Board rarely directly speaks to incarcerated people. One
incarcerated Think Tank member explained:
… we do not see the board, we barely hear anything, and it really gets to us,
especially when we have done everything that is asked of us (Think tank member,
Karreenga).
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So, bitterness starts to set in, and people do not feel the need to care. Without incentives
for ‘good’ behaviour, ‘good’ behaviour begins to feel meaningless.
People in prison often have extensive histories of contact with the punitive ‘justice’ system,
and repeated periods of incarceration only worsen trauma and the risk of re-offending (Wolff
et al., 2014). In order to break the cycle of crime and punishment, Victoria must move away
from exclusively punitive models - to recognising and rewarding good behaviour. Many
people in prison report that they have never had their achievements or ‘good’ behaviour
acknowledged. It is time to change this.

Here is a scenario we would like the reader to hypothetically consider:
● You were sentenced to ten years of incarceration with a non-parole period of seven
years. You had very few incidents in prison and have done all of the required programs
(some were very personal and took almost a year to complete).
● At the seven year mark, you get to apply for parole. The process of applying makes
you feel like you are a number and you are in limbo for months as you don't actually
know what is going on and you don't get to see or talk to any of the people on the
Adult Parole Board who are making the decision about your parole.
● After months you are finally told ‘No parole’ in a letter that explains nothing. There is
no reason specified, it just states that you will be reconsidered for parole at a later
date.
Wouldn’t this make you feel bitter and resentful?
● Then at about the 9-year mark, you finally get parole. However, at this point you only
have one year left of your sentence.
● You think - Should I just complete my time in prison and exit the system with a clean
slate, OR have to worry about mistakes I may make on parole which would just send
me back to prison?
Unfortunately, many people choose the first option and therefore exit the system without the
supervision and support that a sentence of parole is designed to offer.

This is a very common scenario that is indicative of a system that is not working effectively.
Members across all 4 Think Tanks have told us how difficult it is to get out of prison on
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‘straight release’, as there is no support available when one is not on parole. People who
leave prison on ‘straight release’ struggle to ‘reintegrate’ and re-establish themselves in the
community. This is a direct result of people being denied parole and serving their entire
sentence. However, if people were released early, with robust wrap-around supports, this
could be rectified.

2.2. Creating hope and rewarding positive behaviour
We argue that incarcerated people who demonstrate ‘good behaviour’ in prison should be
rewarded by being paroled at their earliest point or at a ⅔ point of a served sentence
(whichever point comes first). This would make people hopeful, more engaged in prison
programs and therefore less likely to re-offend and re-enter the criminal justice system
(Kuziemko, 2013). It would also make the parole granting process automated and hence,
more streamlined and less resource intensive. A similar process used to exist in Victoria
and is typical elsewhere in the Western world (Australian Government, 2019).
Illustrations of good behaviour in prison include:
● being incident free;
● being drug free;
● participating in (mandatory and voluntary) programs;
● having a solid & reliable work record;
● behaving respectfully;
● maintaining well-being and self-care;
● being a positive role model;
● accomplishing goals as stated in the Individual Management File (IMF), and
● positively engaging in case management.
2.3. Employment during incarceration
An initiative which would significantly enhance incarcerated people’s preparedness for
release is employment in the community during the final part of their sentence. More
specifically, this would be at the point when the incarcerated person is ‘C rated’ - i.e. low risk
and towards the end of their sentence. This form of community engagement would allow
people in prison to have real employment opportunities and to gain experience as an
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employee. It would also ease their reintegration and enhance community connection, which
may well have been severed during their incarceration.
More specifically, working in the community would empower incarcerated people as they
would be able to gain real life experience, self-esteem, confidence, independence and the
‘right mentality’ to be within the community. According to current statistics 41.2% of people
will reoffend within two years (Hayes & Prenzler, 2019). This is often due to vulnerability,
loneliness, homelessness, unemployment, lack of stability, and low motivation in the first few
months after being released. Working in the community would make being released less
intimidating and confronting as it would give incarcerated people a set of various productive
skills to assist them once in the community. It would also help people in the community see
incarcerated people in a positive light.

Recommendation 3: Reduce high remand populations by lowering the
threshold for bail approval
As noted in our introduction, high rates of remand and pre-trial detention are a significant
factor in Victoria’s growing prison population. Victoria’s overall prison population increased
by 2.7% between July 2020 and July 2021, but the number of unsentenced people in prison
increased by 32.5% (Corrections Victoria, 2021). This shows that denial or inaccessibility of
bail applications must be addressed under the Inquiry’s first term of reference.
3.1. Stringent bail policy punishes systemic disadvantage
The denial of bail is increasingly due to a punitive turn (Travers et al., 2020; Walker,
Sutherland & Millsteed, 2019), including the recent changes in bail policy (Bail Amendment
Act 2018 [Vic]). Victoria has recently had a “great flurry” of bail reform (Bartels et al., 2018;
2020: 98). In 2013, the range of bail conditions that may be imposed on an accused person
expanded and it became an offence to contravene these conditions (Bartels et al., 2018;
Travers et al., 2020). Bartels and colleagues posit that Victoria’s stringent bail laws were
furthered in response to the Bourke Street Mall attack when

drove

his car into pedestrians and killed six people after being released on bail, resulting in public
outcry and the state government’s decision to “toughen Victoria’s bail system” (AttorneyGeneral, 2017; Bartels et al., 2018).
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Whilst stringent bail policies and prevalence of remand intend to increase community safety
(Bartels et al., 2018), incarceration itself can trigger further offending (Halsey, 2007). The
justice system views criminalised people as risks to community safety, with resultant
crowded, punitively governed, burgeoning prisons (Arrigo, 2013; Brown, 2011; Garland,
2002; Rose, 2000; 2010; Symkovych, 2020). Risk-management perspectives tend to be
individualistic and overlook the broader context in which offending occurs (Goshe, 2019;
Hannah-Moffat, 2009; 2010; Rose, 2010). For many incarcerated people, prison is part of a
lifetime of systemic disadvantage and marginalisation, which is exacerbated by incarceration
(Eriksson, 2016; Johns, 2017).
Criminalised people often experience high rates of homelessness, unemployment,
substance use, mental illness, violent victimisation, and family breakdown (Bartels, Easteal
& Westgate, 2020; Franich, Sandy & Stone, 2020). This structural disadvantage is
individualised and pathologised by courts to assess eligibility for bail (Cunneen, 2020;
Russell et al., 2020). Moreover, the aforementioned issues are disproportionately faced by
women and gender-diverse people ensnared in the justice system (Bartels et al., 2020;
Carlton & Segrave, 2013; Franich, Sandy & Stone, 2020; Russell et al., 2020). Exposing
vulnerable people to the heavily controlled prison environment undermines the presumption
of innocence and punishes disadvantage (Myers, 2017).
3.2. High remand populations cause distress
Incarcerated members of the Think Tanks have identified high remand populations as a
source of distress, compounding the existing distress of incarceration. Women in the Dame
Phyllis Frost Centre Think Tank have explained to us that having many people on remand
creates a volatile environment due the transient nature of the prison population. Think tank
members have reported being suddenly moved from one unit to another, to accommodate
for shifting populations. Volatile and transient prisons breed frustration, often resulting in
incidents of aggression.
People on remand often experience high levels of frustration and stress due to sudden
separation from family, uncertainty about their future, as well as facing substance withdrawal
or a sudden loss of existing mental health support. Furthermore, they may lose their
employment and housing (Kilroy et al., 2013; Russell et al., 2020). These points are clear in
literature on remand and are reflected in our conversations with imprisoned women.
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Denial of bail and subsequent remand incarceration is disruptive for people who experience
it, and those they are incarcerated with. The chaotic nature of prisons that is facilitated by
high remand populations hinders access to programs and services. It is time to acknowledge
that Victoria’s bail policy and resultant remand population is doing more harm than good.
3.3. It is time for a cultural shift
The Think Tanks strongly recommend that Victoria’s current stringent bail policies are
abolished, as part of the decarceration effort and the re-imagining of ‘justice’ that we have
put forth in this submission. Criminalised people are caught in a vortex of law-and-order
politics, an obsession with risk management and media-driven public fear. It is time to
facilitate a cultural shift. Fair and open bail policies that prioritise community and family
stability are a key part of this.

15

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 115
RECEIVED 16 SEPTEMBER 2021

Diversifying the Bench, Humanising Prisons
Responding to ToR 3: An examination of how to ensure that judges and magistrates
have appropriate knowledge and expertise when sentencing and dealing with
offenders, including an understanding of recidivism and the causes of crime

Introduction
Diversifying the Bench, Humanising Prisons comprises two different recommendations:
1. Diversification among the judiciary
2. Consulting with people and understanding their experiences of the judicial
system and whilst incarcerated.
Diversification among the judiciary
The first component argues the need for diversification among the judiciary to
reflect contemporary Australian society. We argue that by promoting a
representative judiciary, the various views and opinions espoused by the wider
Australian community will be represented.
Consulting the expertise of lived experience
We recommend a twofold approach to ensuring that judicial staff and personnel
have the necessary skill-set and appropriate knowledge when dealing with
people who have committed offences in Victoria. It is of paramount importance
that these two recommendations be implemented in tandem, as diversification
and consultation will enable the judiciary to understand the causes of crime and
how sentencing affects people who have committed crimes.

Recommendations:
1. Ensure that judicial personnel are from diverse backgrounds,
representing the gender, class and ethnic diversity reflected in the
community;
2. Judicial personnel regularly consult with people who have lived
experience of criminalisation, including arrest, court processes and
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imprisonment, in order to develop an understanding of the impact of
these processes.

Recommendation 1: Diversification among the judiciary
The function of the criminal courts can be viewed in two folds: the repression of crime and
the protection of the rights of individuals' accused of crimes (Travis & Edwards, 2015). On
the other hand, the purpose of the courts within the criminal justice system is to do "justice"
(Rubin, 1984). However, what is considered "just" for some may not be "just" for others. The
concept of what is "just" varies on the individual persons' beliefs, experience and subjective
view. Similarly, when interpreting legislation, judges are ultimately influenced by their own
individual biases (Kang et al., 2012). The influence of a judges' personhood is inextricable
from the way in which they conduct the courts' decisions. Hence, we argue that the judiciary
should be diversified to reflect the composition of the broader Australian community.
In the United States, Bannon and Adelstein (2020, as cited in Carroll et al., 2020) found that
upper-middle class white men are overrepresented in judicial roles. Data shows that white
women only hold 29% of judgeships in state supreme courts, while other racially-diverse
minority groups only hold 15% of these positions (Baimon & Adelstein, 2020, as cited in
Carroll et al., 2020). No Australian research with this purview has yet been conducted.
However, anecdotal evidence leads us to assume that Bannon and Adelstein's (2020 as cited
in Caroll et al., 2020) results are similarly reflected within the Australian judiciary.
The various aspects of the criminal justice system in Australia can arguably be considered
"broken." Hayes and Prenzler (2019) report that 49% of offenders released into the
community from prison reoffend. The figures for Indigenous Australians are even more
concerning with some statistics showing up to 75% reoffending within five years of being
released (Hayes & Prenzler, 2019). These atrocious failures of the criminal justice system
have led many in the criminological scholarship to investigate and analyse the failure of
prisons in preventing future criminal involvement (Workman & McIntosh, 2013). One area of
opportunity overlooked by scholars includes innovations within the judiciary. Judges play a
pivotal role in the administration of the criminal justice system. Their decisions and the way
in which they arrive at these decisions have many important implications. After all, all
offenders interact with the judiciary.
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1.1. The myth of judicial ‘impartiality’
The misconception that judges are unbiased, professional decision-makers is one of the
reasons that the courts are not a source of criminal justice reform (Smith, 2017). A study by
Kang et al. (2012) found that judges are influenced by their own backgrounds, experiences,
and biases when interpreting facts, and exercising discretion. Thus, the perception of an
unbiased judge is, unfortunately, a myth.

In this submission we use the term "unconscious bias." We define unconscious bias as
attitudes, beliefs and stereotypes that are cognitively perceived (Greenwald & Banaji, 1998;
Smith, 2017). Another term that is interchangeably used in academic literature is the concept
of "implicit bias" (e.g. Kang et al., 2012). Further, we wish to distinguish between biases that
can be consciously regulated, and unconscious biases that cannot. Unconscious bias is
difficult, if not impossible to regulate and control.

The judiciary has taken the view that as a result of a "judicial officer's training, tradition and
oath of affirmation, [they are equipped] with the ability to discard the irrelevant, the immaterial
and the prejudicial" (Heydon, 2015, par. 45). Heydon (2015) further argues that "judges
decide factual contests solely on the material that is in evidence together with other material
which is notorious or common knowledge ... " (par. 40). According to former Chief Justice
Gleeson (2000) "to be judicial is to be impartial." However, as cognitive science tells us,
impartiality is not possible (Boudana, 2016). Biases, whether conscious or unconscious,
explicit or implicit, are not choices. They are ‘knee-jerk’, they occur quickly and automatically
(Gilovich et al., 2002).

1.2. Diversifying the bench
It is clear that the position of judgeship is in itself laden with influences of the individual judge's
personhood - they are not as removed from opinion. Thus, diversifying the bench to represent
the myriad of cultures, views and opinions that are present in the Victorian community, allows
decisions handed down by the judiciary to be reflective of the wider societal views. We cannot
force judges to ignore their unconscious biases. However, we can promote a diversity of
unconscious biases through diverse representation on the panel.
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As Edmond and Martire eloquently put it,
Judges come to the bench with a range of perspectives, experiences, values and
beliefs. Indeed, judicial diversity may enhance legal legitimacy. Judges are expected
to bring these different perspectives, experiences, values and beliefs to their practice
and decision-making (2019: 644).
In other words, it is not possible to remedy bias in decision-making, but by having a collective
group of judges with differing perspectives, a wider range of legal outcomes are born, better
representing the milieu of cultures, and communities that make up our Victorian community.

Recommendation 2: Consulting the expertise of lived experience
The second part pertains to consulting with people and understanding their
experiences of the judicial process and whilst incarcerated. Firstly, restorative
justice processes should be an integral aspect of the courts. Restorative justice
focuses on creating a space for offenders to repair the harm to the victim/s and
community through mutual reconciliation and healing (Braithwaite, 2016).
Incarcerated people view criminal justice as a matter of community, and strongly
emphasise that judicial processes should involve members of the community in
which the crime was committed.
Secondly, incarcerated people posit that judicial authorities should play a role
that mediates between victims, and offender, and play a less authoritative role
in judicial proceedings. A judge, in this sense, seeks a resolution not only in the
interests of the broader community, but also the individual offender, and victim.

Moreover, incarcerated people felt that less weight should be given to previous
criminal histories, and more to the prospects of the person's likelihood of
rehabilitation success. Incarcerated people also argued that social and economic
circumstances must also be considered. For example, it may be opined by a
judge that a person has low prospects of rehabilitation due to their high
propensity to re-offend once released to the community. However, a judge may
not consider social, and economic factors that mitigate against the person’s
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prospects. These may include experiences of violence in youth, homelessness,
substance use, a lack of employment or many more (Day, 2020). These are likely
to be extraneous factors outside the control of the individual, as such, these
circumstances must be considered. It is imperative that this is done in
consultation with people who have experienced being sentenced in court, as they
can offer the lived expertise they have acquired through their personal
circumstances.

2.2. Sentencing and incarceration are dehumanising
Repetitive and systemically controlled processes produce results that are
dehumanising and mechanical (Roberts et al., 2015). Incarcerated people
experience sentencing and time in prison in this way. Incarcerated people argue
that judges do not adequately comprehend the human value of the sentences
they impose. The notion of a five- year term of imprisonment, for example, is so
far removed from the judge's reality that a judge does understand the reality of
sentencing a person to prison. Furthermore, if judges were to be more present
within the carceral space, then they may be able to understand the machinations
of daily life inside. They may then observe the reality of rehabilitation, and the
paucity of effective programmes (Franich, Sandy & Stone, 2020).

Thus, it is imperative that, for judges and magistrates to have appropriate
knowledge, they must gain a deeper ‘real life’ understanding of incarceration.
Consulting people in prison is the key to this. It is our view that, were judicial
personnel to have this contact with carceral spaces, they would be reluctant to
deliver long sentences.

2.3. Inside-out: Sharing experiences & building empathy
A possible strategy to engage this consultation is to create a program similar to
the Inside-Out Prison Exchange Program for judicial authorities (see Conti et al.,
2020; JCC, 2019; Martinovic et al., 2018). Martinovic and colleagues (2018)
found that the shared learning experience between incarcerated students and
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university students quashed negative stereotypes associated with incarcerated
individuals. Specifically, stereotypes that simplified crime causation (e.g. as a
matter of conscious choice) were challenged, and incarcerated students helped
university students understand the complex and interrelated factors that lead to
a person being charged with a criminal offence. In sum, the program broke down
implicit biases born of social stigma.

In another project, Conti et al. (2020) established a training program that saw
police recruits train side-by-side with incarcerated individuals. Authors found that
this collaborative style training program helped to “cultivate a mutual respect
between the officers and incarcerated men... it proves valuable for new officers
by allowing them to interact with and better understand the people they may
encounter during the course of their duties" (p. 6). The humanisation effect of
this program is invaluable, and has produced positive results for the criminal
justice system.

The positive results of these two innovative programs demonstrates that close
and ongoing consultation with incarcerated individuals works to break down
damaging biases and negative stereotypes about people inside. Understanding
the life narratives of those charged with crimes challenges entrenched simplistic
thinking about ‘criminality’ and fosters empathy. It is imperative that judicial
personnel engage with criminalised people in a manner that respects them as
experts in their own lives, and treats them as equals (White & Graham, 2013).
Ironically, the judiciary must not judge.

It is beyond the scope of this submission to thoroughly design an ‘inside-out’ style
program for the judiciary. However, we recommend that consultation is regular
and ongoing, with group meeting sessions occurring repeatedly over a number
of weeks. This would help to foster deeper connections as rapport and trust is
built over time (Martinovic et al., 2018).
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As stated previously, it is our view that were judges and magistrates to engage
with incarcerated people in this way, the focus on restorative justice and
community-based rehabilitation would become much more robust. Victorian
communities can only benefit from remaining intact - decarceration is the key to
this.

2.4. Restorative & community-based justice is the way forward
The incarcerated individuals who participated in the restorative justice practices
stated:
[judges] should try to get to know us. They should not just not take the
information provided to them by the prosecution as true and correct.
Because oftentimes the prosecution fills the missing gap, and they don't
always fill it correctly. But I don't have anything to say that what they are
saying is incorrect because the reality is that I don't record everything I
do. That's not real life. Why don't they have a coffee with us, sit down
with our family and have a meal. They are taking away our freedom,
that's a big deal - (Incarcerated person, Ravenhall Correctional Centre).
And:
What are they achieving by locking us up? Where is the science that tells
us locking someone up helps the community? Why don't we use
evidence-driven practices like Circle Sentencing in New South Wales?
That actually works - (Incarcerated person, Ravenhall Correctional
Centre).
Our recommendations encapsulate key ideas which have been discussed by
incarcerated people over the years. During our conversations with incarcerated
individuals, it was clear that they feel that their experiences are often ignored by
the administrators of the criminal justice system. We believe that it is negligent
to continue to exclude those with histories of criminal/legal contact from helping
to establish a system of justice that uplifts vulnerable people and marginalised
communities. Incarcerated individuals and those with similar experiences must
be seen as the experts on criminal, legal and justice processes. It is our hope
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that a key outcome of the Inquiry is the empowering of these individuals. They
have so much to contribute and could help us build a justice system that protects
and uplifts all Victorians.
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