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Introduction
The Australian Psychological Society (APS) is the peak professional body for psychology in Australia, representing
over 27,000 members nationally. We strive to realise the full human potential of individuals, organisations and their
communities through the application of psychological science and knowledge. The APS aims to be the leading
Australian psychology organisation – dedicated to advancing the scientific discipline and ethical practice of
psychology in the communities we serve, to promote good psychological health and wellbeing for the benefit of all
Australians.
The APS welcomes the opportunity to provide a submission to the Inquiry into Victoria’s Criminal Justice System.
The APS College of Forensic Psychologists, along with other members with experience in forensic psychology, and
within the criminal justice system, have provided significant feedback to inform the current submission. The views of
these members have been essential to guide an evidence-based response to the Inquiry’s terms of reference and
to provide a perspective from the profession of psychology.

Factors influencing Victoria’s growing remand and
prison populations
A well-established body of literature in the area of forensic psychology points to the key factors that contribute to the
risk of offending behaviour. The Risk, Need, Responsivity model developed by Andrews and Bonta (2007), is the
dominant paradigm in offender rehabilitation across many jurisdictions. This theoretical model outlines the central
causes of persistent criminal behaviour, together with broad principles for reducing continued participation in crime.
The model advocates for the use of actuarial risk assessment tools, in conjunction with professional discretion, to
determine an offender’s potential to re-offend and posits that intervention gains, and community safety, can be
achieved by:


Risk: matching intervention intensity to an offender’s risk of re-offending.



Need: focusing intervention on factors found to directly relate to offending behaviour. The eight central factors
identified as key to the risk of re-offending include: history of antisocial behaviour; antisocial personality pattern;
antisocial attitudes, values, and beliefs, antisocial associates; family/marital factors; education/employment
factors; substance abuse; and leisure/recreation factors.



Responsivity: delivery of intervention in a manner that matches the individual needs and learning style of the
offender.

Recent legislative changes, e.g., to the Victorian Bail Act (1977), and consideration for granting of bail, in conjunction
with a focus on family violence (both from a community and policing perspective), appear to have resulted in
increased numbers of remand prisoners across the system disproportionate to overall rates of crime.
Additionally, other reviews that have occurred due to high profile serious offences (e.g., the Harper Review) have
changed parole processes. Reduced access to parole opportunities has resulted in limited ability to monitor offender
risk while in the community, or the provision of structured supervision and support in offender transition back into
the community. While these legislative changes ensure community protection in the short-term through
incapacitation, reduced focus is applied to rehabilitative efforts. Oftentimes the period a prisoner spends on remand
does not allow for sufficient focus on rehabilitation or reintegration, therefore risk at the time of release on bail or
sentencing remains unchanged.
The Victorian Sentencing Council recently found an increase in the number of offenders sentenced to ‘time served’
for pre-sentence detention, with nearly one in three offenders subject to these sanctions and 96% of these sanctions
being for less than six months.
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Application of time-served sentencing approaches increases the risk to public safety by limiting the opportunity for
intervention. Therefore, some individuals are released back into the community without key risk factors or
reintegration needs being addressed.
While the APS appreciates the need to ensure community safety, the approach of removing offenders from the
community and placing them on remand does little to address the risks associated with their criminal behaviour. Bail
support programs, such as the Court Integrated Services Program led by the Magistrates Court of Victoria
(Department of Justice, 2010), and other diversionary or specialist court processes, including the Neighbourhood
Justice Centre, Koori Courts, and Drug Courts, have shown efficacy in reducing the likelihood of individuals reoffending. They do so by assisting offenders to access support services including drug and alcohol treatment, crisis
and supported accommodation; disability and mental health services; acquired brain injury services; and Aboriginal
and Torres Strait Islander specific services.
Greater investment in bail and other diversionary programs, and custodial-based remand drug and alcohol services,
and offence-related intervention, education and employment training, family support, and reintegration services, are
likely to result in reductions of repeat incarceration of those who breach bail or reoffend soon after release from
remand.
This is particularly relevant when considering the high rates of cognitive impairment within the prison population
(Arbias & Latrobe, 2010). That is, once the structure of a prison environment is removed and the individual begins
transitioning back into the community, without adequate monitoring and support activities, they may experience
difficulties independently addressing key risk factors associated with reoffending behaviour, such as completion of
education and obtaining and maintaining employment.
Further, APS members have anecdotally reported that new minor offences related to the COVID-19 pandemic, and
current strains on the court system causing date delays, may also be resulting in more people being held in remand.
Growing remand populations can have a flow on effect on prisons, which can be destablising (i.e., prisons with stable
environments housing long-term prisoners for rehabilitation and reintegration purposes). As a result, the capacity for
creating an environment conducive to reintegration and rehabilitation within these facilities may be compromised.

The APS recommends:


Considering the impact of incarceration in determining the necessity to remand an individual to protect
community safety, with a focus on the potential for risk to increase or remain static within custodial environments.
Where possible, incarceration on remand should be considered as a last resort.



Expanding existing bail support and diversionary programs, to ensure ample monitoring of risk whilst providing
services to address the unique needs of the individual. Community based intervention approaches have been
found to be most successful in reducing the potential for recidivism.

.

Strategies to reduce criminal recidivism
A plethora of opportunities exist in relation to the types of strategies that can be implemented to reduce rates of
criminal recidivism. These strategies can be conceptualised within a framework that includes:




Primary prevention: whole of population strategies focussing on social determinants such as the provision of
education and employment opportunities, accessible health services, quality housing options and well-serviced
community facilities and infrastructure.
Secondary prevention: identification and early intervention directed towards those considered most ‘at risk’ of
committing criminal offences but who have not yet been charged with an offence. This might occur through
police, child protection, educational services, health and allied health services.
Tertiary prevention: interventions directed towards those who have committed crimes and are already within
the criminal justice system, both on remand and upon being sentenced.
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There are considerable opportunities to both prevent individuals from engaging in criminal activity and promote
desistance in those who have a history of offending through:


Continuing the development of policies based on emerging empirical evidence around prevention and
desistance.



Implementing strategies with those identified as ‘at risk’ of, or having, committed criminal offences. Such
strategies need to focus on:



o

the development and implementation of risk assessment processes,

o

the delivery of treatment to address risk factors, and

o

training for staff who interact with those considered ‘at risk’ to ensure assessment and screening procedures
are being appropriately implemented and interactions are optimised to assist reducing risk of re-offending
consistent with current best practice.

Evaluating the efficacy of the above strategies, particularly assessment procedures and program delivery, to
inform future efforts at prevention and desistance.

Current efforts aimed at reducing risk of re-offending within the Victorian criminal justice system include some
excellent examples of practice which incorporate the above-mentioned strategies. There are, however, areas for
additional opportunities to enhance current practices. Historically, there has been a paucity of attention and
resources directed towards strategic primary and secondary prevention in comparison to the vast amounts of
investment in correctional services, and particularly prisons. Notwithstanding government investment in health and
education having some impact on reducing re-offending, the APS believes that further work could occur to improve
efforts at primary and secondary prevention strategies.
Longitudinal studies demonstrate that various factors promote social cohesion and reduce the risk of re-offending in
individuals over time while others do not. Childhood maltreatment, for example, has been demonstrated as a
significant risk factor in relation to subsequent offending (Stewart, Denison & Waterman, 2002). Further, early
intervention has been shown as a cost-effective strategy for reducing the impact of early-life risks relating to
recidivism. This suggests relevant programs and initiatives to identify risk factors and problem behaviours early in
life may be a useful strategy for reducing recidivism (Silovsky, Hunter, & Taylor, 2018).
Crime Prevention Victoria currently offers funding grants to organisations who submit proposals under their Building
Safer Communities Program. Examination of the proposals which have currently received funding indicates a broad
range of projects which have received support, from improving lighting in some areas to engagement with youth and
specific community groups. It appears, however, that the outcome of providing funding in this manner is the lack of
a coordinated strategic approach to the prevention of crime. Rather, funding is contingent on councils and other
organisations applying for standalone projects.
Projects to assist police efforts aimed at responding to those who are identified as having committed offences include
assessment of ongoing risk, interventions (e.g., case management, referral to services) for these individuals and
their families (including potential victims) and processes to monitor progress. A number of funded projects that have
incorporated these processes have included the development of a tool to determine risk for those on the sex offender
register.
The outcome of this risk tool informs subsequent interactions based on the risk principle, with higher risk individuals
receiving higher priority for subsequent interactions (Lopez, Boer, Kirby & Davis, 2018). Similarly, recent work
undertaken with Victoria Police has resulted in the development of a risk tool for individuals identified as potential
perpetrators of family violence. The outcome of this screening then determines further police contact commensurate
with risk levels (Spivak, McEwan, Luebbers & Ogloff, 2020). Further opportunities to assist police with other cohorts
exist to enhance current practices and capitalise on contact the police have with offenders from the first.
Once offenders have been charged and appear before a court, further opportunities are available in relation to court
processes to reduce risk of re-offending. Some of these relate to practices informed by therapeutic jurisprudence,
which utilise principles from behavioural science to optimise offender engagement in legal processes. Examples
include ensuring interactions between legal officers (such as lawyers, judicial or other court staff) and defendants
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promote a working alliance underpinned by collaboration. In addition, providing reasons for sentencing that are
comprehensible to defendants, particularly if they have an intellectual disability or mental health problem, may be
helpful. Interactions within court proceedings may either impede, be neutral or improve wellbeing, and subsequent
involvement in the criminal justice system.
Offenders who enter corrective services, both community correctional services as well as prisons, are currently
subject to a number of processes to address risk of re-offending. These include identifying risk of re-offending, the
provision of case management processes to facilitate referrals to relevant services (e.g., education, employment
agencies, alcohol and other drug services) as well as engagement in discussions to reduce risk and the provision of
offending behaviour programs.
The above Risk, Need, Responsivity principles have been extensively utilised across jurisdictions to guide offender
treatment and rehabilitation to reduce the risk of recidivism within sentenced cohorts. Currently, Corrections Victoria
have made a policy decision to target these programs towards higher risk violent and sexual offenders. This strategy
has evolved following the commission of several high-profile violent offences which have revealed difficulties in a
range of criminal justice areas, including bail, parole and post-sentence processes.
While the APS understands this policy decision, particularly given that the research identifies that a minority of highrisk people who offend commit the majority of crimes (Andrews & Bonta, 2010; Bonta & Andrews, 2007), the
consequences of this strategy are that a majority of both violent and non-violent offenders do not receive offencespecific intervention. The APS is concerned by this, as it is well established in the literature that the delivery of
juvenile justice and adult offender interventions and programs, particularly those that adhere to the Risk-NeedResponsivity model, are associated with a reduction of offender recidivism by up to 35%, and the quality of delivery
has a direct and positive impact on program effectiveness (Andrews et al., 1990; Andrews & Bonta, 2010; Bonta &
Andrews, 2007; Lipsey, 2009).
The impact of reducing recidivism for offenders, victims, their families and the community is significant and while
intervention with higher risk violent offenders is important, so too is delivering a range of moderate and high-risk
interventions to all offenders. Interventions need to focus on assessed level of risk, individual requirements, and
consideration of responsivity factors, irrespective of offence type.
As such, the APS believes that further funding should be delivered, as a matter of urgency, to provide a suite of
behaviour programs targeting all offending cohorts assessed as being at moderate or high risk of reoffending. High
quality training and supervision should be provided to treating practitioners (e.g., psychologists) to support these
endeavours. Case managers will also require enhanced ability to utilise the outcomes of such programs to inform
referrals and strategies to address outstanding treatment targets. Engagement with offenders, and their families,
can also provide an additional means of ensuring the justice system capitalises on these interactions to inform and
respond to risk issues.
There is emerging evidence that therapeutic environments, and interventions encompassing wider family and
community systems, may be particularly effective for higher risk offenders. Therefore, investigation into additional
resourcing and funding to enable prison environments to be more therapeutic would likely have widespread benefit
(Day & Doyle, 2010; Fortune, Mark, Dr Stijn Vandevelde, Ward, & L.L. Polaschek, 2014; Freestone & Vandevelde,
2014). The other key consideration for addressing risks associated with offending behaviour is an individual’s
reintegration needs. Close to 40% of all prisoners return to custody within two years of release.
Therefore, additional focus is required to address reintegration, and in particular, early and effective responses to
deterioration of functioning. This will ensure the greatest chance of post release success. The key reintegration
domains identified include accommodation, employment and work readiness, education and training, substance use,
family and community re-connection, spiritual and cultural re-connection, health and mental health, and practical
and logistical needs. In the absence of attention on reintegration needs, there is likely to be little reduction in overall
risk of re-offending, particularly given the cross over between core reintegration needs and criminogenic risk factors,
as identified above. In light of this, it would be beneficial to increase the link between relevant health providers and
the justice sector, to generally improve awareness of relevant offender risk factors. In this way, deterioration in
functioning can be better identified and managed.
In addition, developing more streamlined connections between the justice sector and support services (e.g., the
NDIS) may prevent gaps in structure and support during the early phases of the reintegration process.
For example, providing timely access to NDIS services rather than needing to wait months for services to commence.
Further, NDIS providers (including NDIS representatives such as case managers, planners, Local Area Co-
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ordinators and Support Co-ordinators) would likely benefit from specific training in understanding the needs of
forensic clients to increase their capacity to provide appropriate support. Alternatively, providing funding for specialist
positions within the NDIS would ensure service representatives have the necessary capabilities to work with forensic
clients.
APS members have also reported that a potential emerging risk factor during the reintegration process relates to
disengagement in services associated with Corrections, NDIS and other support providers as a result of the inability
to offer face to face services due to COVID-19 restrictions. The APS is concerned that this disengagement may
result in deterioration in function not being identified and subsequently left unmanaged. It is suggested that strategies
be explored to ensure that face to face services resume/continue in a post-COVID environment.
Further, rehabilitation and reintegration approaches, both by way of structured programing, and the broader justice
system, need to be culturally safe and trauma informed, with the central focus of practice being on rehabilitation
rather than punishment. To achieve this, systemic changes in policy and correctional practice is required. This will
ensure an integrated and continuum of care, focussed on rehabilitation and reintegration that incorporates inter and
intra-sector responses.

The APS recommends:


Increasing investment in primary and secondary prevention programs and services that focus on child
protection, family services, cultural needs, education, and employment. This continues the development
of policies based on emerging empirical evidence around prevention and desistance.



Expanding existing bail support and diversionary programs, to ensure ample monitoring while providing
services to address the unique risks and needs of the individual. Community based intervention
approaches have been found to be most successful in reducing the risk of recidivism.



Ensuring adequate treatment for offenders, and particularly those with dual diagnoses such as
schizophrenia, substance abuse and/or antisocial personality disorder.



Providing expert evidence at the time of sentencing, from an appropriately qualified professional (i.e. a
forensic psychologist), to ensure that the judiciary make informed decisions based on an appropriate
assessment of risk and rehabilitation needs.



Employing psychologists with training in forensic psychology to provide expert understanding and
treatment for persons in forensic settings with complex psychological trauma, co-morbid personality
disorders and/or mental health concerns that have contributed to their legal predicament.



Providing offenders with access to targeted in-custody rehabilitation and reintegration services to
address risk and need. This should include expanded and offence related intervention; e.g., drug and
alcohol treatment, education/employment training and opportunities, cultural programs and services,
family reunification and support services, leisure/recreation programs and services with a focus on
decreasing risk and increasing pro-social structure and skills.



Ensuring that rehabilitation, rather than punishment, is central to correctional practices. Trauma
informed and culturally safe approaches should be embedded within correctional practices and policies
to increase the potential for prisons to be rehabilitative, thus contributing to reduction in risk and
increase in community safety.



Expanding reintegration and post-release services to assist offenders in their transition back into the
community.
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Ensuring judges and magistrates knowledge and
expertise
As discussed above, individuals engage in offending behaviour for a wide range of reasons and similarly the risk
factors for offending and re-offending are unique to each individual. While established criminological and forensic
psychological theories assist in understanding overarching factors that contribute to risk of recidivism, to
appropriately determine factors that will assist in achievement of Sentencing Principles (Sentencing Act 1991),
comprehensive examination of individual risk, need and responsivity factors is required. As such, judges and
magistrates would require specialised knowledge in broad areas including, but not limited to, forensic risk
assessment, cognitive and psychiatric assessment, addiction, mental illness, psychosocial disadvantage, cognitive
impairment, and an intimate knowledge of the interaction between various sections, such as justice, health, disability
and mental health support sectors and the salient psychological factors associated with youth and adult offending
behaviour.
While the APS believes that providing training for judges and magistrates aimed at improving their understanding of
recidivism and the causes of crime is imperative, we suggest that the expert evidence provided by forensically trained
psychologists, when sentencing and dealing with offenders, will ensure greater application of evidenced based
approaches to reduce risk and increase community safety.
In Australia, endorsed psychologists are trained to provide expert psychological, behavioural, and mental health
input. A component of this expertise for forensic psychologists includes the completion of psychological evaluations
involving assessments to assist a court or other tribunal to determine facts, arbitrate disputes or make other forms
of judicial or quasi-judicial decisions. The findings of assessments can be submitted as expert testimony in written
and/or oral form.
Psychologists use standard, validated tests to assess the level of intellectual, cognitive, memory ability and mental
health concerns in forensic clients. In addition, an array of specific forensic risk psychometric assessment tools have
been developed and validated to add depth and specificity to the more generic clinical profile. A skilled forensic
psychological assessment can be a fundamental asset in ensuring the public is protected from dangerous persons
and designing/recommending evidence-based rehabilitation to treat dangerous persons, thus reducing the risk of
recidivism and providing greater protection to the public.
Other assessment methods applied by forensic psychologists include:


Forensic behaviour observation: Identifying samples of behaviour that are relevant to legal issues and designing
and conducting ecologically valid probative methods for observing those behaviours.



Forensic psychometric assessment: Competently administering, scoring and interpreting psychometric
instruments that have been developed and/or validated for forensic populations and purposes.



Discovering and examining documents, file records, and other materials: Identifying and sourcing records and
other materials necessary for forming probative expert opinions, and critically reviewing materials, both content
and reliability, to extract information relevant to legal issues in dispute.



Evaluation of impression management: Competently using and integrating multiple methods (interviewing,
observations, psychometric assessment, document review) to evaluate examinees’ and other informants’
response styles and other impression-management strategies across a range of forensic contexts.



Risk assessment: Competently using and integrating multiple methods (interviewing, observations,
psychometric assessment, document review) to obtain the requisite data for scoring and interpreting both
actuarial and structured-professional-judgement risk assessment tools across a range of forensic contexts,
including an ability to formulate feasible and effective risk management plans on the basis of the risk assessment
data.

More recently, forensic psychologists have worked collaboratively with the judiciary to develop a Practice Note
relating to pre-sentence assessments, to ensure high quality and relevant information is provided to inform judges
about pertinent risk issues and recommendations to address risk factors. Forensicare currently provide the court
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with a number of these reports and other reports are funded by defendants (sometimes on behalf of Legal Aid
Victoria). Given there is currently no requirement by any governing body in relation to minimum standards for
qualifications, experience, or content in relation to these reports, they can be undertaken by psychologists with a
range of training and experience in the forensic domain.

The APS recommends:


Ensuring Magistrates and Judges are provided with clear risk factors relating to offending, and
recommendations to address these risk factors, via expert forensic psychological assessment and
reporting.



Specific training for the magistracy and judiciary in addition to individualised feedback from forensic
psychologists, via expert evidence, to provide additional opportunities to implement principles of
therapeutic jurisprudence, and increase opportunities for the judiciary to influence rates of recidivism
via application of sentencing principles (Sentencing Act 1991).



Increasing collaboration between the judiciary and the APS to provide opportunities for training and
expert advice on matters relevant to sentencing and dealing with offenders, including understanding
of recidivism and the causes of crime. This has previously occurred in other jurisdictions including
NSW.

Judicial appointments in other jurisdictions
It is appreciated that judges and magistrates presiding over specialist courts require particular capabilities. The APS
believes forensic psychologists are in an ideal position to assist in the provision of training and consultation in relation
to this. This might particularly concern, as highlighted above, the application of therapeutic jurisprudence practices
to optimise the manner in which proceedings occur to increase the likelihood that offenders will benefit from these
interactions.
However, given the vulnerabilities of all individuals who have contact with the justice system, it is argued that the
same level of consideration and training be applied to all courts across the Victorian justice system. In addition to
ensuring the magistracy and judiciary have appropriate training and support to ensure they are abreast of these
issues broadly, the provision of assessment reports and consultation from psychologists with forensic training for
specific cases is also warranted. The responsivity principle, highlighted above, outlines that all offenders have unique
needs that must be considered when determining how best to address their risk of re-offending and ensure treatment
success. Without consideration of these factors, sentencing is unlikely to optimally achieve offender rehabilitation
and community protection.

The APS recommends:


Expanding training for the judiciary presiding over specialist courts.



Training for all judiciary in understanding the unique needs relevant to individuals who are being processed
within the justice system across all jurisdictions.



Expanding the capacity of existing specialist courts, and the development of other types of specialist courts
(e.g., Mental Health Court, Special Circumstances Courts), as noted as successful in other jurisdictions, to
ensure a focus on the application of therapeutic jurisprudence principles and rehabilitation as a central factor
that will contribute to community safety.
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