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Submission to the Review to make recommendations for the
decriminalisation of sex work.
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Radzaj, Fyona Livingstone-Clerk and [Simone Curmi Blackwell] 1
28 September 2020.
We are a group of lawyers with a particular interest in the decriminalisation of sex work,
including raising awareness on Australia’s commitment to non -punishment of trafficked
persons.
In Victoria, sex work is regulated under a legalised model, which means that sex work is only
legal if it takes place within the licensing and registration frameworks established by the Sex
Work Act 1994.
The decriminalisation of sex work is typically understood to mean the removal of criminal laws
relating to consensual adult sex work, and the regulation of sex work through standard business
laws. This submission also seeks to assist on the distinction between sex work and sex
trafficking.
Decriminalisation will ensure that sex workers (including migrant workers) feel safe contacting
law enforcement to report crimes, instances of abuse and human trafficking.

The research shows that decriminalisation of sex work leads to better health outcomes for
workers. Sex workers maintain good health practices with a low level of STI/HIV infection.2

Decriminalisation leads to improved social equity and reduced discrimination against sex
workers. Even though there are some laws which provide workplace and safety regulations,
continued criminalisation and discrimination in procedures creates fear of being “outed” if a
person reports issues, particularly in civil, family, immigration or criminal complaints.

Due to be admitted in a month’s time.
https://www.afao.org.au/article/sex-work-legislation-stands-way-australias-commitments-decriminalisationsex-workers-health-safety-rights/
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Definitions:
•

Sex work is the consensual and autonomous exchange of sex between adults.

•

Decriminalisation is the removal of all current laws and regulations relating to the sex
industry, allowing sex work to be regulated like any other business – this does not mean
no regulation, but that the sex industry should be regulated like other businesses.

•

Sex work is not human trafficking although some persons are trafficked by being raped
or sexually abused. This is known as sex trafficking but is the opposite of sex work as
it is non- consensual and denies victims (including sex workers) autonomy.

Community Alliance
It is acknowledged that prior to this submission, the Courts, Government, Victoria police and
community-based organisations have at times worked together in mitigating the effects of
criminalisation and attempting to address health and safety issues for sex workers. It was the
initiative of Magistrate Popovic in 2003 to start what was formally known as the Tuesday
Afternoon List, informally the “Sex Worker List” (the List). Operationally, it involved
proactive steps by the Court, police and organisations alike to assist sex workers in accessing
health and community workers, support in the broader sense and, of course, dedicated legal
representation. What is apparent by the commendable efforts of the pioneering Magistrate (her
Honour Magistrate Popovic), police and organisations was that from as early as at least 2003,
all involved parties understood the significant hurdles that criminalisation of street sex work
caused to in fact addressing the true issues. Excerpts of parliamentary papers and submissions
to the court have highlighted the importance that each of these bodies played in addressing
issues relevant to sex workers within the confines of a criminalised workforce.

Partnerships were formed by representatives of a number of organisations to take a proactive
approach to early intervention with sex workers and issues relating to any failures to appear at
court. The rationale was that early intervention and ensuring attendance at court may improve
the health and welfare of sex workers and lead to a reduction of offending behaviour. The
overriding issues sought to be addressed by the program, were the safety of the sex workers
and reduction of the harms associated with sex work to the community.3

3

Briefing Paper, PREPARED FOR THE ATTORNEY-GENERAL ROBERT HULLS AND CHIEF
MAGISTRATE IAN GRAY, 2003.
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The list highlights the need for health justice partnerships and therapeutic jurisprudence when
dealing with sex workers. For 15 years, the Government, the Court and St Kilda Police tacitly
acknowledged that criminalisation of the industry led to significant challenges. All parties
acted in a way that accepted the industry 4 and used an individual’s interaction with the criminal
justice system as an opportunity to address broader matters relevant to sex workers. 5

Proposals
•

Sex work must be decriminalised in Victoria. This means that The Sex Work Act and
Regulations must be repealed entirely.

•

The decriminalisation model is recognised as best practice by Amnesty International,
Human Rights Watch and the United Nations and ought to be adopted in a new system
similar to that of NZ must be implemented.

•

Any criminal record related to the previous sex work legislation or regulation must be
removed under a spent conviction scheme.

•

Any criminal charge for knowingly engaging in unprotected sex whilst HIV positive or
transmitting HIV recklessly should be repealed in accordance with the
recommendations of the Global Commission on HIV and the Law (which recommends
retention for intentional transmission).6

•

Changing advertising legislation and regulation to apply to sex work as for any other
industry.

•

Improvements should be made to the legislative framework to ensure that trafficked
persons are protected, including those who commit crime, through non prosecution and
non -punishment.

•

Judicial directions should be formulated in civil, family, criminal and immigration law
proceedings and all health processes to ensure myths, stereotypes and inappropriate

4

See Historic Hansard, Attorney General Rob Hulls, Parliamentary Speech, 29 October 2003, which
acknowledges the inevitability of the industry.
5
See Attorney General Rob Hulls, Victorian Government Media release 29 October 2003.
6
https://hivlawcommission.org/
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tropes and narratives around sex work do not play a part in treatment or decision
making.
•

Sex workers should be allowed to adopt a “work name” to obtain sexual health checks
and if necessary, remain anonymous in criminal, discrimination or civil proceedings
where the case would otherwise “out” the worker.

•

A Sex Work Peer Organisation be established and funded – staffed primarily by current
workers who will be in the best position to assist, educate and support other workers.
They can also liaise with the Courts, Victoria Police and Government to provide
regular industry updates.

•

Specialised court lists could be considered in the context of human trafficking.
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Spent Conviction

Due to the issues with social

Scheme

equity, a misunderstanding
of sex work and sex workers
all historical sex offences
related to sex workers
should be eradicated from
criminal records.

Migration Act

Will affect migrant, CALD
women more.

Better protections are
needed for sex workers
who may have not
complied with visa
conditisions or are
unlawfully in
Australia. This will
enable workers to feel
safe in reporting
trafficking, abuse and
rape.
Human Trafficking

The argument against sex
work that it will cause an
increase in human
trafficking are misconceived
and contrary to Australia’s
commitments to nonpunishment.

Crimes Act –

The licensing model including

Fear of being ‘outed’ with

knowingly infecting

regular STI testing provisions.

consequential social stigma

someone with HIV

Issues with this include:

due to discrimination

Sex work regulations
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-

Discrimination by medical
professionals towards sex
workers

-

Many sex workers chose
to operate under another
name – they may not want
their real name on sex
work documentation.

-

Regular checks can be
expensive and are not
subsidized by their
employer.

-

Medical record will note
that the person has been or
is a sex worker – raises
issues of privacy and data
rights.

Workers must remain healthy or
they will be unable to work.
Some brothels, agencies or pimps
may put pressure on workers who
are working outside the law in
Victoria to not use condoms in
order to charge more.
Therapeutic

Two health and community

The need for therapeutic

jurisprudence

workers attended the List to offer

jurisprudence for sex

support and referrals to sex

workers has been recognised

workers attended court.12 Sex

for some time and in

workers were also often referred

October 2003 the Sex

Tuesday Afternoon Court List – Street Sex Workers, Health and Community Workers Discussion Paper -Aug
2003.
12
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to organisations prior to court by

Worker List (known

Victoria Police through the

publicly at the Tuesday

community-based Arrest Referral

afternoon list) (“the List”)

program.

began sitting at the
Melbourne Magistrates’

This was to better address the
issues behind the offending
behavior by tailoring their
sentences to their needs.

Court; each month on a
Tuesday afternoon. It was
created because a 2003
survey of the industry which

Post decriminalisation, Health

concluded that 1 in 6 sex

Justice partnerships should still be

workers would not attend

integral to addressing any sex

court due to a lack of

work criminal offending. Whilst

supports.13

sex work crimes will be
eradicated, sex workers may also
be charged with other offending
and may require such referrals.

It ran in partnership with
Victoria Police, sex work
and health organisations.
Sometimes if the person
charged was identified as a
sex worker they would,
through the communitybased Arrest Referral
program, be referred to a
relevant organisation and the
matter adjourned for some
time to allow them to
receive services prior to
their hearing.14
The list was evaluated in
2007 and it was determined
that it had a profound effect

13
14

Results of Street Sex Worker Survey 2003.
Briefing Paper – Tuesday Afternoon List (Street Sex Worker Court Attendance Program).
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on the lives of many street
sex workers and considered
an innovative problemsolving list which needed to
be supported and
protected.15
This harm reduction
approach was successful and
meant the list petered out in
2018. This demonstrates the
need for multiorganisation
partnerships and referrals for
sex workers.
Whilst decriminalisation
will ensure that sex work
offences are no longer
applicable, other offending
related to sex work may
continue to occur. Justice
health partnerships will still
be integral, as well as
information and continued
training for members of the
judiciary about sex work and
barriers or issues that
workers may face.
A sex work peer
organisation should be
established and funded to
support sex workers who are
15

Sex Worker Arrest Referral Initiative (SWARI) Evaluation, University of Melbourne, Melbourne Centre for
Criminological Research and Evaluation, August 2007, page 6
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charged with criminal
offences.
Discrimination /

Workplaces who mistreat workers

Employment /Worksafe may not provide lubricant, birth
-

Not being able

worker is a genuine fear for

control or clean rooms in an effort

many sex workers – not only

to save money.

if they may not want their

to find other

-

Being ‘outed’ as a sex

family/friends to know but it

employment if

Decriminalisation will put more

they’ve been

pressure on brothels or agencies

publicly outed

to take better care of their staff.

may affect other aspects of
their lives.

as a sex worker

Important consideration for

Workers not

any kind of “register”.

being paid
Also, an important

appropriately

consideration in other

or mistreated at

proceedings.

work and

-

fearful of

A lack of social equity

engaging in the

means the concerns and

legal processes

issues of workers may be

in case they are

trivialized or being a worker

“outed”

could be used against the

Not taking out

complainant or applicant

WorkSafe

due to stigma.

claims due to
fear of being

Many lawyers may also be

outed.

subconsciously or outwardly
biased and an lack an

Civil Proceedings

understanding of the sex
work industry or workers.

People refusing to pay

Similarly to drug and

workers if they aren’t

alcohol training which

“working legally” as

helped to eradicate

an exercise in power

stereotypes and

and privilege
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assumptions, training from
Not wanting to

sex workers to the

undertake VCAT

profession about the

proceedings for a

industry and the issues

nonpayment of

facing workers would be

services for fear of

integral to ensuring adequate

being ‘outed’.

legal representation and
assistance is available.

Family Law/Child
Protection

Empowering sex workers to

Sex workers being

advocate for themselves

‘outed’ in proceedings

through a sex work peer

and being subject to

organsiation will be integral

myths, stereotypes and

to long lasting change in

inappropriate tropes in

such discrimination and fear

relation to parenthood.

for workers.

A lack of information
or training in report
writers who may
discriminate by an
assumption that sex
work has a bearing on
what is in the best
interests of a child.
Reporting sexual

Being able to “work” after such

Historically people who

assault

an assault can be very difficult.

committed sexual offences

No practical support.

against sex workers have

Apart from Police

been given a lesser sentence

accessing services at

because a sex worker was

CASA has been

not perceived as vulnerable

difficult for workers.
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or not as repulsed as a
Needs to be

“chaste woman”.16

consideration of
Victoria Police Code
of Practice for the
Investigation of Sexual
Crime
NDIS

Considered “reasonable and

Despite being recognised as

necessary” due to 2019 AAT

a necessary service, sex

Decision

workers sex workers still
face significant social
barriers and discrimination.

Child sex offences

Decriminalisation can
combat erroneous
understanding that
criminalising sex work is a
method of preventing child
abuse where the vast
majority of such crimes are
committed in familial or
abuse of trust settings
(church / other organisation
etc).

16

https://www.starobserver.com.au/news/national-news/victoria-news/sex-offenders-reducedsentencing/153419
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Understanding decriminalisation as integral to Australia’s commitments to non punishment in the context of human trafficking

Identifying trafficked persons is achievable through criminalisation of traffickers and
protection of victims, including through non punishment of trafficked persons who commit
crime. Decriminalisation of sex work does not alter Australia’s obligations to combat human
trafficking. Decriminalisation is a necessary facet to improve Australia’s implementation of
international law to prevent, prosecute and protect victims of human trafficking. This has a
knock -on effect to identify exploitative brothel managers and is capable of identifying when
trafficked persons appear as victims at various levels in chains of command.17
In the context of sex trafficking, Dempsey 18 has observed in the U.S. context that jurisdictions
continue to treat sex trafficking victims as criminals. The author contends that the criminal law
must decriminalise victims of sex trafficking. She considers the strengths and weaknesses of
four methods of decriminalising victims of sex trafficking:
1. Safe harbour laws which call for the protection of children;19
2. Law enforcement officials and/or prosecutors identifying victims and exercising their
discretion to decline to prosecute them;20
3. ‘Decriminalise everyone involved in commercial sex, including the seller, buyer, pimp,
brothel, owner etc.’;21
4. The Nordic Model: Decriminalising people who sell sex and provide comprehensive
social support programs for those who want to exit prostitution. 22
Dempsey contends that the current efforts of US jurisdictions has been inadequate..23

We contend for a separation of approaches to sex work and human trafficking. Autonomous
and consensual sexual acts, including for payment are socially and morally acceptable and
should not be the subject of law or regulation. The exploitation of people through human

17

https://www.sbs.com.au/news/dateline/sex-trafficking-s-tragic-paradox-when-victims-become-perpetrators
Dempsey ‘Decriminalizing Victims of Sex Trafficking’ (2015) 52 American Criminal Law Review 207.
19
Dempsey p 223.
20
Dempsey p 224.
21
p 226.
22
p 227.
23
p 229.
18
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trafficking (including slavery and slavery like practices) should be recognised in laws, policies
and procedures that correctly identify perpetrators and victims, regardless of their occupation.
Australia is a signatory to the UN Trafficking Protocol (2000) is a supplement to the UN
Convention Against Transnational Organized Crime. It had a National Action Plan to combat
human trafficking from 2015 to 201924 and has recently consulted on a national action plan for
2020 to 2024.25 Understanding that trafficked persons appear in criminal processes means that
legal frameworks need to adapt to include non- punishment of trafficked persons who commit
crime.

The UN Trafficking Protocol (2000) defines victims in Article 3 as those who have been subject
to
“recruitment, transportation, transfer, harboring or receipt of persons by means of
the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of abuse of power or of a position of vulnerability or of the giving or
receiving of payments or benefits to achieve the consent of a person having control
over another person, for the purpose of exploitation which includes, at a minimum,
the exploitation of the prostitution of others or other forms of sexual exploitation,
forced labor or services, slavery or practices similar to slavery, servitude or
removal of organs”.
Article 2 of the UN Trafficking Protocol (2000) provides the statement of purpose to:
(a) To prevent and combat trafficking in persons, paying particular attention to
women and children;
(b) To protect and assist the victims of such trafficking, with full respect for their
human rights; and
(c) To promote cooperation among States Parties in order to meet those objectives.
In the context of crime, the language of protection has been applied to allow for nonpunishment (which includes non-prosecution) of trafficked persons who commit offences.
24

https://www.homeaffairs.gov.au/criminal-justice/files/trafficking-national-action-plan-combat-humantrafficking-slavery-2015-19.pdf
25
https://www.homeaffairs.gov.au/reports-and-publications/submissions-and-discussion-papers/combatmodern-slavery-2020-24
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There are a series of communications coming out from the UN as to the importance of nonpunishment especially in relation to women and girls. This is reinforced by the International
Labour Organisation (ILO) Protocol of June 2014 (updating the existing ILO Convention 29
on Forced Labour). Article 4(2) of the ILO Protocol (2014) requires states to:
… take the necessary measures to ensure that competent authorities are entitled not
to prosecute or impose penalties on victims of forced or compulsory labour for their
involvement in unlawful activities which they have been compelled to commit as
a direct consequence of being subjected to forced or compulsory labour.
International frameworks in this context do not require non-prosecution or non-punishment
but allow for implementation by the provision of systems to recognize the possibility of not
imposing any penalty where people act under ‘compulsion’ (often referred to as ‘forced
criminality’ although levels of control can be as wide as abuse of vulnerability. United Nations
High Commissioner for Human Rights Trafficking Principles and Guidelines (2002), at
Principle 7 states:
Trafficked Persons shall not be detained, charged or prosecuted for their illegal
entry into or residence in countries of transit or destination, or for their involvement
in unlawful activities to the extent that such involvement is a direct consequence
of their situation as trafficked persons.
Signatories to the Protocol therefore commit to tackling all forms of human trafficking.
However, implementation in the criminal context is a challenge. 26 Justice systems are generally
geared to prosecution and punishment of offenders whereas commit to The UN Trafficking
Protocol (2000) inevitably requires a contrary approach. The research in this PhD highlights
the lack of harmonisation of legal or policy frameworks for non- punishment in four
jurisdictions. There is no single approach to ‘compulsion’; that is where trafficking victims
who commit crime are compelled to commit crime but are protected by being considered not
to be liable because they act through the means or purposes of others. Non-prosecution and
non-punishment are therefore not merely moral questions but systemic issues for criminal
justice systems.27 The obligation for states, against this background, not to prosecute or not to
punish victims of human trafficking for crimes they were compelled to commit logically ought
26
27

(Spohn, 2005)
(Schloenhardt & Jolly, 2013; Gallagher & Holmes, 2008)
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to move victims who commit crime from the position of suspect to potential and protected
witness and, in turn, reduce the number of vulnerable people (particularly women) in prison.28
From a rights based perspective this also puts the trafficked persons and the victim of crime in
a similar position, the target being those further up the chain of criminal command. The
empowerment of trafficked persons to the position of witness rather than victimhood also
allows for an approach that avoids further victimisation by a state by processes such as
criminalisation of sex work. These are complex issues giving rise to complex questions as to
how a criminal justice system can be both prosecutor and protector, how systems can identify
worthy cases for an alternative approach and how differing levels of compulsion can be safely
accommodated.

In 2013 the Office of the Special Representative and Co-ordinator for Combating Trafficking
in Human Beings stated that international commitments to the ‘non -punishment principle’
included protection for trafficked persons who commit crime:
‘Trafficked Persons have been victims of one or more serious criminal
offences. States have obligations to assist such persons, and not treat them
as criminals.’29
In April 2020, a United Nations Inter-Agency Coordination Group against Trafficking in
Persons briefing paper set out recommendations for a more consistent, human rights-based
application of the non-punishment principle.30 Non punishment requires law reform to move
from prosecuting criminals to non -prosecution of trafficked persons who commit crime.
Key issues and implications for responses to human trafficking include improving victim
identification systems to enable the provision of protection and support and investing in a
victim centred approach with appropriate training for law enforcement to include the vital
importance of ensuring the protection of trafficked persons.

31

Criminal justice systems

generally operate to focus on the arrest, trial and disposal of offenders, treating any personal

28

(Gerry & Harris, 2016)
https://ec.europa.eu/anti-trafficking/year/2013 en?page=7
30
‘Non-Punishment of Victims of Trafficking’ (Issue 08/2020) United Nations Inter-Agency Coordination
Group against Trafficking in Persons <https://www.un.org/sexualviolenceinconflict/wpcontent/uploads/2020/04/19-10800_ICAT-Issue-Brief-8_Ebook_final.pdf>.
31
https://www.unodc.org/unodc/en/human-trafficking/publications.html
29
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circumstances as factors in mitigation of sentence.

32

Where the offender is also a victim of

human trafficking, commitments to protect trafficked persons are beginning to lead to a change
of approach in the criminal context through the burgeoning discourse driven by the human
rights underpinning victimology. 33 However, implementation of altruistic commitments, even
through the lens of human rights for trafficked persons, is problematic: There is a limit to
altruism where there is also a victim of crime and concepts of victimology can be challenged
where there are competing rights. This may explain why global implementation of
commitments under the U.N Trafficking Protocol to protect trafficked persons has been
haphazard. This will inevitably lead to a buffer created by concepts of sympathy depending on
perspective. Lack of implementation is also exacerbated by traditional systems which tend to
see any vulnerability as mitigation of sentence not non liability. In the European context,
Muraszkiewicz (2018) 34 has observed as follows:
A telling sign of whether a provision is effective in protecting trafficked persons,
is how it is realized in practice. Because Article 26 of the 2005 Council of Europe
Convention on Action Against Trafficking in Human Beings and Article 8 of
Directive 2011/36 on Preventing and Combating Trafficking in Human Beings and
Protecting its Victims do not outline the content of the right of non liability we are
left with an array of practices. Victims in the UK will have a different experience
to victims in Poland. There is thus, worryingly, a lack of uniform standard of
protection. Moreover, some states will implement the obligations in inadequate
ways. As shown in this book, states may refer to existing defences of duress or
necessity as trajectories for competent authorities having entitlement not to hold
victims liable or showcasing that they provide for the possibility of not imposing
penalties on victims. Although this is not wrong from the perspective of what the
regional document requires of states, it may lead to trafficked persons not being
protected from liability. Thus, the aim of non liability principle will not be
achieved.
This in Australia requires investigations to be conducted with non -prosecution in mind, to
include three things: Firstly, policy for not prosecuting suspects; secondly, specific legal

32

https://www.tandfonline.com/doi/abs/10.1080/23322705.2019.1688086
(Muraszkiewicz, 2018) page 200
34
Julia Maria Muraszkiewicz, ‘Protecting Victims of Human Trafficking from Liability’ (2019) p 2, 6-11.
33
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against Women New
York

This places a duty on state to ensure that criminal,
civil, administrative and labour laws are not used
against sex workers but rather provide an effective
legal framework that prevents discrimination and
violence.

/pages/cedaw.a
spx

The State must protect the rights of women by
prohibiting discrimination that binds both public and
private actors such as other institutions, private
enterprises or individuals
• (Article 2(b) and 2(e)).
This places a positive obligation on the state to
exercise due diligence in protecting sex workers from
violence and other forms of violations committed by
public institutions or non-state actors. It ensures that
enabling and safe environment is created to ensure
that women in sex work are able to access justice, in
timely manner, in cases of discrimination and
violence.
The State must fulfil rights of all women, including sex
workers. It must remove impediments, take positive
steps, create institutions and remedies for legal
protection of women, and provide enabling measures
• (Articles 2(a), 2(c), 2(f), 3 and 4)
Article 3 contains the overarching obligation to ensure
women’s “development and advancement” and
enjoyment of rights on an equal basis with men.
(Freeman, 2003) Read together with Article 2, it
provides the basis for addressing emerging forms of
discrimination that had not been identified at the time
of drafting of the Convention.
Joint NGO
Submission on behalf
of the
Australian NGO
Coalition

Universal
Periodic
Review of
Australia
2020-21

SEX WORK
Australia’s response to sexually transmissible
infections has involved effective strategies, including
supporting sex worker community organising and peer
education. This has supported sex workers to
implement safer sex practices, resulting in the virtual
elimination of HIV among sex workers.
However, sex workers still experience high levels of
discrimination and stigma and are negatively
impacted by the criminalisation of sex work, licensing,
registration and mandatory testing in some
jurisdictions.

19

https://www.hrl
c.org.au/univers
al-periodicreview
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Additionally, criminal laws remain in relation to sex
work and HIV in VIC and QLD, and there is a lack of
consistent anti-discrimination protections for sex
workers.

Global Consensus
Statement on Sex
Work, Human Rights
and the Law

Global
Network of
Sex Work
Projects
(2013)

Advocacy Toolkit:
The Real Impact of
the Swedish Model
on Sex Workers

Global
Network of
Sex Work
Projects
(2015)

Australia must encourage a consistent approach to
the decriminalisation of sex work and introduce
measures to tackle discrimination against sex workers.
‘Sex Work, human rights and the law consensus
statement’ consisting of eight rights. They are the
right to: associate and organise; be protected by the
law; be free from violence; be free from
discrimination; privacy, and freedom from arbitrary
interference; health; to move and migrate; and to
work and free choice of employment.
This advocacy toolkit serves to highlight the harms
associated with this approach of criminalisation, both
in relation to the simplistic and crude understandings
of sex work and of sex workers that are used to justify
the law, and in relation to the direct outcomes of the
resulting legal framework of criminalising the
purchase of sex. In contrast to claims that the Swedish
model is a necessary and effective approach in
protecting women from violence and exploitation, sex
workers in Sweden note worrying consequences of
the law in terms of their safety and wellbeing.

https://www.ns
wp.org/sites/ns
wp.org/files/Co
nStat%20PDF%2
0EngFull.pdf

https://www.ns
wp.org/resourc
e/the-realimpact-theswedish-modelsex-workersadvocacy-toolkit

Health
Framework On
Rights
Of Sex Workers
& Cedaw

IWRAW Asia
Pacific (2018)

IWRAW outlines that the protection of human rights
for sex workers has been named as essential in
protecting public health.

HIV and sex workers

The Lancet
(2014)

With heightened risks of HIV and other sexually
transmitted infections, sex workers face substantial
barriers in accessing prevention, treatment, and care
services, largely because of stigma, discrimination,
and criminalisation in the societies in which they live.
These social, legal, and economic injustices contribute
to their high risk of acquiring HIV. Often driven
underground by fear, sex workers encounter or face
the direct risk of violence and abuse daily. Sex workers
remain underserved by the global HIV response. This
Series of seven papers aims to investigate the complex
issues faced by sex workers worldwide, and calls for
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the decriminilisation of sex work, in the global effort
to tackle the HIV/AIDS epidemic.
Sex work legislation
stands in the way of
Australia’s
commitments:
decriminalisation for
sex workers health,
safety and rights

Australian
Federation of
Aids
Organisations
(2012)

It is widely recognised that decriminalisation is the
best legal framework to support HIV responses.
sex workers within a decriminalised setting
maintained an extremely high level of condom use,
extremely low rates of HIV and STIs, and had access to
well-resourced peer education. Decriminalisation is
recognised as promoting high levels of compliance as
well as being a low-cost model to maintain.
decriminalisation provides improved occupational,
health and safety for sex workers and contributes to
improved human rights.

https://www.af
ao.org.au/articl
e/sex-worklegislationstands-wayaustraliascommitmentsdecriminalisatio
n-sex-workershealth-safetyrights/

Prevention and
Treatment of HIV
and Other Sexually
Transmitted
Infections for Sex
Workers in Low- and
Middle-Income
Countries:
Recommendations
for a Public Health
Approach.
The Impact of
Criminalisation on
Sex Workers’
Vulnerability to HIV
and Violence

NCBI National
Center for
Biotechnology
Information
(2012)

Good practice recommendations are overarching
principles derived not from scientific evidence but
from common sense, ethics and human rights
principles. These recommendations did not go
through a formal GRADE process but should be
strongly promoted in all interventions with sex
workers.

https://www.nc
bi.nlm.nih.gov/b
ooks/NBK30411
6/

Policy Brief
(2017)

In almost every country in the world, sex work is in
some way criminalised, compromising the health and
wellbeing of sex workers around the globe. Whether
sex work is criminalised in all contexts or specific
aspects of sex work are criminalised, this has dire
consequences. This policy paper seeks to break down
exactly how criminalisation increases the incidence of
and vulnerability to violence and HIV transmission for
all those engaged in sex work.

https://www.ns
wp.org/sites/ns
wp.org/files/im
pact_of_crimina
lisation_pb_prf0
1.pdf

The Sex Industry in
New South Wales: A
report to the NSW
Ministry of Health

The Kirby
Institute,
Faculty of
Medicine
University of
New South
Wales (2012)

Sydney has a diverse and open sex industry.
Compared to other Australian cities Sydney’s sex
industry is commensurate with the size of its
population. NSW men are infrequent consumers of
commercial sexual services, with only 2.3% purchasing
sexual services in any one year, similar to the
Australian average. The number of sex workers in
Sydney brothels was similar to estimates from 20
years ago. These data confirm that the removal of
most criminal sanctions did not increase the incidence
of commercial sex in NSW
Compared to sex workers surveyed in Melbourne’s
licensed brothels and in Perth, brothel-based female
sex workers in Sydney were better educated, and
were more likely to have been born in an Asian or

https://www.ns
wp.org/sites/ns
wp.org/files/NS
WSexIndustryRe
portV4.pdf
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other non-English speaking country. In contrast to
these other cities, the Sex Workers Outreach Project
(SWOP) and the Multi-cultural Health Promotion team
at the Sydney Sexual Health Centre have been actively
working with and have had full access to this sector
for 20 years. As a result the migrant sex workers in
Sydney have achieved similar excellent levels of sexual
health as their local counterparts.
Decriminalising sex
work in South
Australia

Law Society of
SA (2019)

What few South Australians may know is that a sex
worker’s own home is capable of being regarded as a
“brothel” for the purposes of s27 of the Summary
Offences Act 1953 (SA) (‘SOA’),1 which has led to solo
operators being charged and convicted of “managing
a brothel” or “receiving money in a brothel” contrary
to section 28 of the SOA. This issue was led as a Case
Stated in the 1989 decision of McDonald v
Samoilenko2 in which the Full Court found that a
woman living alone in her own home would be
“keeping and managing her own brothel” and could
be charged with either managing a brothel, or
receiving money in a brothel pursuant to section 28.3

https://searchinformit-comau.ezproxy.lib.
rmit.edu.au/d
ocumentSum
mary;dn=5681
43631450363;
res=IELHSS - in

https://www.ilo
.org/wcmsp5/gr
oups/public/--ed_protect/--protrav/--ilo_aids/docum
ents/legaldocu
ment/wcms_18
6072.pdf
https://www.au
stlii.edu.au/cgibin/viewdoc/au
/cases/cth/AAT
A/2019/1771.ht
ml?context=1;q
uery=SEX WORK
NDIS;mask_path
=au/cases/cth/A
ATA

Sixth National HIV
Strategy 2010–2013.
Commonwealth of
Australia, Canberra

Australian
Government
Department of
Health and
Ageing (DoHA)
(2010)

DOHA outlines the protection of human rights for sex
workers has been named as essential in protecting
public health.

WRMF and National
Disability Insurance
Agency [2019] AATA
1771 (8 July 2019)

Adminsitrative
Appeals
Tribunal

The use of a trained sex therapist by the applicant, a
woman identified as WRMF, was a “reasonable and
necessary” NDIS support
Lawyers for the woman had argued that the UN
Convention on the Rights of Persons with Disabilities
(CRPD), which underpinned the NDIS, stated
governments had an obligation to ensure people with
disability were supported to live ordinary lives equal
to the rest of the community and were entitled to
supports that enabled this.

drop box
resource

Human Trafficking/Migration
Anti-Trafficking
Review No. 12
Special Issue - Sex
Work

Global Alliance
against
Traffick in
Women (2019)

The Anti-Trafficking Review promotes a human rightsbased approach to anti-trafficking. It explores
trafficking in its broader context including gender
analyses and intersects with labour and migration. It
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offers an outlet and space for dialogue between
academics, practitioners, trafficked
persons and advocates seeking to communicate new
ideas and findings to those working for and with
trafficked persons.

review/990-no12-special-issuesexwork?highlight=
WyJzZXgiLCInc2
V4Iiwid29yayIsI
ndvcmsnLCIsInd
vcmsnLiIsIndvc
msnIiwic2V4IHd
vcmsiXQ==
https://www.aic
.gov.au/publicat
ions/rpp/rpp13
1

Migrant sex workers
in Australia

Australian
Institute of
Criminology
(2014)

The survey responses and literature highlighted the
intersection of social and structural barriers that may
marginalise migrant sex workers from accessing
services and resources, such as the stigma associated
with sex work, limited access to safe migration
pathways, fear of deportation and
language barriers.

Sex Work, Migration,
HIV and Trafficking:
Chinese and other
Migrant Sex Workers
in Australia

Intersections:
Gender and
Sexuality in
Asia and the
Pacific (2011)

he sex workers in this survey who had migrated to
Australia paid upwards of $5000 in documentation,
visa and migration-agent fees. Are barriers to safe and
cheap migration routes to Australia creating HIV
vulnerability? In this paper we have shown that sex
workers maintained HIV and STI prevention practises
regardless of their migration situation. Even in the
face of barriers to accessing justice, Chinese migrant
sex workers were not disparaged from the same level
of condom use as their English-speaking counterparts.
This is the strongest message from this study, and, as
demonstrated, concurs with other relevant findings in
the field.

http://intersecti
ons.anu.edu.au/
issue26/jeffreys.
htm

Decriminalise sex
work to prevent
trafficking and abuse

Open
Democracy
and New
Zealand
Prostitutes’
Collective

One of the key advantages of decriminalisation over
any form of criminalisation is the shift in mindset from
prosecution to protection within law enforcement.
This helps deter trafficking amongst sex workers
because it enables them to report crimes committed
against them without fear of reprisal. But it hasn’t
always been this way.

https://www.op
endemocracy.n
et/en/beyondtrafficking-andslavery/decrimi
nalise-sex-workpreventtrafficking-andabuse/

Prior to 2003, most activities associated with sex work
were illegal in New Zealand. Offering sex for money,
brothel-keeping, procuring, and living off the earnings
of sex work were all prohibited. It was practically
impossible to be a sex worker and remain within the
law. As a result, sex workers were extremely reluctant
to disclose violence, coercion, and other crimes
committed against them to the police. The risk of
being identified and later prosecuted were too high.
The police operated a fully detailed register of ‘known
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prostitutes’ and, along with other government
officials, were conscientiously avoided.

Discrimination /Stigma/ Employment /Worksafe
The Case for
Decriminalisation:
Sex Work and the
Law in Queensland

Crime and
Despite a recommendation from the Fitzgerald Inquiry
Justice Briefing in 1989 that sex work should be recognised as work,
Paper (2019)
and released from police control, sex workers in
Queensland are still heavily policed, with significant
negative impacts to their health, safety, legal and
human rights.

https://eprints.
qut.edu.au/131
101/1/Briefing%
20Paper%20sex
%20work.pdf

Unjust and CounterProductive The
Failure of
Governments to
Protect Sex Workers
from Discrimination

Scarlett
Alliance and
the Australian
Federation of
AIDS
Organisations

The findings in this report highlight that a significant
issue for sex workers is a fear of publicly identifying
their occupational status regardless of their legal
status. The reasons for this include: fear of working
illegally, discriminatory practices in obtaining basic
goods and services, community attitudes towards sex
workers and not having informed family and friends. It
is this framework that contextualises sex workers’
ability to address discrimination in the workplace.
That is, that whilst some legal remedies and
mechanisms exist which sex work ers could access to
address discrimination the barriers to utilising them
are significant.

Dropbox

Occupational stigma
as a primary barrier
to health care for
street-based sex
workers in Canada

An
International
Journal for
Research,
Intervention
and Care

Individuals working in the sex industry continue to
experience many negative health outcomes. As such,
disentangling the factors shaping poor health access
remains a critical public health priority. Within a
quasi-criminalised prostitution environment, this
study aimed to evaluate the prevalence of
occupational stigma associated with sex work and its
relationship to barriers to accessing health services.

https://www.ta
ndfonline.com/
doi/abs/10.1080
/13691058.2011
.628411

Examples of
Discrimination

AirBnB - https://www.vice.com/en us/article/gvzzkx/why-its-

perfectly-legal-for-airbnb-to-discriminate-against-sex-workers
PayPal - BACKPAGE.COM, LLC, Plaintiff-Appellant, v. THOMAS J. DART,
Sheriff of Cook County, Illinois, Defendant-Appellee.

https://caselaw.findlaw.com/us-7th-circuit/1719652.html
https://www.engadget.com/2015-12-02-paypal-square-and-bigbankings-war-on-the-sex-industry.html
Salvation Army - https://www.abc.net.au/news/2009-05-22/salvosapologise-to-sex-workers-over-ads/1691098
NZ Teaching Register - https://www.smh.com.au/world/nz-teacherderegistered-over-penthouse-pic-20110503-1e5k4.html
QLD Hotels - https://www.abc.net.au/news/2012-11-02/hoteliersgiven-power-to-evict-sex-workers/4350560
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Police - https://www.theage.com.au/national/victoria/police-

switch-position-on-push-to-curb-st-kildas-sex-trade-20160504gom9f5.html
Sentencing of sex offenders -

https://www.starobserver.com.au/news/national-news/victorianews/sex-offenders-reduced-sentencing/153419
https://sexliesducttape.me/2016/10/19/sex-workers-applaudchanges-to-victorian-sentencing-manual/

Advertising Sex Work
Advertising sex work

The Law
Handbook

Consumer Affairs Victoria (CAV) enforces the
SW Regulations. CAV can contact sex work service
providers that breach the SW Regulations; CAV gives
the providers an opportunity to rectify the breaches
before further action is taken.

lawhandbook.or
g.au/2020_03_0
4_04_advertisin
g_sex_work/

Sex Work Advertising

St Kilda Legal
Service

Conclusion and recommendations
St Kilda Legal Service submits that regulation 11(5) of
the Regulations should be interpreted as follows:
• a) Any and all coverings (including pubic hair
on a mons veneris) for genitalia is
appropriate.
• b) Sheer underwear may be worn but it
cannot be completely transparent.
• c) Very short shorts, hot pants, thong and Gstring underwear can be worn but it must
cover the genitalia and anus of a person.
• d) The nipple/areola of a female’s breasts
must be covered in all advertisements.
Otherwise exposure of the rest of the breasts
is appropriate.

https://www.skl
s.org.au/sexworkadvertising/

Parliament Of South
Australia REPORT OF
THE SELECT
COMMITTEE ON THE
STATUTES
AMENDMENT
(DECRIMINALISATIO
N OF SEX WORK)
BILL
No more fear of
police: South
Australia is close to
fully decriminalising
sex work - Article

OTHER RESOURCES AND EXAMPLES OF LEGISLATION/ANALYSIS
Parliament of
The Bill seeks to amend various pieces of legislation to
South
decriminalise sex work, to prohibit discrimination
Australia
against people who are or have worked as sex
REPORT (2015) workers, to allow for certain convictions to be spent,
and to provide sex workers with the same rights and
protections as other workers.

The
Conversation
(2019)

Policing sex work prohibits sex workers from reporting
crimes committed against them. In fact, many sex
workers I interviewed for my research said they are
more afraid of police detection and being charged or
fined, than screening out dangerous clients.
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This bill aims to delete the term “common prostitute”
from the Criminal Law Consolidation Act (1935) and
Summary Offences Act (1953). It also removes
common law offences relating to sex work, inserting
the definition of “sex work” into the Equal
Opportunity Act and adding clauses that will make it
unlawful to discriminate against a person because
they are, or were, a sex worker.
Response to the
Legislative Assembly
Inquiry into the
Regulation of
Brothels

NSW
Governement
(2016)

Prostitution law
reform in New
Zealand

New Zealand
Parliament
(2012)

The Government is committed to ensuring that
brothels in NSW are appropriately regulated to ensure
the protection of sex worker health and safety, public
health and public amenity. The decriminalisation of
the sex work industry in NSW has achieved positive
health outcomes and outreach. The NSW Government
like the Select Committee, continues to supped
decriminalisation as the best way of protecting sex
workers and maintaining a more transparent sex work
industry. We do not tolerate unlawful or criminal
conduct and will continue to work closely with
councils and law enforcement to continuously
improve brothel compliance with all govemment
requirements and reduce any criminal activity or
Influence.
In June 2003, New Zealand became the first country to
decriminalise sex work with the passage of the
Prostitution Reform Act (PRA) 2003. Sex work in New
Zealand had not been illegal before the PRA. However,
the Justice and Electoral Committee said that prior to
the PRA a range of offences could be committed in
association with acts of prostitution, and that for most
forms of prostitution it was likely a law would be
broken at some stage. This paper briefly outlines the
history of prostitution in New Zealand, and the law,
before examining the impact of the PRA on the
number of sex workers, their working conditions and
location of work.
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https://www.pa
rliament.nz/mi/
pb/researchpapers/docume
nt/00PLSocRP12
051/prostitution
-law-reform-innew-zealand/

