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At ermha365 we believe in the potential of everyone. Our vision is for progressive
reform, working with and advocating for people living with severe mental illness,
mental disorders and psychiatric disabilities to be able to reach their personal
potential. Our mission sees the ermha365 team work side by side with our clients,
providing them with the compassion, care, advocacy and support they need to live the
lives they want within a supportive community.
ermha365 has developed significant practice expertise in providing support to people
with exceptionally complex and challenging behaviours for almost 40 years in Victoria
and more recently in the Northern Territory. Our expertise includes the provision of
numerous community and residential based services including programs where
ermha365 is often considered the provider of last resort.

ermha365 works with people living with mental disorders and mental illnesses who present
with complex needs. People living with complex mental disorders, co-occurring cognitive
disabilities and challenging behaviours often have extended histories of self-harm, property
damage and violence, placing at risk; staff, family members and the wider community.
These clients with multiple, complex and challenging needs (Complex Care needs clients),
are at significant disadvantage due to a combination of the nature and severity of their
mental illnesses, disability status, persistent criminal offending behaviour, traumatic
backgrounds and social isolation and require multi-agency support. Many of our clients will
transition from lengthy stays in hospital wards and prison, as well as having ongoing
involvement in the criminal justice and mental health services systems into our support in
the community.

To illustrate key themes ermha365 highlights challenges though the use of case studies.
Pseudonyms have been used throughout this report to protect the identity of individuals
and maintain client confidentiality in accordance with the NDIS Code of Conduct for
Service Providers and statutory privacy obligations. The case studies in this submission
have been de-identified. However, ermha365 would appreciate the opportunity to be
consulted prior to the reproduction or publication of any content arising from such case
studies.

Karenza Louis-Smith, Chief Executive Officer
ermha365
1st Floor, Building G, 45 Assembly Drive Dandenong South VIC 3175
1300 376 421 |
| www.ermha365.org
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We welcome the Legislative Council’s Legal and Social Issues Committee (the ‘Committee’)
Inquiry (the ‘Inquiry’) into issues associated with the operation of Victoria's justice system.
As a community-based provider of mental health and disability services for some of
Victoria’s most complex citizens, we see first-hand the challenges of people living with
mental illness or disability in the justice system. Along with our networks in the Justice
community, we are heartened to hear one of the vital target areas of the strategy to reduce
recidivism will focus on the cohort of people we support.
This paper addresses two of the key questions posed by the Committee in its Terms of
Reference:
•

Question (2) - Strategies to reduce rates of criminal recidivism; and

•

Question (3) - An examination of how to ensure that judges and magistrates have
appropriate knowledge and expertise when sentencing and dealing with offenders,
including an understanding of recidivism and the causes of crime.

Question (3) was substantially addressed in ermha365’s submission to the Royal
Commission on Violence Abuse Neglect and Exploitation of People with Disabilities in the
Criminal Justice System (Federal). We include the contents of this submission here.
A summary of our recommendations in respect of Question (2) is provided below.

Over the past 30 years, prisons have become increasingly overcrowded due to public
demand for tougher action. This ‘tough on crime’ movement has resulted in higher rates of
incarceration, longer sentencing and the more frequent refusal of bail.
As at July 2018, there were approximately 43,000 people in Australia’s prison system.1
According to the Australian Bureau of statistics, of those incarcerated 32% were on remand
or serving sentences of less than 5 years (62%). According to the Australian Institute of
Health and Welfare (AIHW) 5th National Prisoner Health Data Collection (NPHDC) 2018
report 73% of prisoners had been in prison before with 45% having been in the prison
system within the previous 12 months 2. In 2019-20, the rate of return for prisoners with an
intellectual disability was over two-thirds.
According to the AIHW report, two in five (40%) of prison entrants had a diagnosed mental
health condition with acquired brain injury - clearly over-represented in the prison system.
Of those with a diagnosed mental health condition one in four were taking mental health
related medication.3

1

https://www.aihw.gov.au/reports/prisoners/health-australia-prisoners-2018/summary
Ibid.
3
Ibid.
2
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Keeping people in jail is not only expensive; it is also psychologically damaging. The most
vulnerable members of our community, in particular those who are marginalised, homeless,
living in poverty and suffering from mental health and/or addiction issues are most at risk
of suffering psychological harm when imprisoned.
We see the following as key and emerging issues that need to be worked on in developing
strategies to reduce recidivism in the short, medium and long-term among people with
complex mental illness and disability.

Short-term: A whole-of-government strategy to reduce the number of people
with complex mental illness and disabilities incarcerated on remand, due to
a lack of suitable housing and support options in the community.
At present, the interplay of Federal and State Government policies and programs (NDIS and
non-NDIS) means those clients with complex care needs slip through the cracks.
Unfortunately, there is a policy vacuum and a lack of appropriate programs to address the
needs of Complex Care clients.
Prisons and mental health services are increasingly being treated as accommodation
options for people with challenging presentations, including potentially harmful behaviours
and restrictive practices. Such prolonged incarceration or admissions are rarely clinically or
legally justified. The consequences of prolonged detention and the resultant trauma can
contribute further to poor mental health outcomes and challenging behaviour patterns and
may further compromise a person’s ability to engage with and benefit from support upon
release.
When released, Complex Care clients are often restricted to isolative arrangements in the
community. Such circumstances significantly compromise a client’s ability to achieve life
goals and lead to infringements on an individual’s human rights.
In the short term, steps need to be taken to provide a source of sufficient funding for
transitional support for complex care needs clients who are currently incarcerated or in
secure hospital settings.
Each year ermha365 sees clients cycle back into the justice system due to a lack of ability
to support the complex transition from the penal system and secure health facilities. When
exiting a prison or secure health facility, if a person has not lived in the community for
some time, adequate funding for a comprehensive assessment and integration plan is
essential for successful transition. This enables a complete understanding of the participant
and their needs to develop an appropriate NDIS plan and identify other long-term sources
of funded support.
An essential element presently missing in this equation is appropriate transitional
housing.
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ermha365 has identified and developed the concept for a new accommodation model to
achieve better client outcomes and relieve pressure on the NDIS and public system as an
alternative to individual care packages in the form of a “Therapeutic Village”. The
Therapeutic Village model delivers better care and integrated services, specifically catering
to the needs of Complex Care clients. This would be a specialist congregate living model
and not a group home.
This first-of-a-kind village model would enable independent living within a communal
setting supporting the delivery of the full range of services required for each client. It is
envisaged that the Therapeutic Village would initially provide a transitional step-down
home for particularly vulnerable complex care needs clients thereby improving quality of
life, ensuring compliance with human rights, and delivering significant cost savings to the
Government.
ermha365 is advocating the NDIA funds and pilots a Therapeutic Village in each State as
part of a new model of stepped care, creating a pathway for NDIS-eligible complex care
needs clients to move into a range of other accommodation options.
We recommend the State consider a version of this Therapeutic Village for non-NDISeligible clients to reduce recidivism and pressure on the prison system. The locations for
these Therapeutic Villages could align to the 11 publicly operated prisons, three privately
operated prisons (Fulham Correctional Centre, Port Phillip Prison and Ravenhall
Correctional Centre) and Judy Lazarus Transition Centre.

Medium-term: Treating drug and alcohol addiction as a health epidemic, not
as criminogenic.
According to AIHW “People in prison have significant and complex health needs, which are
often long-term or chronic in nature. They have higher rates of mental health conditions,
chronic disease, communicable disease, acquired brain injury, tobacco smoking, high-risk
alcohol consumption, recent illicit drug use, and recent injecting drug use, than the general
population. Improving the health and well-being of people in prison, and maintaining those
improvements after prison, benefits the entire community4” Treating drug and alcohol
addiction with a health-led response is a way to promote community-led crime prevention
and early intervention in this cohort, which is at a higher rate of re-offending due to their
addictions.
Through the provision of trauma informed treatment, such as court-ordered diversionary
programs such as community-based drug treatment opportunities using an evidencebased health response, including additional inpatient drug & alcohol programs in the
community, we can stop criminalising the symptom and start treating the cause.
By supporting diversion towards therapeutic pathways, Victoria can expand its range of
non-custodial sentencing options. A health-led response offers an alternative method for
rehabilitation for low harm offenders.
4

https://www.aihw.gov.au/reports/prisoners/health-australia-prisoners-2018/summary
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Long term: Instead of prison sentences, rehabilitation sentences would
connect people in contact with the criminal justice system with ‘people,
place and purpose’.
When people have these connections, they are far less likely to end up in front of the
Bench, strongly impacting recidivism over the long term.
An exploration of solutions in this space would include:
1. People: Family therapy interventions to address connectedness, including in cases
of family violence where there will be reconnection of relationship. Connecting
people back to their culture, particularly Indigenous and young African men who are
over-represented in the justice system (AIHW, 2018). There is a requirement for
specific funding highlighting the importance of these interventions.
2. Place: more options for appropriate housing that is reasonably accessible for people
exiting custody with a disability and/or mental health challenges (in addition to the
short-term transition housing needed to move people out of incarceration, as
outlined above); staged reintegration for people with long sentences that allows
them to understand the world outside of prison, building up the support networks in
what may be a different location to where they lived before their imprisonment; and
3. Purpose: more options for community-based sentencing that incorporates
psychological/psychosocial, education and vocational counselling, including
partnerships with organisations for paid or volunteer work options for people with
criminal records.

Example: Youth Justice Court Coordinators
In Queensland, a coordinator is appointed by the DOJ and sits at the bar table
between the defence and the prosecution. After the defence and prosecution
present the matter and the bench is considering sentencing/remand, they refer
to the Youth Justice Coordinator who can guide the bench on an appropriate
way forward. In particular they advise the bench on the suitability of the
offender for alternatives to incarceration and advise of any vacancies in
programs which might reduce recidivism and keep them out of jail. They are not
an advocator for the offender, but rather an advocator for the system.
One very positive outcome of this Inquiry would be to establish a trial/pilot
program of 3-6 mental health court coordinators in Victoria, who would work out
of the major court houses offering the judiciary alternatives to incarceration,
such as diversionary programs.
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•

Extended periods in isolation

•

Court hearings being deferred without clear explanation to the client

•

Clients having to pursue multiple legal services until securing a respectful
representative (leading to extra costs/time/resources and added stress); and

•

The lack of appropriate accommodation exacerbating these situations, leading to
prolonged detention or hospitalisation as a last resort.

On the flipside, we have also found that from our experience, staff working in the criminal
justice system can also be extremely helpful and supportive to us in our work in the
community with people with complex disabilities and mental health needs.
For example:
•

Magistrates and Judges who work closely with our staff and other professionals in the
community to seek alternatives to custodial sentences for people with intellectual
disabilities when it is clear that a prison sentence is not appropriate

•

Support from police when a client is heightened and needs assistance from clinical
mental health services in a hospital setting, but is at risk of assaulting medical
professionals

•

Support from police to locate clients when they have left their home for community
access and have not returned within the agreed time periods.

The application of a disability lens to offending (as opposed to a legal/punitive lens)
presupposes innocence on behalf of any person with a disability and/or cognitive
impairment or mental illness.
This presumption of innocence is particularly necessary for especially vulnerable groups
e.g. Aboriginal and Torres Strait Islanders and ethnic minorities who have higher prevalence
of disability, cognitive impairment and mental illness compared to other demographic
groups, and who coincidentally have higher presentation rates in the criminal justice
system.
Intersectional vulnerabilities compounds vulnerability. People with complex needs do not
react to authorities as expected, particularly in unusual and stressful situations, and/or do
not comprehend the system. Invariably, when those in authority lack the training and
experience to recognise this issue, they do not lend their discretionary powers to people
they perceive as uncooperative, thereby escalating the problem. Once in contact with the
law, the compounded vulnerabilities of these clients sets them on a downward spiral.
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1. Suitable and safe housing is critical to cease the inappropriate
warehousing of people with disabilities in Australia’s jails
Adequate accommodation is needed to provide people with safe, secure and accessible
housing, to avoid human rights abuses of people with disabilities being warehoused in
corrections and emergency departments of hospitals. From our experience, too often
people with complex disabilities and mental health needs find themselves in a custodial
setting because “there is nowhere in the community for them to go.”
Appropriate housing options for Australians living with Complex Care needs are very
limited. When housing is provided it is not fit for purpose to adequately support these
people’s intensive care needs. In many cases, Group housing is not fit for purpose. It is
important to note that under the NDIS, people requiring Supported Independent Living
(SIL) or other comprehensive care, cannot access it without accommodation; this is a
requirement for them to access their NDIS package. Without accommodation they
cannot access help, and without help, they cannot improve their circumstances.
When housing is provided that is not fit for purpose, there is often significant property
damage and an increased safety risk to the individual and community. In many
instances, delayed or inappropriate provision of support leads to long-term
hospitalisations or incarcerations, which present severe infringements on an individual’s
human rights and significantly compromises their ability to achieve life goals. These
prolonged admissions and detentions are often not clinically or legally justified but are
a result of clients having “nowhere else to go”.
Once trapped in these circumstances’ clients with complex and challenging support
needs can enter a vicious criminal justice / hospital admission cycle, putting significant
pressure on emergency services, prisons and hospitals.
ermha365 recommends that a range of disability justice community housing assets are
provided to specialist providers to provide intensive 24/7 support in the community. This
would have 3 key benefits.

Improved quality of life
People with complex care needs accommodated in alternative ‘home-like’ housing
provides a safe and secure environment where the full range of therapeutic supports,
aimed at rehabilitation and community reintegration, can be provided on site. The
ability of clients to live in a home environment, safely and with appropriate support, will,
we believe, improve the quality of life of clients and minimize many of their harmful
behaviours.
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Compliance with human rights laws
Warehousing of clients with complex psychosocial disabilities in prisons and forensic
units of hospitals, without clinical or legal justification and due process, is a breach of
their human rights. ermha365 does not believe this is intentional, but rather an
inadvertent, yet unacceptable, consequence of the lack of suitable alternative housing
options for this cohort.

Cost savings
Many Complex Care clients will have multiple contacts with emergency services such as
ambulance, police and fire, as well as a range of required therapeutic supports. There
are many examples of where these clients are trapped for months in hospital or
corrections facilities. Avoiding or minimizing the occurrence of these events or reducing
time spent in detention, helps free up capacity within the system for those in greater
need. Apart from these cost savings to State Government, there is potential for reduced
NDIS costs.

2. Enable diversion as soon as possible, and at all levels of the
criminal justice system
ermha365 notes an insufficient supply of diversionary services and programs to cater
for this cohort. Instead of community-based justice programs, people with disabilities
and mental health presentations are more likely to find themselves in custodial settings.
Alternative criminal justice programs and services should be provided in the same way
as disability and mental health programming and staffed by trained personnel with
professional backing from experienced service providers.
This could be funded through extension of the recommendations of the Justice
Reinvestment proposal 5.

3. Resolve ineffective linkages between disability supports and justice
agencies
With the introduction of the NDIS, and reduction of other funding, ermha365 clients and
staff have experienced gaps in linkages between justice sector agencies and service
providers.
When the people that ermha365 supports are accused of an offence, they require
specialist assistance as they navigate their way through the criminal justice process from first contact with the law, through processing, questioning, charging, Court
appearances, sentencing, transition to corrections, or into community services,
specialised support whilst serving a sentence, and in transition out of the system.

5

Australian Law Reform Commission 2017 report on Pathways to Justice—An Inquiry into the Incarceration Rate
of Aboriginal and Torres Strait Islander Peoples: could be extended out to other vulnerable groups.
https://www.alrc.gov.au/wp-content/uploads/2019/08/summary report 133 amended.pdf
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In addition, ermha365’s cohort that are victims and witnesses to crime equally need
specialised support in the system, as their experiences may be discredited as either
unreliable or ‘unwinnable’ by time-poor officers at first point of contact in the justice
system.
ermha365 believes this support is necessary because the high-stress, fast paced nature
of the criminal justice system is not conducive to the extra time and attention required
by people with complex needs. In addition, ermha365 believes that specific supported
pathways for complaints by people with disabilities is necessary to enable system
improvement.
This issue could be resolved through the creation of a ‘disability justice’ support role,
mirroring the newly created NDIA Disability Justice Advisor roles.

4. Provide system-wide training for emergency services and criminal
justice agency staff, and deliver ‘through-care’ for people with
complex needs
ermha365 has witnessed a fracturing of holistic, end-to-end, cross-sectional support to
people with disabilities in the justice system, especially for those with complex needs.
At the same time, ermha365’s support teams frequently get to know and work with
local police and ambulance officers while providing direct support to our clients. We
have seen first-hand that it is possible to achieve amazing outcomes when emergency
services staff get to know our clients and their complex needs, and that this learning
leads to our clients being treated with understanding and respect. In these cases,
emergency services personnel frequently become an extension of the client’s care team;
a win for the client, the support provider, the emergency services, and for the
community.
These results can be replicated more systematically through a program of training and
awareness for first responders and criminal justice agency staff, beginning in hot-spot
locations. This would reduce violence and abuse for people with disabilities, cognitive
impairments and mental illness, and also improve outcomes for the community.

5. Develop awareness among people with disabilities of their legal
and human rights
These must be communicated in accessible and inclusive formats. The people that
ermha365 supports are often unaware that their rights have been compromised, until
conversations with trusted supporters, slowly disclose incidents.
Increased awareness will enhance choice and control of people with disabilities and
enable justice sector agencies to communicate better with consumers. Increased
demand by consumers will hold justice sector agencies to account more often, and lead
to systemic improvement over time.
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6. Increase specialist support, without additional cost, through
adjustment of the NDIS pricing schedules
The expansion of the NDIS Specialist Support category to include a “Disability Justice
Support Specialist” and the inclusion of a specific NDIS budget line in the pricing
schedule for ‘justice sector liaison”, can be done readily and easily. Similar adjustments
are made twice-yearly in the NDIS pricing schedule.
Other gaps may require regulatory or policy amendment, for example access to people
with disabilities within corrections facilities throughout a period of detention, in order to
maintain trusted supportive relationships.
These trusted supportive relations throughout the criminal justice process will not only
support people with disabilities, it will assist the effective discharge of duties within the
system. Many service providers already provide some of these services, charged to
generalist price categories. A specific category and a specific budget line will enable
monitoring of service provision to people with disabilities through the criminal justice
system.

Submission to Legislative Council Inquiry into Victoria’s Justice System
13

