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New Cherry Creek Youth Justice Centre, Werribee, Victoria, architectural plan. Governments
around Australia continue to build new prisons, including to imprison young people who have been
convicted of offences, based on the long-time ‘Tough on Crime’ policy. However, accumulated
evidence over the last 20 years clearly indicates this policy does not significantly reduce the rates of
criminal convictions, especially for Aboriginal and Torres Strait people, and young people aged 10 to
14. It is overtime to raise the Age of Criminal Responsibility from 10 years, current policy, to 15
years, based on expert academic research and data from the Australian Bureau of Statistics. Also
important is to optimise community-based support and diversion programs for young offenders, age
10 to 14, and advance community development, to address the impact of low socioeconomic
backgrounds on the incidence of crime, especially in Aboriginal and Torres Strait communities. Image
source (Community Safety Building Authority 2021).
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Executive Summary
Incidence
Across Australia, substantial numbers of young people, aged 10 to 19, have been placed in custody.
Tragically, offenders of ages 10 to 14 have the highest mean number of offences for each State and
Territory. Further, young Aboriginal people have been substantially placed more in custody
compared to non-indigenous people.
The rates of imprisonment of young people are unacceptable, especially for young Aboriginal
people. How do we do better? In this report I look at underlying issues, then current practice in
Victoria, as a key example, and then look at solutions, including raising the age of criminal
responsibility, and community-based diversionary and support programs.
Underlying Issues
Children living in areas of high socioeconomic deprivation are more likely to be at risk of offending
and prosecution. There is significant research linking criminal behaviour of young people with
poverty, mental ill health, being in care or experience of neglect/abuse within their families, misuse
of drugs or alcohol, and having learning and behavioural difficulties. It is often children who are in
greatest social need that are swept up by youth justice systems. It is, then, reasonable to conclude
that many young people, and in particular young Aboriginal people, are at risk of making crimes due
to low-socioeconomic backgrounds, as illustrated by related factors.
Further, there is a link between suffering personal trauma and abuse of alcohol and drugs, as many
people who have experienced psychological trauma turn to substance abuse as a coping mechanism.
Critically, low socioeconomic backgrounds tend to have a negative impact on child development.
This relates to the tendency for people to suffer poorer health due to low socioeconomic
backgrounds. Importantly, low socio-economic backgrounds, in particular traumatic events, may
lead to delayed childhood development.
The current low age of criminal responsibility promotes a new criminal justice solution, though with
welfare and poverty issues, simply already accelerates vulnerable children further into the system
and ultimately custody.
Current practice
In Victoria current practice involves a youth justice system, in which young people can be charged
with a criminal offence if they are aged 10 and over. There are separate justice systems for young
people and adults. The upper age limit for the youth system is 17 years.
All young people on a youth justice order are case-managed and supervised by a youth justice
worker to address their offending, develop their motivation, and support them to lead pro-social
lives.
Victoria Police is responsible for investigating crime in Victoria. In Victoria, police may use their
discretionary power to caution young people and may refer them to appropriate support services.
One such service is the Youth Support Service (YSS), which aims to intervene early and divert young
people away from the youth justice system by addressing the underlying causes of their offending
behaviour. The YSS works with young people aged between 10 and 17, following their first contact
with Victoria Police.
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The Criminal Division of the Children’s Court of Victoria has jurisdiction to hear and determine most
charges against young people aged between 10 and 17 at the time they allegedly committed an
offence. The Children’s Court has a hierarchy of sentencing options for young people found guilty of
criminal offences that recognise the distinct developmental needs of young people. These include
unsupervised orders such as non-accountable undertakings, accountable undertakings, good
behaviour bonds and fines as well as supervised orders including community-based supervision
orders and custodial orders.
The Children’s Court Youth Diversion Service assists young people early in their contact with the
Children’s Court to address the underlying causes of their offending and prevent further progression
into the criminal justice system. Legislation directs that successful completion of a diversion activity
will see the court discharge the matter and the child avoid a disclosable criminal record for those
offences.
Aboriginal-specific programs have been developed to address the over-representation of Aboriginal
young people in youth justice and provide culturally safe and responsive services.
Limits of current approach
It is clear, that despite the previous review on youth justice in 2017, and programs focussed on
supporting young Aboriginal people at risk of making serious crimes, there remains a major gap in
effective service, due to the continuing significant rates of crime by young offenders.
Critically, the lack of progress on reducing offences across the entire legal system is clearly due to
the continued ‘Tough on Crime’ policies in Australia, including in Victoria, over previous decades.
The rates of imprisonment have continued to increase since at least 2001, with a current cost of the
prison system in Victoria of $1,651.2 million per year. Further, the continually building of ever more
prisons, at continuing major expense.
Assessing better solutions
Enhanced community development
In the context of low socioeconomic backgrounds, poor mental and physical health, and related
social issues, must be addressed by a focus on addressing related factors, in particular family
violence, and improved community development. This to include providing better social networks,
activities and support for younger people and better employment opportunities, especially for young
people, and especially in regional areas and Aboriginal and Torres Strait communities.
Toward a revised age of criminal responsibility
To further understand the prevalence of crime by young people it is important to consider child
development. Further understanding child develop shall help answer a key question; is the current
age of criminal responsibility adequate or should it be significantly increased? That is, should young
people convicted of crimes be imprisoned, or be placed in community-based diversionary and
support programs?
Improved understanding of child development through research
The age of criminal responsibility (ACR) was set at a time when we knew little about brain
development, and there was no obvious scientific reason for it to be 10 years. The current ACR is
unreasonably low given what we now know about children’s developing brains and decision-making
abilities. The period of adolescence (from age 10 to 19 years) represents significant
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neurodevelopmental and behavioural changes. An increase in impulsive, risk-taking and sensationseeking behaviour, peaking in late adolescence before decreasing, has been observed across all
cultures studied. This mirrors a universally recognised pattern of offending, the age-crime curve.
The development of many cognitive skills or cognitive abilities, are critical to personal development
as these are the ways that a person remembers, reasons, holds attention, solves problems, thinks,
reads and learns. In terms of developing cognitive skills, a longitudinal study showed that perceptual
functioning progressively increases from age 8 up to age 17, with no further change from age 17 to
24. Similarly, there is a dramatic increase in logical information-gathering strategy, including
developing abstract rules, with increasing mental age, from age 10 up to 17. Also, it has been
observed that problem-solving performance substantially increases between age 10 up to 15.
The relative neurodevelopmental immaturity of adolescents contributes to their increased
propensity for risky and potentially criminal behaviour. Adolescents are less able to consider the
perspective of others when making decisions, or to inhibit inappropriate actions. Furthermore,
adolescents who suffer adversity in early life show particularly high activity in the reward areas of
the brain and are more prone to risk-taking behaviours.
Between the ages of 10–14 years there is a shift from behaving in such a way to elicit approval from
parents to behaviours that elicit approval from peers. This in particular is likely to occur for young
children suffering abuse at home, who escape to join street gangs.
Moral Development and Criminal Responsibility
It has been argued that policy on the ACR should also be informed by an understanding of
psychological and moral development (Steinberg and Schwartz 2000). In this context criminal
responsibility is often conceptualised in two ways (Scottish Law Commission 2002), the capacity to:
•
•

Engage in criminal behaviour, as considered in the doctrine of doli incapax.
Be held legally accountable at court and to participate in a trial.

Criminal responsibility is postulated to be more than simply understanding the difference between
right and wrong. It encompasses a set of interconnected mental capacities in relation to the law and
morality that develop with time and experience. Children’s capacities and autonomy grow as they
are given increasing rights and responsibilities. Children are given little legal responsibility until their
late teens. Individual differences, environmental factors and developmental and mental disorders
add to the complexity. The complexity in identifying an age at which children achieve these
capacities is well recognised but 10 years has been considered too low. Nevertheless, in general
research indicates that:
•
•
•
•
•

Conventional morality, including “law and order” morality is generally not achieved until
mid-teens (Parliament UK 2021).
Logical thinking and problem-solving abilities develop considerably between 8 to 17 years of
age, as discussed above.
It only by age 14 that adolescents are able to understand future perspectives (Kapur 2015).
Adolescent intellectual abilities reach adult levels only by the age of 16 to 17 years
(Steinberg 2007).
Children who are abused or neglected are particularly poorly developed in the required
capacities for criminal responsibility and are much more likely to come into conflict with the
law (Gudjonsson 1990).
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These conclusions are supported by data on repeated offences by age group, in that offenders of
ages 10 to 14 have the highest mean number of offences for each State and Territory. That is,
children at these low ages, due to immaturity, are generally unable to clearly understand why they
have offended or that they are unable to change their risky behaviour.
Revised age of criminal responsibility
It then can be concluded reasonably, based on knowledge of childhood development and data on
repeated offences by age group, that the absolute minimum age for criminal responsibility is age 15.
Further, given that low socioeconomic backgrounds may lead to delayed childhood development, in
such cases the age for criminal responsibility may be set higher.
Improving support and diversionary programs
The better alternatives to imprisonment of young people are community-based diversionary and
support programs.
The first requirement is to find and support children at risk of falling out of the social net, due to
traumatic backgrounds. For instance, to flag children with low educational progress, to be initially
assessed by a school psychologist. Support for these children should be integrated across different
social and health services, with a single case manager.
Given a minimum age of criminal responsibility of 15 years, as concluded above, it is critical that
those of any age 10 to 14 who are at risk of offending be sent to support and diversion programs
that help address the deficit in their development. An effective example program is BackTrack Youth
Works, based in Armidale, NSW.
Better supporting young Aboriginal and Torres Strait islander people
A range of risk factors unique to Aboriginal and Torres Strait Islander communities has also been
identified in literature on this issue, including:
•
•
•
•

The psychological, social and physical trauma of forced removals.
Dependence on the state and loss of self-determination.
Cultural features such as the conflicting demands of different cultural practices and the law.
Alcohol dependence.

Key reforms include the establishment of an Aboriginal Children’s Commissioner, the expansion of
Aboriginal family support programs, and the development of a 10 years plan to delegate care and
control of Aboriginal children in the out-of-home care system to Aboriginal communities. The sum of
these initiatives represents significant investment in services and programs in Aboriginal
communities across Victoria. However, the nature of Aboriginal disadvantage means that tangible
outcomes from these initiatives are likely to take many years to materialise.
Community-based Aboriginal diversion programs may optimally be performed on country, to help
young Aboriginal people learn about their culture, its related activities and values to promote
development of a positive identity.
Diversionary programs for older teenagers
Further, diversionary programs from remand, for all older teenagers, age 15 to 19, should be
reviewed regularly for effectiveness and given sufficient funding to meet the need. Again, specific

5

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 19
RECEIVED 3 MAY 2021

community-based programs for older teenage Aboriginal offenders should be implemented, similar
to as described above.
In reality, multiple strategies are required to reduce offence and imprisonment rates. First, at a
minimum, youth offenders should be mentored after completing their sentences in Juvenile Justice
Centres or while under the supervision of Juvenile Justice in the community. Related to this is the
need to develop effective systems of community-based rehabilitation, for most dangerous and
highest-risk offenders leaving prisons.
Second, it is important that low-risk offenders have minimal contact with higher-risk offenders.
Extended contact is only likely to increase their risk of recidivism.
Third, concerted efforts are required to develop better programmes for those who have Aboriginal
or Torres Strait Islander cultural backgrounds, as they are grossly over-represented across all levels
of the criminal justice system.
Fourth, staff need to be properly selected, trained, supervised and resourced to deliver the highestquality rehabilitation services to the most complex and challenging people.
Finally, it is important to demonstrate that programmes do make offenders do better, through
effective annual evaluation.
This is not to suggest that criminal behaviour shouldn’t be punished, but we should not only rely on
punishment by itself to change behaviour. We need to create a true system of rehabilitation that can
enhance the corrective impact in punishment of offenders. That is, to consider offenders with
respect and dignity.
Role of court
Additional key roles of court will be to determine:
•
•
•

The appropriate diversion programs and other support services for each young offender, 10
to 14 years age, as mandatory requirements.
Whether young people with delayed childhood development, over 14 years age, should be
assessed as still not being of criminal responsibility.
The appropriate use of rehabilitation programs as part of sentencing older offenders, in
particular those of age 15 to 19 years.
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Introduction
Incidence
Substantial numbers of young people, aged 10 to 19, have been placed in custody, Table 1.
Table 1 Numbers of young people convicted of crime by state or territory, Australia 2018-19

State or territory
SA
WA

Age Range

NSW

Vic

Qld

10-14 years

5,002

2,166

4,165

878

15-19 years

21,743

10,834

14,617

5,536

Tas.

NT

ACT

Total

2,873

300

257

87

15,728

5,219

1,450

1,095

388

60,882

Source (Australian Bureau of Statistics 2020a).
Tragically, offenders of ages 10 to 14 have the highest mean number of offences for each State and
Territory, Figure 3. That is, children at these low ages, due to immaturity, are generally unable to
clearly understand why they have offended or that they are unable to change their risky behaviour.
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Figure 1 Age range of offenders by mean number of times proceeded against by police, selected
states and territories, 2018-19. Data not available for Western Australia. Source (Australian Bureau
of Statistics 2020).

Further, young Aboriginal people have been substantially placed more in custody compared to non
indigenous people, for instance in Victoria, over the period June 2015 to June 2019 (latest data), in
both unsentenced detention (Figure 2) and sentenced detention (Figure 3). The rates of
imprisonment of young people are unacceptable. How do we do better? First, I look at current
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practice in Victoria, as a key example, and then look at solutions, including raising the age of criminal
responsibility, and community-based diversionary and support programs.
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Figure 2 Young people aged 10-17 in unsentenced detention on an average night by Indigenous
status, Victoria, June quarter 2015 to June quarter 2019, by rate (number per 10,000 relevant
population). Source (Australian Institute of Health and Welfare 2019).
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Figure 3 Young people aged 10-17 in sentenced detention on an average night by Indigenous
status, Victoria, June quarter 2015 to June quarter 2019, by rate (number per 10,000 relevant
population). Zero values: not publishable because of small numbers, confidentiality or other
concerns about the quality of the data. Source (Australian Institute of Health and Welfare 2019).
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Age of Criminal Responsibility
In the legal systems young people are treated according to age of criminal responsibility (ACR), Table
2.
Table 2 Age of Criminal Responsibility in Australian jurisdictions

Jurisdiction

Cannot be charged with
a criminal offence

Maximum age for appearance
Doli incapaxt

in child, juvenile or youth
court

Under 10 1(a)

10 to under 141(bl N/A

Under 10 2(a)

10 to under 142(bl Under 182(c)

New South Wales

Under 103 (a)

Northern Territory

Under 1Q4(a)

10 to under 143(bl Under 1g3(c)
10 to under 144(bl Under 1g4(c)

Queensland

Under 105 (a)

South Australia

Under 1Q 5(a)

Tasmania

Under 10 7(a)

Victoria

Under 108(a)

10 to under 147(bl Under 1g7(c)
10 to under 14s(bl Under 188(c)

Western Australia

Under 109(a)

10 to under 149(bl Under 1g9(c)

Commonwealth
Australian Capital
Territory

10 to under 145(bl Under 175(c)
10 to under 145(bl Under 186(c)

+, 'Doli incapax' means a presumption that a child is incapable of criminal intention or malice; not of
the age of discretion; not possessed of sufficient discretion and intelligence to distinguish between
right and wrong to the extent of being criminally responsible for his or her actions (The Law
Dictionary 2014). N/A, not applicable: dealt with in accordance with state/territory laws. Source
(Australian Institute of Criminology 2020): references here are listed under sources for age of
criminal responsibility.

Lack of capacities at court
Children are used to being accountable to parents and teachers, but a court is an unfamiliar
environment with complex procedures and language. Criminal responsibility implies having the
capacities to participate in a criminal trial. Although such capacities are laid out in case law relating
to effective participation and fitness to plead, there is no statutory requirement to assess them in
children. Young adolescents often lack these capacities and are prone to suggestibility and making
false confessions (Grisso et al.

2003; Farmer 2011). Further, there are concerns that many children

over the current ACR are unable to participate effectively in their criminal trials (Centre for Social
Justice 2012).

Socioeconomic factors contributing to increased risk of criminal activity
Children living in areas of high socioeconomic deprivation are more likely to be at risk of offending
and prosecution. There is significant research linking criminal behaviour of young people with
poverty, mental ill health, being in care or experience of neglect/abuse within their families, misuse
of drugs or alcohol, and having learning and behavioural difficulties (Smith et al.

2007; Prison Reform

Trust 2009). It is often children who are in greatest social need that are swept up by youth justice
systems (Goldson 2013). It is, then, reasonable to conclude that many young people, and in
particular Aboriginal people, are at increased risk of making crimes due to low-socioeconomic
backgrounds, as illustrated by related factors, Table 3.
Further, participants in two longitudinal studies (E-Risk and Dunedin) were more likely to have a
criminal record by midlife if they had polygenic scores associated with lower educational attainment.
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For assessing polygenic scores, common single-nucleotide polymorphism (SNP) variation in the
genomes of cohort members were matched with SNPs in the E-Risk and Dunedin databases,
associated with low education attainment (Wertz et al. 2018).
Researchers also observed a gene-environment correlation, whereby individuals with lower
polygenic scores were more likely to grow up in criminogenic environments, including familial
predictors of offending: socioeconomic deprivation and parental antisocial behaviour.
Early-emerging psychological and behavioural risk factors for school problems and crime included
low cognitive ability, poor self-control, academic difficulties and truancy.
The negative effect of participants’ polygenic scores extended from low educational attainment to
the onset of their criminal offending and trajectories of antisocial behaviour across their life course,
as indexed by developmental trajectories of life-course-persistent antisocial behaviour (Wertz et al.
2018).
In Victoria, young offenders generally have major personal issues, in particular as a victim of abuse,
trauma or neglect, previously suspended or expelled from school, mental health issues, history of
self-harm or suicidal ideation, and cognitive difficulties that affect their daily functioning, which are
commonly related to socio-economic disadvantage, Table 3.
In addition, it was reported for year 2016-17, that 34 percent of young offenders had a family history
of parental or sibling imprisonment and 13 percent of young offenders were homeless before being
taken into custody (Youth Parole Board 2017).
Further, there is a link between suffering personal trauma and abuse of alcohol and drugs, as
illustrated in Table 3. Many people who have experienced psychological trauma turn to substance
abuse as a coping mechanism. Some people find that they develop alcohol, tobacco or other drug
problems because they need to consume or use greater amounts more frequently to keep their
trauma reactions at bay. Unfortunately, this can lead to a cycle where reactions to trauma and
alcohol, tobacco or other drug use feed off each other (National Drug and Alcohol Research Centre
2011; Foundations Recovery Network 2020).

Impact of low socioeconomic backgrounds
Critically, low socioeconomic backgrounds tend to have a negative impact on child development.
This relates to the tendency for people to suffer poorer health due to low socioeconomic
backgrounds. When considering ‘social determinants of health’ for young children, these impact
more than just physical health, as they influence the equally important social, emotional, language
and cognitive domains of development. During this unique period of life, it is important to consider
‘health’ of children in relation to normal childhood development and the wellbeing of their families
(American Psychological Association 2010; Hutchinson and Vo-Phuoc 2019). Importantly, low socioeconomic backgrounds, in particular traumatic events, may lead to delayed childhood development.
To explain this deficit a dimensional model of childhood experience has been proposed, in which
children who have predominantly experienced deprivation (omission of care) are distinguished from
those whose predominant experience has been of threat (uncontrollable danger). This could help
with better understanding children's support needs to aid their psycho-social development
(McLaughlin et al., 2014).
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Table 3 Personal and behavioural issues of young offenders in correctional settings, Victoria
Occurrence by year (percentage)

201011

201112

2012-

201314

201415

2016-

13

17

201718

201819

201920

19

20

19

23

24

18

18

18

16

Subject to a current child protection order

16

18

15

18

19

18

19

17

27

Victim of abuse, trauma or neglect

55

65

64

60

62

71

70

67

71

Previously suspended or expelled from school

66

68

67

56

58

56

65

68

68

Mental health issues

34

40

35

27

33

40

53

48

68

Type of
issues

Characteristic of young offenders

Personal

Previously subject to a child protection order but not currently

History of self-harm or suicidal ideation

28

32

27

26

23

22

30

27

28

Cognitive difficulties that affect their daily functioning

27

39

27

22

22

36

41

38

42

Linked with the Forensic Disability Service

14

22

9

11

9

11

11

12

11

N/A

N/A

N/A

N/A

N/A

N/A

N/A

4

9

N/A

N/A

Accessing NDIS funded disability support or service

12

10

13

13

10

9

N/A

History of alcohol misuse

N/A

N/A

N/A

8

4

7

History of drug misuse

N/A

N/A

N/A

19

18

22

22

29

History of both alcohol and drug misuse

N/A

N/A

N/A

60

65

58

54

56

History of either alcohol or drug misuse or both

N/A

N/A

N/A
N/A
N/A

89

87

87

87

83

87

Parent of child
Behavioural

89

7

2

Offended while under influence of alcohol or drugs or both
86
82
82
82
84
89
78
78
79
NA, not available. Sources 2010-11 to 2014-15 (Armytage and Ogloff 2017: p. 163), 2016-17 to 2019-20 (Youth Parole Board 2017; 2018; 2019; 2020).
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A low age of criminal responsibility promotes a criminal justice solution, though with welfare and
poverty issues, simply already accelerates vulnerable children further into the system and ultimately
custody. An increase in the age of criminal responsibility should therefore be accompanied by an
increased emphasis on early intervention and diversion.
In this context, it is critical to understand that Aboriginal and Torres Strait Islander people tend to
face more socioeconomic disadvantage compared to non-indigenous people, Table 4.

Table 4 Tendency for socioeconomic disadvantage among Aboriginal and Torres Strait Islander
people
Socioeconomic factor

Proportion(%)
Aboriginal and Torres Non-Indigenous
Strait Islander

Highest year of school completed is
Year 12 or equivalent
Has a non-school qualification

22.5

56.4

47.3

61.9

Employed

44.9

66.0

Has experienced homelessness

29.1

13.4

Data (age standardised): Aboriginal and Torres Strait Islander, 2014-15; Non-Indigenous, 2014.
Source (Australian Bureau of Statistics 2016).

Current practice
The youth justice system
The youth justice system is the set of processes and practices for managing children and young
people who have committed or allegedly committed an offence. Victoria, like each other state and
territory in Australia, has its own youth justice legislation, policies, and practices. Though, the
general processes by which young people are charged and sentenced, and the types of legal orders
available to the courts, are similar (Australian Institute of Health and Welfare 2020: p. 1).
Young people can be charged with a criminal offence if they are aged 10 and over. There are
separate justice systems for young people and adults. The upper age limit for the youth system is 17
years (at the time of the offence).
Some people aged 18 and over are also involved in the youth justice system. This can occur when:
the young person committed the offence when aged 17 or under; supervision is continued once the
young person turns 18; the young person is particularly vulnerable or immature. Also, in Victoria,
some people aged 18 to 20 may be sentenced to detention in a youth facility under the state's 'dual
track' sentencing system.
Young people generally first make contact with the youth justice system when police investigate
them for allegedly committing a crime. Legal action taken by police may include court actions (the
laying of charges to be answered in court) and non-court actions (such as cautions, conferencing,
counselling, or infringement notices). A court may decide to:
•

Dismiss a charge;

•

Divert the young person from further involvement in the system (for example, by referral to
other services); or

•

Transfer the young person to specialist courts or programs.
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If the matter proceeds and the charge is proven, the court may hand down various orders, either
supervised or unsupervised.

Youth justice supervision
A major feature of any youth justice system is the supervision of young people on legal orders. They
may be supervised in the community or in detention facilities. Information about young people
under youth justice supervision in Australia is collected in the Youth Justice National Minimum Data
Set.
Most young people under youth justice supervision are supervised in the community rather than in
detention. This is partly because a key principle in Australian youth justice is the idea that young
people should be placed in detention only as a last resort.
This principle is found in youth justice legislation in each state and territory. It is also consistent with
the United Nations Convention on the Rights of the Child and the Standard Minimum Rules for the
Administration of Juvenile Justice ('The Beijing Rules') (United Nations 1985). The Convention on the
Rights of the Child states that children should be deprived of liberty only as a last resort and for the
shortest appropriate period of time.
Supervision may take place while young people are unsentenced. That is, when they have been
charged with an offence and are awaiting the outcome of their court matter, or when they have
been found or have pleaded guilty and are awaiting sentencing. Though, most of those under
supervision are sentenced. That is, they have been found guilty in court, and received a sentence.
Both unsentenced and sentenced supervision can take place in the community and in detention,
Table 5.
Table 5 Types of youth justice supervision
Type of supervision

Community-based

Detention

Unsentenced supervision

Home detention bail:

Remanded in custody
(can be police or court referred)

supervised or conditional bail
Sentenced supervision

Parole or supervised release,
probation or similar

Sentenced to detention

Suspended detention

In Victoria, for unsentenced supervision, community-based supervision includes supervised or
conditional bail (which may include conditions such as curfew or a monetary bond). Detention only
occurs through remand.
For sentenced supervision, community-based supervision includes good behaviour bond, probation
or similar, parole or supervised release from detention. Otherwise the child is in detention.
Probation is where regular reporting to the youth justice agency and participation in treatment
programs may be required. Parole or supervised release involves supervision that follows a period of
detention.

Youth Justice System in Victoria
In Victoria the Department of Justice and Community Safety (DJCS) is responsible for the statutory
supervision of young people in the criminal justice system. The DJCS has been responsible for
providing the Youth Justice Service in Victoria since April 2017. Prior to this, the Victorian
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Department of Health and Human Services was the responsible agency (Australian Institute of
Health and Welfare 2020: Appendix 4).
The department’s Youth Justice Service provides programs and resources in an attempt to assist
young people to develop the knowledge, skills and attitudes to manage their lives effectively without
further offending. Through supervision, offending-related programs and linkages to appropriate
support services, the Youth Justice Service promotes opportunities for rehabilitation and contributes
to the reduction of crime in the community.
Most young people sentenced to Youth Justice supervision are aged 10 to 17. However, 18 to 20
years old offenders can be sentenced to Youth Justice custodial supervision through Victoria’s dual
track system if the court believes the young person has reasonable prospects for rehabilitation, or
the young person is particularly impressionable, immature, or likely to be subjected to undesirable
influences in an adult prison. Young people aged 10 to 14 may be sentenced by a court to a Youth
Residential Centre Order, and young people aged 15 to 20 may be sentenced to a Youth Justice
Centre Order. In Victoria, about 6 percent of cases in the Children’s Court receive a youth justice
centre order or a youth residential centre order, 2018–19 data (Sentencing Advisory Council 2021).
The Youth Justice Service incorporates custodial and community services. The custodial service
currently consists of the Parkville Youth Justice Centre and the Malmsbury Youth Justice Centre. The
community service currently consists of regional teams across metropolitan and regional Victoria.
In response to the ‘Youth Justice Review and Strategy: Meeting needs and reducing offending’
report, conducted by Penny Armytage and Professor James Ogloff (Armytage and Ogloff 2017),
Victoria has implemented an integrated case management framework across community and
custodial youth justice operations. The new framework attempts to ensure the risks and needs of
every young person in youth justice are assessed and responded to with appropriate support and
interventions.
All young people on a youth justice order are case-managed and supervised by a youth justice
worker to address their offending, develop their motivation, and support them to lead pro-social
lives. Typically, this involves the youth justice worker:
•
•
•
•
•

Meeting regularly with the young person;
Supervising compliance with court-ordered conditions;
Assessing the young person’s risk and needs;
Planning and facilitating access to targeted interventions such as offending behaviour
programs;
Collaborating with key statutory and non-statutory agencies to coordinate access to services
such as education and housing.

The Youth Justice Community Support Service (YJCSS) provides case work support to complement
the statutory case management undertaken by community youth justice teams. The program is
managed by Youth Justice and delivered by community sector organisations. The YJCSS model
recognises that young people have a range of complex needs that require an individualised
response. The program aims to enhance rehabilitation, increase economic participation and improve
social connectedness. YJCSS also incorporates transitional housing and support with 55 transitional
properties across Victoria.
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Role of Police
Victoria Police is responsible for investigating crime in Victoria. In Victoria, police may use their
discretionary power to caution young people and may refer them to appropriate support services
(Australian Institute of Health and Welfare 2020: Appendix 4).
One such service is the Youth Support Service (YSS), which aims to intervene early and divert young
people away from the youth justice system by addressing the underlying causes of their offending
behaviour. It is managed by Youth Justice and delivered by community sector organisations. The YSS
works with young people aged between 10 and 17, following their first contact with Victoria Police.

Courts/Youth Parole Board
The Criminal Division of the Children’s Court of Victoria has jurisdiction to hear and determine most
charges against young people aged between 10 and 17 at the time they allegedly committed an
offence. The Children’s Court may deal with all charges except charges of murder, attempted
murder, manslaughter, child homicide, arson causing death, and culpable driving causing death. If a
young person has turned 19 by the time their court case commences in the Children’s Court, the
case is transferred to the Magistrates’ Court (Australian Institute of Health and Welfare 2020:
Appendix 4).
The sentencing principles in the Children, Youth and Families Act 2005 distinguish the
developmental needs of children and adolescents as separate from the needs of adults. The
Children’s Court has a hierarchy of sentencing options for young people found guilty of criminal
offences that recognise the distinct developmental needs of young people. These include
unsupervised orders such as non-accountable undertakings, accountable undertakings, good
behaviour bonds and fines as well as supervised orders including community-based supervision
orders and custodial orders.
Victoria’s unique dual track system allows adult courts (for example, the Magistrates’ Court and
County Court) to sentence young offenders aged between 18 and 20 to serve custodial sentences in
youth detention instead of adult prison. For a young offender to qualify for youth detention under
the dual track system, the court must be convinced that he or she has reasonable prospects of
rehabilitation, or that he or she is particularly impressionable, immature, or likely to be subjected to
undesirable influences in an adult prison.
Each young person ordered by a court to be detained in a custodial centre is subject to the
jurisdiction of the Youth Parole Board, which is empowered to grant parole to young people subject
to its jurisdiction. The Board aims to balance the rehabilitative needs of the young person with the
safety of the community through supervision and support provided by the community youth justice
officers.

Diversion and support programs
Diversion and support programs are crucial to help young people, at risk of making serious crimes, to
avoid prison and potentially return to or find a good life.
The Children’s Court Youth Diversion Service assists young people early in their contact with the
Children’s Court to address the underlying causes of their offending and prevent further progression
into the criminal justice system. Legislation directs that successful completion of a diversion activity
will see the court discharge the matter and the child avoid a disclosable criminal record for those
offences (Australian Institute of Health and Welfare 2020: Appendix 4).
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Koori Youth Justice Program
Aboriginal-specific programs have been developed to address the over-representation of Aboriginal
young people in youth justice and provide culturally safe and responsive services (Australian
Institute of Health and Welfare 2020: Appendix 4). The Koori Youth Justice Program was developed
in 1992 in response to the findings of the Royal Commission into Aboriginal Deaths in Custody (April
1991) and now operates throughout the department's metropolitan and rural regions. The program
is funded by the department under the auspices of the Aboriginal Justice Agreement phase 4, Burra
Loptja Dunduludja, and in line with its guiding principles of self-determination (Australian Institute of
Health and Welfare 2020: Appendix 4).
The program employs Koori youth justice workers to support young Aboriginal people who are at
risk of offending as well as those on community-based and custodial orders. The workers assist in
providing access to appropriate role models, culturally sensitive support, advocacy and casework.
Koori youth justice workers are located across the state and within the Parkville and Malmsbury
youth justice custodial centres (Justice and Community Safety 2020).
The Koori Youth Justice Program is operated in the community mainly by Aboriginal Community
Controlled Organisations. Aboriginal custodial workers are employed by youth justice custodial
services to work with and support young Aboriginal people while they are in custody. The program
aims to prevent offending or re-offending behaviour by ensuring that young Aboriginal people are
connected to their families and communities and provided with access to the supports and services
they require.
The Koori Youth Justice Program facilitates culturally safe supports for Aboriginal young people at
risk of, or subject to, youth justice involvement. A range of interventions are utilised including
connecting to culture through individual and group programs, cultural planning, advocacy, case work
and cultural consultation for non-Aboriginal service providers.
Operational Programs are: Koori Early School Leavers and Youth Employment Program; the Koori
Intensive Support Program; and, Aboriginal Cultural Support Plans.

Koori Early School Leavers and Youth Employment Program
The Koori Early School Leavers and Youth education Program is an initiative designed to divert young
people from the youth justice system by focusing on the key risk factors for young people,
particularly lack of engagement with school and employment opportunities.

The Koori Intensive Support Program (KISP)
The Koori Intensive Support Program works to reduce the number of young Aboriginal people who
are detained prior to sentencing and provides intensive outreach support to assist young people to
comply with bail conditions or conditions placed on deferred sentences. This program provides
assistance to help young Aboriginal people integrate into their communities. The program consists
of a departmental based position, and provides support within youth justice centres before a young
person pre-release and is continued via outreach in the community after the young person is
released into the community.

Aboriginal Cultural Support Plans
Young Aboriginal have the opportunity to have an Aboriginal Cultural Support Plan to ensure their
connection to their community, to enhance their sense of belonging to community and cultural
supports to assist in diverting them from the youth justice system.
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Limits of current approach
It is clear, that despite the previous review on youth justice (Armytage and Ogloff 2017), and
programs focussed on supporting young Aboriginal people at risk of making serious crimes, there
remains a major gap in effective service, Table 1 and Figures 1, 2 and 3.
Critically, the lack of progress on reducing offences across the entire legal system is clearly due to
the continued ‘Tough on Crime’ policies in Australia, including in Victoria, over previous decades.
The rates of imprisonment have continued to increase since at least 2001 (Appendix B), with a
current cost of the prison system in Victoria of $1,651.2 million per year, of which alcohol and other
drug services in Victorian public prisons cost $10,215,468 (2019-20 budget, Public Accounts and
Estimates Committee 2020).
Building the new Chisolm Road prison, Geelong, is expected to cost about $1,200 million (Public
Accounts and Estimates Committee 2020). At the same time the State’s remand system is under
heavy pressure, due to a big jump in the number of prisoners denied bail prior to sentencing, under
the ongoing ‘Tough on Crime’ policy (Towell 2019).
The initial annual budget in May 2019 for the prison system was published as $1.8 billion. In
response, Tim Read, Greens corrections spokesman, said the state was locking up too many people.
"There are more Victorians in prison than ever in our history, more women, more indigenous
people," Mr Read said, going on to argue, "Crime prevention is better and cheaper than prison, and
$1.8 billion would buy us a lot of crime prevention" (Towell 2019).
Instead of continually building of ever more prisons, at continuing major expense, the focus should
on addressing the underlying factors. Not to be ‘tough on crime’, but to be ‘tough on the causes of
crime’.
Therefore, it is critical to look at the underlying and secondary factors that lead to increased crime
by young people. Underlying factors include low socioeconomic backgrounds, discussed in the
introduction, and secondary factors include imprisonment of young people, that often leads to
further crime, in part due to contact with older offenders in prison.

Assessing better solutions
First, I look at addressing low socioeconomic backgrounds, as a key underlying factor in the
occurrence of crime.

Enhanced community development
In the context of low socioeconomic backgrounds, discussed in the introduction, poor mental and
physical health, and related social issues, must be addressed by a focus on addressing related
factors, in particular family violence, and improved community development. This to include
providing better social networks, activities and support for younger people and better employment
opportunities, especially for young people, and especially in regional areas (Rouch 2020).

Toward a revised age of criminal responsibility
To further understand the prevalence of crime by young people it is important to consider child
development. Further understanding child develop shall help answer a key question; is the current
age of criminal responsibility adequate or should it be significantly increased? That is, should young
people convicted of crimes be imprisoned, or be placed in community-based diversionary and
support programs?
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Improved understanding of child development through research
Advances in our understanding of the neurobiological processes underpinning adolescent behaviour
have raised questions regarding the extent to which children should be held culpable for their
actions. The age of criminal responsibility (ACR) was set at a time when we knew little about brain
development, and there was no obvious scientific reason for it to be 10 years, Table 2. A Royal
Society report contended that the current ACR is unreasonably low given what we now know about
children’s developing brains and decision-making abilities (Royal Society 2011). The period of
adolescence (from age 10 to 19 years) represents significant neurodevelopmental and behavioural
changes (Appendix A). An increase in impulsive, risk-taking and sensation-seeking behaviour, peaking
in late adolescence before decreasing, has been observed across all cultures studied (Steinberg et al.
2018). This mirrors a universally recognised pattern of offending, the age-crime curve, where there is
an increase in criminal behaviour in children that also peaks in late adolescence and then declines
throughout adult life, Figure 4 (Loeber and Farrington 2014).
18.00
16.00

Proportion (%)

14.00
12.00
10.00
8.00
6.00
4.00
2.00
0.00
10-14 15-19 20-24 25-29 30-34 35-39 40-44 45-49 50-54 55-59 60-64 65 and
over

Age range (years)

Figure 4 Proportion of offenders by age range, 2018-19, Australia. Source (Australian Bureau of
Statistics 2021).
Development of cognitive skills
The development of many cognitive skills or cognitive abilities, Table 6 (Harvey 2019), are critical to
personal development as these are the ways that a person remembers, reasons, holds attention,
solves problems, thinks, reads and learns. A person’s cognitive abilities help them to process new
information by taking that information and distributing it into appropriate areas of their brain. When
they need that information later, their brain also uses cognitive skills to retrieve and use that
information. Developing cognitive skills help a person to better understand and effectively and more
efficiently process the new information (Indeed 2021).
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Table 6 Domains of cognitive functioning

Sub-levels of skill

Type of skill
Sensation

Multisensory

Perception

•
•

Object recognition
Organizational
strategies

Attention and
concentration

•
•
•
•
•

Memory

Working memory

Motor skills and
construction

Copying
Drawing
Other praxic skills
Selective attention
Sustained
attention/vigilance

Working memory
components

Episodic/declarative
memory

•
•
•
•
•

Verbal
Spatial
Object
Location
Central
executive
Maintenance
Manipulation

•
•
•
•

Verbal
Nonverbal

•
•

Time-based
Event-based

•
•
•

Encoding
Storage
Retrieval

•
•
•

Free recall
Cued recall
Forcedchoice
recognition

Procedural memory
Semantic memory
Prospective memory
Executive
functioning

•
•
•

Processing speed

•
•

Language/verbal
skills

•
•
•

Reasoning
Problem solving
Component skills
management
Semantically
relevant (fluency)
Coding and
tracking
Naming
Fluency
Reading and
comprehension

Source (Harvey 2019).
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In terms of developing cognitive skills, a longitudinal study showed that perceptual functioning
progressively increases from age 8 up to 17, with no further change from age 17 to 24 (Witkin et al.
1967). Similarly, there is a dramatic increase in logical information-gathering strategy, including
developing abstract rules, with increasing mental age, from age 10 up to 17. This change is best
described in terms of an increase in the number of school students by age who develop and apply a
logical strategy (Neimark and Lewis 1967). Also, it has been observed that problem-solving
performance substantially increases between age 10 up to 15 (Saarni 1973).
Adolescent behaviour
The relative neurodevelopmental immaturity of adolescents contributes to their increased
propensity for risky and potentially criminal behaviour. Adolescents are less able to consider the
perspective of others when making decisions, or to inhibit inappropriate actions (Blakemore and
Choudhury 2006; Dumontheil et al. 2010). The way their brains develop leads them to prioritise
immediate rewards over long-term consequences (Steinberg et al. 2009). Furthermore, adolescents
who suffer adversity in early life show particularly high activity in the reward areas of the brain and
are more prone to risk-taking behaviours (Dillon et al. 2009).
Research has shown that adolescents can make decisions in a similar way to adults in controlled
laboratory settings, but their decision-making and behaviour in real life is highly influenced by
external factors such as peers and social cues (Blakemore 2018). Between the ages of 10 to 14 years
there is a shift from behaving in such a way to elicit approval from parents to behaviours that elicit
approval from peers (Nickerson and Nagle 2005). This in particular is likely to occur for young
children suffering abuse at home, who escape to join street gangs.
Teenagers are much poorer at planning and make riskier decisions when in the company of friends
than when alone (Gardner and Steinberg 2005; Wolf et al. 2015). Adolescents place high value on
peer relationships and are hypersensitive to social exclusion (Blakemore and Mills 2014). They are
more likely to commit crimes in groups, with solo-offending becoming more common when
individuals are in their 20s (Reiss and Farrington 1991; Sussman et al. 2007). While many adolescents
grow out of delinquent behaviour there is a small subset of children with a history of antisocial
behaviour very early in life who are at greater risk for criminal behaviour persisting into adulthood
(Rutherford 1992; Dillon et al. 2009; Moffitt 2018).

Moral Development and Criminal Responsibility
It has then been argued that policy on the ACR should also be informed by an understanding of
psychological and moral development (Steinberg and Schwartz 2000). In this context criminal
responsibility is often conceptualised in two ways (Scottish Law Commission 2002), the capacity to:
•
•

Engage in criminal behaviour, as considered in the doctrine of doli incapax (McDiarmid
2013).
Be held legally accountable at court and to participate in a trial (Maher 2005).

Evolving Criminal Capacities
Criminal responsibility is postulated to be more than simply understanding the difference between
right and wrong. It encompasses a set of interconnected mental capacities in relation to the law and
morality that develop with time and experience (McDiarmid 2013). Children’s capacities and
autonomy grow as they are given increasing rights and responsibilities (Keating 2007). Children are
given little legal responsibility until their late teens (McDiarmid 2013). Individual differences,
environmental factors and developmental and mental disorders add to the complexity. The
complexity in identifying an age at which children achieve these capacities is well recognised but 10
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years has been considered by many to be too low (United Nations 1985; Maher 2005; Royal College
of Psychiatrists 2006). Nevertheless, in general research indicates that:
•
•
•
•
•

Conventional morality, including “law and order” morality is generally not achieved until
mid-teens (Parliament UK 2021).
Logical thinking and problem-solving abilities develop considerably between 8 to 17 years of
age, as discussed above.
It only by age 14 that adolescents are able to understand future perspectives (Kapur 2015).
Adolescent intellectual abilities reach adult levels only by the age of 16 to 17 years
(Steinberg 2007).
Children who are abused or neglected are particularly poorly developed in the required
capacities for criminal responsibility and are much more likely to come into conflict with the
law (Gudjonsson 1990).

These conclusions are supported by data on repeated offences by age group, in that offenders of
ages 10 to 14 have the highest mean number of offences for each State and Territory, Figure 1. That
is, children at these young ages, due to immaturity, are generally unable to clearly understand why
they have offended or that they are unable to change their risky behaviour.

Revised age of criminal responsibility
It then can be reasonably concluded, based on knowledge of childhood development and data on
repeated offences by age group, that the absolute minimum age for criminal responsibility is age 15.
Further, given that low socioeconomic backgrounds may lead to delayed childhood development, in
such cases the age for criminal responsibility may be set higher.
The better alternatives to imprisonment of young people are community-based diversionary and
support programs, which I discuss next.

Improving support and diversionary programs
The first requirement is to find and support children at risk of falling out of the social net, due to
traumatic backgrounds. For instance, to flag children with low educational progress, to be initially
assessed by a school psychologist. Support for these children should be integrated across different
social and health services, with a single case manager. This is supported by the findings of
longitudinal studies suggest that early-emerging risk factors that influence whether children have a
bad experience of school may serve as intervention targets to prevent genetic and environmental
influences on offending from unfolding (Wertz et al. 2018).
Given a minimum age of criminal responsibility of 15 years, as concluded above, it is critical that
those of any age 10 to 14 who are at risk of offending be sent to support and diversion programs
that help address the deficit in their development.
An effective example program is BackTrack Youth Works, based in Armidale, NSW. This has a
number of components, Table 7, that provide a sense of belonging, opportunities to learn new skills,
develop personal independence, and to give back to the broader community. The journey of every
person is different and the program team ensure every individual is supported with what they need,
each step of the way. Because each individual’s journey is different, they take a long-term approach.
A youth in need can’t be kicked out of the program. The team is there for the long-term, giving the
time that is needed for every young person to turn their lives around no matter how long it takes
(BackTrack Youth Works 2021a).
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BackTrack Youth Works is a community-based program that works together connecting schools,
police, council, industry, youth workers, young people and anyone else on the ground to collectively
design local solutions. BackTrack helps other communities to adapt their approach to local needs
and resources (BackTrack Youth Works 2021b). Indeed, a range of research indicates that
community-based solutions are optimal, as integrated approaches to deal with the issues (Jesuit
Social Services 2013).
Table 7 Components of the BackTrack Youth Works program
Component

Description

Paws Up

Young people, who have suffered trauma, are
paired with incredible dogs, to form a positive
relationship, and learn personal responsibility.

Aglads

To train and provide work experience to young
people enabling them to become work ready.

lronMan

To provide the young people with a range of

Welders

expert trade training and work experience
opportunities.

Running

Girl's program, to focus is on well-being, role

Strong

modelling, and engaging with the local
community.

The
Classroom

To provide school-based learning within an
alternative learning environment.

Source (BackTrack Youth Works 2021a).

Better supporting young Aboriginal and Torres Strait islander people
A range of risk factors unique to Aboriginal and Torres Strait Islander communities has also been
identified in literature on this issue (Jesuit Social Services 2013), including:
•

The psychological, social and physical trauma of forced removals.

•

Dependence on the state and loss of self-determination.

•

Cultural features such as the conflicting demands of different cultural practices and the law.

•

Alcohol dependence.

Key reforms include the establishment of an Aboriginal Children's Commissioner, the expansion of
Aboriginal family support programs, and the development of a 10 years plan to delegate care and
control of Aboriginal children in the out-of-home care system to Aboriginal communities. The sum of
these initiatives represents significant investment in services and programs in Aboriginal
communities across Victoria. However, the nature of Aboriginal disadvantage means that tangible
outcomes from these initiatives are likely to take many years to materialise. Indeed, some of the
targets in the Closing the Gap federal initiative aim to achieve outcomes over a 25 years period
(Jesuit Social Services 2013).
Community-based Aboriginal diversion programs may optimally be performed on country, to help
young Aboriginal people learn about their culture, its related activities and values to promote
development of a positive identity (Jesuit Social Services 2013).
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Diversionary programs for older teenagers
Further, diversionary programs from remand, for all older teenagers, aged 15 to 19, should be
reviewed regularly for effectiveness and given sufficient funding to meet the need. Again, specific
community-based programs for older teenage Aboriginal offenders should be implemented, similar
to as described above.
In reality, multiple strategies are required to reduce offence and imprisonment rates. First, at a
minimum, youth offenders should be mentored after completing their sentences in Juvenile Justice
Centres or while under the supervision of Juvenile Justice in the community, for instance by the
Veterans Young Offenders Mentoring Program in NSW. There is strong evidence that mentorship
programs like this reduce re-offending by young people, and promote better life choices to enable
an individual’s potential. Mentoring helps young people to achieve goals and improve the
connection with family, friends, school and community and increases employment opportunities and
a greater feeling of connection and belonging (SHINE for Kids 2019). Young people who come from
disadvantaged family backgrounds, especially those affected by trauma, family violence, drug use,
mental illness or intellectual disability, need guidance to build ‘mature’ qualities like empathy, anger
management, future planning, and care and respect for others (Youth Affairs Council Victoria 2017).
Additional effective diversion programs for youth offenders in Victoria are (Youth Affairs Council
Victoria 2017):
• ROPES pre-plea diversion program for first-time offenders.
• Right Step pre-plea diversion program for young people at risk of repeated offending.
• Youth Justice Group Conferencing pre-sentence diversion program (Jesuit Social Services).

Second, it is important that low-risk offenders have minimal contact with higher-risk offenders.
Extended contact is only likely to increase their risk of recidivism. This has implications for prisoner
case management, prison design and for the courts. In part, courts have the power to divert low-risk
offenders from prison and thus minimise contact with more entrenched offenders. Related to this is
the need to develop effective systems of community-based rehabilitation, for most dangerous and
highest-risk offenders leaving prisons (Day, A. 2015).
Third, concerted efforts are required to develop better programmes for those who have Aboriginal
or Torres Strait Islander cultural backgrounds, as they are grossly over-represented across all levels
of the criminal justice system. This includes innovative community rehabilitation policies to reduce
the overrepresentation of Indigenous people in prison (Day, A. 2015).
Fourth, staff need to be properly selected, trained, supervised and resourced to deliver the highestquality rehabilitation services to the most complex and challenging people (Day, A. 2015), especially
for youth justice centres (Youth Affairs Council Victoria 2017).
Finally, it is important to demonstrate that programmes do make offenders do better, through
effective annual evaluation. Also, initial evaluation is best done through a national approach, with
large numbers of participants and cross-jurisdictional collaboration. That is because the types of
evaluation that are needed to attribute positive change to programme completion are complex (Day,
A. 2015).
This is not to suggest that criminal behaviour shouldn’t be punished, but we should not only rely on
punishment by itself to change behaviour. We need to create a true system of rehabilitation that can
enhance the corrective impact in punishment of offenders (Day, A. 2015). That is, to consider
offenders with respect and dignity.
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Role of court
Additional key roles of court will be to determine:
•
•
•

The appropriate diversion programs and other support services for each young offender, 10
to 14 years age, as mandatory requirements.
Whether young people with delayed childhood development, over 14 years age, should be
assessed as not still being of criminal responsibility.
The appropriate use of rehabilitation programs as part of sentencing older offenders, in
particular those of age 15 to 19 years.
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Conclusions and recommendations
Incidence
Across Australia, substantial numbers of young people, aged 10 to 19, have been placed in custody.
Tragically, offenders of ages 10 to 14 have the highest mean number of offences for each State and
Territory. Further, young Aboriginal people have been substantially placed more in custody
compared to non-indigenous people.
The rates of imprisonment of young people are unacceptable, especially for young Aboriginal
people. How do we do better? In this report I look at underlying issues, then current practice in
Victoria, as a key example, and then look at solutions, including raising the age of criminal
responsibility, and community-based diversionary and support programs.
Underlying Issues
Children living in areas of high socioeconomic deprivation are more likely to be at risk of offending
and prosecution. There is significant research linking criminal behaviour of young people with
poverty, mental ill health, being in care or experience of neglect/abuse within their families, misuse
of drugs or alcohol, and having learning and behavioural difficulties. It is often children who are in
greatest social need that are swept up by youth justice systems. It is, then, reasonable to conclude
that many young people, and in particular young Aboriginal people, are at risk of making crimes due
to low-socioeconomic backgrounds, as illustrated by related factors.
Further, there is a link between suffering personal trauma and abuse of alcohol and drugs, as many
people who have experienced psychological trauma turn to substance abuse as a coping mechanism.
Critically, low socioeconomic backgrounds tend to have a negative impact on child development.
This relates to the tendency for people to suffer poorer health due to low socioeconomic
backgrounds. Importantly, low socio-economic backgrounds, in particular traumatic events, may
lead to delayed childhood development.
The current low age of criminal responsibility promotes a new criminal justice solution, though with
welfare and poverty issues, simply already accelerates vulnerable children further into the system
and ultimately custody.
Current practice
In Victoria current practice involves a youth justice system, in which young people can be charged
with a criminal offence if they are aged 10 and over. There are separate justice systems for young
people and adults. The upper age limit for the youth system is 17 years.
All young people on a youth justice order are case-managed and supervised by a youth justice
worker to address their offending, develop their motivation, and support them to lead pro-social
lives.
Victoria Police is responsible for investigating crime in Victoria. In Victoria, police may use their
discretionary power to caution young people and may refer them to appropriate support services.
One such service is the Youth Support Service (YSS), which aims to intervene early and divert young
people away from the youth justice system by addressing the underlying causes of their offending
behaviour. The YSS works with young people aged between 10 and 17, following their first contact
with Victoria Police.
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The Criminal Division of the Children’s Court of Victoria has jurisdiction to hear and determine most
charges against young people aged between 10 and 17 at the time they allegedly committed an
offence. The Children’s Court has a hierarchy of sentencing options for young people found guilty of
criminal offences that recognise the distinct developmental needs of young people. These include
unsupervised orders such as non-accountable undertakings, accountable undertakings, good
behaviour bonds and fines as well as supervised orders including community-based supervision
orders and custodial orders.
The Children’s Court Youth Diversion Service assists young people early in their contact with the
Children’s Court to address the underlying causes of their offending and prevent further progression
into the criminal justice system. Legislation directs that successful completion of a diversion activity
will see the court discharge the matter and the child avoid a disclosable criminal record for those
offences.
Aboriginal-specific programs have been developed to address the over-representation of Aboriginal
young people in youth justice and provide culturally safe and responsive services.
Limits of current approach
It is clear, that despite the previous review on youth justice in 2017, and programs focussed on
supporting young Aboriginal people at risk of making serious crimes, there remains a major gap in
effective service, due to the continuing significant rates of crime by young offenders.
Critically, the lack of progress on reducing offences across the entire legal system is clearly due to
the continued ‘Tough on Crime’ policies in Australia, including in Victoria, over previous decades.
The rates of imprisonment have continued to increase since at least 2001, with a current cost of the
prison system in Victoria of $1,651.2 million per year. Further, the continually building of ever more
prisons, at continuing major expense.
Assessing better solutions
Enhanced community development
In the context of low socioeconomic backgrounds, poor mental and physical health, and related
social issues, must be addressed by a focus on addressing related factors, in particular family
violence, and improved community development. This to include providing better social networks,
activities and support for younger people and better employment opportunities, especially for young
people, and especially in regional areas and Aboriginal and Torres Strait communities.
Toward a revised age of criminal responsibility
To further understand the prevalence of crime by young people it is important to consider child
development. Further understanding child develop shall help answer a key question; is the current
age of criminal responsibility adequate or should it be significantly increased? That is, should young
people convicted of crimes be imprisoned, or be placed in community-based diversionary and
support programs?
Improved understanding of child development through research
The age of criminal responsibility (ACR) was set at a time when we knew little about brain
development, and there was no obvious scientific reason for it to be 10 years. The current ACR is
unreasonably low given what we now know about children’s developing brains and decision-making
abilities. The period of adolescence (from age 10 to 19 years) represents significant
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neurodevelopmental and behavioural changes. An increase in impulsive, risk-taking and sensationseeking behaviour, peaking in late adolescence before decreasing, has been observed across all
cultures studied. This mirrors a universally recognised pattern of offending, the age-crime curve.
The development of many cognitive skills or cognitive abilities, are critical to personal development
as these are the ways that a person remembers, reasons, holds attention, solves problems, thinks,
reads and learns. In terms of developing cognitive skills, a longitudinal study showed that perceptual
functioning progressively increases from age 8 up to age 17, with no further change from age 17 to
24. Similarly, there is a dramatic increase in logical information-gathering strategy, including
developing abstract rules, with increasing mental age, from age 10 up to 17. Also, it has been
observed that problem-solving performance substantially increases between age 10 up to 15.
The relative neurodevelopmental immaturity of adolescents contributes to their increased
propensity for risky and potentially criminal behaviour. Adolescents are less able to consider the
perspective of others when making decisions, or to inhibit inappropriate actions. Furthermore,
adolescents who suffer adversity in early life show particularly high activity in the reward areas of
the brain and are more prone to risk-taking behaviours.
Between the ages of 10–14 years there is a shift from behaving in such a way to elicit approval from
parents to behaviours that elicit approval from peers. This in particular is likely to occur for young
children suffering abuse at home, who escape to join street gangs.
Moral Development and Criminal Responsibility
It has been argued that policy on the ACR should also be informed by an understanding of
psychological and moral development (Steinberg and Schwartz 2000). In this context criminal
responsibility is often conceptualised in two ways (Scottish Law Commission 2002), the capacity to:
•
•

Engage in criminal behaviour, as considered in the doctrine of doli incapax.
Be held legally accountable at court and to participate in a trial.

Criminal responsibility is postulated to be more than simply understanding the difference between
right and wrong. It encompasses a set of interconnected mental capacities in relation to the law and
morality that develop with time and experience. Children’s capacities and autonomy grow as they
are given increasing rights and responsibilities. Children are given little legal responsibility until their
late teens. Individual differences, environmental factors and developmental and mental disorders
add to the complexity. The complexity in identifying an age at which children achieve these
capacities is well recognised but 10 years has been considered too low. Nevertheless, in general
research indicates that:
•
•
•
•
•

Conventional morality, including “law and order” morality is generally not achieved until
mid-teens (Parliament UK 2021).
Logical thinking and problem-solving abilities develop considerably between 8 to 17 years of
age, as discussed above.
It only by age 14 that adolescents are able to understand future perspectives (Kapur 2015).
Adolescent intellectual abilities reach adult levels only by the age of 16 to 17 years
(Steinberg 2007).
Children who are abused or neglected are particularly poorly developed in the required
capacities for criminal responsibility and are much more likely to come into conflict with the
law (Gudjonsson 1990).
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These conclusions are supported by data on repeated offences by age group, in that offenders of
ages 10 to 14 have the highest mean number of offences for each State and Territory. That is,
children at these low ages, due to immaturity, are generally unable to clearly understand why they
have offended or that they are unable to change their risky behaviour.
Revised age of criminal responsibility
It then can be concluded reasonably, based on knowledge of childhood development and data on
repeated offences by age group, that the absolute minimum age for criminal responsibility is age 15.
Further, given that low socioeconomic backgrounds may lead to delayed childhood development, in
such cases the age for criminal responsibility may be set higher.
Improving support and diversionary programs
The better alternatives to imprisonment of young people are community-based diversionary and
support programs.
The first requirement is to find and support children at risk of falling out of the social net, due to
traumatic backgrounds. For instance, to flag children with low educational progress, to be initially
assessed by a school psychologist. Support for these children should be integrated across different
social and health services, with a single case manager.
Given a minimum age of criminal responsibility of 15 years, as concluded above, it is critical that
those of any age 10 to 14 who are at risk of offending be sent to support and diversion programs
that help address the deficit in their development. An effective example program is BackTrack Youth
Works, based in Armidale, NSW.
Better supporting young Aboriginal and Torres Strait islander people
A range of risk factors unique to Aboriginal and Torres Strait Islander communities has also been
identified in literature on this issue, including:
•
•
•
•

The psychological, social and physical trauma of forced removals.
Dependence on the state and loss of self-determination.
Cultural features such as the conflicting demands of different cultural practices and the law.
Alcohol dependence.

Key reforms include the establishment of an Aboriginal Children’s Commissioner, the expansion of
Aboriginal family support programs, and the development of a 10 years plan to delegate care and
control of Aboriginal children in the out-of-home care system to Aboriginal communities. The sum of
these initiatives represents significant investment in services and programs in Aboriginal
communities across Victoria. However, the nature of Aboriginal disadvantage means that tangible
outcomes from these initiatives are likely to take many years to materialise.
Community-based Aboriginal diversion programs may optimally be performed on country, to help
young Aboriginal people learn about their culture, its related activities and values to promote
development of a positive identity.
Diversionary programs for older teenagers
Further, diversionary programs from remand, for all older teenagers, age 15 to 19, should be
reviewed regularly for effectiveness and given sufficient funding to meet the need. Again, specific
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community-based programs for older teenage Aboriginal offenders should be implemented, similar
to as described above.
In reality, multiple strategies are required to reduce offence and imprisonment rates. First, at a
minimum, youth offenders should be mentored after completing their sentences in Juvenile Justice
Centres or while under the supervision of Juvenile Justice in the community. Related to this is the
need to develop effective systems of community-based rehabilitation, for most dangerous and
highest-risk offenders leaving prisons.
Second, it is important that low-risk offenders have minimal contact with higher-risk offenders.
Extended contact is only likely to increase their risk of recidivism.
Third, concerted efforts are required to develop better programmes for those who have Aboriginal
or Torres Strait Islander cultural backgrounds, as they are grossly over-represented across all levels
of the criminal justice system.
Fourth, staff need to be properly selected, trained, supervised and resourced to deliver the highestquality rehabilitation services to the most complex and challenging people.
Finally, it is important to demonstrate that programmes do make offenders do better, through
effective annual evaluation.
This is not to suggest that criminal behaviour shouldn’t be punished, but we should not only rely on
punishment by itself to change behaviour. We need to create a true system of rehabilitation that can
enhance the corrective impact in punishment of offenders. That is, to consider offenders with
respect and dignity.
Role of court
Additional key roles of court will be to determine:
•
•
•

The appropriate diversion programs and other support services for each young offender, 10
to 14 years age, as mandatory requirements.
Whether young people with delayed childhood development, over 14 years age, should be
assessed as still not being of criminal responsibility.
The appropriate use of rehabilitation programs as part of sentencing older offenders, in
particular those of age 15 to 19 years.
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1992 Schedule 4
SA: 6(a) Young Offenders Act 1993 s5; 6(b) Common law doli incapax; 6(c) Young Offenders Act 1993
s4;
TAS: 7(a) Criminal Code Act 1924 s18(1); 7(b) Criminal Code Act 1924 s18(2); 7(c) Youth Justice Act
1997 s3
VIC: 8(a) Children and Young Persons Act 1989 s127; 8(b) Common law doli incapax; 8(c) Children
and Young Persons Act 1989 s3
WA: 9(a) Criminal Code Act Compilation Act 1913 s29; 9(b) Criminal Code Act Compilation Act 1913
s29; 9(c) Young Offenders Act 1994 s3
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Appendix A Understanding Brain Development
Brain imaging has shown that brain development, especially in the regions involved in decisionmaking, does not stop in childhood but continues into adulthood (Sowell et al. 1999; Giedd and
Rapoport 2010).
•

•

•

•

The prefrontal cortex (PFC) controls high-level cognitive and executive functions such as
decision-making, planning, social interaction and inhibiting risk behaviours. It undergoes
significant change during adolescence and is one of the last areas of the brain to reach full
maturation (Tamnes et al. 2013).
The amygdala and the ventral striatum are associated with risk and reward. They undergo
rapid development, thought to be triggered by puberty, and become hyper-responsive in
adolescence (Van Leijenhorst et al. 2010). The “dual systems” model proposes that the later
development of the “control system” (PFC) compared to the “reward system” leads to a
window of vulnerability to risk behaviours over which adolescents have less control than
adults (Shulman et al. 2016).
The white matter (connections between the different parts of the brain) also increase
throughout adolescence and into the third of fourth decade of life (Lebel et al. 2012; Fjell).
This is thought to represent a “speeding up” in the transmission of information throughout
the brain.
The grey matter (synapses) increases in childhood before decreasing during adolescence
(synaptic pruning), especially in the prefrontal cortex (Petanjek et al. 2011). This is thought
to represent “fine-tuning” of the brain according to the environment.
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Appendix B Negative impacts of ‘Tough on Crime’ political policy and
the value of true justice
There is one, and only one, thing in modern society more hideous than crime
- namely, repressive justice.
Simone Weil (1909-43), French philosopher, mystic. "Human Personality" (published in La Table
Ronde, Dec. 1950; repr. in Selected Essays, ed. by Richard Rees, 1962).
Introduction
Negative impacts of ‘Tough on Crime’ political policies
As a result of ‘Tough on Crime’ policies, criminal justice agencies in Australia have, in recent years,
adopted an increasingly ‘get tough’ approach (Day, A. 2015).
Tough on crime stances attempt to influence criminal activity by using a two-pronged approach.
First, tough on crime stances attempt to deter criminality by guaranteeing longer sentences or
mandatory minimums if an offender is found guilty of committing a crime. Second, tough on crime
stances attempt to reduce offenders’ probability of recidivation by extending their sentences which
keeps them off the street.
However, responses to crime that rely on punishment alone have failed to make our communities
safer. Instead, they have produced an expanding prison system (Day, A. 2015). Over the period 2000
to 2019, Australia's prison population has continued to grow at a rate that is substantially higher that
of the general population, across all states and territories, Figure B1a, Figure B1b. The States and
Territories in order of imprisonment rates are the Northern Territory, South Australia, then
Queensland and New South Wales, followed by the Australian Capital Territory, Tasmania and
Victoria.
The average imprisonment rate in 2000 was 147.7 per 100,000 adults which by 2019 years had
increased to 218.6 persons per 100,000 adults (Australian Bureau of Statistics 2001 to 2020). The
current average imprisonment rate in Australia well exceeds those found across comparable
developed countries: Scandinavia, Republic of Ireland, Western Europe, Canada, Scotland, England
and Wales, though not New Zealand (World Prison Brief 2020).
Further, male offenders are the main focus for imprisonment compared to female offenders, for
instance in the case of Victoria, Figure B2.
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Figure Bla Imprisonment rates 2000 to 2019, Australian Capital Territory, New South Wales,
Queensland, South Australia, Tasmania and Victoria. Rates per 100,000 people. Source (Australian
Bureau of Statistics 2001 to 2020).
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Figure Blb Imprisonment rates 2000 to 2019, Northern Territory. Rates per 100,000 people. Source
(Australian Bureau of Statistics 2001 to 2020).
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Figure B2 Imprisonment rates 2000 to 2019, Northern Territory. Rates per 100,000 people. Source
(Australian Bureau of Statistics 2001 to 2020).

This single approach has the potential to do more harm than good and places considerable strain on
government budgets. For the USA, which has implemented ‘Tough on Crime’ policies for many years,
the recidivism rate of inmates released from prison is well over 65 percent. Also, over 35 percent of
probationers fail to successfully complete their period of supervision, and approximately 40 percent
of those who successfully complete supervision reoffend (Kelly 2015). This is despite having the
highest rate of imprisonment in the world, at 655 persons per 100,000 population.
Punishment is intuitive and logical to educated people, as it is something that most of us grew up
with: it is part of the socialization process, and it generally seems to work. So, it has been assumed
that criminal offenders would respond to punishment or its threat the same way we do. The
problem is that criminal offenders are not us. They differ in fundamental ways, through substantially
different life experiences and those differences often render punishment inert (Kelly 2015). For a
start, those who live on the edge of poverty, can only plan from day to day, without much thought of
impacts of their behaviour, and with poor self-confidence to discount their own future.
In addition, punishment alone doesn't work because it alone doesn't effectively improve outcomes.
Instead, it aggravates many of the conditions, disorders and problems that poor criminal offenders
face. This is not making excuses for criminal offenders. This is to simply recognize that many criminal
offenders enter the justice system with mental illness, substance abuse, neurodevelopmental and
neurocognitive impairments, intellectual impairments, educational deficits, and employment
problems, to name the main issues. Imprisonment alone does nothing to treat those conditions
(Kelly 2015).
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This view, based on the ‘Tough on Crime’ concept, effectively ignores the value of rehabilitation and
parole management in Australia’s criminal justice system, as I discuss further below in this report.

Australian Values
To understand the ‘Tough on Crime’ political policy and its negative impacts, it is important to first
look at Australian values, as a key context. Under Prime Minister Malcolm Turnbull, in 2017, the
government developed a set of Australian values, to be known by Australian residents who wished
to become citizens (Pearson 2017). The current set (Department of Home Affairs 2020) is shown
below:
•

•
•
•
•

Australian society values respect for the freedom and dignity of the individual, freedom of
religion, commitment to the rule of law, Parliamentary democracy, equality of men and
women and a spirit of egalitarianism that embraces mutual respect, tolerance, fair play and
compassion for those in need and pursuit of the public good.
Australian society values equality of opportunity for individuals, regardless of their race,
religion or ethnic background.
The English language, as the national language, is an important unifying element of
Australian society.
Australian citizenship is a shared identity, a common bond which unites all Australians while
respecting their diversity.
Australian citizenship involves reciprocal rights and responsibilities. The responsibilities of
Australian Citizenship include obeying Australian laws, including those relating to voting at
elections and serving on a jury.

In the context of this report the key Australian value is, “…respect for the freedom and dignity of the
individual … and a spirit of egalitarianism that embraces mutual respect, tolerance, fair play and
compassion”.
Further, during 2018 more than 1,800 Australians were surveyed by staff from the Social Research
Centre at the Australian National University (Sheppard et al 2018). From this research several
key themes emerged:
•
•
•
•
•

Despite our claims to larrikinism, we have a keen respect for authority and many of us are
open to ‘strongman’ and technocratic styles of government.
However, we remain committed to the concept of democracy and are broadly satisfied with
how Australian democracy is functioning.
Confidence in a range of civic and political organisations is in decline, but most acutely
towards media organisations.
Our thoughts on immigration remain mixed. We believe that migrants make Australia more
diverse and vibrant, but also that immigration increases social conflict.
And around half of all Australians believe in God, and an afterlife with a heaven and a hell.

To favour ‘strongman’ and technocratic styles of government appears to support ‘Tough on Crime’
policies.
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Role of retribution in punishment
It is clear that a reason for ‘Tough on Crime’ is to show additional public retribution of criminal
offence(s) by a person, as exhibited for those responsible for the death of Cole Miller (Wolfe 2018a):
this case is discussed above in the main text. Is this morally reasonable? To answer this question, I
discuss the role of retribution in public punishment.
Prior to development of modern liberal law in western Europe, in the early middle ages, verdicts
were based on mortal combat, between alleged offender and proposer, or oaths sworn by kinsmen.
In the 7th century the Council of Toledo sought to recalibrate the relationship between crime and
punishment, for the Visigoth empire. In that new view the damage done by the offender constituted
the crime, and punishment was to be sought in material or pecuniary reparation by the offender, in
proportion to the crime. The Council also introduced the process for careful searches for evidence to
support better verdicts. Further, it was agreed that it was important to assess the intention of an
alleged offender, as the moral element. For instance, to choose between involuntary homicide,
homicide by inadvertence, and homicide with or without premeditation, as defined similarly in
modern law (Siedentop 2015: p. 147).
By the 11th century the emphasis in punishment was on penance and deterrence, to replace the
desire for retaliation and retribution among victims of crime. A key aim was to cause the offender to
reflect on their action, to repent. That is, a penitentiary system for dealing with crime, known as a
prison system in modern terms (Siedentop 2015: p. 231).
From the further development of modern law in modern western society we understand the
purpose of retribution is to actively harm criminal offenders, ideally in proportion with their harm to
society, and so expiate them of guilt (Upcounsel 2020).
Retribution is perhaps the most emotionally intuitive, and so the most questionable aim of
punishment in criminal law. So, it is quite contrary to the idea of rehabilitation and distinct from the
utilitarian purposes of restraint and deterrence (Upcounsel 2020).
The impulse to do harm to someone who does harm to you is older than human society. It's also
one of the most powerful human impulses, so powerful that at times it can overwhelm all else.
Therefore, importantly, one of the hallmarks of modern liberal civilization is to relinquish the
personal right to act on this impulse, and transfer responsibility for retribution to a governing law
body, that acts on behalf of the entire society. When society executes retribution on criminal
offenders by means of fines or incarceration, these punishments are a social expression of the
personal vengeance the criminal's victims feel, rationally confined (it is hoped) to what is best for
society as a whole (Upcounsel 2020).
Moral feelings and convictions are considered, even by the criminal law, to be some of the most
powerful and binding expressions of our humanity. In binding criminal trial juries to restrict guilty
verdicts to situations of the highest certainty, "beyond a reasonable doubt" is also often described as
"to a moral certainty". It is to their moral feelings of what is truly right that jury members are asked
to look before delivering a verdict. It then can be seen that it is morally right to make criminals suffer
as their victims have suffered, if that's the way one's moral certainty points (Upcounsel 2020).
Also, no matter what one's moral feelings are about inflicting deliberate harm on a human being, the
majority of citizens still holds that it's right to exact retribution on criminal offenders. This is
generally true of the majority of victims, and their loved ones, for whom equanimity becomes more
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and more difficult depending on the severity of the crime. What rape victim does not wish to see her
attacker suffer? What parent does not hate the one who killed their child?
So, for modern justice, then, public retribution is necessary in order to avoid the chaos ensuing from
individuals taking revenge into their own hands, as commonly occurred prior to the 7th Century.
Then, retribution in sentencing should be compliant with public moral requirements, in particular to
be proportion with the harm to society, that similar crimes are assessed with similar sentences, and
potential rehabilitation of those convicted of offences.
Moreover, equality before the law is supported by the Universal Declaration of Human Rights: “All
human beings are born free and equal in dignity and rights” (article 1) and, “All are equal before the
law and are entitled without any discrimination to equal protection of the law. All are entitled to
equal protection against any discrimination in violation of this Declaration and against any
incitement to such discrimination” (article 7) (United Nations 1948).
In 2006, in response to suggestions that visa cancellation of long-term Australian residents with
criminal conviction histories amounts to 'double jeopardy', a representative of the Department of
Immigration and Multicultural and Indigenous Affairs (DIMIA) argued that, “Visa cancellation and
consequent removal of a non-citizen is not an additional punishment for the commission of a
criminal offence by a non-citizen – it is an administrative decision taken by Australia pursuant to its
sovereign right to decide the circumstances in which a non-citizen is permitted to enter and remain
within its jurisdiction, with the power to do so clearly enacted by the Parliament” (Legal and
Constitutional Affairs Committee 2006).
This is simply a miserably narrow amoral legal semantic response, to avoid the real question. Firstly,
it is clear that a reason for deportation is to show additional public retribution of criminal offence(s)
by a person, as exhibited for those responsible for the death of Cole Miller (Wolfe 2018a). Secondly,
those who have been deported to countries without any connections, especially if not knowing the
country’s language are mentally, if not physically harmed, which amounts to additional punishment
and therefore excessive retribution.
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