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Tuesday 13th April 2021
Australia

Attention:

Legal And Social Issues Committee
Legislative Council
State Of Victoria

Dear Honorable MLCs,
I write to submit an individual submission to your Enquiry Into Victoria’s Criminal
Justice System. To be honest this submission is in part based on an assignment I
submitted in 2019 to the Swinburne Law School.
In addition to appointing more judges and magistrates, I attach as a recommendation
my draft Charter Of Human Rights Responsibilities Payments And Remedies Act
2021. Enacting it would help highlight the problems I see with the criminal justice
system, and serve as a remedy to the body politic by providing a declaration of
human rights to the judiciary.
Yours Faithfully,
Andrew Oliver
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Introduction
The Victorian Parliament needs to get real about funding of the criminal justice
system and the appointment of sufficient judges and magistrates to deal with the
workload of today’s courts.
If the population of Victoria doubles then one would expect the number of supreme
court judges requisite to the proper administration of justice to likewise double, even
if some of them are classified as Court Of Appeal Judges. Ditto for County Court
Judges and Magistrates. And appointing sufficient judges and magistrates would
lower imprisonment costs for prisoners on remand.
To make the courts do their job properly I would suggest enacting the attached
Charter Of Human Rights Responsibilities Payments And Remedies Act 2021. This
would declare to the world and posterity the values of the Victorian Legislature in
relation to the criminal law and the proper administration of justice. And it would
prove a chiding and discipline for those employed in the criminal justice system who
have been doing the wrong thing.
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Legislative History Of The Bail Act
Since the passing of Victoria’s Bail Act 1977 on 10 May 1977 1 many amending acts
have been passed including the Bail Amendment (Stage One) Act 2017 2, the Bail
Amendment (Stage Two) Act 2018 3, and the Justice Legislation Amendment
(Terrorism) Act 2018 4. It is fair to say that the original conception and clear
structure of the original 1977 act have been obscured by subsequent amendments.
The 1977 original 18 pages and 33 sections is a wonderful piece of legal prose a
pleasure to read and leaves all definitions but three to the courts to look up in
dictionaries. By contrast the Bail Act 1977 in force on 1 March 2019 5 has plausible
drafting errors is 89 pages long has many more sections some not numbered
sensibly has 8 pages of definitions and believe it or not for those with limited reading
ability has 4 pages of indicative flowcharts.
By analogy with scientific research programmes, I would claim in the terms coined by
Imre Lakatos that the Bail Act is in its final stages of degenerating problem shifts
before a holus bolus rewrite (by analogy a new paradigm) is necessary to maintain
the coherency of the act and to keep drafting errors at bay. 6
According to the book Bail Law in Victoria 7 the original Bail Act 1977 was a piece of
legislation that codified the then common law of bail. Much was left understood and
it relied upon the existing case law for support. Yet some of the phrases and
concepts debated in recent amendments to the bail law can be found in this act,
including “unacceptable risk” and “endanger the safety or welfare of members of the
public”. 8

Bail Act 1977 (Vic) as enacted.
Bail Amendment (Stage One) Act 2017 (Vic) as enacted.
3 Bail Amendment (Stage Two) Act 2018 (Vic) as enacted.
4 Justice Legislation Amendment (Terrorism) Act 2018 (Vic) as enacted.
5 Bail Act 1977 (Vic) as at 1 March 2019.
6 I borrowed a book edited by Imre Lakatos in 1984 at the University of Melbourne,
title uncertain.
7 G Hampel et al, Bail Law in Victoria, (The Federation Press, 2nd ed, 2015), ch 1.
8
Bail Act 1977 (Vic) as enacted, s 4(2)(d)(i).
1
2
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Some Statistics and Remarks Thereon
Examine some statistics on prisoners in Victoria if you will. These are from the
Victorian Year Book 1973 and the Australian Bureau of Statistics website. It is clear
that in recent years there has been prisoner population growth and furthermore a
decided increase in numbers of prisoners on remand awaiting trial.
Table 1: Summary of Prisoner Numbers in Victoria
Prisoners in Victoria
Year

M

F

total

unsentenced

rate

1935
1950
1970
1994
2005
2018

1176
986
2272
n/a
3435
7101

44
55
55
n/a
257
565

1220
1041
2327
2522
3692
7666

n/a
n/a
n/a
333
649
2708

66.3
46.7
66.9
73.9
94.2
152

9
10
11
12

Digging into the recent upswings one finds Australian Bureau of Statistics comment
that “Unsentenced prisoners comprised 35% (2,708 prisoners)” and “This proportion
has increased 16 percentage points over the past decade (from 19% in 2008).” And
“The median time spent on remand by unsentenced prisoners was 2.5 months.” 13
It would seem that too many bail applicants are denied bail, and that for those who
are remanded too many are denied the expeditious proceedings and speedy trial
that justice demands, to wit “to be tried without unreasonable delay.” 14

Australian Bureau of Statistics, Year Book Victoria, 1973. Note that the writer has
calculated rates per 100,000 persons comparing pp1070-71 population with pp111617 prisoners. Note that the 1935 figures do not include unsentenced prisoners.
10 Australian Bureau of Statistics, Australian Social Trends, 1997, (Catalogue 4102.0,
19 June 1997). Note that the rate in the last column for the years 1994, 2005, 2018
are per 100,000 adults.
11 Australian Bureau of Statistics, Prisoners in Australia, 2005, (Catalogue 4517.0, 15
December 2005).
12 Australian Bureau of Statistics, Prisoners in Australia, 2018, (catalogue 4517.0, 6
December 2018).
13 Ibid.
14 Charter of Human Rights and Responsibilities Act 2006 (Vic), s 21(5)(b).
9
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Some Statistics and Remarks Thereon (Continued)
There was a time in Victoria when rehabilitation was the motto and liberal prison
reform meant that in 1970 there were 1514 adult prisoners on probation in the
community and in addition had 704 former prisoners on parole under supervision. 15
If there is a policy of putting most serious offenders awaiting trial in remand prisons
this tends to negate the likelihood that first offenders if found guilty get probation
rather than go to prison.
Putting these figures together I’d remark it seems to me that the most serious
problem is the unreasonable delays caused by lack of courts a shortage of judges
and magistrates and spending much more money on the justice infrastructure to
address said delays would fix the principal problem. But for individual defendants
the deprivation of liberty concern raised by recent changes to the Bail Act 1977 the
reverse onus of proof reforms and the simplistic application of flowcharts rather than
for serious offences a judicial considered weighing of each case on its individual
merits to several and diverse criteria (which of course would take judicial time and
resources) makes me wonder if the parliament was sincere in passing the Charter of
Human Rights and Responsibilities Act 2006.

15

Australian Bureau of Statistics, Year Book Victoria, 1973. pp1116-17.
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The Coghlan Bail Review 2017
In assessing Paul Coghlan QC’s Bail Review 2017 both the First Advice and the
Second Advice one must distinguish between matters of substance and matters of
legislative drafting style and practice. 16 Matters of substance include then extended
reverse onus of proof in relation to bail, where the presumption in favour of bail is by
statute repealed. 17 Too much weight in my opinion was given to victims of crime
groups who made submissions that do not pay heed to the fact that innocent
accused sentenced to prison are also victims. And comment is made about tabloid
newspaper criticism of the courts and government, which is not rejected out of
hand. 18 In an age of social media where vigilante petitions seek to overturn the
judicial process firm rejection of vigilante style criticism is needed rather than
appeasement.
Paul Coghlan QC writes “Ultimately, the question is how to ensure that the right
people are on remand.” 19 With this we can all agree.
The trend upwards in remand numbers has been ongoing for some years, no doubt
because of ongoing illiberal reforms for example the Bail Review quotes figures that
33% of bail applications were refused in 2015-6 compared with 21% in 2011-2. 20
Public confidence and perceptions that our bail laws’ decision makers are not taking
the matter seriously need reassurance rather than appeasement. 21
Unfortunately the Bail Review’s Second Advice only suggests incremental reforms to
deal with the crisis of overflowing prison and remand facilities. 22 Whilst these may
stay the problem a bit, real reform from a civil liberties perspective would have the
charter rights to speedy trial given budgetary expression through a substantial
increase in justice infrastructure to unclog the delays that plague the system.
Recommendation 37 of the Second Advice calls for a holus bolus rewrite of the act.
Unfortunately Paul Coghlan QC takes the side of the plain English drafting
movement. He comments on the antiquated language used in the current Bail Act
1977 and ignores the fact that these traditional legal terms if used precisely can
greatly reduce the overall length of acts and thereby reduce drafting errors overall,
helping both victims of crime in clarifying the law and innocent accused in securing
their rights.

Paul Coghlan, Bail Review, Bail Review: Engage Victoria,
<https://engage.vic.gov.au/bailreview>
17 Ibid, First Advice, Recommendation 10.
18 Ibid, First Advice, 2.25.
19 Ibid, First Advice, 2.13.
20 Ibid, First Advice, 2.18.
21 Ibid, First Advice, pp22-4.
22 Ibid, Second Advice.
16

6 of 30

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 16
RECEIVED 13 APRIL 2021

The Coghlan Bail Review 2017 (Continued)
By contrast an opponent of dumbing down in statecraft John McWhorter remembers
the inspiring language of Abraham Lincoln and other statesmen of the nineteenth
century and laments today’s language standards. 23 It is partly a matter of
parliamentary and judicial education to get properly (and traditionally!) drafted
statutes made and recognised and adopted and interpreted correctly by the judiciary.
Rather the original 1977 act should be compared with today’s amended in force
version and the matters of substance itemised with a view to basing an amended act
on the original but with a few substantive amendments dealing with matters of
substance.

23

John McWhorter, Doing Our Own Thing, (Gotham Books, 1st ed, 2003), ch 2.
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Rights Under The Charter Of Human Rights And Responsibilities Act 2006
In Woods v Director of Public Prosecutions (DPP) (2014) appellate action was
brought by four accused denied bail by a magistrate. 24 They argued that their
charter rights were being infringed. Three were then granted bail and one refused
bail. These bail applicants received the proper judicial consideration and weighing of
reasons that all bail applicants would ideally receive. Bell J. observed:“it is important to note that, under s 7(2), the human rights in the Charter
are not absolute and may be subject to limits prescribed by law which are
reasonable and demonstrably justified in a free and democratic society.”
25

The Bail Act 1977 prescribes such limits.
What is wrong with the Bail Act 1977 presently that offends against the basic
principles of human rights?
Equality before the law is deprived to those who have terrorism risk information in
the hands of authorities. 26 Certainly the authorities should throw the book at those
suspected of material support for terrorism. But such terrorism risk information
whether obtained by telecommunications intercepts or informants is known to be
fallible and rightfully such suspects should have their day in court. But we should not
allow secret agencies holding secret information to impede the ordinary trial process
on ordinary charges unrelated to terrorism. There used to be charges of treason,
sedition, incitement, conspiracy, consorting, et al that could be thrown at anyone
planning a terrorist act or providing material support for terrorism. Why not apply the
traditional laws?
And having rich friends. Why should having rich friends able to stand as sureties 27
let one accused get bail while another who is poor gets remanded? There should
not be one law for the rich and another law for the poor, but rather proper equality
before the law.
The principal right under the charter that is deprived on a daily basis is the right to
trial without unreasonable delay. 28 Only major budgetary provision can solve this
problem. But some accused on serious charges might spend upwards of a year or
two on remand before conceivably getting acquitted. 29 This is not acceptable in a
free society.
Woods v Director of Public Prosecutions (DPP) (2014) 238 A Crim R 84; [2014]
VSC 1.
25 Ibid, at [20] citing Charter of Human Rights and Responsibilities Act 2006 (Vic), s
7(2).
26 Bail Act 1977 (Vic) as at 1 March 2019, ss 3AAB, 3AAC, 4AA(2).
27 Ibid, s 5AAB.
28 Charter of Human Rights and Responsibilities Act 2006 (Vic), s 21(5)(b).
29 c.f G Hampel et al, Bail Law in Victoria, (The Federation Press, 2nd ed, 2015), p61.
24
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An Australian Charter Of Human Rights?
There are law reformers who want the federal parliament to adopt an Australian
Charter of Human Rights based on the Victorian model. 30
If such a federal charter of human rights were actionable in the courts, perhaps the
tide of a few decades of illiberal criminal law reform can be turned, by legislative and
then judicial action.
The increasing weight given to international human rights treaties by the High Court
in discovery of human rights being inherent and actionable may also offer another
road forward towards less illiberal criminal law.

G Williams and D Reynolds, A Charter Of Rights For Australia, (UNSW Press, 3rd
ed 2017).
30
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What Reforms To The Bail Act 1977 Are Desirable?
As I have argued above, rather than spend government revenue on remanding
prisoners in prisons, I would rather spend said money on extra court chambers more
judges and magistrates and more legal aid to speed up the overall criminal law
processes and eliminate unreasonable delays.
That said, much could be removed from the Bail Act 1977 and be replaced with a
policy of vigorous prosecution for terrorism offences and vigorous prosecution for
family violence incidents. The flowcharts in section 3D 31 should be removed to
prevent a public perception of rough justice by kangaroo courts rather than the
judicial considered weighing of circumstances and grounds.
About eight pages of definitions almost all just replicating dictionary lookups should
go.
Believing in one law for all the surety provisions should also be repealed. Having
rich friends should not be a prerequisite of justice. Rather perjury charges should be
considered for lying bad faith proven in good character witnesses if required.
Perhaps set a budget of forty pages and fifty sections and delegate remaining details
to schedules and regulations made by the Governor in Council.
For as many offences as possible that meet criteria of being first offences the
presumption of bail should not be removed, as this predisposes the courts to
custodial sentences if found guilty. Rather to fit in with a liberal policy of probation
for first offences whether described as such or as good behaviour bonds or
suspended sentences most first offenders who do not pose a major risk to society
should if found guilty therefore not be imprisoned. This implies that judicial discretion
for first offenders should remain as should the presumption of innocence leading to a
right to bail.
By comparing the original well drafted 1977 act with the present badly drafted Bail
Act 1977, one could itemise the matters of substance with a view to starting with the
1977 version and drafting amendments to it then renumbering with a view to
producing an entirely rewritten traditionally drafted Bail Act to commence for all
proceedings after a mentioned Court Christmas holiday period and drafted to
absolutely minimise transitional provisions by accommodating logic.

31

Bail Act 1977 (Vic) as at 1 March 2019, s 3D.
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Conclusion
If I may quote the Magna Carta:nulli vendemus, nulli negabimus, aut differemus, rectum et justitiam.
Or:To no man will we sell, or deny, or delay, right or justice.

32

As they say, justice delayed is justice denied.
The Victorian government, rather than appease vigilantes and victims of crime
groups and tabloid media criticism, should make a major commitment to
expending more revenue on justice infrastructure to address the unreasonable
delays that plague the justice system to protect the innocent. Cutting corners
on justice leads to wrong decision making and victims and innocent accused
are hurt thereby. Government should get its priorities right.
In parallel the government should stand for a traditional liberal criminal law, with
the right of the presumption of innocence and the rights of the accused given
more precedence. With more resources available to prosecutions and more
courts and more judges and better funded legal aid, a policy of vigorous
prosecution could run in parallel with a policy of depriving convicts of liberty
after conviction. For young offenders and first offenders a policy of probation
should keep prison numbers down.
Removing unnecessarily detailed provision in an entirely rewritten Bail Act for
unrelated issues better dealt with by vigorous prosecution such as terrorism
and family violence should greatly simplify the draftperson’s task. Much detail
should be delegated to the Governor in Council.
The archaic provisions regarding surety should be repealed in the name of one
law for all rich and poor. Rather provision should exist for good character
references to be submitted to the court, under penalty of perjury law.
I write in hope that after a few decades of illiberal reform, the situation can be
reversed. It should take only a few cases of wrongly convicted but clearly
innocent victims-accused to start the process, with campaigners demanding
that the criminal law incorporate handicaps on the prosecution to reduce the
likelihood of innocent people serving prison time as convicted prisoners.

32

Oxford Dictionary of Quotations, (Oxford, 7th ed, 2009), p515.
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Charter Of Human Rights Responsibilities Payments And Remedies Act 2021

2
3

Upon petition by the people of Victoria the Parliament do make and enact this Charter in recognition that the people

4

are born free and equal in dignity and rights:

5
6

Whereas human rights be essential to a democratic and inclusive society that give respect to the rule of law human

7

dignity equality and freedom:

8
9

Whereas human rights belong to all people without discrimination:

10
11

Whereas true justice be founded upon true liberty and true equality the scales of justice of necessity based on this

12

essential duality:

13
14

Whereas diversity and difference merit celebration to enhance our sense of community and common purpose:

15
16

Whereas every human right comes with necessarily associated responsibilities in order that the people might

17

exercise it in such manner as do respect the many and various human rights of others:

18
19

Whereas our community do hereby record the special importance to the Aboriginal peoples of Victoria the

20

descendants of Australia’s first peoples of said Aboriginal people’s diverse spiritual social cultural and economic

21

relationship with their traditional lands and waters:

22
23

The Parliament of Victoria therefore declares and enacts as follows:-

24
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Part I: GENERAL

26
27

1. (1) This Act may be cited as the Charter Of Human Rights Responsibilities Payments And Remedies Act 2021.

28
29

(2) The purpose of this Charter is to protect and promote human rights by:-

30

(i)

setting out the human rights this Parliament do choose to protect and promote: and

31

(ii)

Charter declaration declare and make further provision to ensure each and every statutory

32

provision wheresoever enacted be interpreted so far as is possible in a manner that is

33

compatible with human rights: and

34

(iii)

35
36

the impost on public authorities established under the law of Victoria of proper obligation to act
in a manner that is compatible with human rights: and

(iv)

the impost of a procedural limitation upon this and subsequent Parliaments of Victoria that

37

statements of compatibility with human rights were prepared in respect of each and every Bill

38

read a second time in the Legislative Assembly or the Legislative Council:

39

(v)

special Charter declaration establish a joint standing Committee of the Parliament to wit the

40

Scrutiny Of Acts And Regulations Committee said Committee a body politic judicial and

41

legislative to make proper enquiry into matters relevant to the compatibility with human rights

42

of the Victorian Legislative Statute Book all Regulations and delegated instruments thereto and

43

furthermore make proper enquiry into matters relevant to the compatibility of human rights in

44

respect of any Bill read a first time in the Legislative Assembly or the Legislative Council with a

45

view to making proper report to be tabled in both the Legislative Assembly and the Legislative

46

Council: and

47

(vi)

special Charter declaration grant the Supreme Court of Victoria a legislative power to declare

48

that a statutory provision cannot be interpreted consistently with a human right set out as a

49

protected human right pursuant to this Charter and furnish notice to the relevant Minister said

50

notices further furnished to the Attorney General the Scrutiny Of Acts And Regulations

51

Committee the Speaker of the Legislative Assembly and the President of the Legislative Council:

52

and

53

(vii)

the impost of a public duty on Ministers of the Crown of the State of Victoria to make proper

54

enquiry in respect of each and every notice pursuant to paragraph (vi) hereof with a view to

55

remedy said breach of human rights pursuant to this Charter.

56
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(3) In addition this Charter clothes the Parliament with the power of declarative legislation by which the
Parliament may declare:(i)

60
61

statutory provision by express legislative enactment to so do:
(ii)

62
63

the Supreme Court wrong in law in respect of the specific application of this Charter to a
the Scrutiny Of Acts And Regulations Committee wrong in law in respect of the specific
application of this Charter to a statutory provision by express legislative enactment to so do:

(iii)

the Victorian Equal Opportunities And Human Rights Commission wrong in law in respect of the

64

specific application of this Charter to a statutory provision by express legislative enactment to so

65

do.

66
67
68

2. (1) This Charter comes into operation on the first day of January 2022.
(2) The Charter Of Human Rights And Responsibilities Act 2006 is repealed effective the first day of January

69

2022. Provided that such amendments in said Charter Of Human Rights And Responsibilities Act 2006 made

70

therein of other statutes of the Victorian Parliament shall stand enacted nevertheless.

71
72
73

3. Definitions.
(1) In this Charter:-

74

“Act” includes a failure to Act and a proposal to Act;

75

“Commission” means the Victorian Equal Opportunities And Human Rights Commission;

76

“Court” includes the Supreme Court the Court of Appeal thereto the County Court the Magistrate’s Courts

77

and the Children’s Court;

78

“human rights” means the civil political and legal process rights of natural persons set out in part II;

79

“override declaration” means a declaration made by Parliament pursuant to section 31;

80

“person” means a natural person unless the contrary intention be clear.

81
82

(2) In this Charter a reference to the exercise of a function where that exercise be a public duty pursuant to:-

83
84

this Charter: or

85

the Constitution of the State of Victoria: or

86

the Police Regulation Act 1958: or

87

the Equal Opportunities Act 1995: or

88

the Subordinate Legislation Act 1994 -

89
90

shall include a reference to the performance of said duty.

91
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4. This Charter by impost on the public authorities of Victoria requiring the same to act in a manner compatible

93

with human rights shall bind the Crown of the State of Victoria in that respect. Provided that for the purpose of

94

this section whether or not a body politic and corporate or an unincorporated body situate in Victoria be such a

95

said public authority shall be determined by reference to the following criteria in descending order of

96

precedence:-

97
98

(1) departments reporting to Ministers of the Crown of the State of Victoria;

99

(2) schools established or funded by the State of Victoria, save for religious schools in respect of which this

100

Charter do recognise the precedence of section 116 of the Commonwealth of Australia Constitution:

101

(3) universities established or funded by the State of Victoria, save for religious universities religious

102

colleges in respect of which this Charter do recognise the precedence of section 116 of the

103

Commonwealth of Australia Constitution:

104

(4) hospitals established or funded by the State of Victoria, save for religious hospitals religious hospices

105

religious nursing homes in respect of which this Charter do recognise the precedence of section 116 of

106

the Commonwealth of Australia Constitution:

107

(5) councils within the meaning of the Local Government Act 1989;

108

(6) the Victorian Police Force;

109

(7) prisons wherein convicts pursuant to any law of the state of Victoria reside;

110

(8) corporations established pursuant to the Transport Act 1983, save for unlisted taxi corporations;

111

(9) such other public authorities described as such by express intent in the statute book of Victoria.

112
113
114

5. This Charter shall not be interpreted by any Court or Tribunal of the State of Victoria in respect of said Courts’ or
Tribunals’ administrative responsibilities as licence to deprive natural persons of fair treatment or natural justice.

115
116

6. A right or freedom not included in this Charter that arises or is recognised under international law common law

117

the Constitution of the Commonwealth of Australia or the Commonwealth of Australia’s Legislative Statute Book

118

shall not be taken to be abrogated or limited only because that right or freedom be not included in this Charter

119

or because said right or freedom be included herein in limited partial form.

120
121

7. In respect of rights and freedoms declared in the International Covenant on Economic Social and Cultural Rights

122

and other international treaties that if provided by the State of Victoria imply annual appropriations from the

123

consolidated revenue of such magnitude as to impact the Parliamentary Sovereignty inappropriately should this

124

Charter not exclude said rights and freedoms, these rights and freedoms shall be supported in a limited

125

restricted manner to wit that the texts of said rights and freedoms be relevant evidence being benefits or

126

detriments or non sequiturs as the case may be in actions under this Charter pursuant to Part II in support of the

127

human rights set out in Part II.

128
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8. Corporations partnerships trusts and unincorporated associations do not have human rights. Only natural
persons have human rights.

131
132

9. This Charter shall be interpreted as having force and effect and by impost of duty jointly and severally upon:-

133

(1) The Parliament; and

134

(2) The Courts and Tribunals of Victoria; and

135

(3) The public authorities of Victoria.

136
137

10. A human right may be subject under law to such reasonable limits as can be demonstrably justified in a free and

138

democratic society based on human dignity equality and freedom taking into account all relevant factors

139

pursuant to procedural enquiry criteria being:-

140
141

(1) The nature of the right; and

142

(2) The importance of the purpose of the limitation; and

143

(3) The nature and extent of the limitation; and

144

(4) The relationship between the limitation and any relevant purpose; and

145

(5) Any less restrictive means reasonably available to achieve the purpose that the limitation seeks to

146

achieve.

147
148
149

11. Every natural person has the right to proper recognition as a person before the law and to enjoy his or her
human rights without discrimination.

150
151
152

12. Every natural person is equal before the law and is entitled to the equal protection of the law without
discrimination and the right to equal and effective protection against discrimination.

153
154

13. Measures legislative and regulatory or programmatic and budgetary or free actions by individuals or free actions

155

by organisations undertaken for the purpose of assisting or advancing a person or persons disadvantaged

156

because of inappropriate discrimination do not constitute discrimination.

157
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159
160

14. Every person has the right to life and the right to not be arbitrarily deprived of life. Furthermore :-

161
162

(1) This right to life shall be deemed to be from birth to the point of adjudged brain death;

163

(2) This section shall be deemed to give no cause of action whatsoever in respect of any fetus or unborn

164

child;

165

(3) No person proven guilty merely of a crime passionnel shall by that mere fact alone be sentenced to

166

death by capital punishment ever. Provided that this subsection shall not apply to persons properly

167

convicted in addition of High Treason or Terrorism.

168
169

15. No person shall be subject to torture or treated or punished in a cruel inhumane or degrading way or subject to

170

medical or scientific experimentation without his or her full free and informed consent. This section shall be

171

deemed to apply in addition to its application to natural persons also to any fetus or unborn child should said

172

fetus or unborn child have achieved sufficient brain stem function that said fetus or unborn child be adjudged

173

capable of consciously feeling pain.

174
175
176

16. No person shall be held in slavery or servitude or be made to perform forced or compulsory labour, save for
work or service:-

177
178

(1) required of a person subject to lawful arrest or lawful imprisonment;

179

(2) pursuant to Court ordered community work;

180

(3) requisite to addressing a declared emergency pursuant to a lawful public authority declaration;

181

(4) being part of normal civil obligations.

182
183
184

17. Every person lawfully present or resident in Victoria has the right to move freely within Victoria to enter and
leave Victoria and whilst lawfully present or resident the choice of where to reside.

185
186

18. Every person has the right not to have his or her privacy family home correspondence or email unlawfully or

187

arbitrarily interfered with. Furthermore every person has the right not to have his or her reputation unlawfully

188

attacked.

189
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190

19. Every person has the right to freedom of thought conscience religion and belief including the freedom to join a

191

religious organisation or adopt a religious belief of his or her own free choice. Every person has the right to

192

demonstrate his or her religion or belief in worship observance practice or teaching either individually or as part

193

of a community of believers in public or private provided no harm whatsoever besets any single person not of

194

that religion or belief.

195
196

20. No person shall be coerced or forced or restrained in any manner whatsoever that limits his or her freedom to

197

hold any belief or adopt any religion in worship observance practice or teaching. In particular no child over the

198

age of eleven years shall be subject to coercion or force or restraint by said child’s parents or lawful guardians in

199

respect of said child’s probable capacity to believe or not believe or willingness to participate or not participate

200

in matters religious.

201
202

21. Every person shall have the right to food and drink necessary for basic sustenance and such clothing and shelter

203

necessary for protection from the weather and the elements. The law shall make provision in respect of diverse

204

classes of persons children prisoners workers lawful immigrants refugees the elderly the poor the Aboriginals or

205

such other classes of persons as do be found by Court declaration likely to not obtain said basic sustenance to

206

facilitate any lawful claims to basic sustenance by administrative or judicial process that any such person or

207

persons do have against the State of Victoria the Commonwealth of Australia and any other corporations or

208

organisations or partnerships or trusts or other bodies politic or corporate or any other person or persons who

209

for any reason whatsoever have responsibility to so provide. Provided further that such claims should stand

210

prioritised in the Court system, should stand prioritised throughout administrative process, treated as matters of

211

urgency, and actively facilitated by incidental subsidy of legal costs legal representation if appropriate waivers of

212

Court and Tribunal lodgment fees provision of requisite inspectorates and any other apposite or appropriate

213

means.

214
215

22. Every person has the right to hold an opinion without interference. Every person has the right to freedom of

216

expression which includes the right to seek receive and impart information and ideas of all kinds whether within

217

or outside Victoria and whether orally or by way of writing or by way of print or by in artistic form or in any other

218

medium chosen by him or her, subject to such lawful restrictions reasonably necessary to respect the rights and

219

reputation of other persons, and further subject to such lawful restrictions reasonably necessary for the

220

protection of national security public order public health public morals including such public order lawful

221

restrictions that give such moral rights and recognition and limited payment rights the community do owe to

222

artists and actors and musicians and other creatives in recognition of their rights to adequate food clothing and

223

shelter and just payment for their work.

224
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23. The rights of peaceful assembly and freedom of association shall not be abridged without ground, which shall
include the right to form and join trade unions.

227
228

24. (1) Families constitute the fundamental group unit of society and shall be protected by society and the state.

229

(2) Every child has a biological mother and a biological father. Every lesbian has a biological mother and a

230

biological father. Every gay man has a biological mother and a biological father.

231

(3) Whether families do stand united or having split asunder stand in divided factions, adult persons have the

232

right to know the details of their ancestry, and shall subject to proper regulation have contact rights.

233

(4) The best interests of the child take precedence in matters of administrative justice and in the Courts and

234

Tribunals of Victoria in respect of each and every dispute to the rights of parents and the rights of foster

235

parents and the rights of adoptive parents and the rights of such guardians appointed by the state or other

236

process to guard the best interests of any child lacking an available parent for whatsoever reason willing and

237

able to raise and rear and educate said child.

238

(5) The legal presumption in cases of doubt shall be that the biological mother is more likely to protect the best

239

interests of the child than other blood relatives or other relatives or such other parents or guardians

240

appointed by the state or other process.

241

(6) The legal presumption if the biological mother be unfit or unwilling or unable to provide for her child or

242

children in case of doubt shall be that another blood relative is more likely to protect the best interests of

243

the child mutatis mutandis.

244

(7) The legal presumption if no blood relative be willing and able and suitable to provide for any child in case of

245

doubt shall be that another close relative by marriage known to the child and assessed by interviews of the

246

child and other said close relative to by reason of established family feelings be more likely to protect the

247

best interests of the child mutatis mutandis.

248

(8) All other appointments of parental responsibility being of foster parentage adoptive parentage or

249

guardianship by the state or other process shall be subject to supervision by a state inspectorate in the name

250

of the protection of the best interests of children.

251
252
253

25. Every person resident in Victoria has the right to participate in the conduct of public affairs directly or through
freely chosen representatives.

254
255

26. Every person resident in Victoria ordinarily for nine months or more each year being an citizen of the

256

Commonwealth of Australia shall have free and fair opportunity to vote and be elected at periodic state and

257

municipal elections that guarantee the free and fair expression of the will of the electors. Provided that persons

258

who have obtained the age of sixteen years shall not be deprived of their electoral rights without ground, nor

259

shall those who have passed their year ten end of year exams, nor shall those in time of war who by enrolling in

260

the armed forces join in the common defence.

261
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27. Every person is recognised in all diversity as having cultural religious racial sexual and linguistic attributes and
persons shall not be deprived of the rights in community with other persons of that background:-

264
265

(1) to enjoy his or her culture; and

266

(2) to declare and practice his or her religion; and

267

(3) to use his or her language.

268
269
270

28. Aboriginal persons in addition to rights under Section 27 shall not be deprived of the rights in community with
other members of their tribe:-

271
272

(1) to enjoy their identity and culture;

273

(2) to maintain and use their language;

274

(3) to maintain their kinship ties;

275

(4) to maintain their distinctive spiritual material and economic relationship with the land and waters and other

276

resources with which they have connection by tradition and custom.

277
278
279

29. No person shall be deprived of his or her property or that which is declared to be his or her property other than
by due process of law to wit the laws of the Commonwealth of Australia and the laws of the State of Victoria.

280
281

30. Every person has the right to liberty and security.

282
283
284

31. No person shall be subject to arbitrary arrest or detention. No person shall be deprived of his or her liberty save
for ground in accordance with the law.

285
286
287

32. A person who is arrested or detained shall be informed at the time of arrest or detention of the reason for the
arrest or detention and furnished timely notice of any proceedings to be brought against him or her.

288
289
290

33. Persons arrested or detained on a criminal charge have right to be promptly brought before a Court in order to
have any trial not unreasonably delayed.

291
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34. No person awaiting trail shall be subject to indefinite continued custody without trial. Subject to a person’s

293

personal assurances and pursuant to proper statutory controls by Act or Regulation with a view to guarantee

294

said person do properly appear (i) for trial, (ii) when served proper notice any other stage of the judicial

295

proceeding, and as the case may be if relevant (iii) for execution of judgement.

296
297

35. No person shall be imprisoned only because of his or her inability to perform a civil contractual obligation by

298

reason of poverty or injury or sickness or unemployment or civil indebtedness or bankruptcy or other statutory

299

proper ground.

300
301
302

36. All persons deprived of liberty shall be treated with humanity and due respect for the inherent dignity of the
human person.

303
304
305

37. An accused person who is detained or a person detained without charge must be segregated from other persons
who have been convicted of criminal offences and under sentence therefor.

306
307
308

38. All accused children detained and all children detained without charge must be separated from all detained
adults.

309
310

39. Any child convicted of an offence shall be treated in such manner as be just in consideration of his or her age.

311
312

40. A person charged with a criminal offence or a party to a civil proceeding shall have the right to have the charge

313

or proceeding determined by a competent independent and impartial Court or Tribunal after a fair and public

314

hearing. Provided that for proper statutory ground before a Court or Tribunal the members of the media or the

315

general public or such other persons relevant to the nature and concept of the statutory ground in question may

316

be excluded from all or part of a hearing. Furthermore all judgments or decisions or determinations made by

317

any Court or Tribunal must be made public unless the best interests of a child otherwise requires or a law other

318

than this Charter otherwise permit for statutory proper ground.

319
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41. All person or persons charged with a criminal offence shall have the following rights:-

321
322

(1) to be presumed innocent until proven guilty;

323

(2) to be informed promptly and in detail of the nature and reason for the charge in a language a type of

324
325
326

communication that he or she speaks or understands;
(3) to have adequate time and facilities to prepare his or her defence and to communicate with a lawyer or
advisor or advocate freely chosen by him or her;

327

(4) to be tried without unreasonable delay;

328

(5) to be tried in person and to defend himself or herself personally or through freely chosen counsel or

329

some other advocate representing some organisation freely chosen by him or her and if absolutely

330

necessary for proper statutory ground by counsel provided and paid for by the state;

331
332
333

(6) to be furnished with information about eligibility for legal assistance by the state and appropriate forms
and writing instruments should they elect to apply;
(7) to have legal counsel provided in the name of justice to other parties if the interests of justice do

334

demand it such legal counsel to be deemed as not compensable and not compensation in respect of all

335

claims and cross claims in said prosecution and each and every related criminal trial and civil proceeding;

336

(8) to examine or have examined witnesses against him or her, save for when the law declares this do

337

deprive third parties or crime victims of justice by express statutory declaration, in which case in

338

substitution thereof shall be offered a form of election presenting said person with an additional option

339

of charged persons pleading not proven according to the Scottish tradition thereof mutatis mutandis

340

together with a right to make an unsworn statement from the dock;

341

(9) to obtain the attendance and examination of witnesses on his or her behalf;

342

(10)to have the free provision of an interpreter by judicial discretional ruling;

343

(11) not to be compelled to testify against himself or herself or to confess guilt.

344
345

42. A child charged a criminal offence has the right to considerate treatment in the light of his or her age in the

346

name of the promotion of rehabilitation of said child under such special consideration procedures as exist

347

throughout statutory or common law.

348
349
350

43. All convicted persons have the right to have any original conviction and any sentence imposed in respect of it
reviewed by process of appeal by a higher Court.

351
352
353

44. No person shall be tried or punished more than once for an offence in respect of which he or she has already
been finally convicted or acquitted.

354
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45. No person shall be found guilty of a criminal offence because of conduct that was not a criminal offence when

356

said conduct did occur said retrospective criminal prosecution being in essential conflict as contradicting the

357

values of the people of Victoria by this Charter declared. Provided that this section shall have no effect in

358

respect of prosecutions in the International Criminal Court at The Hague in the Netherlands for war crimes or

359

other crime prosecutable in that Court.

360
361

46. Should any person claim that a charge preferred against a named defendant person be part of a criminal

362

conspiracy to pervert the course of justice by a person or persons unknown said claim shall be referred to the

363

proper authorities and notice of said claim furnished to the defendant who shall should the prosecution process

364

be unaltered and said claim ignored or details in respect of said claim suppressed, said defendant may make

365

election to plead not proven according to the Scottish tradition thereof mutatis mutandis together with a right

366

to make an unsworn statement from the dock. Provided that any defendant so electing may be compelled to

367

give evidence at any hearing of any resultant charge for conspiracy to pervert the course of justice and

368

compelled to submit to cross examination by counsel defending any alleged defendants to said conspiracy

369

charges.
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PART III: PROCESSES

372
373

DIVISION I: STATEMENTS OF COMPATIBILITY

374
375
376

47. No Bill shall proceed to a second reading in Parliament till a statement of compatibility be prepared and tabled in
the House in which said second reading should occur.

377
378

48. In cases of dispute and confusion and in respect of contested claims as to who shall prepare and table a

379

statement of compatibility it shall be prepared by the Scrutiny Of Acts And Regulations Committee. Provided

380

that no second reading shall proceed till this said statement of compatibility be tabled.

381
382

49. Statements of compatibility shall not bind the Courts and Tribunals of Victoria.

383
384

50. The Scrutiny Of Acts And Regulations Committee must consider any Bill introduced into Parliament and report to

385

the Parliament as to whether or not the Bill be compatible with human rights. Provided that said Committee

386

may elect to table consolidated reports in the Parliament in respect of related pieces of legislation or unrelated

387

pieces of minor legislation of peripheral impact on human rights or other consolidated reports in accordance

388

with procedures adopted as standing resolutions of the Scrutiny Of Acts And Regulations Committee by majority

389

vote of the Committee said standing orders being voted upon only during such periods as when said Committee

390

do have no vacancies in its membership, subject variously to this Charter the Standing Orders of the Legislative

391

Assembly and the Standing Orders of the Legislative Council.

392
393

51. An Act of the Victorian Parliament enacted to commence after the first day of January 2016 by defective process

394

pursuant to this Division shall be voidable should the Full Bench of the Supreme Court so void said Act as a

395

remedy to an action in the Supreme Court by a person or persons with legal standing affected by said Act.

396
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398
399

52. Parliament may expressly declare in an Act that that Act or a provision of that Act or another Act or a provision

400

of another Act have effect despite being incompatible with human rights or despite anything else set out in this

401

Charter. Provided that to so do the words “override declaration” must occur in the text of said Act.

402

Furthermore provided that said override declaration shall be deemed to extend to any relevant subordinate

403

instrument made under or for the purpose of that Act or provision.

404
405

53. No Act containing an override declaration shall proceed to a second reading in Parliament till a statement be

406

read out and tabled in both Houses furnishing the exceptional circumstances and fully explaining thereby to both

407

Houses the reasons and grounds that justify the inclusion of said override declaration.

408
409
410

54. This Charter do record the intent and deliberation of the Parliament hereby stated to the peoples of the world
and posterity that an override declaration should be made rarely and only in exceptional circumstances.

411
412
413

55. Said override declarative statements may be read out and tabled by leave of the Legislative Assembly or
Legislative Council as the case may be.

414
415

56. Said override declarations may be made by a member of Parliament appointed to so do by motion to suspend

416

standing orders to so do not less than twenty eight days’ notice of which were given in the notice papers of both

417

Houses.

418
419
420

57. Should an override declaration be made in respect of a statutory provision then to the extent of the declaration
this Charter shall not apply.

421
422

58. Override declarations made under the Charter of Human Rights and Responsibilities Act 2006 shall continue in

423

force indefinitely provided the relevant override Act enacting same do continue in force and provided also that

424

the phrase “override declaration” do occur in the text of the said override Act perhaps by amendment thereof

425

before the first day of January 2023 and provided furthermore that the said phrase not be removed from said

426

Act by legislative enactment or administrative corruption.

427
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DIVISION III: INTERPRETATION OF LAWS

429
430

59. So far as is possible to do so consistently with this Charter and the original purpose or purposes of any statute

431

Act or Regulation or other legislative instrument each and every statutory provision shall be interpreted in a way

432

that be compatible with human rights.

433
434
435

60. International law and the historical judgments of domestic foreign and International Courts and Tribunals may
be adjudged due consideration in interpreting any statutory provision.

436
437

61. This Division does not affect the validity of any Act or provision of any Act that is deemed incompatible with a

438

human right. This Division does not affect the validity of any subordinate instrument or provision of any

439

subordinate instrument that is deemed incompatible with a human right.

440
441

62. Should in any proceeding of any Court or Tribunal any question of law do arise that relates to the application of

442

this Charter or a question do arise with respect to the interpretation of any statutory provision in accordance

443

with this Charter that question may be referred to the Supreme Court should an application for said referral be

444

made by any party to said proceeding or the Court or Tribunal become of the opinion that said referral be more

445

appropriate for determination by the Supreme Court.

446
447
448

63. The proceeding shall be declared as standing adjourned pending the determination of the true state of the law
by the Supreme Court.

449
450

64. Any referral by the Trial Division of the Supreme Court shall be made to the Court of Appeal.

451
452

65. The Attorney General by this Charter have inherent right to intervene in and to be joined as a party to any

453

proceeding before any Court or Tribunal in which a question of law do arise pursuant to this Charter or any

454

question do arise with respect to the interpretation of a statutory provision in accordance with this Charter.

455

Furthermore such intervention or joining as a party shall by this Charter make the Attorney General have status

456

as a party to any appeal from any order made in said proceeding.

457
458

66. Whensoever any referral to the Supreme Court or Court of Appeal pursuant to this Division be made the parties

459

to the original proceeding or the members of the Court or Tribunal the original proceeding be before shall cause

460

proper notice to be furnished to the Attorney General and the Scrutiny Of Acts And Regulations Committee of

461

said referral.

462
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67. In dealing with said referral of questions of law or interpretation, but subject to any relevant override

464

declarations, the Supreme Court shall give due consideration to all matters relevant to the referral and properly

465

hear the Attorney General on the matter and properly hear the Scrutiny Of Acts And Regulations Committee on

466

the matter and should the Court in consequence become of the opinion that a statutory provision cannot be

467

interpreted consistently with a human right the Court may make a declaration to that effect.

468
469

68. A declaration of inconsistency with human rights does not affect the validity operation or enforcement of the

470

respective statutory provision nor give any person any legal right nor give rise to any civil cause of action.

471

Provided that the Attorney General may by address to both Houses offer remedy or remedies to any person or

472

class of persons adversely and detrimentally affected by reason of personal deprivation of each said person’s

473

individual human rights.

474
475

69. The Supreme Court must cause a copy of said declaration of inconsistency with human rights to be furnished to

476

the Attorney General who shall arrange said declaration’s tabling in both Houses within twenty eight days and

477

furnish said declaration to the commission.

478
479

70. Whensoever the referral be made of necessity to the Court of Appeal sitting in lieu of the Supreme Court and

480

exercising the original jurisdiction of the Supreme Court in determining said referral this Division shall be applied

481

mutatis mutandis.

482
483

71. No later than six months after said declaration of inconsistency with human rights be tabled in both Houses the

484

Attorney General shall cause to be tabled in both Houses a suggested remedy or remedies to said breach of

485

human rights.

486
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DIVISION IV: STANDARD REMEDIES FOR LAWFUL BREACHES OF HUMAN RIGHTS

488
489

72. The default standard remedy shall be a draft terms of reference for a Joint Select Committee investigating all

490

matters relevant to the lawful breach of human rights said Committee to consist of two backbenchers from the

491

Legislative Assembly and two backbenchers from the Legislative Council.

492
493
494

73. Another remedy should proper ground exist may be the granting of a pardon by the Governor and release from
imprisonment of any person who has suffered adversely and detrimentally by said human rights breach.

495
496

74. Another remedy should proper ground or grounds exist in case of major injustice to a person subject to breach

497

of the right to fair trial for technical or evidentiary ground or otherwise shall be the granting of a pardon by the

498

Governor together with an apology from the State of Victoria made by speech of a Minister of the Crown to the

499

Parliament.

500
501

75. Should the breach of human rights be of the right to use and enjoyment of personal property by lawful

502

expropriation thereof the remedy may be a Bill for an Act to restitute said property or repeal or amend or

503

supplicate to relevant purpose as the case may be by detailing in seriatim in respect of each item of said

504

declared stolen property the remedial legislative expropriation measures or instruments that apply by way of

505

remedy.

506
507

76. The Attorney General shall give due consideration to any other legislative remedies that be relevant to the

508

breach of the person-in-questions’ civil or political or legal process rights and may recommend to the Parliament

509

a relevant legislative remedy relevant and proportionate and moot and just to the nature and concept of the

510

claims regarding the matters in question.

511
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DIVISION V: ALTERNATIVE REMEDIES TO LAWFUL BREACHES OF HUMN RIGHTS

513
514

77. The Attorney General may offer an ex gratia financial payment to a person or persons whose civil or political or

515

legal process rights have been adversely and detrimentally breached proportionate to a proper fair assessment

516

of the quantum of said adverse detriment.

517
518

78. Should any persons’ human rights be breached adversely and detrimentally but the Attorney General be of

519

sincere opinion that the breach be technical and inconsequential the Parliament may offer an ex gratia financial

520

payment not exceeding two hundred dollars to any such single person. Provided that said ex gratia financial

521

payment of two hundred dollars may not be offered to any person previously in receipt of such a payment.

522
523

79. Should the Parliament carry by resolution its opinion that any person or person’s human rights have been

524

subject to merely technical breaches and further that by reason of the person’s or the persons’ vexatious

525

litigation in relation thereto the amount of ex gratia financial payment shall be reduced and shall be set at a

526

maximum of two dollars.

527
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529
530

80. At each four yearly state poll of elections for the Parliament there shall be elected three Professor-Advocates of

531

Human Rights, who shall together with those previously elected to said office perform the role of Human Rights

532

Education for the state.

533
534
535

81. The method of election shall be by the whole state voting as one electorate with each elector marking twice on
the ballot either two X’s for two different candidates or two X’s for one single candidate.

536
537

82. In order to stand for election a candidate born and raised in Victoria having attained the age of thirty years shall

538

be nominated and seconded as such a candidate Professor-Advocate of Human Rights by two electors signing to

539

that effect thereto being resident in each and every Legislative Assembly District not later than twelve months

540

preceding the scheduled date of said four yearly state poll of elections for the Parliament.

541
542

83. Professor-Advocates of Human Rights shall be paid an annual sum not less than twice the annual sum paid to

543

each Supreme Court Justice by way of payment for full time service to the state, half of which is for their

544

personal use and half of which is for all the expenses of their office in service of the state.

545
546

84. In addition Professor-Advocates of Human Rights may join with others in organisations diverse free and

547

righteous fighting for the cause of Human Rights and in terms with each said organisation’s rules campaign for

548

human rights and advocate human rights.

549
550
551

85. Professor-Advocates of Human Rights may resign as such by signing and dating a letter of resignation to the
Governor giving notice of the date of effect of said resignation.

552
553

86. Otherwise Professor-Advocates of Human Rights shall be appointed for life.

554
555
556

87. The Victorian Equal Opportunities And Human Rights Commission shall henceforth play no role whatsoever in
Human Rights Education for the State of Victoria.

557
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