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SUBMISSION INTO VICTORIA’S CRIMINAL JUSTICE SYSTEM
In 2008 the NSW Bureau of Crime Statistics and Research[1] conducted a study on what
people understood by the phrase “beyond reasonable doubt”. 1200 people who had been jurors in
criminal trials across the state were surveyed. The survey results were as follows:
• 55.4% of the jurors believed that the phrase meant that they needed to be “sure” that the
person was guilty;
• 22.9% believed it meant “almost sure”;
• 11.6% believed it meant “very likely”; and
• 10.1% believed it meant “pretty likely”.
It may be assumed that the results of the survey remain true for all states within Australia which is
an alarming statistic given that the High Court determined in Green v R (1971) 126 CLR 28 that
judges are not supposed to give juries any clarification of the phrase “beyond reasonable doubt”.
The phrase is not to be explained beyond its words. As the Court said in Green, judges should
“adhere to and not attempt needless explanations of the classical statement of the nature of
the onus of proof resting on the Crown.” The only guidance provided by the Court as to the
meaning of the phrase was: “A reasonable doubt is a doubt which the particular jury entertain in the
circumstances. Jurymen themselves set the standard of what is reasonable in the circumstances.”
The decision of the High Court in Green was recently upheld when the direction of the judge in the
Victorian case of Dookheea [2] was set aside due to the judge in that trial, in summing up at the end
of the trial, saying:“The question you have to ask yourselves is ‘has the Crown established beyond reasonable
doubt that at the time Mr Dookheea committed the relevant act or acts that caused Mr
Zazai’s death, he intended to kill Mr Zazai or cause him really serious injury?’ As a
corollary you might ask, ‘do I hold a reasonable doubt that at the time he committed the
relevant act or acts that caused Mr Zazai’s death, Mr Dookheea intended to kill Mr Zazai
or cause him really serious injury?’ In other words, you do not have to work out definitively
what Mr Dookheea’s state of mind was when he caused the injuries that killed Mr Zazai.
You have to consider whether the Crown has satisfied you that Mr Dookheea had the
intention that is required. And the Crown has to have satisfied you of this not beyond any
doubt, but beyond reasonable doubt.”
The final sentence above – “not beyond any doubt, but beyond reasonable doubt” – was held by the
Victorian Court of Appeal to be an error on the part of the judge at first instance in contravention of
the High Court decision in Green, as the trial judge had tried to clarify the meaning of “beyond
reasonable doubt” in her summing-up.[3] The DPP appealed the Victorian Court of Appeal decision to
the High Court [4] whereupon the appeal was allowed and by order 2, the High Court set aside the
orders of the Court of Appeal of the Supreme Court of Victoria made on 12 April 2016 and, in their
place, ordered that:
(a) the application for leave to appeal against conviction is granted;
(b) the appeal is treated as instituted and heard instanter and is dismissed.
In conclusion, the High Court indicated that “For the sake of completeness, however, two points
remain to be mentioned. First, as has been noticed, previous decisions in Victoria approached the
issue of proof beyond reasonable doubt correctly, on the basis that a reasonable doubt is not just any
doubt which the members of a jury as a reasonable jury might entertain, but is rather what a
_______________________
[1] NSW Bureau of Crime Statistics and Research: https://www.ruleoflaw.org.au/beyond-reasonable-doubt/

[2] Dookheea v The Queen (Unreported, Supreme Court of Victoria, Emerton J, 4 December 2014). DPP v Dookheea
[2014] VSC 611.
[3] Dookheea v The Queen [2016] VSCA 67 at [89].
[4] The Queen v Dookheea [2017] HCA 36.
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reasonable jury considers to be a reasonable doubt.”[5]
The words 'beyond reasonable doubt' are common English words. They mean what they say.
Beyond reasonable doubt is not something that is capable of expression on some sort of percentage
basis. In Dookheea, the judge at first instance stated: “You will remember at the start of the trial I
contrasted the beyond reasonable doubt standard, which is the highest standard known to law, with
the much lower civil standard that applies where there are contractual disputes or personal injuries
claims or things of that kind. There, it is a much lower standard, it is called the balance of
probabilities, more likely than not.” The High Court stated “When and if a trial judge does mention
the distinction, the question is whether the words spoken in terms of the record of the summing up
are such that the jury would have derived a false perception of the basis for deciding whether the
Crown has proved its case.[6] And as was held in Green [7] and stressed in La Fontaine[8], that is a
question to be decided by taking the summing up as a whole and as a jury listening to it might
understand it, not upon some subtle examination of its transcript record or by undue prominence
being given to any of its parts. Moreover, where, as here, the accused has been represented at trial
by competent counsel, the reaction of defence counsel on hearing the impugned portion of the
summing up is a cogent consideration.”[9]
Secondly, although, as authority stands, it is generally speaking unwise for a trial judge to attempt
any explication of the concept of reasonable doubt beyond observing that the expression means
what it says and that it is for the jury to decide whether they are left with a reasonable doubt (and in
certain circumstances explaining that a reasonable doubt does not include fanciful possibilities,[10]
the practice ordinarily followed in Victoria, as it was in this case, and often followed in New South
Wales, includes contrasting the standard of proof beyond reasonable doubt with the lower civil
standard of proof on the balance of probabilities.”[11] The principle of equality before the law, not to
mention the presumption of innocence, begins to be undermined when two people face trial for
similar offences, and be judged according to two quite different standards – one, for example,
where the jury felt it had to be “sure” of guilt, the other where they only felt it was “pretty likely”.
However, if the statistics from the 1200 people surveyed above[12] are taken to be representative of
the community understanding of the phrase, then 55.4% of jurors believed that the phrase meant
that they needed to be “sure” that the person was guilty, whereas only 10.1% believed it meant
“pretty likely”. The practice to be encouraged is to convey to a jury that being satisfied of guilt
beyond reasonable doubt does not simply mean concluding that the accused may have committed
the offence charged or even that it is more likely than not that the accused committed the offence
charged. What is required is a much higher standard of satisfaction, the highest known to the law:
proof beyond reasonable doubt. But what is proof beyond a reasonable doubt if the perception of
what is reasonable doubt is variable somewhat like our perception of what constitutes climate
change. Is it subtle or is it sudden due to external influences?[13]
_______________________

[5] The Queen v Dookheea [2017] HCA 36 at [40]. See for example Neilan [1992] 1 VR 57 at 71; Chatzidimitriou (2000) 1
VR 493 at 495 [5], 496-497 [8]-[9] per Phillips JA, 509 [46] per Cummins AJA; Hettiarachchi [2009] VSCA 270 at [59],
[61].
[6] Ibid.
[7] (1971) 126 CLR 28 at 32.
[8] (1976) 136 CLR 62 at 72, 73 per Barwick CJ (Mason J relevantly agreeing at 87), 81 per Gibbs J.
[9] La Fontaine (1976) 136 CLR 62 at 72 per Barwick CJ (Mason J relevantly agreeing at 87), 85 per Stephen J.
[10] The Queen v Dookheea [2017] HCA 36 at [40]. Green (1971) 126 CLR 28 at 33. Kiefel CJ Bell J Gageler J Keane J Nettle J
Edelman J 25.
[11] The Queen v Dookheea [2017] HCA 36 at [41]. Judicial College of Victoria, Victorian Criminal Charge Book, (2017) at
1.7.2. See also Judicial Commission of New South Wales, Criminal Trial Courts Bench Book, (2017) at [1.480], [1.490];
Ho (2002) 130 A Crim R 545 at 548 [15] per Bell J (Meagher JA and Hidden J agreeing at 562 [66], [67]); Ward v The
Queen [2013] NSWCCA 46 at [54] per McClellan CJ at CL (Latham J and Adamson J agreeing at [246], [247]).
[12] Op cit [1].
[13] NSW Bureau of Crime Statistics and Research: https://www.ruleoflaw.org.au/beyond-reasonable-doubt/
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For the ‘ordinary reasonable man’ the standard of beyond reasonable doubt requires the application
of common sense and reasonableness. Common sense these days, perhaps may be very uncommon,
given that all of us in society are individuals and what may be reasonable to some may not be
reasonable to others. Added to this difficulty is the fact that since the 1950s there have been many
immigrants to this country who have come from different cultures; different legal systems and
different ethnic backgrounds. These differences have never been considered in this country as
perhaps having an impact on our legal system (and may be on our society) and it may be an issue
that needs to be considered given that the system of juries has been in existence for hundreds of
years when communities in our society were far less mobile and people were far less educated.
The point being made is that in these traditional communities the moral, social and educational base
across the whole of the country remained relatively stable and similar. In this situation people
selected from the same community to serve upon juries had very similar beliefs and ideals so that
the traditional concept of the ‘reasonable man’ had an inherent truth and basis to it. However, since
migration and immigration of many different peoples from all over the world to this country has
become commonplace, the innate sense of ‘the reasonable man’ principle has become so disparate
that the concept of the ‘reasonable man’ perhaps no longer applies. The values, standards and
beliefs (as well as the educational standards) within the community have possibly become so diverse
that the issues in relation to where exactly is the line of transgression between being innocent and
that of being guilty has become more difficult to determine, never mind determining being guilty
beyond a reasonable doubt. As our society and culture develops so do our concepts and technology
develop. Thirty years ago DNA evidence was in its infancy, however the progress that has been made
through the use of DNA and modern technology means that prosecutorial evidence is now able to
place defendants at the scene of a crime where in the past that had been impossible to prove.
Perhaps an analogy may be drawn from the developments that are now being used in modern
sporting events where officials make a “soft call” as to whether a goal has been scored or whether it
is a point. After the “soft call” is made the play is then analysed through the video technology
available to make a definitive decision. Some of these reviews are relatively straightforward and
simple while other determinations are extremely difficult make. The use of modern technology is
now making the analysis of beyond a reasonable doubt more and more definitive, while the
defences to criminal matters have also been more analytically contested.
In the 1980s the Lindy Chamberlain case divided the nation between whether the dingo took baby
Azaria from the tent or whether Azaria was murdered by Lindy Chamberlain. Both the prosecution
and the defence presented evidence in support of their construction of the evidentiary matters
supporting their respective arguments which eventually led to the jury finding that baby Azaria was
murdered by Lindy which was predominantly based upon the belief that it was not possible for a
dingo to have carried the baby away whilst shedding the clothing. After all legal appeals were
exhausted Azaria’s missing matinee jacket was discovered at the base of Uluru (Ayres Rock) in 1986
in an area full of dingo lairs. The discovery of the matinee jacket led to the release of Lindy
Chamberlain, and a fourth coronial inquest held in February 2012 held that a dingo was responsible
for the death of baby Azaria in 1980.
For the criminal justice system to work properly the investigation process must be completed
competently and thoroughly without evidence being contaminated or overlooked;[14] or for the
police to “blindly believe” the complainant;[15] or for the jury to be swayed by public opinion as
_______________________

[14] See the Susan Neill-Fraser case: https://www.abc.net.au/news/2017-10-30/susan-neill-fraser-bob-chappelldeath/8815714
[15] Refer to the Patrick Joseph Waring case: featured in “Every Family’s Nightmare” A Screen Australia National
Documentary Program in association with Prospero Productions. Produced with the assistance of ScreenWest,
Lotterywest and SBS. © 2011 National Film and Sound Archive of Australia, ScreenWest, Prospero Productions.
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occurred in the more recent Cardinal George Pell case.[16] There may also be other inhibitors that
prevent a court from getting to the truth of matters that bring into question issues of privilege[17]
and/or the breach of privilege,]18] and perhaps in some cases public interest immunity privilege,[18a]
or indeed where there are conflicts between a state instrumentality and a federal government
instrumentality which invokes constitutional issues. The legal rules of privilege are generally not
known to juries as it is an administrative issue as well as a policy issue, however, in some cases the
inability of the crown, or indeed the defendant to call a witness may have a significant impact upon a
case. This issue is more common in civil cases where a party may want to call a witness who is a
“hostile witness”.[19] In some extreme cases the double jeopardy rule may prevent an accused
person from being tried a second time for the crime despite evidence obtained later that
conclusively shows that the accused perjured himself in the original trial.[20]
Can the diversity of background in itself be the cause for what different individuals understand to be
the meaning of the words ‘beyond reasonable doubt’ in their ordinary sense, especially where the
court has decided that the phrase is not to be explained beyond its words. Does this lack of
explanation open up the whole contentious issue of to what degree of satisfaction does a jury
member have to be “sure” that the person is guilty of having committed the crime. Indeed, is the
proof of a person having committed the crime contingent upon the evidence that supports or rejects
such a conclusion being drawn by the jury member. Apart from a jury member having to assess the
factual evidence in any given case there are the legal issues that need to be considered such as
intent, state of mind and the possible factors of mitigation such as provocation and other defences.
Against these matters is the statistical results that show that the phrase may be assessed as being
“almost sure” – 22.9%: “very likely” - 11.6% and “pretty likely” – 10.1%. When these variables are
added to the complexities of the legal system itself, the room for error becomes substantial,
especially if there were serious flaws in the initial investigation of the crime, as what occurred in the
case of Patrick Waring.[21] In the Waring case the police treated the matter as an open and shut case
based upon the original allegations of the 17 year old girl who reported the rape. Without the
involvement of the family of the 15 year old accused, the likelihood of a conviction upon trial would
have been beyond reasonable doubt as the forensic evidence was tainted and the boy’s DNA was
not excluded by the laboratory analyst that conducted the tests.
It is apparent that the winds of change in the legal system are slow and those who have suffered
from past defects never recover once the defects have been subsequently cured or addressed. While
the standard of proof to be applied is the highest level in the legal system, the room for miscarriages
of justice has become alarming as can be gleaned from the many cases where empirical witness
evidence has not matched the subsequent forensic evidence. Additionally, sloppy investigative
procedures coupled with a belief held by those investigating a criminal case that a person of interest
could not have committed the crime may lead to the case not being solved, or serious questions
being unanswered about the case such as what occurred in 1984 when Jennifer Tanner was found
dead at her home in Bonnie Doon Victoria. The subsequent inquest into her death led the coroner
to make an open finding about Jennifer’s death in 1985 after police evidence was deliberately
"slanted towards a finding of suicide". (At the time Denis Tanner was a serving Victoria Police
officer). The dead woman's parents never believed Jennifer shot herself and neither did a coroner,
as the dead woman was found with a rifle cradled between her legs and two shots had been
_______________________

[16] Wikipedia: https://en.wikipedia.org/wiki/George Pell
[17] Legal professional privilege is perhaps fundamental to a person being able to obtain a fair trial.
[18] Refer to the Lawyer X scandal where the police were informed of client matters by Lawyer X.
[18a] See https://www.murrayvalleystandard.com.au/story/7221238/roberts-smith-seeks-docs-in-afghan-inquiry/ where
Ben Roberts-Smith is likely to be refused access to document by the Commonwealth on the grounds of privilege.
[19] Edwards v Wort & Anderson County Court unreported 1993.
[20] Refer to the Raymond John Carroll case. Wikipedia https://en.wikipedia.org/wiki/R v Carroll
[21] Op cit: [15].
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discharged into her head. Graeme Johnstone, the Coroner, had referred the case to the Office of
Public Prosecutions but Denis Tanner was never charged. A year later the Director of Public
Prosecutions decided not to proceed with charges because of the unlikelihood of conviction. In 1988
the coroner found that Denis Tanner had shot and killed his sister-in-law Jennifer at Bonnie Doon
four years earlier. After a second inquest was conducted Denis Tanner formally withdrew his final
bid to clear his name over Jennifer's murder leaving to stand the finding by the former state coroner,
Graeme Johnstone in 1998, that Tanner had killed Jennifer.[22]
In 2005 in England, the law of double jeopardy meant no one could be tried twice for the same crime
but that legal principle was abolished following a series of high profile campaigns. Sir William
Macpherson of Cluny, a retired high court judge made a report into the murder of Stephen Lawrence
which was published in 1999. The Macpherson inquiry recommended that the double jeopardy
principle deserved "debate and reconsideration", perhaps by the law commission. The Macpherson
inquiry suggested that "perhaps in modern conditions such absolute protection may sometimes lead
to injustice". If the law was changed, Macpherson predicted, fresh trials after acquittal would be
exceptional and appropriate safeguards would be essential. The government's law reform advisers
did indeed recommend reform of the double jeopardy rule in 2001 and the law was changed in the
Criminal Justice Act 2003. That legislation says the court of appeal must order a re-trial if there is
new and compelling evidence and it is in the interests of justice for an order to be made.
In 2005, after almost 800 years, the abolition of the double jeopardy principle was confirmed by the
Court of Appeal in England when "new and compelling" evidence was produced in the case of Gary
Dobson 12 years after the murder of Stephen Lawrence. The Lawrence murder played a key part in
Sir William Macpherson’s recommendations that the law be changed following his inquiry in to the
case in 1999. Under the new system, a suspect can be tried again for the same offence if there is
“new, compelling, reliable and substantial evidence”, which had not been previously available. As an
additional safeguard, the Court of Appeal must decide if a retrial can go ahead and will then formally
quash any previous acquittals.
In Australia the death of the toddler Diedre Kennedy, from Ipswich west of Brisbane, who was
bashed, sexually assaulted, strangled, and left on a toilet block roof in a park in 1973 caused such a
public outcry that eventually her death led to the 'watering down' of laws which underscored the
principle of double jeopardy as a cornerstone of the criminal justice system in Australia. However,
two jurisdictions refused to sign the proposed initial changes to the law, Victoria and the ACT.
Eventually Raymond John Carroll[23] was convicted some 12 years later over the toddler’s death,
partly on the basis of a bite mark on her leg. But Carroll was soon free, after an appeal quashed the
conviction and ordered an acquittal. Sometime later the Crown uncovered more evidence it believed
proved Carroll committed the crime, but he had been acquitted and could not be tried for the crime
again because of the double jeopardy rule. The crown charged him with perjury, and the jury found
him guilty.
The case was taken to the High Court where it was thrown out as an abuse of process. Justice
Michael McHugh explained it best. He said "The evidence supporting the charge of perjury put in
issue the very fact that was in issue on the charge of murder, a charge of which Carroll was
acquitted. By finding that Carroll was guilty of perjury, the jury's verdict necessarily proved that he
had murdered Deidre Kennedy. It contradicted the acquittal of Carroll in respect of the charge of
murdering her." Although legal avenues in the case may have been exhausted, the strength of
feeling in the community would not go away. The public pressure was such that the Council of
____________________

[22] See “No new twists in the Tanner tale - theage.com.au” www.theage.com.au › Home › Features › National. Compare
the facts in the US case presented under the title “A Death in St. Augustine”. Foxtel CI Channel 2017.
[23] Op cit: [20].
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Australian Governments (COAG) eventually released plans to change the law, and water down the
impact of the double jeopardy principle across Australia in 2007.
The ACT made exceptions to the law nine years later, with the new changes making it possible to
retry someone for an offence which draws life imprisonment, if "fresh and compelling evidence"
comes to light. But the law is not retrospective, meaning it can not apply to crimes committed
before it was enacted. ACT Bar Association president Ken Archer said it was a significant realignment
of the fundamental relationship between individual citizens and the state. He said lawyers were
consulted but it was an "uneasy situation" because it allowed circumstances where an accused could
be pursued relentlessly by authorities. This is not likely to occur even in those states where the
principle of double jeopardy has been relaxed. It is an option that is rarely used, mostly because the
scope of the new law is narrow. However, in 2014 a judicial inquiry recommended the sentence of
David Eastman be quashed and he should be pardoned. On 22 August of the same year, the
Supreme Court of the Australian Capital Territory quashed the conviction, released Eastman from
prison, and ordered a retrial. Eastman sought leave to the High Court to appeal against the decision
for a retrial. His appeal was unsuccessful, and a retrial commenced on 18 June 2018. On 22
November 2018, the jury in the retrial found Eastman not guilty of murder and he was released after
serving 19 years of his original sentence[24] for the murder of Colin Winchester. The cost of the
retrial, including lead-up proceedings, was estimated to exceed A$30 million.[25]
It is a concern that what led to the review and then abolishing the double jeopardy rule was the
finding of new evidence as indicated in the requirement providing there is “new, compelling, reliable
and substantial evidence”, which had not been previously available, although this condition has not
been closely followed in this country. As in the Lindy Chamberlain case, the fourth coronial inquest
finally held that a dingo was responsible for the death of baby Azaria. In the case of Raymond John
Carroll “new, compelling, reliable and substantial evidence” was later found and although it was held
that Carroll had committed perjury at the original trial his conviction was not overturned in 1985
when the perjury case was instituted. At the time this was a reasonable decision as the double
jeopardy rule still applied, however by 2007 that rule had been relaxed. As in the Lindy Chamberlain
case Carroll’s case may be closed by having a coronial inquest find that Carroll murdered the toddler.
In stark contrast, the Victorian case of Denis Tanner highlights a reverse situation to the Chamberlain
and Carroll cases as Graeme Johnstone in 1998, held that Tanner had killed Jennifer. The question is
should Tanner’s case be now referred to the Victorian Supreme Court for trial and conviction for the
murder of Jennifer Tanner in the light of the evidence available at the crime scene which disclosed
that Jennifer Tanner had been killed by two bullets to her head discharged from a .22 rifle, each
bullet capable of killing her, meaning that her death could not have been a suicide. The investigation
into Jennifer Tanner’s death was conducted by detective Ron Irwin who later published a book that
supported the suicide case.
One of the issues to come out of the death of Jennifer Tanner raises the fact that the police
brotherhood has a bias towards protecting their own. There were a number of unusual incidents
that occurred around the Tanner family home at Bonnie Doon including the finding of the skeletal
remains of transsexual Adel Bailey in a mineshaft behind the Tanner farm in 1995. In 1978 Bailey
disappeared from St Kilda where Denis Tanner was working as a detective. By late 1995 there were
rumours in the police force that Denis Tanner was a suspect in both deaths. In 1995 Denis Tanner
was stationed in Benalla, not far from Bonnie Doon when his boyhood family home was burned to
the ground, apparently deliberately lit, shortly after the skeletal remains of Adele Bailey were found
____________________

[24] Reference https://en.wikipedia.org/wiki/David Eastman
[25] Byrne, Elizabeth (22 November 2018) ABC News. "David Eastman found not guilty of murdering senior AFP officer
nearly three decades ago". ABC News. Australia.
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and before further forensic testing could be done on the property. While all these events are highly
suspicious Denis Tanner showed little interest in the death of his sister-in-law in 1984 and 11 years
later he continued to show little interest in the finding of Adel Bailey’s skeletal remains and in the
arson of his parents home.
In 2013 Dr Barry Perry, the Victorian State Ombudsman suffered a stroke whilst apparently walking
alone on a friend’s property at Daylesford on ANZAC day. He wasn’t discovered until several hours
later when he was taken to Melbourne. Reports of his hospitalisation did not occur until four days
after he was found. At the time Dr Perry was involved in a number of high profile cases including
investigating police corruption claims made by former detective Denis Tanner, and overseeing the
Victoria Police Ceja Taskforce investigating corruption allegations against former drug squad
members. Dr Perry died on 3 June 2013 and was succeeded by Mr G E Brouwer who provided the
Annual Ombudsman’s Report to Parliament for the 2012 – 2013 year. That Report makes no
mention of the death of Dr Perry.
Previously Published Parliamentary Reports by the Legal and Social Issues Committee
A report was published by the Legal and Social Issues Committee headed “Post-release services and
recidivism” dated March 2018 stating “Our objective should be that when young people leave youth
justice centres they are properly prepared to return to the community with an appropriate place to
live, ongoing support for any issues they might have…and a meaningful pathway back into
education and work.[797]” The question is, are these objectives being met? Perhaps this report was
published in response to an article by Richard Willingham dated 19 October 2017[26] headed “Almost
half of Victoria's prisoners are back in jail within two years of release” Willingham’s article
commenced with the sentence:
“Nearly half of all Victorian prisoners who have completed their sentence will return to jail
within two years, new data from the state's Justice Department shows.”
Willingham went on to say:
"With a revolving door of escalating criminality overseen by four part-time corrections
ministers in just three years, the management of this key portfolio simply hasn't been a
priority for Daniel Andrews and Victorians are suffering as a consequence."

Justice by numbers
Rate of reoffending for adult prisoners
Young offenders from Aboriginal, Pacific Islander, East African
communities
Prisoners involved in education programs
Average number of prisoners in jail each day in Victoria
Young offenders who were expelled from school
Parolees convicted of serious sexual offences
Prisoners who completed parole for adult prisoners

43.6pc
40pc
34pc
6,853
56pc
13pc
76pc

In March 2018 a Final Report was published as a result of the Inquiry into youth justice centres in
Victoria. This report was comprehensive and detailed indicating that there was a correlation
between young offenders and disadvantage stating “It is impossible to respond to young offending
without first identifying, and then addressing, related social factors. There is a strong link between
young people in contact with the youth justice system and disadvantage, including high incidences of
____________________

[26] http://www.abc.net.au/news/2017-10-19/victorian-prisoner-recidivism-rates-increase-justice-department/9065752

Submission

10 of 34

Page 9

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 10
RECEIVED 22 APRIL 2021

early childhood trauma, cognitive impairments or delays, mental health issues, drug or alcohol
abuse, and disconnection from education.[27] Armytage and Ogloff recommend using
neuropsychologists to help young offenders and staff understand the relationship between cognitive
development and behaviour.”[28]
Assistant Commissioner Leane told the Committee that the link between disadvantage and offending
behaviour has long been known. He said:
“We have always had a cohort of young people who come into our criminal justice system,
whether it is through care applications from families that are dysfunctional or early-onset
child offending, and they have a trajectory of offending. I am sure you would have heard
from others and will hear from other witnesses who will say we are probably failing that
group, and we have for all of my career. Many of those just progress into the adult criminal
justice system”.[29]
In Victoria, the over-representation of disadvantaged young people in the youth justice system
reflects ongoing social problems. The data indicates that there are ‘upstream’ problems in the youth
justice system that must be addressed before ‘end-to-end’ improvements, including in courts or
detention facilities, can be implemented successfully.[30] The concern is that “Many of those just
progress into the adult criminal justice system” as indicated above by Assistant Commissioner Leane.
My research has not been able to obtain precise information as to what is the recidivism rate of
those institutionalised in the youth justice centres who then go on to reoffend and are incarcerated
in an adult prison, however, if the recidivism rate is any indication in adult prisoners, then the
likelihood is over 43 per cent.
These statistics are totally unacceptable and is indicative of a system in crisis which calls into
question the very fundamentals of what is the purpose of imprisonment. Is the purpose to punish
felons for committing serious crimes against society or is its purpose to prepare those who have
served their time a given pathway back into society by rehabilitating them to become contributing
members of society once they have served their time. Clearly, whichever of these purposes is the
objective of imprisonment; the purpose has failed.
Secondly, if the issue is to segregate those who have committed serious crimes from the rest of
society, then releasing prisoners back into the community knowing that within 2 years of being
released or paroled the rate of reoffending for adult prisoners, which is 43.6%, must be a major
concern to the Community Correctional Services (CCS) and to the Adult Parole Board (APB). Evidence
of this failure was demonstrated in the Jill Meagher case and disclosed by the coronial report issued
by the Coroner Ian Gray in May 2016 who pointed to failings by CCS, a division of Corrections
Victoria and the APB, saying "Gillian Meagher's death was preventable," as were the murders of
both Sarah Cafferkey and Sharon Siermans. The Victorian community deserves a much higher
standard of protection from repeat offenders than what presently exists,[31] especially if such deaths
like Jill Meagher’s is preventable. People, particularly women who are walking at night must be
protected from violence, rape and brutal murder. There must be regard for public safety.
____________________

[27] For more information, data and research on the themes discussed in this section, including offending and cohort data,
please see: Sentencing Advisory Council, Reoffending by Children and Young People in Victoria, Sentencing Advisory
Council, Melbourne, 2016;
[28] Penny Armytage and Professor James Ogloff AM, Youth Justice Review and Strategy: Meeting needs and reducing
offending - Part 2, Victorian Government, Melbourne, 2017. p. 44.
[29] Op cit:
[30] Youth Affairs Council of Victoria, Submission, no. 10. p. 16; Caitlin Grover, Youth Justice in Victoria: Research Paper
No. 2, April 2017, Parliamentary Library and Information Service, Melbourne, 2017. p. 26. See also Figure 2.7 Multisystemic theropy at page 32.
[31] https://www.abc.net.au/news/2016-05-27/jill-meaghers-murder-preventable,-coroner-says/7455378
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With this in mind the whole system of Victoria’s criminal justice system needs to be completely
examined and reviewed beginning with clear guidelines for what is the purpose of imprisonment. If
imprisonment is for the purposes of rehabilitation of those who have served their time then the
guidelines for their parole must be clearly defined and monitored with proper resources being
allocated to provide proper stable housing and access to resources to enable this cohort, particularly
youths, to be “guided” in the correct direction so that they are placed into employment. This is a
critical aspect to becoming assimilated back into the community. Such employment must segregate
other youth offenders and previously imprisoned persons from being employed in the same
organisation, while proper counselling facilities must be available to break the chain of “birds of a
feather flock together”. Thus, proper segregation and monitoring are essential to rehabilitation.
In the alternative, should the purpose of imprisonment be made as a deterrent then we should
make our prison system unattractive to those who reoffend. In considering this as a possibility we
need to understand why individuals reoffend following release from incarceration. The presumption
for this proposition is that the high recidivism rate is brought about because prison releasees cannot
cope in the wider community due to various social and mental disabilities. Without these problems
being properly addressed by ongoing social and mental health supports, the likelihood of relapse is
high during this transitional period when they are alone, lacking in self esteem and proper family
supports that would assist and enable them to properly rehabilitate. The alternative possibility is
that it is due to the fact that they find institutionalised life far easier for them as it takes away the
stress, responsibility and anxiety of having to take responsibility for themselves by conforming and
complying with normative societal and community expectations: they unconsciously revert to doing
what they want for themselves and what they have always been use to. The heuristic underlying this
presumption is that there is a void in their early childhood upbringing that has left them seriously
unaware of perceiving what is acceptable conduct from what is not acceptable. Like a sapling that is
growing crookedly, placing a strong stake beside the sapling ensures that it straightens itself out.
The contention is that without correctional pressures being applied, the sapling will continue to
grow in its misshapen way. If our young are not being given the proper values, standards, ideals and
morals essential to developing into worthwhile citizens of the future then it is theorised that they
will develop with various flaws in their personality, conduct and behaviour. It is posited that
behavioural learning begins from birth and is encrypted through the genetic union of the parents.
When the child is born it is totally dependent upon the parents which means that the early
childhood development is heavily impacted and influenced by the child’s parents, not only in the
manner in which the infant is treated but also by what the infant sees, hears, tastes and feels.
If the critical formative years of the individual’s life begins at birth and through early childhood
development then it is axiomatic that it must be the parents responsibility to properly provide what
is fundamentally important for the newborn to properly develop with safety and security as well as
being properly nurtured and loved. It is postulated that stable, loving, sensitive, caring relationships
produce well adjusted children whereas fractious relationships that may be fuelled by alcohol and
drug dependency issues are most likely to breed problem children which, if not detected early in the
lives of children will lead to various social and personality problems as the child learns from the
conduct of the parents what is demanded and accepted.
It is suggested that the cyclic generational pattern caused by poor relationships need to be seriously
addressed if the societal problems are to improve. Funding needs to be provided into research and
understanding of the importance of early childhood development. Our education of adolescents may
need to expand beyond mere sex education. Problem toddlers and children from single parent
families may need to be more carefully monitored and considered when being left in child care
facilities and later when attending school. Our education system may need to teach and enforce
codes of conduct and behaviour that is acceptable to all and not what is just demanded at home.
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The education system should not just be for the traditional and basic disciplines known as the “3 Rs”.
The assessment of children ought to be extended to developing personality, courtesy, respect for
others, with honesty (more than just the “show and tell” scenario) coupled with the need for
discipline, including self-discipline, while seeking to eradicate ridicule, teasing and bullying forms of
conduct so as to create an environment where children will flourish and feel safe: where they are
able to develop close personal ties with teachers who can provide to them empathy, counselling and
genuine leadership qualities. We need to remove the stigma of poverty that poorer children
experience. It is not the fault of the child that they come from a disadvantaged family.
At the other end of the spectrum there are parents who totally spoil their children by providing
them with everything that they could wish for. Parents who seek to buy the love of their children are
likely to raise self-centred youngsters who may develop into selfish, egocentric individuals full of
their self-importance. These children may develop a value-system based upon material wealth with
personality flaws evidencing the “me syndrome” of entitlement. They may come from privileged
backgrounds and having been raised in comfort and luxury they have little or no personal experience
of the issues faced and confronted by the poor and disadvantaged people in our society.
It is submitted that children who come from a background of privilege and wealth are far more likely
to establish themselves in adult life into positions of power and influence, be it through the public
sector or in the private sector. There must be some explanation for this? It cannot be by accident.
Certainly there is a correlation between having been educated in private schools and becoming
successful in later life and that correlation must be attributed to the fact that for those educated in
private schools their parents must have had the financial ability to provide to the individual that
educational benefit. Admittedly there are scholarships available to others to be provided with a
private education but those scholarships are limited and are given to the few who meet the criteria.
For the majority of children their education is based entirely upon what their parents are able to
provide for them.
The question may be, is it the responsibility of the education system to instil values, standards, ideals
and morals into our young? If the children are not provided with proper standards of conduct and
behaviour then where do they learn what is acceptable within society? Should the education system
be based solely upon the attainment of academic standards or should our education system also
provide proper values and standards to befit the individual for later life? There must be scope within
the education system to produce persons of quality irrespective of their socio-economic background.
Are our government schools really “free, compulsory and secular” and is this the model that we
should follow going into the 21st century?
The Adult Parole Board
Should the function of the APB be extended to provide some socio-psychological assessment of the
parolee that examines the parolee’s past history going back to pre-trial issues prior to committing
the original offence, as well as the parolee’s behaviour and conduct whilst in prison including who
were the parolee’s associates during his or her incarceration as well as what social and family
supports the parolee has to assist the individual to rehabilitate following release. Should the APB
consider • What is the likelihood of the individual contacting his or her former inmates following
release?
• What parole conditions should it place upon the individual from regressing into their former
habits and ways?
• How effective would monitoring the individual’s movements be following release?
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•
•

What is the likelihood of the individual being rehabilitated into society should proper
resources be allocated to assist with total rehabilitation?
Would these costs be less than the cost of imprisonment?

Research information obtained from internet sources in 2017, as released by Andrew Bushnell[32]
indicate that “Australian prisons are the world's fourth most expensive. It costs $110,000[33] to
imprison someone for a year in this country. The OECD average is less than $65,000. The other
common law countries all spend considerably less than Australia”. The truth is that Australia is
already in the top bracket for prison spending, with generous provision of resources for
rehabilitation. Despite spending more on policing - in 2015, Australian governments spent $427 per
person on police services, well above the OECD average of $367 - Australia ranks in the top 10 on
this measure, and Australia has a higher level of policing than all common law countries except for
Ireland.
Bushnell states that “Reducing reoffending is the best way to reduce incarceration spending and
crime, [while] unemployment is a known correlate of crime... the ample resources of our prisons
should be directed towards job training and literacy and numeracy. Policing has also been shown
to be effective in reducing crime, but merely increasing police numbers is not enough. Police
resources must be carefully targeted to known sources of crime”.
In my view the issues go far deeper than this.
What are these deeper issues?
To understand these deeper underlying issues we need to examine more closely whether there are
in this country the availability of jobs and employment, and, which sectors of employment are
expanding. In my view it is not sufficient to just educate our children by providing them with literacy
and numeracy skills and then informing them that if they undertake courses that will provide to
them job opportunities, they will be able to obtain a job befitting their skills and training. We need
to provide people with jobs, not just tell them there are jobs out there if they go out and look for
them.
There are people who are shy, introverted and lacking in confidence who find job-searching to be
one of the most stressful things in life. They are not gregarious “salesmen” capable of selling
themselves in order to get a job. Others present well and say all the “right things”, often
exaggerating their skills and abilities in order to get employment, while there are those who have
“connections” through their families to assist them in obtaining good employment positions. When
there are jobs available, those who lack the confidence when presenting at an interview may
become successful, however, when jobs are scarce and hard to get they may miss out upon such
opportunities even though they may be the best qualified for the position. The variables in jobhunting are too uncertain to try to elaborate and success or failure may often depend upon luck.
Being the bridesmaid, but never the bride is no consolation to missing out. Eventually it may totally
undermine the individual’s confidence. Providing a proper government service able to place
individuals into positions will overcome problems for those who cannot get a foothold on the rung of
employment. This applies to young school leavers as much as it applies to those who have been
placed into the youth justice system, and to all those who need help in obtaining employment.
____________________

[32] https://www.abc.net.au/news/2017-08-08/expensive-prisons-dont-make-us-safer/8781074
[33] Pre adjusted figure that does not include capital costs for building prisons. In Victoria if capital costs amortisation
figures are included the annual cost per prisoner is closer to $214 k per year. (Author’s assessment on available
information).
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Broad statistical information of this breakdown may be extremely valuable to the government in
assessing where job opportunities are being created and which sectors of the community are being
provided with the opportunities for employment. The information may be particularly relevant to
assessing whether there are equal opportunities being provided to the disadvantaged and perhaps
may lead to government policy and development initiatives being undertaken to assist the
disadvantaged in gaining employment.
Within the state of Victoria, do we have any statistical data upon what available jobs there are at any
given time and whether those positions are in fact genuine positions? There may be a number of
positions advertised that are already “earmarked” within an organisation for filling, but as a
necessity those positions have to be gazetted. Do we have any data as to when the position was
filled and by whom, nevermind how many applicants there were for the position and what was the
criteria applied for the appointment? Was the successful applicant engaged through an employment
agency or by direct interview? Is there a need for this type of data so that reliance upon the
unemployment rate in Australia can be cross-referenced? Are there adequate protections provided
for job safety and job protection? When a person loses employment the impacts may be devastating
not only to the individual but to the family of the individual. Has there been any research done upon
this issue? Clearly this is an issue for academic research and investigation.
Have any governments, federal and/or states, considered the impact of restructuring both within the
public as well as the private sectors in which the object of the restructuring is to shed jobs and
within the private sector to increase profitability? Do we have any studies that show the likelihood
of those who lose their jobs for no reasons of their own, who are over 40 years being able to
successfully regain commensurate employment befitting their skills, knowledge and ability? The
posit being raised is that one of the critical points for restructuring is to remove middle management
employees so that they may be replaced by less experienced and younger staff for the purposes of
increasing the profitability of organisations.
It is submitted that the current issues of veteran suicides have been caused by veterans being
terminated from the ADF and not having the proper and necessary supports required to assist them
to transition back into civilian life. It is also suggested that these same and/or similar issues are also
encountered by those who are forced to transition from incarceration into civilian life through the
criminal justice system and to some extent those who leave the education system before attaining
adequate levels. There must be full and adequate support structures available to accommodate
these various transitions otherwise the change of circumstances (as) in the criminal justice system
may lead to failure and recidivism, and/or drug and alcohol dependency problems and a downward
spiral, and/or chronic unemployment for those who lack self confidence, family supports or
influential contacts.
It is postulated that career transitioning is a fundamental cause for stress, depression, PTSD and
extreme anxiety that needs to be fully and carefully considered in order to alleviate developing
mental health issues and the downward spiral of individuals into despair, alcohol and drug
dependency and the other forms of degradation that follows when an individual loses hope. For
older individuals, homelessness and poverty awaits them. This has now become apparent around
the streets of Melbourne where dereliction, homelessness and begging is commonplace. For
younger individuals there is a propensity for criminal activity as home invasions, thefts and robberies
are a daily occurrence which is necessary to support various drug related habits and dependencies.
Increasing policing only addresses part of the problem, while removing the homeless and derelict
from the streets hides the problem from public view. While many of the derelict and homeless are
men, the sub-criminal activity of home invasions etc is conducted by young disadvantaged males.
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Young disadvantaged females tend to move into prostitution and/or become the victims of abusive
relationships as they become older. Their need for shelter and security forces them to accept the
abuse metered out to them by their controlling partners. Women and children in these relationships
need to be protected with adequate facilities being made available to assist them to free themselves
from these relationships.
The unfortunate truth about our legal system is that it is reactionary and remediating the ills
created by an imperfect system often comes many years after the causes for these situations have
taken hold to manifest themselves.
It is suggested that prevention is better than cure
So where does prevention begin? If the family unit is acknowledged as the basis and cornerstone for
child raising and upbringing then an examination of family life and families in Australia is a
reasonable starting point. Research provided in 2007[ 36] indicated that One-parent families increased as a proportion of all families with children under 15 years for
most of the twenty years since 1986. Within the last few years, the number of lone parents
with children under 15 years has fallen slightly, but they nevertheless account for around
one-fifth of all families with children of that age. In 2003–04, government pensions and
allowances were the principal source of income for 61% of one-parent families. This article
profiles one-parent families, focusing on their labour force participation and economic
situation.
The study went on to say that “In 2004–2006, there were on average 486,000 one-parent families with children under 15
years. They accounted for 22% of all families with children of this age. In this period, on
average one in five children aged under 15 years (20%) were in one-parent families. Over the
last two decades, one-parent families increased substantially as a proportion of all families
with children under 15 years. In 1986–1988, one-parent families accounted for 14% of such
families on average. The proportion increased to an average of 20% in 1996–1998, reached
23% in 2002–2004 and then fell slightly to 22% in 2004–2006.”
Sweeping changes brought in by the Howard government marginalised many single parent families
as the changes introduced forced many single parents into the workforce. Between 1997 and 2006
the proportion of lone parents who were in the labour force (i.e. either employed or looking for
work) increased from 52% to 62%. This reflected an increase in the proportion of lone mothers in
the labour force, from 49% to 60%. Over the same period the proportion of partnered mothers in
the labour force also increased, from 61% to 66%.
If we are to accomplish change we need to provide our young with proper standards of behaviour
based upon respect for others around us as well as for the authority that controls theirs and our
daily lives. It is one thing to adopt a laissez-fair approach to economic issues while maintaining the
same approach to the concepts of values, morals, ideals and decency which needs to be commenced
in the home environment and defined more particularly within the education system.
Does sitting a child on the “naughty chair” prevent the child from repeating the conduct? Some
children may actually relish being disobedient; being the centre of attention; being the bully or the
spiteful child. If we ignore the signs in childhood we run the risk that the behaviour will only escalate
as the child gets older. Does the lack of early correction serve to embolden the child as he or she
develops in later life? When and how do we apply proper correctional procedures to prevent
____________________

[36] http://www.abs.gov.au/ausstats/abs@.nsf/0/F4B15709EC89CB1ECA25732C002079B2?opendocument
Australian Social Trends, 2007.
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ongoing behavioural problems? Conversely, if we reward the child for acceptable conduct and
behaviour by providing presents and privileges, is this a proper way of raising our young? Surely
there must be a dividing line between inappropriate behaviour and acceptable conduct and
behaviour, however, by rewarding the child for doing what is required is not (in the author’s view)
beneficial to the raising of the child in the long run especially if the child’s expectation for doing
what is basically required is constantly rewarded. Reward should be provided for conduct and
behaviour above and beyond the minimum required by society and by the parents.
In many sole parent families the children are “being bought off” by the more affluent parent seeking
to garner the love and support of the children by being able to give to the children all that they
“desire” to show that their love for the children is greater than that of the other parent. This contest
between the parents for the love of the children is, in the author’s view, extremely detrimental to
the upbringing of the children as they learn to “play off” one parent against the other to obtain what
the individual child wants. The more serious question is whether this conduct and behaviour is
carried into later life by the child as he or she develops and matures into adulthood? Are we now
seeing adults playing off the system to their own advantage because they have been brought up that
way? If this is a genuine possibility, then how do we correct and resolve this conduct and behaviour?
Juxtaposed to the sole parent families are those children who are raised in more affluent
environments where they are nurtured with safety and stability by parents able to provide to their
children private education. The benefits of private schools may be substantial to providing these
children with values, standards, morals and ideals that may remain with them throughout life,
however, there is also a prevalence of elitism and privilege that comes with private education. There
is also within the private schooling system a “class structure” that segregates various groupings
within the student community. This class structure may be broken down into various empirical
elements of socio-economic status by peers as they assess whether the individual is of an ethnic
background and who are the individual’s parents? In what suburb does the family live? And what
profession or occupation are the parents’ engaged in? At a more immediate level individual students
may be assessed upon whether they know other students or staff within the school, and whether
the individual has personal attributes, skills and abilities which may be social, academic or sporting?
These assessments may be made from the time when the individual first attends school and from
what feeder schools the individual has come from when moving onto secondary education.
Throughout the whole of the education system children have a unique way of identifying strengths
and weaknesses in others so that sensitivity and weaknesses may often be exploited by different
groupings of students. Children learn from any early age various ways in which they may mask their
sensitivities and weaknesses. Some find that by lying they are able to get away with issues. Others
find that by making plausible excuses, or even hilarious excuses, they bolster their esteem in the
eyes of their peers, while others use the power of fear and being able to bully and control weaker
students, they are able to gain peer recognition. Many young children do not differentiate between
fear and being forced to do things because of fear, which is very different to doing what is required
because of respect and a basic belief in identifying what is “good” as against what may be deemed
and/or considered as “evil” or bad. It is suggested that the beginning of value systems in children
begin from early childhood and is acquired from the conduct and behaviour of the parents towards
each other.
If the parents show a proper value system of love and respect towards each other, that basic value
system will be fostered in the children. If one or other of the parents are dominant that will also
impact upon the child. It is postulated that the ideals, values, standards and mores of the parents as
perceived by the child through the conduct, attitudes and behaviours of the parents will be innately
passed onto the child through early childhood and will remain with the individual throughout life.
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Should this theory be correct, then the basic development of the child begins from the union of the
parents which is why the family unit is the basis and cornerstone for child raising and upbringing in
our society. It follows that governments need to promote the values and standards conducive to
the needs of society in order to raise individuals who will not become a burden upon our
community.
As a society we need to promote proper values and standards within the family unit. Governments
need to ensure that there are proper jobs for all people in our society and that the value systems
within our family units are not undermined by drugs, alcohol, pornography, abuse and neglect.
Governments need to understand more closely the causes of poverty in our community and provide
resources that redress poverty. This is not to say that governments have not looked at and
considered some of these issues, however it means that there is a lot more that can be done and
should be done. It is also a given that governments are reliant upon “popularism” so as to retain
political power. Issues that are not popular within the society are often not dealt with properly by
governments.
To put it bluntly the ailments and cancer that presently exists in our society were triggered back in
the 1950s and 60s when our society began to change
It is submitted that our concepts of child raising have been altered in the past 70 years from when
children were raised strictly with discipline, manners and awareness for the needs of others which
were paramount indicators of proper behaviour. These standards and values in our society began to
change in the late 1950s and 60s when normal parents with children were faced with having to both
work in order to maintain a necessary standard of life to buy a home and car and raise a family.
Many children became “latch key” children who would go home and watch TV before their parents
came back from work. Often older siblings would be asked to look after the younger children until
their parents arrived home and it was the older child that became more responsible. However, if the
children were ill-disciplined then the situation only became worse.
There were many variations to this scenario as grandparents could be used to look after the children
although, where there was no extended family to help out it was generally the eldest child who was
tasked with the responsibility and who received the benefits. The younger children received the
“hand-me-downs”. The point being made is that social change within our society has caused
considerable impacts upon parents and child raising which are now being manifest in our present
generation. Assessed upon the spectrum of social change, the 20th century has witnessed more
changes in the past 100 year span than what has occurred in the previous millennium. These
changes are still ongoing exponentially as technology improves with the “cashless society” looming
while more and more controls are being legislated so as to contain social media and violence against
women. Many people cannot cope with the rate of change that is overtaking our society.
For the elderly, many do not have computer skills and the novelty of having a mobile ‘phone which is
more a convenience than a necessity is just another item of modern technology. It is useful if one
remembers to charge the unit. For the second generation of baby boomers, living with modern
technology is a fact of life: it is necessary and convenient to keep in contact with people as part of
our daily living. For the younger generation, having all the latest gadgetry is a necessity. Against this
fast moving change in our society is the prevalence and increase of mental health issues. Advances
in medical science has diagnosed and identified many new mental health issues which were unheard
of 50 years ago. These mental health problems have been exacerbated by the use of drugs of
dependency and the illegal use of drugs has substantially grown in our community. Validly
prescribed use of medications is legitimate and if taken as prescribed are beneficial to the individual,
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however, if not taken properly or in conjunction with other pain-killers, it often leads to drug abuse
and may make the individual a danger to society or to themselves.
Do we need to ask ourselves –
• is the use of non-prescribed drugs an issue that ought to be validly raised to afford a person
leniency before the courts and is this a proper issue for the courts to consider?
• Is this different to presenting to the courts details of the underprivileged upbringing of the
person being charged with an offence, perhaps because they don’t know any better?
• Is presenting evidence of this nature similar to that of providing medical grounds to establish
that the person lacked full capacity and responsibility at the time of committing the offence?
• Is there a fundamental difference between committing an offence in order to support a
dependency as compared with committing an offence accidentally as in exceeding the speed
limit by several kilometres per hour and not having the financial means to pay for the fine?
• Is there a disparateness between how the poor are treated and represented in the court
system and how the affluent are treated?
Those who are financially independent are able to front up to courts with their privately funded legal
teams, or for less serious matters they are able to pay the penalty without any issue.
Finding solutions
Finding solutions to the problems raised may not be easy given that Australia is a divided nation in
practically every aspect of its existence.
• The legal framework of the common law was provided to us by the mother country when it
was first colonised in the late 18th century.
• The indigenous inhabitants of the country were afforded no rights when European
colonisation first occurred. The land was considered terra nullius.
• Australia was first established as a penal colony so that those who were basically poor and
starving could be transported from the “old dart” to establish a new life after completing
their penal sentences.
• From its humble beginnings the colony of New South Wales was established with a “two
class” structure: those who were transported and those who were in charge of
administering the settlement.
• The colony depended upon the mother country for not only its administration but also for its
protection as England was at war with France when Australia was first colonised.
• From the outset the convict population provided the workforce necessary to build and
establish a new country.
• As the country grew there also developed the class struggles between the emancipists and
the free settlers.
• By the mid 19th century the country was seen as a land of opportunity as it survived off the
“sheep’s back” which attracted the “squattocracy” who settled on large tracts of land while
indiscriminately dispossessing the indigenous occupiers of the land.
• The discovery of gold further attracted free settlers to this country as it opened up
businesses, trade and commerce opportunities.
• The independent Australian colonial states also developed as they were provided with self
government.
In the first 120 years of European settlement Australia’s population had grown to roughly 3 to 4
million people and the history of nationhood and Federation began. For much of the 19th century
Australia was blighted by the “Tyranny of Distance” however these problems were slowly being
overcome by the development of new technologies and inventions such as the locomotive engine,
the telegraph and later the telephone. Sailing ships had made way for steam power and men like T S
Mort were developing refrigeration so that meat, milk and cheese could be delivered to the major
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Australian cities. Throughout this period Victoria had been placed on the world map by the discovery
of gold and its capital, “Marvellous Melbourne” hosted the World Trade Fair in 1888. Australia had
become a country on the world map!
The advent of Federation was supposed to unite Australia under the Commonwealth of Australia
and the Australian Constitution was passed by the various colonial states so that the Constitution
could be enacted via Great Britain. The Australian Constitution imposed a Federal government over
the whole of Australia providing to the Federal government a number of powers over the State
governments especially in the areas of trade and commerce and also with respect to the Australian
Defence Forces which had previously been maintained and operated by the various colonial states.
As early as 1891 it had been decided that the federated states would have the power to
independently tax their state populations[37] which was to be held concurrently with the States. In
1942 the independent taxing powers of the States was withdrawn by the Commonwealth as a
wartime measure when the Uniform Tax Scheme was introduced and despite two High Court
challenges to the scheme the independent taxing powers of the States was never returned.[38][39]
With the independent taxing powers of the States usurped by the Commonwealth the States have
devised their own new regime of generating State income in the form of issuing fines and penalties
which are inequitable when issued to pensioners and the disadvantaged poor. It is submitted that
the inequitable revenue raising regime created by this system is in serious need of review as local
councils and the State government seek to generate funding by creating more sources for revenue
raising. Worse still is the recent development of the State governments enforcing toll violations
operated by Transurban (a private enterprise) which can escalate a fine from under $10 to one that
may exceed $300 when collection fees and penalties are added. Those who are unemployed and
those who are dependent upon pensions and/or Centrelink payments are more seriously affected by
these type of penalties.
Finding solutions within the convoluted system of control that exists between what legislation may
be created by the Commonwealth and what is governed by the States is extremely complex. This is
due to the Commonwealth having control over certain specified areas identified in the Australian
Constitution which includes communications and broadcasting pursuant to the Broadcasting Services
Act 1992 (the Act) for the regulation of commercial television by the Australian Communications and
Media Authority (ACMA). The content of pay TV programming must meet licence conditions under
the Act or industry codes of practice, depending on the particular issue. The industry code of
practice for pay TV in Australia was developed by the peak industry body, Australian Subscription
Television and Radio Association (ASTRA) in consultation with ACMA.
Amongst ACMA’s functions are the following –
• helps develop industry codes of practice
• develops and administers program standards
• manages local content rules for regional broadcasters
Commercial TV is augmented by advertising sponsors who pay for advertising under the Act with
“prime time” slots commanding higher fees. Similarly popular programs may also command higher
fees. What is interesting is that commercial advertising has become a marketing tool to promote
many private enterprise businesses. Within this structure there are political ads especially around
state and federal elections and there are some various “government ads” to encourage employment
of persons into various sectors of government service such as the Australian Defence Forces, or
____________________

[37] See ANNEXURE 1 “Extract of the debate 9 April 1891” Hansard records 1891.
[38] South Australia v Commonwealth (1942) 65 CLR 373.
[39] Victoria v Commonwealth (Second Uniform Tax case) [1957] HCA 54, (1957) 99 CLR 575 (23 August 1957). Both cases
collectively known as the Uniform Tax Cases.
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where the government may provide funding for certain types of behaviour to be reported like
violence against women, however there are no programs on any TV channels that specifically
promote acceptable codes of conduct and behaviour that is required for our society. Television is
viewed as entertainment in which the programs and material content are rated.
The serious question that I ask is where are our young being taught proper values, standards,
ideals and morals within our society? If the adults within the home watch violence or X rated
movies that contain foul language and the children are not supervised by the adults, then the
repugnance of these shows become “normal” for our young. If our young are not being taught
proper values and standards within the education system, and without any extended authority
within our education system to enforce and supervise required behaviour and conduct, our young
are becoming amoral “victims” to the entertainment industry. This is not to deny that the film
industry has produced many wonderful movies and stories that exemplify courage, compassion,
outstanding beliefs and values that should be promoted as qualities that are most desirable and
encouraged to be followed by our young.
My question is why is there no programming in our education system for these films and movies to
be part of the compulsory education curriculum where they could be taught as part of literacy
studies beginning from Grade 1 with some of the basic children’s programs, progressing through the
whole education system up to Years 10 and 11. Students could be requested to provide assignments
upon the various programs presented to identify what is the value, or moral or standard that the
program, film or story seeks to portray. It is presumed that there is scope in our education system
for “lateral thinking” that will change the focus of modern home entertainment from shows
portraying violence, bad language and other adult themes which is all too common in today’s world.
There is a need to show what is good and desirable as the standard that is sought to be achieved in
our community.
If we as a society fail to teach and educate our children and youths towards what are the standards
and values that are acceptable and required then how can we achieve a base for establishing what
are the basic acceptable standards and values that we all need to follow and adhere to. Seeking to
correct through the criminal justice system what should have been addressed “when the sapling
began to grow” is akin to trying to straighten the mature tree after years of growth. It is in most
cases an impossible task and if it is done it leaves very visible scars upon the tree. The heuristic of
the development of the tree is similar to the development of our children in society. The aim must
be attained at the beginning of the life cycle during the early years of childhood development.
Any attempt to remediate the tree after it has half grown becomes more and more difficult as the
tree gets older. So how do we find solutions to the problems if we do not address the issues at the
beginning? The State may do all that it is able “after the horse has bolted” but the damage has
already been done. The remediation process may only result in throwing good money after bad as
the recidivism rate at the youth detention level as well as in the adult prison system indicates and is
unacceptably high.
This submission postulates that to bring in positive change we need to begin to address the issues
and problems much earlier in life. The States may need to force the federal government to review
wide-sweeping changes across many areas of government especially those areas that promote the
concept of “buy now and pay later”. Too many young professionals who have been tertiary educated
find that they commence their working careers with huge debts to pay back to the government. This
is not a proper way for our educated young to commence their working careers. There is no
certainty that our young professionals will be able to find employment in their chosen professions.
The tertiary education system is geared to providing professional courses but there is no
responsibility upon these institutions to see that the professions are able to absorb the numbers of
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qualified students being churned out by the tertiary institutes across the country. What do qualified
students do after spending 3; 4 or 5 years or more becoming qualified if there is no career paths for
them within the professions? There will be many qualified students who will find employment but
not necessarily in the profession or the particular area of interest of their choice. There will also be a
number of others who will not find gainful and satisfying employment in the workforce.
What are the tertiary institutes and the professions doing about these problems? What are
governments doing about these problems? There is also the implicit question of what do the young
professionals do about these problems? These young professionals have to live with the system
often at a time in life when they are trying to settle down and buy a house and raise a family. A
number of these young professionals have to repay an enormous tax liability sometimes almost 50%
of their earnings is repaid in tax. Is this fair and reasonable and is it sustainable? Is this a matter that
is reviewable by various government authorities in conjunction with the Federal government?
At the other end of the spectrum, there are those who have had the benefit of their parents being
able to pay for their education. Many of those who are fortunate to be born into affluent families
find that their parents are able to pay for their education which a number of wealthy parents are
able to offset against their own taxable incomes. The net result is that these privileged professionals
do not have the burden of having to repay the government for their tertiary education expenses.
Why is it that those who have been born into affluence continue to gain benefits which those who
are less fortunate end up having to pay personally for.
One only has to turn to the reforms begun by the Whitlam government which introduced free
tertiary education back in the 1970s to see that the cycle keeps changing. Since the Whitlam
government’s many social reforms were introduced, a number of those reforms have been altered,
varied, watered-down or completely disbanded by subsequent federal governments. Reforms that
were designed to benefit the underprivileged have all now largely been replaced further creating a
two class society in this country. The previously existing “middle class” in our society has become
fragmented to a point where it is now virtually nonexistent. The incidence of the poor has
substantially increased while the affluent and privileged have been able to further manipulate the
system to their own advantage.[40] Whether rightly or wrongly, the fact is that the social system has
undergone numerous changes from the 1960s and each generation since then has undergone
various changes that have produced unforeseen consequences and serious side effects.
The Three Levels of Government[41] also serve to produce more laws and bylaws that control
Australians providing us with a plethora of legislation, rules and processes before we as individuals
can begin to get things done. Sometimes for the most simple of things we need to obtain various
permits and/or make various applications. Some of these matters also affect the criminal justice
system such as the need for extradition orders to have a resident in one State committed for hearing
in another State. On the other hand there is no impediment (except for the closing of the State
borders due to COVID) that prevents people moving from one State to another. Often this ability to
move around freely assists those who want to hide from the law. One can understand the need for
extradition orders to be obtained from other countries but to require extradition orders intrastate
within Australia appears to be a relic from the past.
In this modern day and age we should be streamlining our systems and removing antiquated “redtape” processes that only serve to delay. We should be striving to make our systems efficient and
productive. Any review of the criminal justice system should consider a holistic approach to the

____________________

[40] See ANNEXURE 2: Nadine Flood: Sydney Morning Herald COMMENT May 3 2017 Federal budget 2017.
[41] https://peo.gov.au/understand-our-parliament/how-parliament-works/three-levels-of-government/three-levels-ofgovernment-governing-australia/ Federal; State and Local Government.
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myriad of issues involved. While this may be a unique opportunity to review the criminal justice
system it is also an opportunity to identify what are the flaws within the system and what steps
should we take to improve and remediate the system. If this requires change then those changes
should be implemented even if it means a long term strategy that may require federal involvement.
It is understood that there is a limit to what the State is capable of doing and also what funding is
available to implement change however, if change is to be positive and productive then it needs to
begin at the source of the problem. If the treatment cannot strike at the core of the ailment then it
does not matter what is done to abate the cancer, the problem will continue to reappear. It is
therefore critical that the full extent of the problem is diagnosed so that the cancer may be
completely removed.

ANNEXURE 1
[Extract of the debate between Mr George Dibbs and Sir Samuel Griffith – 9 April 1891]
(In 1891 George Dibbs had just become the Premier of New South Wales).
Mr. DIBBS: I rise with the view to elicit certain information to offer some explanation
which would make one or two of the clauses a little clearer. I would first direct the
hon. gentleman's attention to chapter I, clause 52, sub-clause 3. By this sub-clause
power is given to the commonwealth to raise money by any other mode or system
of taxation; but so that all such taxation shall be uniform throughout the
commonwealth. Then, if the hon. member will turn to chapter V, clause 1, he will
find these words:
“All powers which at the date of the establishment of the commonwealth are
vested in the parliaments of the several colonies, and which are not by this
constitution exclusively vested in the parliament of the commonwealth, or
withdrawn from the parliaments of the several states, are reserved to, and
shall remain vested in, the parliaments of the states respectively.”
It seems to me that some little explanation is required as to whether the powers
of which the colonies now stand possessed of raising money by any mode of
taxation which they think fit, is taken out of their hands, and left absolutely with
the proposed commonwealth parliament.
Sir Samuel Griffith responded as follows ; –
“No; concurrent power!
Mr Dibbs said:“Then let the explanation be made known. Let it be understood that the people of
Australia will be liable to two forms of taxation in the shape of income-tax and landtax; that the commonwealth may agree to a land and income-tax, and that the states
will have left to them the power of also agreeing to an income-tax for state purposes.
.... “
Hansard records 1891.
____________________
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ANNEXURE 2
[Comment by Nadine Flood in the Sydney Morning Herald 3 May 2017]
“There also remains plenty of low-hanging fruit to bolster the budget in the area
of tax. The government's tried to talk the talk on clamping down, but loopholes
allowing tax avoidance are rife for those rich enough to access them, with the
very rich and 600 large companies paying little or no tax at all. It seems the
government won't lift a finger to collect these billions of dollars, but will move
heaven and earth to chase a pensioner for $200 through its robo-debt program.
Morrison is blasting more holes in revenue, wasting billions of dollars on
company tax cuts that strong evidence says will do nothing for jobs or economic
growth. Yet, with a straight face, he'll likely say the budget bottom line requires
cuts to the services and support the public relies on.”
____________________

Concerned citizen and a student of sociology, history and law.
____________________________________
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Beyond Reasonable Doubt
In this article we explore jury directions, the meaning of “beyond a reasonable doubt” and
onus of proof.

Further Resources:
Article: Why the Presumption of Innocence is good for us
Video: Presumption of Innocence and the Role of Prosecutor
Post: Deaf Jurors
Guide: For Teachers and Students (see below)
The presumption of innocence is an important part of any fair criminal justice system under
the rule of law. The clearest way we protect the presumption of innocence in our system is
through the high standard of proof placed on the prosecution in a criminal trial: that they must
prove the case against the accused “beyond reasonable doubt”.
However, that protection rings less true, or seems less sure, when the content of the phrase is
subject to such widely different interpretations and applications.
This article will explore two elements of beyond reasonable doubt:
1. how jury directions about the presumption of innocence relate to the rule of law through a
case study from Victoria: Dookheea.
2. the onus of proof on the prosecution to prove beyond reasonable doubt (and not possible
doubt) through a case study: Pell
Jury directions
At the end of a trial with a jury, after all the evidence has been put before the jury, and after
the prosecution and defence have given their closing statements, the judge will sum up the
case for the jury. They will review the evidence and arguments made by both sides, and
frame the legal principles on which the jury has to make its decision. These remarks from the
judge are known as “jury directions”.
Jury directions have become more and more frequent as the criminal process has developed
over the generations. Before the trial system we have today emerged in Great Britain during
the eighteenth century:
The judge enjoyed a supervisory role, leading what was a largely unstructured discussion
with jurors, witnesses, the accused and the alleged victim. Judges had an unrestricted power
to comment to the jury on the evidence and the merits of the case as they worked together to
elicit evidence.
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That ‘unstructured discussion’ gradually evolved into the adversarial system we have today,
where:
Presentation of the cases for the prosecution and the defence became the responsibility of
counsel through their examination and cross-examination of witnesses. A system of
evidentiary laws developed to accommodate and regulate this process, and the power of the
judge and the jury to gather evidence themselves was severely restricted. There developed the
notion that the jury was independent of the judge and that its verdict and its deliberations
leading to the verdict were inscrutable.
As the jury developed this new independent role, jury directions developed alongside:
to redress, as well as prevent, jury error in carrying out that role.
The New South Wales Law Reform Commission explained the purpose of jury directions as
follows:
The system of jury directions continues to operate according to a basic premise that jurors
will have difficulty in fulfilling their responsibilities without appropriate guidance from the
judge. Jury directions aim to help jurors carry out their role of deciding issues of fact in the
light of the applicable principles of law. They are intended to focus jurors’ minds on the real
issues of the case. They seek to prevent jurors from basing a decision on facts that have not
been admitted into evidence, or from considering evidence for a purpose other than the
purpose for which it was admitted. In doing so, jury directions serve the larger purpose of
ensuring a fair trial or, to put it differently, of avoiding any “perceptible risk of miscarriage of
justice”.
Beyond a reasonable doubt
One of the key directions given to juries in criminal trials across Australia is to remind them
of the accused’s right to be presumed innocent of the charge, and only to be convicted if the
jury has been persuaded “beyond a reasonable doubt”. This crucial direction is just the latest
protection given to the presumption of innocence, a concept that goes back through criminal
law systems around the world for centuries, and which was famously described as the
“golden thread” that runs through the common law system.
The only problem with the direction is that it is not always clear what is meant by a
‘reasonable doubt’.
Clearly, not every doubt is reasonable. In our system, the prosecution is not required to prove
the guilt of the accused “beyond any possible doubt”. Raising the standard of proof to that
level would make it nearly impossible to secure a conviction, and would prevent society from
being able to police criminal behaviour.
On the other hand, lowering the standard of proof for the prosecution would remove
important protections for the accused. Our society has decided that individual liberty is so
important, and the shame and treatment associated with criminal liability so powerful, that we
will require juries to be convinced to a particular standard before they find an accused guilty
of a charge.
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So, the question is, what is that particular standard?
The NSW Bureau of Crime Statistics and Research conducted a study in 2008 on what
people understood by the phrase “beyond reasonable doubt”. They surveyed 1200 people
who had been jurors in criminal trials across the state. The results are important:
55.4% of the jurors believed that the phrase meant that they needed to be “sure” that the
person was guilty
22.9% believed it meant “almost sure”;
11.6% believed it meant “very likely”; and
10.1% believed it meant “pretty likely”.
As BOCSAR’s report wryly noted:
That is quite a wide spread of opinion.
The report also suggested that some clarification ought to be given to juries on what the
phrase meant. A jury direction would be the obvious way of providing this clarification.
However, under current law in Australia – guided by the High Court’s decision in Green v R
(1971) 126 CLR 28 – judges are not supposed to give juries any clarification. The phrase
“beyond a reasonable doubt” is not to be explained beyond its’ words. As the Court said
in Green, judges should:
adhere to and not to attempt needless explanations of the classical statement of the nature of
the onus of proof resting on the Crown.
The only guidance provided by the Court as to the meaning of the phrase was:
A reasonable doubt is a doubt which the particular jury entertain in the circumstances.
Jurymen themselves set the standard of what is reasonable in the circumstances.
The case of Dookheea
This brings us to the Victorian case of Dookheea. Mr Dookheea and his wife were charged
over the death of their employer, Mr Zazai, who they were alleged to have beaten and then
strangled to death.
A jury in the Victorian Supreme Court convicted Mr Dookheea of murder, but he appealed
his conviction on the ground that the judge made an error in directing the jury. In summing
up at the end of that trial, the judge said:
The question you have to ask yourselves is ‘has the Crown established beyond reasonable
doubt that at the time Mr Dookheea committed the relevant act or acts that caused Mr Zazai’s
death, he intended to kill Mr Zazai or cause him really serious injury?’ As a corollary you
might ask, ‘do I hold a reasonable doubt that at the time he committed the relevant act or acts
that caused Mr Zazai’s death, Mr Dookheea intended to kill Mr Zazai or cause him really
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serious injury?’ In other words, you do not have to work out definitively what Mr
Dookheea’s state of mind was when he caused the injuries that killed Mr Zazai. You have to
consider whether the Crown has satisfied you that Mr Dookheea had the intention that is
required. And the Crown has to have satisfied you of this not beyond any doubt, but beyond
reasonable doubt.
The final sentence above – “not beyond any doubt, but beyond reasonable doubt” – was held
by the Victorian Court of Appeal to suggest to jurors that they may entertain a doubt, which
is not a ‘reasonable doubt’, and on that basis proceed to convict the accused. This was held to
be an error by the trial judge. Mr Dookheea’s conviction was set aside, and a retrial was
ordered. The case was appealed to the High Court, where the High Court found that in
accordance with Green, it is both unnecessary and unwise for a trial judge to attempt to
explain what is meant by ‘beyond a reasonable doubt.’ However, the High Court concluded
that while it may be unnecessary and unwise for a trial judge to contrast reasonable doubt
with any doubt, it would not always result in a substantial miscarriage of justice. In
Dookheea, the High Court found that a substantial miscarriage of justice had not occurred
because
“There can be no doubt that the jury would have clearly understood it was up to them to
decide whether there was what they considered to be a reasonable doubt as to Dookheea
guilt and that, if there were, they were bound to acquit him”.
Dookhhea appeal was dismissed and the original sentence reinstated.
The case of Pell
This brings us to the recent Victorian case of Pell. Cardinal Pell was charged with historical
child sexual abuse in the Victorian County Court, he then appealed to the Victorian Court of
Appeal and finally to the High Court of Australia on the grounds that a reasonable jury, on
the evidence, ought to have had a reasonable doubt as to Pell’s guilt.
A Case summary of the Pell High Court Judgement has been prepared.
Unanimously, the High Court of Australia allowed Pell’s appeal and quashed his
convictions. The High Court of Australia overturned Pell’s convictions because they
concluded that on the evidence, there was reasonable doubt as to Pell’s guilt and therefore a
significant possibility that an innocent person had been convicted.
The High Court said the Court of Appeal had correctly stated the standard and burden of
proof for the prosecution to eliminate all reasonable doubt. However, their reasoning and the
process they adopted to arrive at their decision reversed this and required Pell to prove the
offending was impossible.
The High Court judgement stated (emphasis added):
The Court of Appeal majority noted that defence counsel made the submission in his closing
address that A’s account could not be accepted because “it’s impossible basically”, there
having been no opportunity for the events to have occurred in the way that A described. In
their Honours’ view, the submission made it incumbent upon the prosecution to seek to
negative that the offending was impossible by demonstrating that there was a realistic
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opportunity for the offending to have occurred. While their Honours acknowledged that there
was no onus upon the applicant to prove impossibility, their Honours’ analysis proceeded by
asking, in relation to each piece of evidence that was inconsistent with A’s account, whether
it was nonetheless realistically possible that that account was true.
As Weinberg JA noted, defence counsel’s choice to employ the language of impossibility in
his closing address risked setting a forensic hurdle that the defence did not need to overcome.
Regardless of counsel’s rhetorical flourish, the issue was whether the prosecution had
excluded the reasonable possibility that the applicant did not commit the offence/s.
The High Court concluded by saying:
Making full allowance for the advantages enjoyed by the jury, there is a significant
possibility in relation to charges one to four that an innocent person has been convicted.
The High Court judgement confirmed the key rule of law principle of presumption of
innocence. That is, the prosecution is not required to prove the guilt of the accused “beyond
any possible doubt” but beyond reasonable doubt.
The rule of law
The principle of equality before the law, not to mention the presumption of innocence, begins
to be undermined when two people may face trial for similar offences according to quite
different standards. All people, no matter their rank or importance must be treated equally
under the law and must be presumed innocent until the prosecution has proved guilt beyond
reasonable doubt.
The hard line taken by superior courts in Australia with regards to explaining the content of
the phrase “beyond reasonable doubt” is rooted in an attempt to maintain the integrity of jury
decision-making, and not overcomplicate an already complex process.
In recent years there have been attempts to ensure that jury directions are clear, brief, simple
and compressible as possible. Victoria introduced legislation that specifically addresses jury
directions in 2015. New South Wales also provides jurors with “Welcome to Jury Service”
booklets, which aim to assist jurors in understanding their duties and responsibilities.
However, the refusal to look beyond the ‘magic phrase’ may have significant rule of law
costs as well. The protection afforded by the presumption of innocence rings less true, or
seems less sure, when the content of the phrase is subject to such widely different
interpretations.
Further reading
‘Jury Directions‘, a May 2009 report from the Victorian Law Reform Commission
‘Jury Directions‘, November 2012 report from the NSW Law Reform Commission
Green v R, a 1971 High Court decision about jury directions
Dookheea v R, the 2016 Victorian Court of Appeal decision
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Pell v Queen, 2020 High Court Australia
‘Suggested summing-up format‘, from the NSW Judicial Commission’s ‘Criminal Trial
Courts Bench Book’
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Almost half of Victoria's prisoners are back
in jail within two years of release
By state political reporter Richard Willingham
Posted ThuThursday 19 OctOctober 2017 at 2:23pm, updated ThuThursday 19 OctOctober
2017 at 8:53pm
Nearly half of all Victorian prisoners who have completed their sentence will return to jail
within two years, new data from the state's Justice Department shows.
And more than 40 per cent of young offenders hail from just three ethnic communities:
Aboriginal, Pacific Islander and east African.
The annual report from the Department of Justice showed 43.6 per cent of adult prisoners
were incarcerated within two years of leaving jail.
The figure was up from 42.8 per cent last year, but lower than 2014-15 when it reached 44.1
per cent.
Prisons have been placed under pressure because of more inmates on remand and changes to
parole laws, which have increased prisoner numbers.
The overcrowding has also had an impact on services designed to rehabilitate prisoners,
including education and employment.
The report showed that just 34 per cent of prisoners were involved in education.
There are an average of 6,853 people in Victorian prisons each day.
A State Government spokesman said the rate of people returning to prison was lower than
under the previous Liberal government, when recidivism reached nearly 45 per cent.
But the Opposition's corrections spokesman, Edward O'Donohue, said under Labor the justice
system was failing Victorians.
"With a revolving door of escalating criminality overseen by four part-time corrections
ministers in just three years, the management of this key portfolio simply hasn't been a
priority for Daniel Andrews and Victorians are suffering as a consequence," he said.
Justice by numbers
Rate of reoffending for adult prisoners

43.6pc

Young offenders from Aboriginal, Pacific Islander, East African communities 40pc

1
31 of 34

LC LSIC
INQUIRY INTO VICTORIA'S CRIMINAL JUSTICE SYSTEM
SUBMISSION 10
RECEIVED 22 APRIL 2021

Justice by numbers
Prisoners involved in education programs

34pc

Average number of prisoners in jail each day in Victoria

6,853

Young offenders who were expelled from school

56pc

Parolees convicted of serious sexual offences

13pc

Prisoners who completed parole

76pc

We asked thoughts on the data revealing 43.6 per cent of adult prisoners were incarcerated within
two years of leaving jail. Here's what you had to say.

'Risk of an entrenched underclass'
Also coming under scrutiny was youth justice, with nearly half of the state's 201 youth
parolees having their parole orders cancelled.
Of the 94 orders that were cancelled, 28 were for reoffending and 66 were for failure to
comply with parole conditions.
The board said a large percentage of those whose parole was cancelled had "serious
substance misuse problems".
The report also highlighted how there was a developing demographic of teen prisoners, with
40 per cent of young people detained or on parole coming from Aboriginal, Pacific Islander
and east African, mainly Sudanese, communities.
Youth Parole Board chairman Michael Bourke said there was a glaring over-representation of
some ethnic groups.
Judge Bourke said offenders with present or past child protection involvement accounted to
almost 40 per cent of the population.
"I see, as to those sentenced to youth detention, a growing disproportion of disadvantaged
and excluded young people," he said.
"It is the growth of this that is significant.
"In my view, there is risk of an entrenched underclass within our young which feels no
connection or aspiration to being part of a functional and hopeful community."
Jenny Mikakos, the Minister for Families and Children, said the over-representation of
offenders in the cultural groups was "unacceptable".
"That's why we're employing more youth workers and investing in more early intervention
strategies," she said.
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The report detailed how 71 per cent of young offenders had been victims of abuse, trauma or
neglect, and 56 per cent had been expelled or suspended from school.
The Adult Parole Board annual report highlighted that just five parolees were convicted of
serious violent of sexual assault while on parole in the past financial year, down from 13 the
year before and 60 in 2013-14.
Twelve people were detained for a suspected breach of parole.
The parole board also highlighted that 76 per cent of prisoners completed parole — the
highest result in more than a decade.
Posted 19 October 2017, updated 19 October 2017.
___________________________________________________________

Jill Meagher case: Prison, parole
authorities could have prevented her
murder, coroner says
Posted FriFriday 27 MayMay 2016 at 9:34pm, updated FriFriday 27 MayMay 2016 at
9:59pm
Authorities could have prevented the rape and murder of Melbourne ABC employee Jill
Meagher by revoking Adrian Bayley's parole as soon as he breached it, a coroner has found.
While no inquest was held into the 2012 murder of Ms Meagher at her family's request,
Coroner Ian Gray said on Friday he made the findings because she was one of three women
murdered by men with violent criminal histories during a six-month period.
"Gillian Meagher's death was preventable," he said.
He pointed to failings by Community Correctional Services (CCS), a division of Corrections
Victoria and the Adult Parole Board (APB), a separate body within the Department of Human
services.
"A more rigorous, risk-averse approach by CCS and the APB would have led to a
cancellation of Bayley's parole," Mr Gray said.
"The approach taken is difficult to understand ... it did not bring dangerous and high risk
parolees immediately to account."
Bayley was on parole for previous rapes when he raped and murdered Ms Meagher, 29, as
she walked home from Brunswick in the early hours of September 22, 2012.
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He was also on bail pending an appeal of a three-month sentence received after pleading
guilty to king-hitting a man outside a Geelong pub in 2011.
At the time of that incident Bayley was on parole after serving eight years' jail for 16 counts
of rape against five women.
He had already served time for rapes committed from the age of 18.
The coroner noted Victoria's parole system has been amended since Ms Meagher's murder.
Had it been changed when Bayley was charged with the Geelong assault, Corrections
Victoria told the coroner, his parole probably would have been cancelled automatically when
he was convicted of that offence.
"The poignant truth of this ... will resonate with Ms Meagher's husband, family and friends,"
Mr Gray said.
The coroner also referred to the murders of both Sarah Cafferkey and Sharon Siermans in his
findings.
Ms Cafferkey, 22, was killed in November 2012 by convicted murderer Steven James Hunter
11 days after his parole for other crimes ended.
Earlier this week, Coroner Gray recommended serious violent offenders should be supervised
in the same way serious sex offenders are once their parole period has expired, saying her
killer had not been adequately monitored.
Ms Siermans, 29, was murdered in Ballarat by paroled rapist Jason John Dinsley the
following April.
AAP
Posted 27 MayMay 2016, updated 27 MayMay 2016
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