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1

Introduction

The Koori Family Hearing Day (Marram-Ngala Ganbu) at Broadmeadows Children’s Court
aims to improve the outcomes for Aboriginal children and families involved in child protection
proceedings. One recent case listed in Marram-Ngala Ganbu was adjourned for over ten
months whilst a mother was waitlisted for accommodation. During that ten month period, the
mother and her five children were forced to live in a motel funded by the Department of Health
and Human Services (DHHS) until suitable accommodation was found. Due to the delay in
sourcing available housing, the case was adjourned 10 times until the Court was assured the
family had secured safe and stable accommodation. After the initial concerns in relation to
family violence and parental AOD use were addressed, the sole reason for the Court’s
involvement was the absence of stable housing. It was only once safe and ongoing
accommodation was found that the protection application was struck out and Child Protection
was able to withdraw its involvement with the family.
The Children’s Court of Victoria (‘the Court’) welcomes the establishment of the Parliamentary
Inquiry into Homelessness in Victoria (‘the Inquiry’) and is pleased to have the opportunity to
inform the Inquiry’s work through this submission. As this case study highlights, the Court offers
a unique perspective on the terms of reference for this Inquiry particularly in relation to the
following themes that the Inquiry has identified: family violence, mental health, Indigenous people
and services, as arising within this specialist jurisdiction. These themes also interact with other
issues commonly presenting such as substance abuse, disability and the need for a specific focus
on youth homelessness.
In addressing these themes and the terms of reference, the Court’s submission will:
• provide the Inquiry with an overview of the social, economic and policy factors that affect
the families and children involved in proceedings in the Children’s Court. Studies
demonstrate that children involved in the child protection or criminal justice systems are
more likely than their peers to experience long-term homelessness1 (Part 2);
• explain the scale and nature of homelessness impacting upon children and parents involved
in Children’s Court proceedings (Parts 2, 3 and 4);
• identify specific legislative provisions2 that direct the Court about the extent to which the
adequacy of a person’s housing is to be considered by the Court when determining
applications that require an assessment of risk (Part 3);
• discuss the existing suite of innovative and responsive programs that the Court has
implemented in recent years to address the complex issues of Court users in holistic and
evidence-based ways (Part 4).
• identify possible initiatives informed by best practice models, such as solution-focused
courts and client-centred practices, which have the potential to better meet the needs of
Court users experiencing homelessness (Part 5).
The Court considers that the Inquiry has the potential to drive fundamental reform in the housing
sector to support the safety and wellbeing of those who come before the Court. The Court
considers that the Inquiry has the potential to drive fundamental reform in the housing sector to
support the safety and wellbeing of those who come before the Court. Homelessness and lack of
See C Chamberlain and G Johnson, ‘Pathways into adult homelessness’ (2011) 49 Journal of Sociology 60–77; D MacKenzie et al,
‘The cost of youth homelessness in Australia’ (Research Brief, Swinburne Institute for Social Research, 2016).
2 For instance, under the Children Youth and Families Act 2005, the Bail Act 1977 and the Family Violence Protection Act 2008.
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stability in housing impacts upon families in the child protection system who are at risk of losing
their children. This submission focuses upon the impact on vulnerable families and children
appearing before both the Family and Criminal Divisions of the Court. Further, the Government’s
publicly announced intention to develop a stand-alone Youth Justice Act presents as an
opportunity to consider reform in the youth justice system where children and young people
present at Court with homelessness and other complex needs.

2

Background

2.1

Specialist jurisdiction of the Children’s Court

The Court was established by s 8(1) of the Children and Young Persons Act 1989 (Vic) (CYPA)
and continues in operation under s 504(1) of the Children, Youth and Families Act 2005 (Vic)
(CYFA). The CYFA is the principal Act in this jurisdiction, and various other Acts apply to the
Court in conjunction or parallel with the CYFA.3
The Court has two main divisions:
• The Family Division determines applications relating to the care and protection of children
(from birth to 17 years of age) who are at risk of harm. In the Family Division the best
interests of the child must always be paramount.4 The Family Division also has jurisdiction
to hear and determine applications relating to intervention orders pursuant to the Family
Violence Protection Act 2008 (Vic) (FVPA) and the Personal Safety Intervention Orders
Act 2010 (Vic) (PSIO Act).
• The Criminal Division has jurisdiction to hear and determine summarily all offences (other
than six death-related offences) where the alleged offender was under the age of 18 but of
or above the age of 10 years at the time the offence was committed, and under the age of 19
when proceedings were commenced in the Court.
Of the 31,650 Children’s Court cases finalised in 2018-2019, 51.9% were Family Division (Child
Protection) cases, 29.2% were Criminal Division cases, 9.6% involved intervention orders and
9.4% involved the Children and Young Persons Infringement Notice System (CAYPINS).5

2.2

Definition of ‘Homelessness’

The Court notes the absence of a common or uniform definition of ‘homelessness’ in Victoria.
Definitions of homelessness are contained in certain international covenants and federal and state
legislation. The Court identifies some key elements here to contextualise the use of the terms
‘homeless’ and ‘homelessness’ in this submission.
Australia is a party to the United Nations (UN) International Covenant on Economic, Social and
Cultural Rights (ICESCR) which enshrines the right of every person to adequate housing.6 The UN
Children Youth and Families Act 2005 (Vic) (‘CYFA’) s 1. The main purposes of the CYFA are:
(a) to provide for community services to support children and families; and
(b) to provide for the protection of children; and
(c) to make provision in relation to children who have been charged with, or who have been found guilty of, offences; and
(d) to continue the Children's Court of Victoria as a specialist court dealing with matters relating to children
4 CYFA s 10.
5 CAYPINS is an alternative to court when dealing with children and young people who fail, in the first instance, to pay on-the-spot fines
and other penalties.
6 International Covenant on Economic, Social and Cultural Rights, opened for signature 1966, 993 UNTS 3 (entered into force 3 January
1976) (‘ICESCR’), art 11. The ICESCR was ratified by Australia on 10 December 1975. For the application of the right to adequate
4 of 29
Page 4 of 29
3

LC LSIC Inquiry into
Homelessness in Victoria
Submission 344

Committee on Economic, Social and Cultural Rights elaborates on the term ‘adequate housing’
explaining that the right to enjoy adequate housing is integral to the other rights contained in the
Covenant, and that every person has the right to enjoy adequate housing ‘regardless of age,
economic status, group or other affiliation or status and other such factors’.7
Australia is also a party to the UN Convention on the Rights of the Child (CRC) which provides
the right of every child to a standard of living adequate for the child’s physical, mental, spiritual,
moral and social development.8 In implementing this right the CRC requires State Parties to assist
parents, where necessary, by providing support particularly with regard to nutrition, clothing and
housing.9
The Australian Bureau of Statistics (ABS) provides a definition of homelessness which
encompasses housing that it defines as ‘inadequate’: this includes housing that has no tenure, or
tenure that is short and without the potential to be renewed; or housing that does not allow the
person or persons inhabiting the dwelling to use and control the space for the purpose of social
interactions.10
Section 3 of the CYFA includes an exclusive definition of ‘homeless person’ which was
introduced by the Courts Legislation (Neighbourhood Justice Centre) Act 2006 (Vic). Under this
definition, a ‘homeless person’ means a person living in crisis or transitional accommodation, a
person living in accommodation provided under the Supported Accommodation Assistance Act
1994 (Cth) (SAAA) or a person who has inadequate access to safe and secure housing within the
meaning of s 4 of the SAAA.11
Whilst the definition in s 3 of the CYFA is limited in its application to s 520C of the Act which
provides for the jurisdiction of the Neighbourhood Justice Centre (discussed further in Parts 4 and
5 of this submission), the definition in s 3 captures the scope and nature of homelessness and/or
risk of homelessness that is observed in all Divisions of the Court and is consistent with the use
and application of the term ‘adequate accommodation’ provided for in both s 276 of the CYFA
and s 3B(3) of the Bail Act 1977 (discussed further in Part 3 below).
Common to each definition of homelessness is the reference to the ‘adequacy’ of housing or
accommodation, with the safety and stability of accommodation regarded as critical to determining
its adequacy. These aspects of defining homelessness have relevance to the work of the Court. 12
The Court regularly deals with cases involving children and families who are ‘homeless’ when
viewed in the context of the adequacy of their accommodation. This includes children living in
placements that are contingent in nature. For instance, the lived experience of children in
housing to the specific group of children see UN Office of the High Commissioner for Human Rights (OHCHR), Fact sheet No. 21: The
Human Right to Adequate Housing (2009) 18-20.
7 Committee on Economic, Social and Cultural Rights, General Comment No. 4: The Right to Adequate Housing (Art.11(1) of the
Covenant), 6th sess, [6], UN Doc E/1992/23 (2014).
8 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577 UNTS 3 (entered into force 2 September 1990)
(‘CRC’), art 27. The CRC was ratified by Australia on 17 December 1990. See also CYFA s 10(2) and s 174(1)(b) which refer to a
child’s right to development.
9 CRC, art 27(3).
10 Australian Bureau of Statistics, Census of Population and Housing: Estimating Homelessness, 2016 (Catalogue No. 2049.0, 14 March
2018).
11 Section 4(2) of the SAAA provides that a person is taken to have inadequate access to safe and secure housing if the only housing to
which the person has access is likely to damage the person’s health, threaten the person’s safety, marginalise the person economically or
socially, or place the person in circumstances which adversely affect the adequacy of the housing. See also Supported Accommodation
Assistance Act 1994 (Cth), s 3 which provides that ‘people who are homeless includes: (a) people who are in crisis and at imminent risk
of becoming homeless and (b) people who are experiencing domestic violence and are at imminent risk of becoming homeless.’
12 CYFA s 10(3) provides a number of principles to consider when determining whether a decision or action is in the best interest of the
child which includes among others (e) the effects of cumulative patterns of harm on a child's safety and development; (f) the desirability
of continuity and permanency in the child's care and (n) the desirability of the child being supported to gain access to appropriate
educational services, health services and accommodation and to participate in appropriate social opportunities.
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residential care (see Part 3 of this submission for further discussion) sees many children subject to
frequent placement changes, often with little notice or explanation. Further, the frequent
absconding by young people contributes to increased risk of harm, including the risk of sexual
exploitation and of engaging in criminal behaviour.
It is also worth reiterating the commentary of the UN Committee on Social Economic and Cultural
Rights that the right to adequate housing is integral to other human rights. In the context of the
Court, children experiencing homelessness are often also not having their other basic human rights
met, including the right to protection from all forms of harm, the right to survival and
development, the right to physical and mental health, the right to education and the right to be
heard and participate in decisions that affect them.
The Court sees the provision of stable, secure and safe housing as critical to work effectively with
the children, young people and families who come before it. Homelessness poses a significant
barrier to the provision and efficacy of critical services in Court proceedings.

2.3

Prevalence of homelessness in Victoria

Rates of homelessness in Victoria are higher than the national average, with the Australian
Institute of Health and Welfare (AIHW) reporting that one in 57 people received homelessness
assistance in Victoria in 2018–19 as compared with the national average of 1 in 86.13
Relevant to the work of the Court, the main reason for clients seeking housing assistance in
Victoria in 2018-19 was family violence (44% compared with 38% nationally) and 47% of clients
included parents and children (35% included one parent with child/ren and 12% included couples
with child/ren).14
Victorian figures were also higher than the national average across other client groups of relevance
to the Court as depicted in the table below.
Clients seeking homelessness services 2018-19 by interest group [per 10,000 of population]15

Victoria
Australia

Children
on
protection
orders
5.8
3.7

Leaving When exiting
care
custodial
arrangements

Young people
15-24 yrs
presenting alone

Aboriginal

Family
violence

Mental
health

3.6
2.7

21.3
17.2

1717
832

78.7
46.6

53.3
34.6

7.5
3.8

Significantly many of the clients in these cohorts experienced more than one vulnerability,16 which
is consistent with an analysis of the data obtained from the file reviews of cases heard in the Court.
The impact of homelessness on children and their families involved in Court proceedings is further
discussed below.

13Australian

Institute of Health and Welfare (AIHW), Specialist Homelessness Services 2018–19: Victoria (Fact sheet, November 2019)
<https://www.aihw.gov.au/getmedia/0a8aef41-9185-4395-9c7e-e312b7f850a0/VIC_factsheet.pdf.aspx>.
14 Ibid.
15 Ibid.
16 Australian Institute of Health and Welfare (AIHW), Specialist Homelessness Services Annual Report 2018-19
<https://www.aihw.gov.au/reports/homelessness-services/shs-annual-report-18-19>.
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2.4

Overview of social, economic and policy factors impacting children involved
in Children’s Court proceedings

Family Division
Over the past five years the number of child protection applications made to the Court has
increased by over 25%, from a total of 14,879 child protection applications in 2014–15 to a total of
18,722 child protection applications in 2018–19.17
During 2018–19 the Court experienced a particular spike in demand for matters heard in its
Moorabbin venue, indicating a significant increase in child protection cases in the southern
metropolitan region.18 This corresponds with data indicating that Dandenong has the second
highest level of homelessness in Victoria, with 1158 people experiencing homelessness in this
electorate in 2018, including approximately 157 children aged between 0 to 11 years.19
AIHW data relating to Aboriginal children and families is disproportionately higher with
Aboriginal children receiving child protection services by a factor of eight compared to the general
child population.20 As recently reported in the media, ‘a dramatic shortage of social housing in
Victoria is being blamed for contributing to the high rate of Aboriginal children being taken from
their families, often in cases of domestic violence’.21 The publication further noted that the
ongoing shortage of social housing in Victoria ‘has made it virtually impossible for [Aboriginal]
mothers fleeing domestic violence to provide a stable home’.22
A snapshot of homelessness in child protection cases
A review of recent primary applications initiated in the Melbourne, Moorabbin, Broadmeadows
and Shepparton venues of the Court over a three-month period to 1 June 2019 revealed a
prevalence of parental homelessness or housing instability in 25.3% of cases as reflected in the
table below.23
Comorbidity /
Court Location

Melbourne

Moorabbin

Broadmeadows

Shepparton

Total

Parental AOD use

64.3%

76.5%

64.3%

80.1%

68.8%

Family Violence

47.3%

65.2%

57.1%

61.9%

55.1%

Parental mental
health

47.3%

46.2%

51.4%

66.7%

48.6%

Parental criminal
justice system
interface

28.1%

34.8%

21.4%

38.1%

29.5%

17

Proceedings in the Family Division are initiated by filing one of five primary applications (a protection application being the most
common). Once a proceeding has been initiated, there are nine types of secondary applications which can be made including extending,
varying, revoking or breaching an existing order or seeking a range of new orders.
18
Please note that in the metropolitan area, Family Division child protection cases are heard at the Melbourne, Moorabbin and the
Broadmeadows venues of the Court only. Other suburban venues of the Court hear criminal matters and applications for intervention
orders only. Country venues of the Court hear cases in both Divisions.
19 Council to Homeless Persons, Dandenong (2018) <http://chp.org.au/wp-content/uploads/2018/09/Homelessness-in-Dandenong.pdf>.
20 Australian Institute of Health and Welfare (AIHW), Child Protection Australia: 2017-2018 (Report No 70, 2019) 17.
21 Domain News, Aboriginal parents face having children removed due to Victoria’s chronic lack of social housing (2020)
<https://www.domain.com.au/news/aboriginal-parents-face-having-children-removed-due-to-victorias-chronic-lack-of-social-housing929541/>.
22 Ibid.
23 Information has been obtained from Child Protection documents accompanying primary applications.
7 of 29
Page 7 of 29

LC LSIC Inquiry into
Homelessness in Victoria
Submission 344

Parental
Cognitive
impairment

5.8%

9.8%

7.1%

9.5%

7.4%

Parental
Homelessness /
housing
instability

26.1%

26.5%

15.7%

42.9%

25.3%

Parental and other drug use was prevalent in 82.6% of cases where parental homelessness or
housing instability was reported (see table below). This figure was 92% where the application
related to an Aboriginal child. The review of applications also indicated a significantly greater
prevalence of parental cognitive impairment or intellectual disability in cases involving Aboriginal
children (11 as compared to 6.9% for cases involving non-Aboriginal children) and also of
parental interface with the criminal justice system (43.4 as compared to 27.8%).
Prevalence of parental alcohol and other drug use amongst comorbidities

Of the court venues where applications were reviewed, the prevalence of parental homelessness or
housing instability was significantly higher in Shepparton (42.9%) than in Broadmeadows (15.7%)
with Melbourne and Moorabbin falling in between (26.1 and 26.5% respectively). This data is
consistent with figures indicating that the Victorian electorate of Shepparton has the single highest
level of homelessness in regional Victoria, with 376 people in this electorate experiencing
homelessness in 2018, approximately 60 of whom are children aged between 0 to 11 years.24

24

Council to Homeless Persons, Shepparton (2018) <https://chp.org.au/wp-content/uploads/2018/09/Shepparton-Electorate-Profile.pdf>.
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Prevalence of comorbidities across Court
locations
90
AOD
80
70

Family Violence

Prevalence (%)

60
Mental health
50
40

Criminal Justice

30
Cognitive
Impairment/Intellectual
disability

20
10

Homelessness / Housing
instability

0
Melbourne

Moorabbin

Broadmeadows

Shepparton

Total

Court location

Limited services and housing stock in regional Victoria impact the ability of individuals, families
and communities to address risks leading to involvement with the Court. In addition, rural
Victorians experience greater difficulty accessing appropriate services and resources, and this lack
of access increases with distance from major cities.25 It is notable that the demand from families
for specialist housing services in ‘remote/very remote areas’ of Victoria is approximately 7%
greater than in ‘major cities’.26
Intervention Order List
In the Court’s submission to the Royal Commission into Family Violence (RCFV), it reported that
in approximately 94% of child protection applications, protective concerns in relation to
vulnerable children have their genesis in family violence.27 Family violence has long been
recognised as highly gendered in nature and a major cause of homelessness for women and
children, with 61% of people supported by special homelessness services in Victoria in 2018-19
being female.28
Women and girls represented 76.2% of the 116,400 specialist homelessness services clients across
Australia who experienced family violence in 2018-19.29 This is notwithstanding that 61,826 (or
approximately 75%) of a total of 82,653 reported ‘affected family members’ in intervention order
applications made in Victoria in 2019 were female.30 Girls and women have consistently
25

Australian Institute of Health and Welfare (AIHW), Specialist Homelessness Services Annual Report 2017–18.
< https://www.aihw.gov.au/reports/homelessness-services/specialist-homelessness-services-2017-18/contents/contents>.
26
Ibid. AIHW classifies areas as Major cities, Inner Regional, Outer Regional, Remote and Very remote. AIHW defines Urban areas as
consisting of Major Cities and Inner and Outer regional.
27 Magistrates’ Court of Victoria and Children’s Court of Victoria, Submission to Royal Commission into Family Violence (June 2015).
3. This estimation was supported by a study of 100 randomly selected primary and secondary child protection applications pending for
hearing at the Melbourne Children’s Court undertaken by two experienced CCV magistrates on 27 May 2015. In 94 of 100 cases
examined, exposure to family violence was explicitly disclosed by DHHS reports in relation to affected children.
28 Council to Homeless Persons, Women and Homelessness (Fact Sheet, January 2019) 1.
29 Youth Development Australia, A National Report Card on Youth Homelessness (2019) 9. See: <https://apo.org.au/node/225611>
30 Crime Statistics Agency, ‘Data Tables – Victoria Police’, Family Violence Data Portal
<https://www.crimestatistics.vic.gov.au/family-violence-data-portal/download-data-tables>.
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represented three quarters of all affected family members in Victoria for each year of reporting
from 2014 to 2019.31
The Family Division of the Court has jurisdiction to hear and determine applications relating to
intervention orders where the ‘affected family member’ (in family violence matters) or ‘affected
person’ (in personal safety matters), the protected person or the respondent is a child.32 The Court
may also hear and determine an intervention order application when both parties are adults if there
is a related child protection proceeding.33
Where the child is the respondent in an intervention order application, they can be made subject to
the same exclusion conditions as their adult counterparts. However, before a child who has
perpetrated family violence can be excluded from the home, the Court must be satisfied that the
child will have appropriate alternative accommodation and appropriate care and supervision
(explored further in Part 3).34
The RCFV found that existing accommodation options for adolescent respondents excluded from
the home are inadequate and inappropriate and that there is a need for specialised supported
accommodation that meets the needs of this cohort.35 The existing options include residential care
and the youth refuge system, both with their own wellbeing risks as well as potentially mixing
respondents with young people fleeing family violence.36 The RCFV also recommended dedicated
family violence applicant and respondent workers based at the Court to assist young people and
their families in situations where adolescents are using violence in the home.37 This
recommendation has been implemented and is explored further in Parts 4 and 5 of this submission.
Criminal Division
The Criminal Division of the Court has seen a continuation of recent trends with a reduction in the
number of individual offenders sentenced in the Court, despite an increase in the number of
criminal charges initiated in the Court during the 2018–19 period.
Total number of criminal matters initiated, finalised and pending, 2017–18 to 2018–1938
2017–18

2018 –19

Total initiations

9277

9339

Total finalisations

9530

9230

Total pending

1914

2400

Significant reform to the Bail Act 1977 (Vic), has driven an increase in the number of children
held on remand since 2013. This increase in numbers, coupled with increased time on remand,
resulted in the Court introducing a Fast Track Remand Court (FTRC) in May 2017.
During the 2018–19 period the total number of young people found guilty of a criminal offence
fell to 2067 (2364 in 2017–18). The effective diversion of young, often first-time offenders from
the criminal justice system can provide a child with a life-changing opportunity. The Court’s state31

Ibid.
Family Violence Protection Act 2008 (Vic) (‘FVPA’) s 146. Personal Safety Intervention Orders Act 2010 (Vic) (‘PSIO Act’) s 103.
33 FVPA s 147A. PSIO Act s 104A.
34 FVPA s 83(3). See also s 83(4) for additional considerations where the respondent is an Aboriginal child.
35 Royal Commission into Family Violence: Report and Recommendations (Volume 3, March 2016) 170.
36 Ibid.
37 Royal Commission into Family Violence: Summary and Recommendations (Final report, March 2016) 79.
38 Children’s Court of Victoria, Annual Report 2018-19 (2019), 34.
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wide Youth Diversion Program continues to promote the rehabilitation of young people with 1408
cases adjourned for participation in a diversion program during the 2018–19 period. Of those, 94%
of participants successfully completed the program. The majority of young people who
participated in diversion were aged 15 to 17 years (67%), male (69%) and born in Australia (88%).
A total of 12% of young people involved in the program identified as Aboriginal or Torres Strait
Islander or both.
The Court has several sentencing options available when a young person is found guilty of
committing an offence, with various levels of supervision and support attached to each order to aid
successful completion. Such supervision and support aim to address the criminogenic risk factors
contributing to offending. In 2018–19 the number of young people who received a custodial
sentence decreased to 210 (274 in 2017–18) with a further 1846 receiving a non-custodial order
(2065 in 2017–18).
Safe and stable housing is fundamental to success for young people exiting custody and the lack of
such housing is recognised as a key issue in youth justice policy. The dearth of housing stock for
youth as well as the limitations of service delivery for homeless young people not only increases
the risk of recidivism, but also increases the risk of remand upon further offending.39
Cross over in Family and Criminal Divisions
It is well documented that the social impacts of childhood abuse and neglect are complex and long
lasting. Adverse impacts on the child can include compromised physical and mental health, poor
educational engagement and outcomes, difficulties in obtaining employment, AOD abuse and
addiction issues, difficulties in retaining stable accommodation, and increased risk of criminal
behaviour lasting into adult life. Numerous studies on the intergenerational cycle of childhood
abuse and neglect point to a high percentage of childhood victims becoming perpetrators later in
life.
Recent reports by the Sentencing Advisory Council (SAC), the AIHW and Monash University’s
Department of Social Work reveal concerning levels of overlap between clients of the statutory
child protection and youth justice systems, particularly those living in court ordered out-of-home
care (OOHC).40 These children, commonly referred to as ‘crossover children’, are arguably the
most vulnerable children in our community. In addition to high levels of mental health issues and
co-morbidities including substance use and disability, this research confirms the increased risk of
children living in OOHC entering the criminal justice system.
The AIHW report found that of the 1200 young people who had been in OOHC between 2014 and
2018, 13% had also come under youth justice supervision at some time during the period—15
times the rate of the general population of the same age.41
The SAC report provides further evidence of a link between OOHC, particularly residential care,
and criminalisation, noting that ‘of the 213 children in the study group of sentenced and diverted
children (aged 10–17) who were in out-of-home care on 30 June 2017, 58% were in residential
care’.42 Within this highly vulnerable cohort, there are also indications that higher instances of
39

See Penny Armytage and James Ogloff, Youth Justice Review and Strategy: Meeting Needs and Reducing Offending (Part 1, 2017)
(‘Part 1’) 163; Sentencing Advisory Council (SAC), Crossover Kids’: Vulnerable Children in the Youth Justice System. Report 1:
Children who are Known to Child Protection Among Sentenced and Diverted Children in the Victorian Children’s Court (2019) 22.
40 Ibid, SAC report. Susan Baidawi and Rosemary Sheehan, Cross-over Kids: Effective Responses to Children and Young People in the
Youth Justice and Statutory Child Protection systems (Final Report to Criminal Research Advisory Council, Monash University, 2019);
AIHW, Young People in Child Protection and Under Youth Justice Supervision: 1 July 2014 to 30 June 2018 (2019).
41 Ibid, AIHW 16. Please note this report does not distinguish between foster, kinship or residential care.
42 SAC, above n 39, xii.
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crossover children are to be found amongst Aboriginal children and disadvantaged regional
communities. The studies found that 36% of children with criminal matters at the Latrobe Valley
Court also had current or prior statutory Child Protection involvement, compared to Melbourne
(20%) and Moorabbin (18%).43 In addition, the SAC report found that ‘sentenced or diverted
children who were the subject of a child protection report were 8 times more likely than the
general population to be Aboriginal and Torres Strait Islander children.’44
Service provision to homeless youth and families
A recurring risk factor for perpetuating homelessness that appears in both the Criminal and Family
Divisions of the Court is the difficulty in providing support services to transient people and
families. Many community support organisations are unable to provide interventions without a
fixed address, making it increasingly difficult for people to address the complex needs contributing
to their homelessness and their involvement with the Court. Even those services that are engaged
may have to cease their involvement upon the client leaving the catchment area. Given the highly
mobile nature of some Court users, appropriate and effective service provision is made difficult.
In the Family Division, homelessness significantly compromises the ability of child protection
services to engage with parents who may be difficult to contact and locate. Frequently engaged
services within the Family Division include in-home parenting assessment and training programs
which support family preservation or reunification through building parents’ capacity to
appropriately meet the needs of their child. Families are unable to engage with these in-home
programs without stable accommodation. Without appropriate and stable housing, many cases stall
or regress.
The same issue can be observed in the Criminal Division with young people who are transient
finding it difficult to obtain the service support they require to successfully complete their court
orders. Some services are unable to initiate interventions without a stable address, and with only
127 youth refuge beds in Victoria for 6,000 young people needing a stable home, the wait for
secure housing delays the supports necessary for successful exit from the youth justice system.45
Pressure is thus put on an under-resourced community service system to prevent young people
from falling through the gaps or entering into the adult criminal justice system.
The cohorts of homeless young people and families interacting with the Court require a flexible
service delivery model that addresses risk factors while simultaneously acknowledging the role
that stable accommodation has in the success of interventions. Without safety and stability, young
people and families may not be able to implement the positive and pro-social changes gained from
engagement with community supports.

43

Baidawi and Sheehan, above n 40, 8.
SAC, above n 39, xxii.
45 Melbourne City Mission, Accommodation <https://www.mcm.org.au/homelessness/accommodation>.
44
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3

Scale and nature of homelessness impacting children and parents
involved in Children’s Court proceedings

3.1

The relationship between inadequate accommodation and removal of
children from parental care

Before making a protection order the Court must find that a child is ‘in need of protection’ based
on one or more legislative grounds (or ‘types of harm’) and that the child’s parent or parents are
unlikely to protect the child from that harm.
Section 276 of the CYFA places restrictions on the ability of the Court to make protection orders.
Section 276(3) of the CYFA expressly provides that the fact that a child does not have adequate
accommodation is not by itself a sufficient reason for the making of a protection order that has the
effect of removing a child from parental care. Section 276(2)(b) also requires the Court to be
satisfied that all reasonable steps have been taken to provide the services necessary to enable
children to remain in parental care before making an order that has the effect of removing a child
from the care of a parent.46 Nonetheless, where, homelessness presents as one of many factors in a
child protection application before the Court, the practical reality is that it poses a significant
challenge to ensuring that services in the best interests of the child are provided to children and
families.
During 2018 and 2019, there were 780 distinct cases heard in the Family Division of the Court
where an order was made requiring a parent to secure or make best endeavours to secure
appropriate accommodation (at least once during the course of the proceedings). It should be noted
however that the number of children involved in Family Division proceedings impacted by
housing instability and/or homelessness is far greater. For example, an order requiring best
endeavours to secure accommodation is not made in circumstances where parents are not attending
Court and/or cannot be located due to lack of a fixed address or method of contact. Nor is such an
order made in respect of families who have taken all necessary steps to secure accommodation or
where it is not yet posing an immediate risk of safety to the child.
One judicial officer observed that women and children fleeing from family violence are usually
accommodated in refuges which are not a conducive environment for meeting children’s long-term
needs. This can increase the likelihood that children will be placed in OOHC and/or increase the
risk of family violence as women and children may return home rather than stay for extended
periods in a refuge or become homeless in cases where longer term accommodation cannot be
secured. In 2018 and 2019, there were 7395 cases heard in the Family Division of the Court where
an order was made that included a no-cohabitation condition providing that a parent must not live
with or have contact with someone.
In one case the Court made an interim accommodation order requiring a mother and baby to live in
a hostel because all other accommodation options available to the mother would have exposed the
baby to an unacceptable risk of harm. The only alternative available to the Court would have been
to make an order placing the baby into foster care. As a final order cannot be made based solely on
a lack of adequate accommodation, it is incumbent on Child Protection to assist parents to find
suitable housing. However, if long term accommodation cannot be sourced or hostel/refuge
accommodation is assessed as placing a child at an unacceptable risk of harm, the Court may have
46

See also CYFA s 276(1)(b) which provides that the Court must not make a protection order unless it is satisfied that all reasonable
steps have been taken by the Secretary to provide the services necessary in the best interests of the child. These provisions are consistent
with ICESCR, above n 6, art 2 and CRC, above n 8, art 3(2).
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no choice but to make orders removing children from parental care based primarily on a lack of
suitable accommodation.
In other cases, a positive in-home parenting assessment may be required to assess a parent’s
capacity to adequately respond to their child’s physical, emotional and social needs and to protect
them from harm.47 Such assessments are undertaken in the home environment to satisfy Child
Protection that it is safe for the child to remain in parental care. If there is an absence of suitable
housing, the parent would be ineligible for the assessment, thus increasing the likelihood of their
child being removed from their care.
Homelessness of a parent also delays family reunification even when other risk factors have been
addressed. One judicial officer identified lack of available housing options as a barrier to children
being reunified to parents, as it impacts on contact arrangements, particularly overnight contact,
which is generally a necessary step in the progression towards reunification of a child to their
parent. Parents are sometimes on waiting lists for two years for appropriate housing and this will
push parents outside the legislative time limits for reunification of children to parental care.
In the Court’s specialist Family Drug Treatment Court (FDTC) (discussed further in Part 4), it is
the Court’s experience that a lack of suitable housing affects at least a quarter of parents and
compromises their chances of successfully completing the program. For these parents, it is often
the case that the only accommodation available to them is ‘couch surfing’ in environments where
they are exposed to frequent AOD use that impacts their recovery.

3.2

Placement instability of children living in court ordered out of home care

For the purposes of the Inquiry, the Court notes that placement instability and absconding should
be viewed through the lens of homelessness. The 2019 report In Their Own Words, by the
Commissioner for Children and Young People (‘the CCYP report’), documents the lived
experience of children in OOHC and in doing so, describes a system under enormous stress. The
total number of children in care in Victoria on 31 December 2018 was 10,553 (5,842 in kinship
care, 1,605 in foster care, 433 in residential care and eight in lead tenant arrangements).48
The CCYP report documents high levels of placement instability, particularly in relation to
residential care. The drivers of this instability are complex and include increased numbers of
substantiated notifications to Child Protection49 and a shrinking pool of foster carers leading to a
shortage of home-based care. This, in turn, places stress on the residential-based care system. As a
consequence, there is an increased reliance on contingency or crisis placements such as serviced
apartments, motels and short-term housing.50
It is well-documented that children in OOHC are more likely to experience health and social
issues, including a diagnosed mental health problem, than their peers.51 Children placed in
residential care facilities, as distinct from OOHC with kinship or foster carers, are particularly
vulnerable to mental illness. Childhood experiences of abuse, neglect and involvement in the child
protection system are significant risk factors for the mental health of these children. A recent paper
from the Australian Government Productivity Commission describes ‘sharply elevated rates of
mental illness among young people that child protection authorities have placed in out-of-home
For example the Queen Elizabeth Centre’s (QEC) Parenting Assessment Skill Development Service (PASDS).
Commission for Children and Young People (CCYP), ‘In Our Own Words’: Systemic Inquiry into the Lived Experience of Children
and Young People in the Victorian Out-of-Home Care System (Report, 2019) 19.
49 See AIHW, above n 20.
50 CCYP, above n 48, 20.
51 Department of Health and Human Services (DHHS), Roadmap for Reform: Strong Families, Safe Children (Report, 2016) 7.
14 of 29
Page 14 of 29
47
48

LC LSIC Inquiry into
Homelessness in Victoria
Submission 344

care (OOHC) and young people that have left out of home care’ and notes that the ‘prevalence of
mental illness is especially high among the 5% of children in OOHC that live in residential care
facilities’.52
Children and young people requiring placements have often experienced considerable trauma and
have complex needs, yet the careful matching required to secure suitable residential care
placements for them is compromised by the shortage of available placements. Children require
stability and security to foster development, yet this vulnerable cohort are likely to experience
considerable placement instability.
The CCYP report notes that:
As at 31 December 2018, there were 403 children and young people in care who had
experienced 10 or more placements over the duration of their time in care. Of these, a
disproportionate number were Aboriginal (33 per cent). The Commission reviewed the files of
32 of these children and young people and found that 81 per cent (n = 24) presented with
complex trauma and challenging behaviours.53

Children experience repeated disruption to established connections with carers, friends, school and
community with each placement move and can be re-traumatised. Of particular concern is the use
of contingency placements for children with a disability (intellectual disability, autism etc) who
are not receiving adequate support through the National Disability Insurance Scheme (NDIS) and
whom the Placement Coordination Unit at DHHS struggle to place in either foster or residential
care.54
The CCYP report also documents the lack of safety and security that children experience in
residential care which is a consequence of placement instability and the challenges of living with
other children with difficult behaviours, compounded by a lack of trauma-informed care.55 It is not
surprising therefore that absconding behaviours are frequent and place these children at risk, as
well as bringing them into additional contact with police and the Court.
Studies investigating the relationship between OOHC and offending note the links between
placement instability and offending, for example ‘[c]hildren who moved three or more times had
significantly higher arrest rates (almost twice as high) for all types of criminal behaviours-juvenile,
adult and violent-than children who moved less than three times.’56
Case Study
‘Jason’ is 12-year-old male on a care by Secretary order residing in a residential care
placement. Concerns for Jason’s safety and wellbeing include previous absconding for a period
of 13 days, negative peers and a harbouring notice against his mother. Over a period of 18 days,
Jason has only been at his placement overnight on four occasions.
A ‘return to placement’ warrant was issued but Jason could not be located until 4 days later
following the issue of a media release. The warrant was executed at 2.30am at a suburban

52

Australian Government, Productivity Commission, Inquiry into Mental Health, The Social and Economic Benefits of Improving Mental
Health (Issues Paper, 2019) 24.
53 CCYP, above n 48, 144.
54 Ibid.
55 CCYP, above n 48, 28.
56 Judy Cashmore, ‘The Link Between Child Maltreatment and Offending: Systems Neglect of Adolescents’ (2011) 89 Australian
Institute of Family Studies: Family Matters 35.
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railway station. Thirty minutes after being returned to placement Jason left at 3.00am in a taxi
and did not return to his placement until 8.30am.

3.3

Increase in number of ‘return to placement’ warrants

The CYFA authorises the issuing of 10 emergency care search warrants.57 The CYFA also
provides for the issuing of a search warrant to search for and apprehend a child for the purposes of
a temporary assessment order.58 The purpose of the warrants is to locate the child and place the
child in emergency care. There are pre conditions which must be satisfied in order for the
respective warrants to be issued. For example, a s 598 warrant provides that a magistrate may issue
a warrant where a child is absent from the place in which the child has been placed by child
protection under s 173, where there has not been compliance with an undertaking or where a child,
a child’s parent or the person who has the care of a child is refusing to comply with a lawful
direction under s 173 as to the placement of the child.
Applications for emergency care warrants have nearly doubled between 2013 and 2019.
Number of emergency care search warrants issued 2013–14 to 2018–1959
2013-14

2014-15

2015-16

2016-17

2017-18

2018-19

4069

4961

5432

6478

6505

7983

These statistics indicate that during 2018/19 an average of 153.51 emergency care warrants were
issued per week in Victoria. The vast majority of the emergency care warrants issued
(approximately 87%) are issued pursuant to s 598 and issued because the child is absent from
placement. The affidavit material filed by DHHS in support of the applications for s 598 warrants
confirm that many of the children in respect of whom the warrant is sought, abscond frequently,60
have high rates of substance misuse and mental health concerns. They are almost invariably at
significant risk of harm.
Data relating to s 598 emergency care warrants collated by a judicial officer undertaking after
hours duty provides a snapshot of the extent of substance abuse, mental illness and alleged
criminal offending amongst this cohort.61
Section 598 emergency care search warrants issued after hours 10/11/2018 to 17/11/2018 and
8/2/2020 to 15/2/2020

57

Year

Number issued

Mental health

75

Alcohol/illicit
drugs
82.6%

58%

Criminal
offending
38.7%

10/11/2018 –
17/11/2018
8/2/2020 –
15/2/2020

*10562

87.09%

81.75%

50.53%

CYFA ss 241, 243, 247, 261, 268, 269, 270, 313, 314 and 598.
CYFA s 237.
59 Former Magistrate Peter Power, Research Materials, Chapter 5: Family Division – Child Protection, statistics cited at [5.27.3].
60 The level of absconding was such that multiple warrants were issued for the same child during one week. For example, during the
week of after hours 8/2/2020 to 15/2/2020 there were two warrants issued for nine children and three warrants issued for five children.
This means that an emergency care warrant has been issued and executed on the same child on multiple occasions during that week.
61 The data was obtained from the contents of affidavits filed by DHHS in support of their applications for emergency care search
warrants.
62 *93 of the 105 affidavits submitted contained sufficient information to determine whether the child had substance abuse/mental
health/alleged involvement in criminal offending.
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The vulnerability of these young people is such that many will be assessed for, and placed in,
secure welfare. The cohort of young people who access secure welfare are often clients familiar to
both DHHS and Youth Justice, however there is not always a consistent approach regarding the
appropriate court-ordered placement. The review of Youth Justice (‘the Armytage and Ogloff
review’) observed the following in relation to the difference in approach taken by Child Protection
and Youth Justice in respect of accommodating this highly complex cohort of children:
For a child protection worker, between a young person being remanded in custody versus
absconding from placements and putting themselves at risk, remand is seen as a short-term
safety net for the young person. Youth Justice staff, however, have a different view in that a
young person should be placed in custody only as an option of last resort, with their primary
goal to have a young person remain in the community.63

The increase in the number of s 598 emergency care warrants suggest that there are an increasing
number of children who are not stable in their placements. For many, upon leaving care, there is a
concern regarding a lack of suitable, stable housing options for them.
The AIHW similarly observed in its most recent annual report on specialist homelessness services
(‘SHS annual report’) that ‘homelessness or housing instability are often cited as drivers of
increasing juvenile detention populations, with young people remanded in custody ‘for their own
good’ due to a lack of appropriate options for accommodation’.64
Case Study
‘Tamara’ a 16-year-old female who was living in residential care subject to a care by Secretary
order, had a history of significant mental health concerns including a history of self-harming,
complaints of auditory hallucinations to harm others, and suicide attempts. These included
attempts to jump from a bridge, overdose on tablets and cutting her wrists. Tamara was on
medication for depression and anxiety. Her parents relinquished care of her due to their
inability to manage her suicidal intentions and inability to keep her safe. Tamara displayed
dysregulated behaviour, had little insight into the risks of her absconding and had a history of
drug use, including ice, alcohol and cannabis. Tamara had been placed in secure welfare on at
least eight occasions and was previously admitted to the High Dependency Unit in the Adult
Acute Unit of a regional hospital. Tamara had recently absconded interstate and was exposed to
significant sexual exploitation. A further emergency care warrant was sought to place her in
secure welfare.

3.4

Risk of homelessness for young people when exiting care

Young people with a history of OOHC, particularly residential care, are at increased risk of
homelessness as young adults when exiting care. Research shows that young people leaving the
care of child protection systems experience ‘higher rates of physical and mental health problems,
homelessness and early parenthood, alongside poorer education and employment experiences
compared to their peers’.65 The AIHW notes in its SHS annual report that the special vulnerability
of care leavers to homelessness ‘can be due to inadequate transition planning, undertaking
Penny Armytage and James Ogloff, Youth Justice Review and Strategy: Meeting needs and reducing offending (Part 2, 2017) (‘Part 2’)
40.
64 Cunneen et al., “Juvenile Justice, Young People and Human Rights in Australia’ (2016) 28(2) Current Issues in Criminal Justice, 173189; K Richards, ‘Trends in Juvenile Detention in Australia’ (2011) 416 Trends and Issues in Crime and Criminal Justice, 1-8, cited in
AIHW, above n 16.
65 Mendes, Johnson and Mosiehuddin 2011 as cited by Susan Baidawi and Rosemary Sheehan, ‘Crossover kids’: Offending by child
protection-involved youth, Trends and issues in crime and criminal justice, Australian Institute of Criminology (2019).
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discharge assessments in time or resource pressured environments and limited options for exit into
suitable and secure housing.’66
The National Report Card on Youth Homelessness cites research from a national survey that found
that 63% of homeless young people had a history of state care.67 This issue was also highlighted in
the Concluding Observations of the UN Committee on the Rights of the Child regarding
Australia’s fifth and sixth periodic reports on its implementation and compliance with the CRC,
which urged Australia to address the high rate of homelessness among children, particularly
focusing on children leaving care.68 People exiting institutions and care (including OOHC) has
been identified as a national priority homelessness cohort in Australia’s National Housing and
Homelessness Agreement which came into effect on 1 July 2018.69
The UN Committee’s Concluding Observations also urged for increased investment in measures
that would enable families to remain unified, and if child removal was deemed necessary, that this
would be for the shortest time possible.70 Young people growing up with stable, long-term parental
care are supported both materially and emotionally throughout their transition to independent
living, which may occur over many years (with 3 in 5 young people aged 18–29 living at home in
2017).71 By contrast, young people leaving OOHC ‘often face barriers to accessing the same
housing, educational and employment opportunities that are readily available to their non-care
peers.’72 Findings from a national survey on young people transitioning from OOHC showed that
35% were homeless in the first year of leaving care.73
In addition to lacking the equivalent access to material and emotional familial support, young
people leaving the residential care system also have complex needs that require specialist traumainformed support. In 2018 the Victorian Government committed to provide young people in
OOHC with the necessary support required to successfully transition from State care to
independent living by extending their supports to the age of 21.74 This commitment included
extending support to 250 young people via the Home Stretch program, which provides young
people the option of remaining with their carer until the age of 21, and extending care allowance
support to foster and kinship carers as well as reimbursing the costs of caring for a young person.
In addition, young people leaving residential care will be eligible for funding to support housing
costs up to the age of 21 years.
A Cost Benefit Analysis Report by Deloitte Access Economics, commissioned by the Anglicare
‘Home Stretch’ campaign, used modelling to compare outcomes across a range of domains if care
was extended to the age of 21 years. In addition to improved outcomes in relation to education,
66

Brackertz et al., Housing, Homelessness and Mental Health: Towards System Change (November 2019), cited in AIHW, above n 16.
Care leavers in this context refers to people transitioning from health care settings (hospitals, psychiatric hospitals, rehabilitation and
aged care facilities) and young people transitioning form OOHC (foster care and residential care facilities).
67 Youth Development Australia, above n 29, 11.
68 Committee on the Rights of the Child, Concluding Observations of the Committee on the Rights of the Child: Australia, UN Doc
CCPR/C/AUS/CO/5-6 (November 2019) [11].
69 Council on Federal Financial Relations, Bilateral Agreement between the Commonwealth and Victoria (2018) 14-16
<http://federalfinancialrelations.gov.au/content/npa/other/other/NHHA_VIC_BILAT.pdf>.
70 Committee on the Rights of the Child, above n 68 9.
71 Wilkins et al., The Household, Income and Labour Dynamics in Australia Survey: Select Findings from Waves 1 to 17 (Survey Report,
Melbourne Institute, 2019), cited in AIHW, above n 16.
72 AIHW, above n 16.
73 Joseph McDowall, CREATE Report Card 2009 – Transitioning from Care: Tracking Progress (Report, CREATE Foundation, 2019)
cited in AIHW, above n 16.
74 Premier of Victoria. ‘Helping Vulnerable Young People On The Home Stretch.’ (Media Release, 25 September 2018). See also CYFA
s 16(1)(g) which provides that the Secretary has the responsibility to ‘provide or arrange the provision of services to assist in supporting a
person under the age of 21 years to gain the capacity to make the transition to independent living where (i) the Secretary has had parental
responsibility for the person and (ii) on the Secretary’s parental responsibility ending, the person is of an age, or intends, to live
independently’. However s 16(2) of the CYFA provides that the responsibilities of the Secretary under s 16 do not create or confer any
right or entitlement enforceable at law.
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rates of mental illness and involvement with the criminal justice system, the analysis found that
homelessness halved from 39% to 19.2%.75

3.5 Availability of suitable accommodation for young people subject to exclusion
orders
Section 82 of the FVPA enshrines in legislation the primacy of maintaining the stability and safety
of persons affected by family violence, especially children. This section provides that if the Court
decides to make an intervention order, the Court must consider whether to include a condition
excluding the respondent from the protected person’s residence. In considering whether to make
an exclusion order, the Court must have regard to the desirability of minimising disruption to
protected persons’ social networks and supports, including childcare, education and employment.
The Victorian Law Reform Commission (VLRC) has promoted the use of exclusion orders where
appropriate as a means of reducing the risk of homelessness of affected person and holding
perpetrators of family violence accountable.76 While remaining in the home is not always a viable
option for some affected persons due to ongoing safety risks, the affected person should have the
right to choose.77 Section 82 of the FVPA provides protected persons with that right.
Section 83 of the FVPA provides additional factors that the Court must consider in deciding
whether to make an exclusion order against a respondent who is a child. This section requires the
Court to consider a child respondent’s access to health, education, training and employment and
provides that the Court may only make an exclusion order if it is satisfied that the child will have
appropriate alternative accommodation and appropriate care and supervision.
However, it is the experience of the Court that the accommodation options for youth are extremely
limited. The Court informs itself any way it can regarding options for appropriate accommodation
as there is no systemic approach to accommodation related service needs for young people. The
Court generally relies on information from informal channels such as police, support workers –
such as the Court’s Support Coordinators and family members. In most instances, it is the
respondent’s family (including in many cases affected persons) who will nominate alternative
accommodation, with assistance where necessary from police.
A judicial officer observed that in some instances, intervention orders may be made excluding an
adolescent from the home due to the risk they pose to siblings, however they themselves have been
victim to family violence and have other co-morbid concerns (including mental health and AOD
use) that also need to be addressed. The Court is thus forced to balance the risk to the child
respondent where the available accommodations are unlikely to meet their needs and the
significant risk to other family members who may also be children.
Most emergency accommodation that is available for persons excluded from the family home due
to a condition on a family violence intervention order is for adult males. It is the Court’s
experience that there is very limited emergency accommodation suited to the special needs of
youth respondents to family violence intervention orders. The lack of appropriate specialised
services to respond to the unique needs of youth in these circumstances was highlighted by judicial
officers as a significant gap in the service system. It was noted that whilst s 83(5) requires the
Court to notify DHHS when an intervention order is made including an exclusion condition
against a young person, the Court is unaware of what, if any, follow up occurs in relation to the
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Deloitte Access Economics, A Federal and State Cost Benefit Analysis. Extending Care to 21 Years (Report, July 2018) v.
Victorian Law Reform Commission, Review of Family Violence Laws (Report, 2006) 318-319.
77 Ibid 320.
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welfare and/or accommodation needs of child respondents when these orders are made. The Court
can order a report under s 84(1) as to housing options, but these can take some time.
In addition, where a child respondent is aged 17 years, DHHS will not provide (in a report required
by s 84(2)) options for the appropriate accommodation, care and supervision of the child as there
are no appropriate accommodation options available for that age group. In the absence of a
protection order being in force in respect of a child aged 17 years, DHHS has no statutory
responsibility to provide protective intervention or housing to a respondent aged 17 years. This
highlights that notwithstanding well-intended legislation, the significant gap in the service system,
limits the application of these legislative provisions in practice.

3.6

The relationship between inadequate accommodation and remand of young
people in custody

Section 3B(1) of the Bail Act 1977 (Vic) provides that in making a determination in relation to a
child, a bail decision maker must take into account (in addition other requirements under the Act),
the need to consider all other options before remanding a child in custody. Additional protections
are also afforded to children under sub-sections 12(4) and (5) and section 24(3A) of the Bail Act,
which limit the length of time in which a child can be held on remand at a given time to 21 days.
Section 3B(3) further provides that bail must not be refused to a child on the sole ground that the
child does not have adequate (or any) accommodation.
It is the experience of the Court that where an accused is bailed to unstable accommodation, there
is an increased likelihood that the young person might breach conditions of bail such as curfew or
geographical exclusion zones due to temporary accommodation not being appropriate or safe.
Lack of services in relation to housing also make it more likely that an accused on bail will reoffend. Further, as noted in a recent publication by Dr Susan Baidawi and Professor Rosemary
Sheehan on crossover kids, absconding as ‘an established coping strategy was particularly
problematic for children whose bail conditions required them to maintain a curfew, or to reside at a
particular location’.78 In addition, there is anecdotal information that suggests that remand can
jeopardise a young person’s residential care placement, and often DHHS are unable to secure the
placement until the day that release from custody is confirmed.
Case Study
‘Jackson’, a 17-year-old male charged with several offences, was released on deferral of
sentence but was later remanded in custody on additional charges. In recommending a further
deferral of sentence to consolidate matters and seek a neuropsychological assessment, Youth
Justice advised the Court of the following:
Jackson was homeless leading up to his offending, sleeping rough in the city or couch surfing
with friends including residing briefly with his pregnant girlfriend and her family.
Jackson has no Child Protection involvement. However, Youth Justice has referred Jackson to
a psychologist due to his turbulent upbringing and to help support and monitor his mental
health and wellbeing. Jackson has minimal contact with his family.
Jackson reports that he would like to live with his girlfriend and his sister, but Jackson’s
girlfriend’s father does not want Jackson to return to the home upon release from custody. This
leaves Jackson with no stable accommodation option upon release.

78

Baidawi and Sheehan, above n 40, 76.
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Jackson has been referred to the Youth Justice Homeless Assistance Program, Youth Justice
Court Support Service Housing Pathways and the Youth Justice Housing Program for support
with his lack of accommodation. If Jackson is released, he will need to present to Frontyard for
housing assistance. There was no guarantee of housing upon his release.

3.7

The relationship between inadequate accommodation and sentence

Section 362(1)-(2) of the CYFA provides:
362 Matters to be taken into account
(1) In determining which sentence to impose on a child, the Court must, as far as
practicable, have regard to—
(a) the need to strengthen and preserve the relationship between the child and the
child's family; and
(b) the desirability of allowing the child to live at home; and
(c) the desirability of allowing the education, training or employment of the child to
continue without interruption or disturbance; and
(d) the need to minimise the stigma to the child resulting from a court determination;
and
(e) the suitability of the sentence to the child; and
(f) if appropriate, the need to ensure that the child is aware that he or she must bear a
responsibility for any action by him or her against the law; and
(g) the need to protect the community, or any person, from the violent or other
wrongful acts of the child—
(i) in all cases where the sentence is for a Category A serious youth offence or a
Category B serious youth offence; or
(ii) in any other case—if it is appropriate to do so; and
(h) if appropriate, the need to deter the child from committing offences in remand
centres, youth residential centres or youth justice centres.
(2)

In passing sentence on a child who has appeared before the Family Division or who is
or has been the subject of an order of the Family Division (including a therapeutic
treatment order), the Court must not impose a sentence more severe than it would have
imposed had the child not so appeared or been the subject of such an order.

In determining which sentence to impose on a child, s 362(1)(b) of the CYFA provides that the
Court must, as far as practicable, consider the desirability of allowing a child to live at home.
Further, s 362(1)(a) requires the Court to have regard to the need to strengthen and preserve the
relationship between the child and the child's family.
Whilst s 362(2) recognises that children who have been found in need of protection in the Family
Division of the Court should not be treated more harshly than they would otherwise be treated in
the Criminal Division of the Court, for a child who is homeless and/or not connected with their
family the Court is unable to place the same weight on the matters contained in s 362(1)(a)-(b).
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3.8

The relationship between inadequate accommodation and parole and risk of
homelessness when exiting custody

The impact of homelessness is also observed at the other end of the criminal justice trajectory
where significant numbers of young people are having their parole deferred due to a lack of
suitable accommodation.79 Similarly, parole is often cancelled because stable, pro-social housing
has fallen through, and the young person is at risk.80 Young people exiting youth detention also
face a high risk of becoming homeless, especially those who spend 12 months or more in youth
detention.81
The AIHW identifies people exiting custodial arrangements as a client group of interest nationally
stating the following in its SHS annual report:
Among young people who were released from juvenile detention, 1 in 8 (12%) received
homelessness support within 2 years of leaving, while 1 in 12 (8%) received homeless support
within 12 months (AIHW 2012). People with a history of juvenile justice supervision are also
more vulnerable to homelessness in later years. People who have previously been in juvenile
detention were almost twice as likely to have slept rough or in squats (Bevitt et al. 2015).82

Safe and stable housing is critical when young people exit custody. However, the stigma
associated with having been in custody means that young people exiting custody will often face
discrimination in relation to housing and employment. Securing stable long term housing is
particularly difficult for those without employment or family supports.83 The Youth Parole Board
has identified the lack of adequate transitional housing as a major concern for the successful
rehabilitation of young people exiting custody and consider this is a long-standing issue which has
seen no positive change in recent years.84
The Youth Parole Board also highlight the importance of wrap-around services to support a young
person to sustain positive change, and that without housing and accompanying supports, the
chances of successful completion of parole diminish and it is not the fault of the young person.85
The provision of adequate exit planning prior to release and integrated case management postrelease is critical to assist young people exiting custody to find stable housing.86

4

Current responses operating within the Court

Effective responses to meet the needs of court users experiencing homelessness requires a tailored
case management approach with appropriate resourcing and service collaboration. The Court has
developed a number of initiatives informed by best practice models that are designed to assist
court users to address the issues that have brought them to the Court. The following specialist lists
and Court-based support services are intended to provide more effective court responses to meet
the special needs of children, young people and families appearing in the Court.
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Youth Parole Board, Annual Report 2017-2018 (Report, September 2018) xii.
Ibid.
81 Bevitt et al. Journeys Home Research Report No. 6: Findings from Waves 1 to 6 (Report, Melbourne Institute, 2015), cited in AIHW,
above n 16.
82 AIHW, above n 16.
83 Ibid.
84 Youth Parole Board, Annual Report 2018-2019 (Report, September 2019) 6.
85 Ibid 6.
86 Louis Schetzer, Beyond the Prison Gates: The Experiences of People Recently Released into Homelessness and Housing Crisis
(Report, Public Interest Advocacy Centre Ltd, 2013), cited in AIHW, above n 16.
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4.1

Family Drug Treatment Court (FDTC)

The FDTC provides intensive support and judicial monitoring to parents where a child has been
removed from parental care due to the harms associated with drug and alcohol use. The FDTC is
the only court of its kind in Australia, and its primary goal is achieving safe and sustainable family
reunification.
The FDTC is a 12-month collaborative program where participants are supported by a dedicated
multidisciplinary team of professionals including the FDTC Magistrate, a court-employed clinical
team, and a Child Protection Practice Leader. The holistic program works alongside a range of
external service providers to support recovery, responding to the complexity of addiction and its
common comorbidities. Evaluation of the FDTC identified the significant advantages of the FDTC
in efficacy, efficiency and sustainability when compared with traditional mainstream adversarial
approaches to the complexities of parental alcohol and drug use. The evaluation found ‘FDTC
clients were 1.6 – 2.5 times more likely to be re-unified with their children, compared with
mainstream CCV or those exited from the program by the Magistrate.’87
Whilst the focus of the FDTC intervention is addressing alcohol and/or drug addiction, the model
and approach is also highly effective at supporting participants with identifying and addressing
other needs.

4.2

Marram-Ngala Ganbu (Family Division)

Marram-Ngala Ganbu, meaning ‘We are one’ in Woiwurrung language,88 is a Koori Family
Hearing Day that aims to improve outcomes for Koori children involved in child protection
proceedings. Marram-Ngala Ganbu provides an informal atmosphere that encourages greater
participation by family members, Aboriginal community members and organisations in a modified
and culturally appropriate Court process. A Koori Services Coordinator coordinates the MarramNgala Ganbu list and a Koori Family Support Officer assists family members in obtaining legal
representation, making referrals to culturally appropriate support services and in understanding the
Court process.
Marram-Ngala Ganbu court users report positive experiences about their participation in the Court
process, and a recent evaluation has indicated increased feelings of connection to culture for young
people and their families.89 There is also evidence to indicate increased compliance with court
orders through Marram-Ngala Ganbu, highlighting that a culturally-sensitive wrap-around
approach is beneficial to the wellbeing of children and families. In the short period of operation,
Marram-Ngala Ganbu has achieved a high rate of family preservation, with 20% of final outcomes
being Family Preservation Orders, compared to 18% at Melbourne Children’s Court. The recent
evaluation of Marram-Ngala Ganbu has also assessed that the success of the program will lead to
down-stream savings for the government, notably in housing, with reduced reliance on OOHC and
the consequent leaving-care housing costs.
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Lillian De Bortoli et al., The Family Drug Treatment Court: An Evaluation Report (Evaluation Report, November 2018), 9.
The Wurundjeri Tribe, Land and Compensation Cultural Heritage Council Inc. has provided the name Marram-Ngala Ganbu as an
appropriate name for the Koori Family Hearing Day.
89 K Arabena et al., Evaluation of Marram Ngala Ganbu (Evaluation Report, November 2019) 4
<https://www.childrenscourt.vic.gov.au/evaluation-marram-ngala-ganbu>
88
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Case Study90
‘Paula’, a Koori mother, was homeless and had experienced severe family violence. Paula had
not had her children in her care for two years. Paula appeared in Marram-Ngala Ganbu and
the Magistrate suggested that a Family Preservation Order may be appropriate. Paula stated
that she wanted to reunite with her children but did not feel prepared to resume as primary
caregiver at that stage due to her insecure housing. The Koori Family Support Officer provided
intensive support to Paula at Court, including an immediate referral to a Koori housing service
for emergency housing. The referral was accepted. The Magistrate returned the children to
Paula’s care, with the whole family supported to attend the emergency housing following Court.

4.3

Children’s Koori Court (Criminal Division)

The Children’s Koori Court has the objective of ‘ensuring greater participation of the Aboriginal
community in the sentencing process of the Court through the role to be played in that process by
the Aboriginal elder or respected persons and others so as to assist in achieving more culturally
appropriate sentences for young Aboriginal persons’.91 The legislation establishing the Court
requires proceedings to be conducted in a way that is comprehensible to the defendant, the
defendant’s family and any member of the Aboriginal community present in the court.92 The
legislation allows the Court to consider any oral statement made to it by an Aboriginal elder or
respected person and inform itself in any way it thinks fit.93 The Children’s Koori Court affords an
example of the significant benefits of community involvement in providing services and culturally
appropriate supports to assist in the rehabilitation of young Koori offenders.

4.4

Children’s Court Youth Diversion service (CCYD)

Research suggests that diverting young people from the criminal justice system can reduce the
likelihood of further offending and improve community safety and outcomes for children and
young people. A diversion order may contain a range of conditions for the child or young person.
Conditions are targeted to promote reparation of harm caused by the offence/s.
CCYD coordinators manage risks identified through assessment and by engaging supports to
promote the completion of a diversion activity. The interventions build on and strengthen a young
person’s existing relationships and interests, engaging them in the context of their family or carer
and their community to promote positive change.
Case Study94
‘Suzie’, a young woman with complex needs participated in the CCYD program in its pilot
phase. The program identified that lack of stable accommodation was an issue for Suzie.
Brokerage funding was obtained through Youth Justice to secure crisis accommodation in a
hotel until long-term accommodation was organised.
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Ibid 41.
Judge Paul Grant, ‘The Children’s Koori Court in Victoria’ (Paper presented at Prato Conference, 2009) 5.
92 CYFA s 517.
93 CYFA s 520.
94 Thomas Stewart et al., Final Report, Evaluation of the Youth Diversion Pilot (YDPP: Stage 3) (Unpublished Report, 16 December
2016) 100.
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Evaluation of the CCYD pilot program observed that ‘in Suzie’s case, the diversion acted as
catalyst for a collaborative support network to be activated around her to support her move
away from involvement in the justice system, and towards more positive outcomes.’95

4.5

Fast Track Remand Court (FTRC)

The objective of the FTRC is to deal with matters more quickly, providing better outcomes for
young people by having earlier access to education and rehabilitation programs, as well as easing
pressure on the youth detention system.
An additional clinician in the Children’s Court Clinic was funded to provide a dedicated resource
for the FTRC. The role of the dedicated FTRC Clinician is to provide timely assessment reports
and recommendations to assist the Court in the management of the more serious and complex
criminal charges faced by children held on remand.
As at July 2019 it was reported the FTRC had resulted in:
• 24% reduction in the length of time young people from Melbourne, Sunshine and Moorabbin
spend on remand (from 62 to 47 days);
• halving the percentage of young people spending more than three months on remand
(reduced from 42% of young people being remanded for longer than three months to 24%).96
However recent reforms introducing a presumption that certain serious youth offences alleged to
have been committed by a child aged 16 years and over will be heard in an adult court have
impacted the timely case management of these cases.97 This is because the charges are often the
subject of contested applications to determine the appropriate jurisdiction for the charges resulting
in additional court events.

4.6

Neighbourhood Justice Centre

The Neighbourhood Justice Centre (NJC) may exercise the jurisdiction of the Children’s Court
under the FVPA, PSIO Act and the Criminal Division, if the child gives their consent to the NJC
dealing with the proceeding.98 The NJC was established in the municipal district of the City of
Yarra with the express purpose of simplifying access to the justice system and applying
therapeutic and restorative approaches in the administration of justice.99
Founded on principles of therapeutic jurisprudence, the NJC aims to directly address the
underlying factors contributing to offending including homelessness, mental health issues,
unemployment, and AOD use.100 Upon identification of one or more of these risk factors, a multidisciplinary team will develop a tailored assessment and case management response and provide
information to the presiding Magistrate to allow for a full understanding of the individual’s
circumstances throughout the course of the proceedings.101 The benefits of addressing
disadvantage such as homelessness through a community justice approach are experienced not
only by the individual, but by the community as a whole.
95

Ibid 139.
Children’s Court of Victoria submission to the Royal Commission into Mental Health (2019), 18.
97 See Children and Justice Legislation Amendment (Youth Justice Reform) Act 2017 (Vic); CYFA ss 356 and 356A.
98 See CYFA s 520C.
99 See Courts Legislation (Neighbourhood Justice Centre) Act 2006 (Vic) s 1.
100 CYFA s 520A (3)(a); Victoria, Parliamentary Debates, Legislative Assembly, 7 June 2006 (Rob Hulls, Attorney General) (‘Second
Reading Speech’) 1773.
101 Ibid 1774.
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4.7

Family Violence Applicant and Respondent Support Service (FVARSS)

The Family Violence Applicant and Respondent Support Service (FVARSS) was launched
following the Royal Commission into Family Violence, which recommended the establishment of
family violence respondent and applicant worker positions to assist young people and families
where violence is used by adolescents in the home.102 The program provides dedicated respondent
and applicant workers to address the impacts of adolescent use of family violence including its
impact on housing, and provides a range of assistance, including:
• staying safe at Court and at home
• explaining the court process and helping to understand the conditions of intervention orders
• linking young people and families to available services in the community, including
education, employment, counselling and wellbeing services
• supporting people before, during and after the court process.

4.8

Court Support Coordinators

The Court has three Court Support Coordinators located at Melbourne, Moorabbin and
Broadmeadows venues of the Court. The Court Support Coordinator positions are committed to
strengthening support services for all court users by providing assistance and support to children,
young people and their families attending Court.
The primary focus of the Court Support Coordinator is the provision of information and support to
court users on the day of the court hearing to assist them in navigating the court process
(particularly self-represented litigants). Court Support Coordinators also facilitate referrals to a
range of services including housing and develop and maintain linkages with community support
organisations. In 2019, Court Support Coordinators provided support to at least 34 young persons
and/or families in relation to housing, many resulting in referrals to community housing services,
most commonly Frontyard Youth Services and Launch Housing. Some of these referrals were
needed as a direct result of the outcome of proceedings on the day, demonstrating the importance
of having staff at Court with capacity to meet the needs of people experiencing homelessness.

5

Proposed Solutions

The Court’s view is that the responses outlined in Part 4 above are effective and constructive ways
of assisting children, young people and their families involved in Court proceedings, and that they
should be continuous and/or expanded in scope. In this Part of the submission the Court suggests
further approaches as ways to address the issue of homelessness and other underlying problems
experienced by children, young people and families coming before the Court.

5.1

‘Crossover’ Approach

As discussed above in Part 2.4, recent research by SAC and Monash University highlights the
growing recognition of the need for a joined-up approach across child protection and youth justice
systems for children and young people.103 Furthermore, the Armytage and Ogloff review noted
that there was a lack of service coordination to meet the welfare needs of young offenders in
102
103

Royal Commission into Family Violence: Summary and Recommendations (Final report, March 2016) 79.
SAC, above n 39; Baidawi and Sheehan, above n 40.
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Victoria and identified a need for more focused investment and greater coordination for children
and young people involved in youth justice and child protection.104
In their 2016 Care not Custody report, Victoria Legal Aid advocate for an inter-agency protocol,
similar to the one that exists in NSW, which commits the relevant parties to adopting more
appropriate responses to young people with challenging behaviours.105 The Victorian government
recently launched a framework to reduce criminalisation of young people in residential care.106
The framework aims to reduce the unnecessary and inappropriate contact of young people in
residential care with the criminal justice system by establishing:
• guiding principles
• a decision-making guide for residential care workers to determine whether police
involvement is required
• an agreed approach for police when responding to non-crisis events in residential care
homes
• roles and responsibilities of the relevant agencies and the residential care service
providers.107
Victoria Legal Aid report there is currently a pilot program in Melbourne’s east which directly
responds to the criminalisation of children in residential care. This program sees police and
residential care workers working together with the State Government to develop responses that are
trauma-informed rather than based on a criminal justice approach.108
The prevalence of young people intersecting with the Criminal and Family Divisions of the Court
is undeniable and the reasons to establish a combined case management approach to address their
needs are compelling. The Court considers that any reforms or programs responding to the needs
of young people who crossover both Divisions of the Court should include adequate housing
support services that are commensurate with the prevalence of housing instability and
homelessness experienced by this vulnerable cohort of children and young people.

5.2

Criminal Division Planning Meetings

The Court is currently funded to perform the statutory function of convening a youth control order
(YCO) planning meeting when the Court is considering making a YCO, the most intensive
community supervisory order available under the CYFA. These meetings bring together a young
person’s care team to ensure that for the duration of the order, a young person’s rehabilitation
needs will be met, including education/training, mental health and forensic programs. The meeting
is attended by the young person, who, with the care team and a qualified convenor, explores what
the primary concerns are, what the conditions of the order will be, and what support they will
require to successfully complete the order. At present, YCOs are the only orders for which
planning meetings are legislated. The extension of planning meetings to pre-plea processes that
support diversion and/or to other orders on the sentencing scale that support a holistic approach to
the rehabilitation of young people could also assist in addressing homelessness where it appears.
Where applicable, housing workers would be invited to the planning meeting, inviting a
104

Penny Armytage and James Ogloff, Youth Justice Review and Strategy: Meeting Needs and Reducing Offending, (Executive
Summary, 2017) (‘Executive Summary’) 13.
105 Victoria Legal Aid, Care Not Custody. A New Approach to Keep Kids in Residential Care out of the Criminal Justice System (Report
2016) 15.
106 Victorian Government, Framework to reduce criminalisation of young people in residential care (February 2020).
107 Ibid 9.
108 Victoria Legal Aid, Care Not Custody – A Shared Vision for Young People in Care (29 August 2019)
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collaborative response to address both housing and forensic issues. A plan would then be
presented to the presiding judicial officer which outlines the steps that the young person has agreed
to in order to address their offending, and how the engaged support services will aid in this goal.
As previously noted in this submission, the Government’s intention to create a stand-alone Youth
Justice Act presents opportunities for youth justice reforms, and further supports/services for
vulnerable children with complex needs coming before the Criminal Division.

5.3

Expansion of Family Violence Services at Court

At present, the needs of families impacted by adolescent use of family violence are serviced in the
Court by the FVARSS (please refer to Part 4 above). However, there is presently no dedicated
service available at Court to address the needs of families affected by adult use of family violence.
Despite being outside the stated remit, FVARSS is utilised (where capacity permits) to support
adults to obtain housing where family violence is perpetrated by an adult.
The high rate of matters in both the Family and Criminal Divisions of the Court in which family
violence is an issue and the direct relationship between family violence and homelessness warrants
an expansion of FVARSS to include all experiences of family violence. Parents are often made
homeless from exclusion orders and/or no-cohabitation conditions, and the Court is reliant on the
capacity of FVARSS workers (that are funded to respond to adolescent use of family violence
only) to support these adults. Adult court users at risk of homelessness due to family violence
would benefit from the service receiving increased funding that would enable FVARSS workers to
address the needs that emerge from adult use of family violence in the home, especially the need to
access crisis accommodation.

5.4

Therapeutic justice and place-based responses

Court users experiencing homelessness would benefit from an increased focus on therapeutic and
place-based approaches, which promote the delivery of collaborative and coordinated support by
local community organisations tailored to the unique needs of the individual or family.109 The
Neighbourhood Justice Centre (discussed above in Part 4) is a place-based model which illustrates
how courts can play a vital role in the assessment and intervention of children and families in
need. Co-located services work with court staff to identify appropriate referrals and connect courtusers to programs that will support pro-social and positive change.
The establishment of a specialist Children’s Court site in Dandenong will provide an opportunity
for the development of wrap-around place-based responses with the Court as an entry-point.
People who may otherwise not proactively seek out service support can be identified by agency
staff based at Court, where further intervention can coincide with hearing dates. The funding of
both the Court and community services to have court-based staff full-time or on appropriate days
(for example intervention order list days or Koori Court hearing days) will facilitate attendance
and support the rehabilitation of young people and the reunification of families.

5.5

Youth Therapeutic Orders

As noted in this submission, children and young people coming before the Court may present with
homelessness and other complex problems including mental health issues and substance abuse.
Magistrate Jennifer Bowles, through her research undertaken as part of a Churchill Fellowship in
109
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2014, proposed a model involving compulsory placement of young people suffering significant
substance abuse and mental illness in secure residential therapeutic facilities with step-down
residential facilities on-site.110 The Youth Therapeutic Order (YTO) proposal is envisaged to apply
to children with significant substance abuse and mental health issues appearing in both Divisions
of the Court. This approach reflects the key principle that the YTO is a therapeutic response
responding to health concerns.
Fundamental to the YTO proposal is the principle that the process and facilities would be
therapeutic in nature with specific focus on:
• high quality and appropriately trained staff;
• secure homely environment;
• on-site education and training facilities;
• on-site residential step-down facilities;
• democratic principles;
• culture;
• in-house support services (including mental health) complemented by service continuity for
the duration of the order; and
• requisite regulatory oversight; and
• supported community-based transition.111
The existence of a mandated court order that seeks to address mental health and substance abuse
issues of young people is of great importance, as early intervention with an increased focus on
rehabilitation is a major priority for children and young people. Assisting young people in
addressing their underlying complex needs, in purpose-built, secure and homely facilities, reduces
the risks of their absconding from home or OOHC, offending or becoming homeless.
It should be noted that the Armytage and Ogloff review112 and Parliamentary Inquiry into Youth
Justice Centres in Victoria113 both expressly referred to the YTO proposal. In the former case the
Review indicated there was merit in considering a YTO for Court mandated therapeutic treatment
for young people and in the latter case, the establishment of a trial program of YTOs was
recommended by the Inquiry.114
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