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Background
On 20 December 2021 the Legislative Council of Victoria’s Legal and Social Issues Committee
(Committee) self-referred an inquiry into the adequacy of policies and services to assist the children
of imprisoned parents in Victoria, with particular reference to:
(a) the social, emotional and health impacts on affected children;
(b) what policies exist and what services are available, including consideration of those in
other jurisdictions;
(c) how effective these services are, including —
(i) consideration of evaluation of work already done in this area; and
(ii) identifying areas for improvement

Introduction
The Law and Advocacy Centre for Women (LACW) is a community legal centre located in Carlton and
operating across Victoria. It is the only legal service in Victoria whose primary focus is to provide a
gender-specific approach to assisting women who are in, or at risk of entering, the criminal justice
system. LACW was established in 2016, specifically in response to the rising rates of imprisonment
and criminalisation for women. Its mandate is to combat these trends by providing a holistic
approach to women in the justice system, providing a wraparound service that combines legal
advice and representation alongside case management to address the underlying causes of women’s
criminalisation and imprisonment. The majority of LACW’s legal work is in the provision of criminal
defence advocacy. Other areas of practice include infringements and fines; victims of crime
assistance; and family violence intervention orders.
In June 2021, in recognition of the significant gap in service provision for women with criminal
justice involvement who were also subject to intervention from child protection, LACW created a
specialist child protection practice within its service. Since that date, LACW has assisted over 50
women with child protection matters. A majority of these women have concurrent criminal, family
violence intervention order and/or VOCAT matters. We have also assisted a smaller cohort of
women who are the subject of in-patient treatment orders, who have corresponding child
protection matters.
LACW acknowledges that we operate on Aboriginal land, and that our office is located on the stolen
land of the Wurundjeri people of the Kulin Nation. We pay our respects to Elders past and present.
Sovereignty over this land was never ceded and it always was, and always will be, Aboriginal land.
We acknowledge also that Aboriginal and Torres Strait Islander people experience disproportionate
adverse impacts across the whole spectrum of the justice and child protection systems – including as
a result of discriminatory and racist policing practices, inter-generational trauma, ongoing rates of
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disproportionate child removal, and systemic failures leading to their gross over-representation in
the prison system. We also recognise the resilience and strength of Aboriginal and Torres Strait
Islander communities, and the leadership they have shown and continue to show in advocating for
and implementing reforms to these systems.
We encourage the inquiry to centre the voices of women and children with lived experience of the
child protection and criminal justice systems – in particular, Aboriginal and Torres Strait Islander
women and children – in identifying the problems with the current system and developing proposed
reforms.

Women in the criminal justice system
The support needs of criminalised women are interrelated and complex.
Many of the support needs with which criminalised women present are gender specific, and this is
particularly relevant in the context of their status as mothers and primary carers of children. There is
often a direct relationship between women’s trauma and personal relationships and their contact
with the justice system; between complex health needs - including mental health and chronic illness
– and criminalisation; and between substance abuse, past trauma and victimisation – all of which
place a woman at greater risk of child protection intervention.
Criminalised women are more likely than men to have experienced childhood victimisation
(particularly sexual abuse), as well as subsequent victimisation as adolescents and adults, including
sexual assault and family violence.1 Evidence suggests that between 77 per cent to 90 per cent of
incarcerated women have been exposed to traumatic events.2 A 2004 Australian Institute of
Criminology study found that 87 per cent of women in custody were victims of sexual, physical or
emotional abuse.3
The experiences of criminalised women are not universal. Aboriginal and Torres Strait Islander
women, and women from culturally and linguistically diverse backgrounds experience over policing
and other forms of systemic racism, which include disproportionately high rates of child removal.
Women with disability face increased social and economic marginalisation, as well as experiences of
victimisation and trauma.4 The discrimination faced by trans and gender diverse people in the
community is linked to criminalisation,5 and transphobic stigma, discrimination and assault make
carceral settings especially damaging for them.6
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Intersections between the criminal justice and child protection
systems
Women are overwhelmingly the primary carers of children, as well as carers for the sick and elderly
in their community. When women are imprisoned, even for short periods, this impacts families and
communities and can have long term effects. The Australian Human Rights Commission noted that
‘mothers that are prisoners can impact family relationships and can lead to their children suffering
from emotional and behavioural problems’.7 It is estimated that more than half of women in prison
are the primary carers of children,8 and 80 per cent of Aboriginal and Torres Strait Islander women in
prisons are mothers.9
Children whose mothers are in prison are more likely to have disrupted education, poor health and
unstable housing, all of which are factors that heighten the risk of young person entering child
protection or justice systems.10 For instance, the Australian Institute of Health and Welfare indicates
that young people on child protection orders are 27 times more likely to be under a youth justice
supervision order in the same year.11
Regardless of whether or not they were classified as “primary carers” of children when entering
custody, incarceration clearly disrupts opportunities for incarcerated mothers and carers to maintain
contact with children. Concerns about children’s wellbeing feature strongly amongst incarcerated
women,12 concerns which are likely to be heightened where children are in the care of the state or a
violent partner.13
A study by the Victorian Department of Justice and Regulation found that women who had been
separated from their children were more likely to return to custody than women whose connection
with their children had been supported. Other studies have shown that even short periods of
separation can have profoundly devastating impacts on the mother-child bond, with custody
functioning as a “double punishment”.14 When in prison, women who have lost custody of their
children are usually at higher risk of self-harm.15
This brings with it increased risk that the children of incarcerated women will be taken into state
care. Given women’s wider caring responsibilities, including Aboriginal women’s cultural
7

Australian Human Rights Commission, Human Rights and Prisoners (2009).
Rachel Carbonell ‘When mum goes to prison’ ABC, 23 June 2017.
9
Juanita Sherwood and Sacha Kendall, ‘Reframing Space by Building Relationships: Community Collaborative
Participatory Action Research with Aboriginal Mothers in Prison’ (2013) 46 Contemporary Nurse: A Journal for
the Australian Nursing Profession 83, 85.
10
Juanita Sherwood and Sacha Kendall, ‘Reframing Space by Building Relationships: Community Collaborative
Participatory Action Research with Aboriginal Mothers in Prison’ (2013) 46 Contemporary Nurse: A Journal for
the Australian Nursing Profession 83, 85.
11
Australian Institute of Health and Welfare, ‘Young People in Child Protection and Under Youth Justice
Supervision 2013-14’ (Data Linkage Series No 21, 2016) vi.
12
Goulding, D. (2004) Severed connections: An exploration of the impact of imprisonment on women’s familial
and social connectedness, Centre for Social and Community Research, Murdoch University.
8

13

Centre for Innovative Justice (n 22) 31.
Moloney, K.P. & Moller, L.F. (2009) ‘Good Practice for Mental Health programming for women in prison:
Reframing the Parameters,’ 123(6) Journal of Public Health 431-433.
15
Mitchell, B.K. & Howells, K. (2002) ‘The Psychological Needs of Women Prisoners: Implications for
Rehabilitation and Management’ 9(1) Psychiatry, Psychology and Law 34-43; Hooper, C.A. (2003) ‘Abuse,
interventions and women in prison: A literature review’, Literature Review, London: HM Prison Service,
Women’s Estate Policy Unit.
14

3

LC LSIC
INQUIRY INTO CHILDREN AFFECTED BY PARENTAL INCARCERATION
SUBMISSION 31
RECEIVED 29 APRIL 2022

responsibility for the care of non-biological children, the incarceration of women clearly has
significant down-stream implications for child welfare and family cohesion.16

Child removal in Aboriginal and Torres Strait Islander communities
Research with Aboriginal women in custody indicates that a significant majority will be biological
mothers with care of children prior to their experience of incarceration.17 In addition, Aboriginal
cultural expectations involve caring for children in extended family and kinship structures.18 This
means that a majority of Aboriginal women in custody are likely to have biological children, as well
as caring responsibilities for additional children.19
Aboriginal and Torres Strait Islander women are more likely than non-Aboriginal women to have
experienced serious family violence, and to sustain physical injuries as a result of violence.20 In
addition, Aboriginal and Torres Strait Islander women may be fearful of reporting family violence
due to specific fears of having children removed, in addition to a general underlying mistrust of
authorities and police, which is a product of generational child removal.21 As a result, they are
disproportionately faced with enduring family violence within a system that does not provide
culturally safe processes for their protection.
Considering the grossly disproportionate rate at which children are removed by the State from
Aboriginal and Torres Strait Islander women and families, and the contextual history of the Stolen
Generations in Australia, child removal must be understood as an ongoing act of colonial violence,
perpetrated against Aboriginal women and their families. Child removal is particularly prevalent
amongst women who are criminalised. Child removal is also linked to incarceration later in life
amongst Aboriginal women. It is therefore unsurprising that Aboriginal women in custody describe
removal of children as the most significant injury to their health and social and emotional wellbeing,
as it reinforces pre- existing, as well as introducing new trauma.22
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3. Ensure that women are not refused bail due to homelessness or a lack of social and affordable
housing. Investment is required to ensure all women have access to safe, stable and affordable
housing that meet their specific needs.
4. Reclassify, as summary offences, those low-level offences that are often committed by women
due to their poverty, disadvantage and marginalisation, including drug offences, theft and
property offences, and public nuisance and unlawful assembly.
5. Improve police responses to women charged with low-level offending, including increased use of
charging on summons, review of police decisions, and transparency around police bail decisions.

Sentencing reform
As most women in custody have been victims of violence, the prison environment serves to retraumatise women and undermine prospects for rehabilitation and child reunification. Effective
rehabilitation that is trauma-informed, culturally sensitive and gender-specific cannot occur in a
carceral environment. Therefore, sentencing options must focus on community-based solutions that
address these underlying issues and take into account a person’s caring responsibilities, supporting
reunification to the greatest extent possible. Such sentencing options will reduce the number of
women in custody and interrupt cycles of reoffending and ongoing engagement with Child
Protection by offering women meaningful opportunities for rehabilitation.
LACW is opposed to the planned expansion of the Dame Phyllis Frost Centre. Funds set aside for the
planned expansion should be redirected to community programs, in particular public housing and
rehabilitation programs, that will have long-lasting benefits for criminalised women and for the
community in general. We submit that trauma-informed care is vital in addressing the underlying
causes of women’s criminalisation and imprisonment, in particular where they have children, and
that such care cannot be effectively delivered in a carceral environment.
Caring responsibilities as a specific consideration in sentencing
The sentencing process must include a specific requirement that decision-makers consider the
impact of the imposition of a term of imprisonment on dependent children. This aligns with the UN
Convention on the Rights of the Child, which requires in Article 3(1) that:
‘In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration’.
A similar requirement exists in the United Kingdom, where personal mitigation considerations
specifically include whether the person is a sole or primary carer for dependant relatives. For people
on the cusp of custody, sentencing principals provide that imprisonment should not be imposed
where there would be an impact on dependants. Where custody is unavoidable, the impact on
dependants is relevant to the length of the sentence imposed and whether the sentence is
suspended. The court is also required to have all the relevant information about dependent children
before deciding on sentence.
Likewise, in South Africa the Constitutional Court has ruled that the best interests of the child must
be taken into account when sentencing a primary carer of minor children. In particular, the Court has
held that if there is a range of appropriate sentences, then the court must use the paramountcy
principle concerning the interests of the child as an important guide in deciding which sentence to
impose.
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Sentencing reform that can reduce the number of women in prison and provide for enhanced
options for rehabilitation and family reunification include:
1. Review the sentencing hierarchy and Community Corrections Orders to provide additional
options for community-based treatment and rehabilitation that is tailored to the specific needs
of women.
2. Require decision-makers to consider the unique systemic and background factors affecting
Aboriginal and Torres Strait Islander peoples as part of the sentencing process, and require
training to be undertaken by decision-makers to ensure the appropriate implementation of
these considerations.
3. Increase therapeutic sentencing practices and the use of structured sentence deferral to deliver
tailored, rehabilitative outcomes.
4. Abolish short sentences whist providing safeguards against ‘sentence creep,’ to ensure that
women are not imprisoned for short periods of time disrupting their support system, including
employment, education, caring responsibilities and housing. This should be referred to the
Victorian Law Reform Commission for consideration.
5. Take into account the significant increase in numbers of women on remand in Victoria when
considering reforms to sentencing.
6. Adopt a harm-reduction approach to drug-related offending that prioritises rehabilitative and
community-based responses.
6. Include a person’s caring responsibilities as a specific consideration in sentencing, requiring
decision-makers to consider the impact of a sentence on dependent children.

The link between housing insecurity, criminalisation and child removal
Increasing rates of homelessness in Victoria are directly contributing to the growth in Victoria’s
remand and prison populations. 115,300 clients were assisted by specialist homelessness services in
Victoria in 2019-20.28 The total number of clients being assisted by such services in Victoria has
increased 3.7 per cent on average each year from 2011.29 In 2019-20, 61 per cent of clients who
sought assistance from such services in Victoria were women.30 On average, 108 requests for
assistance from homelessness services went unmet each day in Victoria in 2019-20.31
A recent report by the Australian Institute of Health and Welfare outlined that one in three people
entering prison reported being homeless in the four weeks before prison,32 while over half of the
people being discharged from prison expect to be homeless upon release.33 This statistic reflects the
experiences of many of LACW’s clients, for whom homelessness is a key contributor to their
involvement with the criminal justice system.
Options for housing are even more limited for criminalised women with children in their care,
meaning it is increasingly difficult to find appropriate and safe housing options that will satisfy the
requirements of Child Protection. This further exacerbates a cycle of homelessness, child removal,
criminalisation and imprisonment.

28

Australian Institute of Health and Welfare, Specialist homelessness services 2019-20: Victoria (Fact Sheet,
2020) 1.
29
Australian Institute of Health and Welfare, Specialist homelessness services historical data 2011-12 to 201920: Victoria (2020) Table 1.
30
Australian Institute of Health and Welfare (n 17).
31
Ibid.
32
Australian Institute of Health and Welfare, The health of Australia’s prisoners 2018 (Report, 2019) 22.
33
Ibid, 24.

9

LC LSIC
INQUIRY INTO CHILDREN AFFECTED BY PARENTAL INCARCERATION
SUBMISSION 31
RECEIVED 29 APRIL 2022

Submission made on behalf of the Law and Advocacy Centre for Women Ltd.
RMIT Building 152, Level 1
147-155 Pelham Street, Carlton, Vic 3053
PO Box 13315, Law Courts, Vic, 8010
Tel 03 9448 8930
Fax 03 9923 6669
www.lacw.org.au
Contacts:
Elena Pappas, CEO

Siobhan Mansfield, Managing Lawyer – Civil

13

