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INTRODUCTION
The City of Boroondara welcomes the opportunity to provide feedback on the
Department of Environment, Land, Water and Planning’s (DELWP) discussion paper
Improving the operation of ResCode.
Council has reviewed the discussion paper and acknowledges opportunities and the
need to improve the operation of assessment provisions in planning schemes.
While the proposed reforms contain some positive elements, overall Council sees too
many concerns with the detail (or lack thereof) to provide support for the proposal at
this stage. Specifically, Council considers the proposed model is not suitable to apply
to all of the current ResCode standards. Critically, Council is of the view the proposal
could in fact result in a weakening of local planning policies and limit Council’s ability
to undertake qualitative assessments of proposed developments based on
neighbourhood character outcomes. The proposal goes too far, and places too much
emphasis on standardised quantitative measures, while removing any nuanced
qualitative assessment and reducing neighbourhood character to a number or a tick a
box exercise. Council has long advocated for greater weight to be given to local policy.
It is questioned whether the proposed reforms will in fact afford more weight to local
policy. The proposed reforms could jeopardise past successes.
Council is also concerned about certain aspects of the implementation of the reforms
including the lack of transitional provisions to ensure Council can continue to consider
existing local policies, the limited timeframe for consultation and feedback and the
uncertainty about when these reforms might come into effect. It is unclear to what
extent Council will be able to translate existing neighbourhood character policies.
Critically, Council will need time to undertake further strategic work, likely including a
significant planning scheme amendment to update our local neighbourhood character
controls in response to these changes.
The opportunity presented by a change to the operation of ResCode therefore must
include a fast-tracked Amendment to the Planning Scheme to translate Council’s
existing Neighbourhood Character Policy into the zone schedules. These schedule
variations must be able to be considered in assessing applications. This is the only
way Council’s and community expectations related to residential development are met.
Additional work will be required to consider new schedules to the residential zones to
incorporate Council’s well regarded Neighbourhood Character Precinct Statements
(NCPS) into the Scheme. These amendments must be completed prior to the
commencement of the new ResCode Planning Assessment Modules (PAMs). One of
the objectives of the new system is to make local policy stronger and many councils
have spent considerable time and resources, with the support of DELWP, preparing
detailed Neighbourhood Character policies and strategies. This important work must
be appropriately recognised.
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GENERAL COMMENTS
Before providing comments regarding each of the three key changes required to apply
the PAM model, general comments on the proposal will be outlined.
Code assessment and minimum compliance
Consistent with previous submissions, Council only supports a code assessment
application process where requirements are prescriptive, mandatory and do not
require any discretion or subjective judgement. Although it is not currently part of this
proposal, Council opposes any move towards full code assessment and reiterates the
importance of a thorough professional assessment by decision makers and retaining
the third-party notice and appeal rights of the community.
The language employed in the draft translation also reinforces the move toward a
minimum compliance model, which Council does not support and has indeed worked
hard to avoid with its neighbourhood character work. The performance criterion for
‘A1/B1 - Neighbourhood Character’ seeking to “not unreasonably disturb” the local
character is a missed opportunity to ensure development positively contributes to local
existing or preferred character, as expressed in Council’s own LPP and NCPS. This
must be amended to ensure good planning outcomes and to not encourage poorly
designed minimum compliance development.
Consultation timeframes
Council is again disappointed with the short consultation period which does not allow
the detailed review and consideration required. These proposed reforms present a
major change and providing just over a month does not allow time for officers to
properly review the paper, meet internal review deadlines and to seek Council
endorsement of their submission. Further, the deadline around the summer holiday
break also makes any short extension of time redundant, as Council meetings do not
resume until February 2022. As such, a detailed response to the “test” translated
Clauses 54, 55 and 58 is not provided as part of this submission. Instead, a high-level
response has been prepared, using examples to highlight key issues.
This submission is not an exhaustive response, and Council strongly agrees with the
sentiment expressed in the discussion paper that the detailed drafting of each module
will require further review and refinement before coming into operation. Council
submits that additional consultation must occur on these translated Clauses, with
adequate timeframes to allow a thorough investigation and testing of the proposal and
implications for real applications.
Implementation
The changes proposed are significant, especially as they relate to neighbourhood
character assessments and consideration of local planning policies currently being
translated into the new Planning Policy Framework (PPF). This issue will be explored
further in Section 3 of this submission (p. 13). However, it is of note that there must be
3
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a significant lead time to allow councils to ensure their current neighbourhood
character policies and controls are not lost or weakened. The City of Boroondara
relies on its neighbourhood character local planning policy at Clause 22.05, as well as
the Boroondara Neighbourhood Character Precinct Statements1 (NCPS), a reference
document in the Boroondara Planning Scheme (the Scheme). These NCPS are well
regarded by the Tribunal and have worked with ResCode to achieve good
neighbourhood character outcomes for our community.
Council offers cautious support to the idea of a “pattern book” of standard PAMs to
address design matters. Crucial to this support is further consultation with local
councils to ensure they remain adaptable in the local context and design matters
outside of this pattern book can be considered as appropriate.
Further, a standard digital assessment proforma that can be embedded in a council
report is very attractive. If this can also function as a checklist for applicants and
planners, it would also be of assistance in reducing the time taken to prepare Requests
for Further Information, improving clarity for all users and likely improving application
processing time. This tool would likely result in more well prepared, considered and
complete applications, something that Council has long advocated for.
Updating Clauses 54.01 and 55.01 (Neighbourhood and site description and design
response) to require a table that explains how the performance measures for each
PAM are complied with, or how the proposal responds to the performance criteria is
also supported.
Ultimately, the reforms provide welcome opportunities to make planning schemes
digital ready, more accessible for all users and to improve processing times. However,
it is important process improvements are not at the cost of good built form outcomes.
Council is strong in its view that good design can only be achieved by rigorous
assessment by skilled planning practitioners.
Of further concern is the intention to introduce the PAM model to other provisions (e.g.
zone, overlay or particular provisions), which Council is unable to support without
seeing a draft proposal.
The role of local planning policy
Council holds grave concerns for its local planning policies under the restructuring of
ResCode set out in the discussion paper. DELWP will be aware council officers have
recently spent a significant amount of time and resourcing translating the existing
Local Planning Policy Framework (LPPF) into the new PPF structure. This process
was to ensure a policy neutral translation of existing Clause 21 and 22 planning
policies and maintain Council’s policy directions. This proposal completely undermines
this work and significantly reduces the consideration of local policy in planning
application assessments. The proposal does not allow adequate consideration of
qualitative policy objectives or strategies, or anything beyond readily quantified
measures. This is a significant problem for Council, not just in relation to

1

Boroondara Neighbourhood Character Precinct Statements (Boroondara 2013)
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Neighbourhood Character Policy, but also broader policy objectives such as
Environmentally Sustainable Design.
The current ResCode decision guidelines enable Council to consider the LPP for
Neighbourhood Character, and this must be maintained. Similar to the draft translation
of ‘Standard B2 - Residential Policy’ (which enables the consideration of relevant local
housing policies in the PPF and Municipal Planning Strategy), it is imperative that the
role of Council’s neighbourhood character local policy (and others as relevant) is not
weakened and still able to be rightfully assessed.
Uncertainty regarding translation of local content
The discussion paper fails to clearly articulate what local policy content DELWP will
and will not support being translated to zone schedules. Without knowing whether all
existing neighbourhood character policy can be included in the relevant zone
schedule, it is difficult to provide support to the proposal.
Recommendations:
Review and refine translated Clauses with additional consultation and adequate
timeframes for Council adopted responses.
Allow councils adequate time to translate and amend their planning scheme as
required to protect their neighbourhood character controls being lost before
implementing any changes to the existing ResCode provisions.
In close consultation and collaboration with councils, develop a customisable “pattern
book” of standard PAMs to address common design matters.
In close consultation and collaboration with councils, develop a standard digital
assessment proforma and improve information requirements, subject to further
consultation.
Ensure the consideration of the relevant LPP for Neighbourhood Character, as is
currently enabled by the decision guidelines (see translation of ‘Standard B2’ as an
example).
Do not introduce the PAM model to other provisions (e.g. zone, overlay or particular
provisions) without further consultation with councils and without demonstrated
success.

1. A NEW PAM FOR DISCRETIONARY PROVISIONS IN THE VPP
Council welcomes a review to improve the usability and certainty of planning
schemes for all stakeholders, be they practitioners, councillors, applicants or the
community. The inconsistency in decisions from the Tribunal are well known and
certainty in this regard is long overdue. However, Council is concerned with the
detail provided in Appendix 3 (Draft Clause 71.XX) which outlines the operation of
the new PAM with key issues discussed in detail below.
5
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1.1. Drafting errors
Draft Clause 71.XX-5 states “If the proposed use or class of development complies
with any specified performance measures, it is deemed to achieve the relevant
performance objective…”
It is unclear from this wording whether all performance measures must be met, or
just one. The use of the word “any” seems to imply that only one of the performance
measures must be met for the development to be deemed to comply.
In the case of ‘Standard A2 - Integration with the street’, this means if “there is no
high fencing in front of dwellings” the proposal is deemed to comply, regardless of
the orientation of dwellings or their observation of public land. This does not achieve
an acceptable outcome and does not meet the objective that “the development
integrates with the street”.
Again using the ‘Standard A2’ example, the given performance criterion simply
repeats the performance objective and doesn’t guide the decision maker in the
exercise of discretion. The consideration of any relevant neighbourhood character
objective, policy or statement set out in this scheme has been removed. Council
opposes removing neighbourhood character as a relevant consideration.
The ‘Standard A2’ example is a simple one, but highlights the importance of the
drafting of this clause and the at-times problematic operation of the new PAMs.
The same argument can be made within the wording of ‘A1 - Neighbourhood
character’ as it relates to performance measures specified in zone schedules. It is
suggested again that “all” is clearer than “any”. This will be explored in more detail at
Section 2 (p. 7) of this submission.
There is also a minor typographical error at draft Clause 71.XX-5 - “any decision
guidelines specified for the use or class of development under the relevant provision
or other provision under the which the application is made” (p. 47, emphasis added
to highlight the erroneous word).
1.2. Consideration of Section 60(1A)(h)
Council strongly disagrees with exempting the consideration of Section 60(1A)(h) of
the Planning & Environment Act 1987 (the Act) which states:
“any amendment to the planning scheme which has been adopted by a
planning authority but not, as at the date on which the application is
considered, approved by the Minister or a planning authority”.
Removing the consideration of adopted amendments undermines the role of Council
and the strategic work undertaken throughout the planning scheme amendment
6
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process. Officers must retain the ability to act in accordance Council’s adopted
position on amendments.
By excluding the consideration of some sections of the Act, there is an added layer
of complexity in determining what does and does not apply. This is time consuming,
provides uncertainty and over complicates simple planning applications.
1.3. Recommendations:
Review the drafting of this clause carefully and consider the implications of unclear
wording, particularly the use of “any” rather than “all” in the given example.
Remove Section 60(1A)(h) from the list of excluded considerations.

2. TRANSLATE EXISTING RESCODE PROVISIONS TO THE NEW PAM
2.1. Performance measures and performance criteria
Council agrees clarity is required as to the operation of objectives, standards and
decision guidelines. However, some ResCode standards are appropriate to be
considered as “deemed to comply”, where others are not.
Where a standard does not include subjective considerations and is widely accepted
as being a quantitative standard, this may be appropriate. These include:
•
•

A12/B19 - Daylight to existing windows
A13/B20 - North facing windows

Critically, there are many examples in the “test” ordinance where meeting a
performance measure being “deemed to comply” as meeting the objective is highly
problematic. These standards will require more careful thought and testing against real
applications to safeguard good planning outcomes.
Council would like to draw attention to the following standards which it believes require
a qualitative assessment:
•

A1/B1 - Neighbourhood Character
The performance measure does not introduce any new matters other than what
has previously been considered (Street setback (B6), Building height (B7), Site
coverage (B8), Side and rear setbacks (B17), Walls on boundaries (B18) and Front
fences (B32)). Importantly, no provision is made for the consideration of Council’s
neighbourhood character policy contained in the PPF or related strategic directions
in the Municipal Planning Statement. Ultimately, further statutory weight should be
given to Council’s Neighbourhood Character Policy to consider the existing and
preferred character of the area.
Most concerning, the draft Performance Criteria under standard B1 only requires
new development to “not unreasonably disturb” the existing neighbourhood
context. This approach is fundamentally flawed as the basis should be to achieve
7
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a design response sympathetic to or consistent with the preferred neighbourhood
character.
The consideration of neighbourhood character objectives in a residential zone
schedule will only be possible if the performance standard is not met. Council does
not support this limitation. The neighbourhood character objective contained in a
residential zone schedule must always be considered.
•

A3/B6 - Street setback
The performance measure fails to consider site responsiveness. For example, a
‘stepped’ front setback, which responds to adjoining properties, may be more
appropriate in some instances. The PAM allows for a singular alignment of the
average front setback, without consideration to the site’s context. This outcome is
particularly concerning in relation to wide sites, which contain multiple street
frontages or ‘block’ apartment style developments.

•

A4/B7 - Building height
The performance measure doesn’t consider the visual impact of the building height
on the streetscape, nor the interaction of the building height with the building
articulation, including sheer walls.

•

B13 - Landscaping
While the performance measure speaks of maintaining “existing mature
vegetation”, no definition of mature vegetation is provided. This is subjective, not
readily quantifiable and requires the exercise of discretion, and is more
appropriately considered as a performance criterion. However, should the other
performance measures be met, this would then not be able to be considered at all
which is troubling. The update to the objective adding “where possible” is not
supported.

•

B14 - Access
The performance measure is problematic as it specifies “no more than one singlewidth crossover is provided for each dwelling fronting a street”. This is not
considered to achieve the outcome desired as it means a very narrow (e.g. 15
metre) site could essentially have 2 crossovers as of right, without any
consideration of neighbourhood character. The performance objective refers to
respecting the neighbourhood context, however none of the performance
measures consider neighbourhood character. These performance measures are
more appropriately considered as performance criteria to allow neighbourhood
character assessments. Alternatively, a measure could be introduced to allow a
zone schedule to vary these requirements.

•

A10/B17 - Side and rear setbacks
Performance criteria are only able to be considered if the quantitative performance
measure is not met. That means if the setback meets the numerical standard, “the
impact on the amenity of the habitable room windows and secluded private open
space of existing dwellings” is unable to be considered. This is a clear example
where meeting the quantitative performance measure is not guaranteed to achieve
either of the listed performance objectives or result in an acceptable outcome.
8
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The given performance measures are inadequate to achieve the objectives, given
they do not afford the consideration of neighbourhood character. They do not
consider the third dimension of the building (how long it spans for) nor its impact
on visual bulk. They provide no consideration of backyard character and do not
treat the interface to the rear boundary/backyard any differently to a side boundary.
Further, they do not differentiate particularly sensitive interfaces such as habitable
room windows and private open spaces.
The Performance Objective relates to both ‘amenity’ and ‘neighbourhood
character’. However, there are no neighbourhood character considerations
(including the neighbourhood character local policy) within the numerical
standards.
•

A11/B18 - Walls on boundaries
The above example where amenity is expressly unable to be considered should
the quantitative standard is met also applies here and is of significant concern.
Additionally, the given performance measures are inadequate to achieve the
objectives, given they don’t consider boundary to boundary development, garages
on boundary walls in detached areas or boundary walls on rear setbacks with
backyards.

•

A17/B28 - Private open space
The given performance measures are inadequate to achieve the objectives, given
they do not contemplate issues with neighbourhood character in relation to areas
of secluded private open space (SPOS) instead of balconies, or the size of SPOS
being able to accommodate both canopy trees and the recreational needs of
residents.

•

A19/B31 Detail design objective
It is unclear how the architectural design features listed in the PAM will be
incorporated into a quantitative measure. Concern is raised in relation to how
Council’s Neighbourhood Character Policies will be reiterated and to how this ‘tick
a box’ approach to different design elements will restrict innovative design that is
complementary to the character of the area.

•

A20/B32 - Front fences
The given performance measures are inadequate to achieve the objectives, given
they do not contemplate materiality or permeability.

As not all PAMs require performance measures to be listed, there may be instances
where it is appropriate to change performance measures to being performance criteria,
to enable discretion to be exercised through a detailed assessment.
It is understood some councils may be able to introduce variations via zone schedules
that are able to be considered by the operation of Neighbourhood Character (A1 & B1)
and Detailed Design (A19 & B31). However, many of the above examples relate to
more nuanced (qualitative) amenity considerations that cannot be adequately
captured by current neighbourhood character controls and more directly relate to the
site context. Such concerns cannot simply be reduced to quantitative measures.
9
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Given the limited timeframe for consultation the above list is not exhaustive, and rather
serves to highlight just some of the issues Council foreshadows with the proposal.
Further, Council submits that there are many outstanding inconsistencies or areas of
confusion in the existing ResCode provisions that ought to be clarified as a part of this
translation. This will achieve the project aims to reduce further information requests,
improve decision making timeframes and reduce the number of applications being
referred to the Tribunal. These include:
Street Setback
It is important to define what is the “front” setback.
Building Height
It is important to specify that the 2.5 degrees change in fall should be located within
the proposed building envelope of the building. There have been a series of decisions
coming out of the Tribunal with various positions on whether the cross-section needs
to be within the curtilage of the proposed building.
Permeability
Onsite retention ought to be a matter for consideration, and it must be specified
whether a swimming pool is a permeable surface.
Energy efficiency
What is the appropriate location for neighbour’s solar panels and how is this defined?
Significant trees
The information requirements must include the ability to ask for an arborist report for
the removal of any trees, and an assessment that the proposed buildings/works will
not potentially compromise the health of any trees on the site or adjoining properties,
including street trees.
Side and Rear Setbacks
In addition to the minimum setback, there ought to be a maximum length of continuous
wall at the one setback. Urban Design advice often suggests 8-10 metres for levels
above ground floor. This is consistent with the approach of the Wall on Boundary
Standard which sets out a height of a wall on boundary in addition to the acceptable
length of wall on boundary.
Walls on Boundary
The standard needs to be better expressed regarding the cumulative impact of
additional walls on boundary. There have been circumstances where sites have
extended on boundary where they have sought ‘10m plus 25%’ on numerous
occasions.
Daylight to Windows
Many of the calculations assume that the existing neighbour’s windows are at the
same level of the proposed walls. On occasions, the window might be at a higher level
that the proposed wall.

10
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North Facing Windows
Many of the calculations assume that the existing neighbour’s windows are at the
same level of the proposed walls. On occasions, the window might be at a higher level
that the proposed wall, or reverse. Furthermore, the sill height might be high in the
wall. The further information requirement should set out the ability to ask for a crosssection showing the vertical shadow.
Overshadowing
The existing standard calculation is typically too difficult for the majority of people to
understand. This is a standard where mandatory information in a table in addition to
the shadow diagrams (areas of adjoining SPOS, existing shadow sqm area and
proposed shadow sqm area) would benefit all parties.
Overlooking
Demonstrating compliance with this standard often requires councils to impose
additional conditions on any planning permit issued so that the information on the
endorsed plans demonstrates compliance. It is recommended that the information
requirements outlines that each window or screen will need details of openability, proof
of 25% transparency etc. or the provision of cross sections that demonstrate no views
within the 9m arc.
Private Open Space
The size of the open space should also be proportional to the size of the dwelling. A
large multi-bedroom dwelling may need more than 40 sqm to serve recreational and
service needs of residents.
Infrastructure
For metropolitan councils, it is readily assumed that infrastructure can be achieved,
and capacity matters are typically resolved during building and subdivision. Objectors
will often use the objectives about ‘overloading infrastructure’ to dispute new
development within preferred locations for medium density or higher density.
Internal Views
The performance measure does not address overlooking between windows, or into
windows.
Noise
A “mechanical plant” referred to in this standard generally does not require a planning
permit. The standard needs to differentiate amenity and noise expectations between
residential buildings and mixed-use buildings.
BADS
There is a significant opportunity to improve the standards for multi-dwelling (Clause
55) assessments by using some of the BADS standards.

11
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2.2. Drafting errors
While Council acknowledges the translations provided in Appendices 4-6 are a “test”
in draft form, the failure to comply with drafting rules is of concern. The existing
ResCode provisions occasionally contain drafting that is no longer considered best
practice and there is a considerable opportunity to clarify these within the scope of
these reforms.
List points ending in “or”
This is the result of direct translation and is not in keeping with drafting rules outlined
in the Practitioners Guide2.
For example, in the draft translation of ‘A6 - Permeability’ the performance measure
could be made clearer by rewriting the measure so that it is not a list.
“The site area covered by pervious surfaces is at least the minimum area
specified in a schedule to the zone, or if no minimum area is specified in a
schedule to the zone, 20 per cent of the site”.
This applies to the direct translations at A5, A10, A11, A15 and A20 amongst others.
Where a list is still required, the operation of the list must be made clear. For example,
in the case of A15 stating “one or more of the following:” would improve the usability
of this list.
The use of “should” in performance measures
‘A20/B32 - Front fences’ retains the problematic “should” in the performance measure.
This must be redrafted utilising “does”.
“A front fence within 3 metres of a street does not exceed the maximum height
specified in a schedule to the zone…”
The use of “should” must also be corrected at A15 and B22 (see the note at each of
these standards).
Typographical and punctuation errors
‘A19 - Detailed design’ is missing full stops in the performance criteria list, has a double
full stop at the end of the objective and “or to the neighbourhood context” should read
“or the neighbourhood context”.
At ‘B12 - Satefy’ - the heading needs to be corrected to read ‘Safety’.
2.3. Recommendations:
Reconsider the direct translation at Appendices 4-6, and review the implications of the
operation of each of these using a variety of real-life examples across different
neighbourhood contexts. As previously recommended, further collaboration and
consultation with councils is required.

2

A Practitioner's Guide to Victorian Planning Schemes, v1.4 (DELWP 2020), p. 57.
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Review the translation carefully to correct errors and ensure compliance with entry
and drafting rules, particularly relating to lists, points ending in “or” and the use of
“should” in performance measures.

3. INTRODUCE A NEW OPPORTUNITY TO SPECIFY NEIGHBOURHOOD
CHARACTER PERFORMANCE MEASURES
Council agrees that neighbourhood character can be better integrated into the
planning scheme and welcomes the opportunity to consider how this might best occur.
Strengthening the consideration of neighbourhood character in the assessment
process is a key concern for Council.
Council supports the ability to more precisely specify performance measures for
Neighbourhood Character (A1 & B1) and Detailed Design (A19 & B31) within the
planning scheme in the schedules to residential zones.
The new performance measure provides a new opportunity for a planning authority to
specify design elements in a schedule to a residential zone relating to:
•
•
•
•

façade articulation and detailing
window and door proportions
roof form
verandahs, eaves and parapets.

This is very much welcomed and follows Council’s previous submissions that local
neighbourhood character be given more weight in decision making. Council also
submits that further design elements should be able to be varied here, so that current
neighbourhood character protections are not lost. It is imperative that these variations
not be limited to strictly numerical standards, and that Council has control over what
is able to be locally varied.
As previously discussed, a “pattern book” may be a helpful tool, but Council must be
able to specify or vary a broad range of design elements and not be limited to a set of
“off the shelf” options that may detract from Council’s existing and well-regarded
neighbourhood character controls.
By way of example, Council’s Neighbourhood Character Policy at Clause 22.05-4
currently provides guidance on attached dwellings set one behind the other that
provide no visual separation between built forms, and upper storeys of dwellings at
the rear of lots being recessive and having a reduced footprint to the ground floor.
These examples are not covered by the above dot points and highlights the need to
locally vary zone schedules so that such policy direction is not lost.
The Boroondara NCPS also provide guidance on neighbourhood character elements
that equally must be able to be considered. These include:
•
•
•

vegetation/open space/soft landscaping
fences (era appropriate/height)
building/roof form (massing and articulation)
13
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•
•
•

building materials/colours (not just façade)
design details (period reproduction/façade articulation/size and spacing of
windows)
car parking structures (hard paving/basement garages/setback of structures).

The above is just a small selection of the diverse array of neighbourhood character
and design detail elements that are currently managed by our local policy and NCPS.
It is imperative that councils are able to amend zone schedules in a comprehensive
way to prior to implementation of the new ResCode model coming into effect to
continue to manage these elements. Alternatively, Council must be allowed to
continue to consider existing Neighbourhood Character local policies (either at Clause
22 or Clause 15 of the PPF) where no neighbourhood character objectives or
variations exist in the zone schedules.
Clearly, significant time and resourcing is required to do this strategic work, including
running planning scheme amendments which would take several years. Transitional
provisions are not desirable given the uncertainty this would cause, and it is much
cleaner to provide a reasonable time for Councils to undertake the appropriate
strategic work, including any required planning scheme amendments, before
introducing any of the proposed changes.
The outstanding issue remains that the new model dilutes the importance of the
qualitative aspects of planning. Neighbourhood character provisions must retain a
level of flexibility to enable thoughtful, contextual site-specific assessments.
3.1. Recommendations:
Proactively contact councils to ensure their existing neighbourhood character controls
are adequately considered under the new model, providing assistance (e.g. fast track
amendments) and close collaboration as each council requires.
Do not implement the PAM and the proposed changes outlined in the discussion paper
until councils have had time to ensure their existing neighbourhood character controls
are adequately considered under the new model.

4. CONCLUSION
Thank you for considering the City of Boroondara’s submission on this matter. We
welcome further opportunities to collaborate and to refine the proposal.
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Draft Inner South East Metro
Land Use Framework Plan
Submission by Boroondara City Council
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INTRODUCTION
The City of Boroondara welcomes the opportunity to comment on the Draft Inner South East Metro
Land Use Framework Plan (LUFP).
Council acknowledges the significant work by the Department of Environment, Land, Water and
Planning (DELWP) in preparing Draft Inner South East Metro Land Use Framework Plan.
Council acknowledges the LUFP is a high-level strategic document which should inform local structure
planning and other initiatives. The LUFP also notes the document will be used by State agencies to
inform State-led planning initiatives. Council welcomes the flexibility for local councils to determine
how the overarching directions and strategies will be implemented locally. Whilst Council understands
its place as part of the wider region, there are elements of which give Boroondara its distinctiveness
including in its built and natural environments.
Overall, the LUFP presents a high level vision and key themes to be pursued to implement Plan
Melbourne 2017-2050 at the regional level. Council appreciates the LUFP specifically acknowledges
the importance of heritage to the inner region especially Boroondara, given Council’s extensive work
in this area over many years.
Whilst the LUFP flags State significant infrastructure assets across the region, the LUFP offers little
commitment, timing and directions to local government on project delivery and timing. It generally
reinforces long held planning directions with respect to an activity centres hierarchy and associated
urban consolidation objectives and sets out aspirational population and dwelling forecast scenarios.
The LUFP strengthens the information base and discussion on various State-led initiatives to decarbonise the economy, reduce emissions and address climate change. Disappointingly, the plan offers
little acknowledgement, direction and commitment to locally prepared environmentally sustainable
design policy development. Further, the plan relies on private land to accommodate the majority of
new tree canopy cover in the region despite acknowledging the majority of tree canopy cover loss
continues to occur on private land based on the pursuit of urban consolidation objectives.
This submission responds to the discussion on each chapter as well as the directions and strategies.
The submission identifies the key points of relevance to Boroondara and provides a response to the
issues. The submission also provides feedback on the directions and strategies of relevance to
Brooondara. Council does not provide an opinion on all directions and strategies, only those where
the issue is of relevance to Boroondara and where there is an adopted Council position.

1
Page 18 of 197

LC EPC
INQUIRY INTO THE PROTECTIONS WITHIN THE VICTORIAN PLANNING FRAMEWORK
SUBMISSION 53 - ATTACHMENT 1
RECEIVED 31 JANUARY 2022

1. CHAPTER 1 - INTRODUCTION
STATE-LED PLANNING
Council understands the Victorian Government has a key role to play in managing the Victorian
planning system and undertaking State-led planning as and when appropriate. It is acknowledged in
the case of the Land Use Framework Plans, reasonable time has been provided for feedback for
officers to brief Councillors and obtain a resolution on this submission from the Urban Planning
Delegated Committee.
Council is encouraged the plan mentions land use and infrastructure integration as well as
partnering with local councils. However, Council’s past experience is these principles have not
always been followed by the Victorian Government (e.g. Bills Street and Markham Estate Public
Housing Projects, planning reforms). Council is also concerned State-led planning under the guise of
Post-COVID 19 economic recovery will limit participation of local councils and communities in
decision-making.
The Victorian Government needs to consistently demonstrate its willingness to engage with local
councils and local communities in a meaningful way and ensure their input is considered in state-led
planning projects. The Victorian Government should also ensure its projects adhere to the planning
standards which apply to all Victorian councils to achieve the best outcomes for local communities.

THE BROADER CONTEXT
Council acknowledges the efforts being made to achieve interim emissions reduction targets to keep
Victoria on track to achieving net zero emissions by 2050. This includes the examples mentioned
such as transitioning to clean, renewable energy production, and assisting the agricultural sector.
Land use and transport integration is expected to play a role through delivering a more sustainable
built environment, however population mobility and the prevalence of multi-purpose trips makes it
increasingly difficult to improve modal shift away from private cars. This is highlighted in the LUFP
where it states, in 2016, 67% of all trips in Melbourne were by private car. This is expected to
continue given the key transport projects underway by the Victorian Government and of specific
relevance to Boroondara are aimed at improving traffic movement, not modal shift. These include
North East Link and the Surrey Hills Station level crossing removal. This continues to be exacerbated
by ongoing concerns of residents and business owners around the provision of adequate on-site car
parking in new developments.
Overall, Council sees a missed opportunity with respect to State-led planning on Environmentally
Sustainable Design (ESD), climate change and tree canopy enhancement. The LUFP provides little
guidance to local government on this issue. Specifically, the plan provides no commitments to
planning reforms to enable better and more consistent environmental outcomes at the local level
across the region and the broader metropolitan area. This contrasts with the extensive guidance
provided around how local councils should carry out planning for activity centres, 20-minute
neighbourhoods, walkable catchments and the like. As such, there is little attempt by the Victorian
Government at resolving the inherent policy conflicts between urban intensification and
environmental outcomes, particularly tree canopy cover enhancement.
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Boroondara’s urban structure includes 3 major activity centres, 31 neighbourhood centres and 12
local centres. Structure plans have already been prepared for Kew Junction and HawthornGlenferrie, with a new structure plan for Camberwell Junction to be prepared over the next 2-3
years. Further, the simplistic approach of identifying 400-800m walkable catchments will ultimately
be influenced by the actual opportunities and constraints of these areas. Simply expecting these
areas to absorb increased development is overly simplistic and the plan should provide clearer
guidance (other than a simple footnote) to allow Council’s to set housing policy directions in these
areas that might not be entirely consistent with achieving medium and higher density housing
outcomes.
Council notes the LUFP mentions the impacts of the Covid-19 pandemic on Victoria’s population,
economy and society. Council is further seeking to understand any long term effects of the pandemic
on the performance of Boroondara’s local economy and its activity centres. Council is also planning
to move to a hybrid working model on a permanent basis, which may reduce the size of available
expenditure in local activity centres. At this point, Council does not have a full understanding of the
permanent and temporary changes arising for local business conditions from the pandemic but is
working to build a deeper understanding. A key issue for Council has been the increased pressure on
outdoor space, specifically sportsgrounds and parks as a result of the increase in working from home
and a focus on local activities. This includes increased active recreation including walking and cycling,
particularly within parks and reserves.
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2. CHAPTER 2 - REGIONAL CONTEXT
Council acknowledges this section seeks to present factual information on urban structure and
demographics informed by multiple sources and datasets. This section informs the vision and
subsequent theme-based directions and strategies.
The LUFP states the region’s population is projected to increase by over 216,000 people between
2020 and 2051 to a total of 784,040 people. An additional 119,170 dwellings is expected to be
provided across the region. The region is recognised as being predominantly residential, with its grid
layout and heritage being a key feature.
Whilst the Victoria in Future 2019 (VIF2019) is the official dataset used by the Victorian Government
to inform planning scenarios, many councils across Victoria use Forecast.id, including the City of
Boroondara. Therefore, it is important to note local population forecasts derived by Council for
dwellings, household structure and other metrics may differ from that reported by the Victorian
Government through VIF2019. It is also important to note Council does not develop projections
which extend beyond 20 years (2041). This differs from projections under VIF2019 which extend to
2051.
Officers note a useful addition to the infographic on Page 11 would be to include social and public
housing data, and a breakdown of housing types. It would also be useful to include residents’
industries of employment, and the proportion of people living and working in the area versus travel
to work outside of the region. It appears the employment and economy section of the infographic is
missing data.
This section of the LUFP notes the characteristics of the urban structure of the region including a grid
pattern of development, retail and commercial strips, rich heritage, the established suburban
character of Boroondara, rail corridors and tram system. A reference to the significant sport and
recreation facilities (indoors and outdoors) would be beneficial. The Melbourne Eastern Region Sport
and Recreation Strategy provides further detail.
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3. CHAPTER 3 - VISION: INNER SOUTH EAST METRO REGION IN 2050
The vision recognises the region’s diverse urban character and its cultural heritage, strong sense of
place and proximity to the Melbourne CBD will continue to attract residents and investment. The
vision seeks to balance the needs of a growing population and evolving economic base, while
protecting its natural assets and urban character.
Council is concerned about a lack of recognition or anticipation of structural changes to work
patterns and preferences into the longer term, and the perpetuation of floorspace and development
assumptions prior to the pandemic. Council does not believe this assumption can be made at this
point given the possibility of hybrid working models being a permanent fixture of how organisations
operate. Further, the introduction of vaccine passports in addition to current Covid-19 measures
such as check-in and social distancing could have a material impact on business operations. It is
expected businesses will be required to communicate and manage customers more strategically,
which would influence employment and consumer choices.
A reference to the importance of regional and local parklands should be included in the introductory
paragraph of the vision given the importance the community place on these assets, particularly
through COVID-19 restrictions.
The bullet points associated with the vision could also include an element which reflects equal
accessibility to amenities and transport for residents of all mobility levels. Officers believe there is a
lack of consideration for people with limited mobility throughout the document.
The LUFP vision notes an extensive open space network will provide opportunities for relaxation,
recreation and connection to nature within the city. Council believes this should also extend to
organised sport.
In relation to transport issues, the vision mentions ‘commuter cycling network’ which implies a
single interest in active transport travel to/from work. Council suggests including recreational trips
such as shopping and socialising as these trips also greatly contribute to the overall transport need.
No cycling infrastructure is shown on Map 1 despite ‘a safe commuter cycling network’ listed within
the vision. Council suggests the map is updated to show major existing & aspirational cycling routes
such as Strategic Cycling Corridors including the Box Hill to Hawthorn corridor.
The vision notes the region’s iconic tree canopy will be protected and extended to shade its
streetscapes and assist in urban cooling. It is unfortunate the LUFP continues to rely on private land
as the key focus of extending the tree canopy given the greatest vegetation loss is seen on private
land. Council believes this presents an opportunity for the Victorian Government to show leadership
on this issue which has been missed through the LUFP.
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4. CHAPTER 4 - PRODUCTIVITY
The LUFP notes the inner south-east region is known for its service-oriented economy with a strong
retail sector. The top five employment industries are healthcare and social assistance; retail trade;
education and training; professional, scientific and technical services; and accommodation and food
services.
The LUFP also notes the region is expected to accommodate 73,000 additional jobs by 2051, with the
highest jobs growth to be seen in Boroondara and Stonnington. The region is expected to
accommodate 783,000sqm additional commercial floorspace representing a 26% increase. The LUFP
suggests 70% of the required additional floorspace will be located in Boroondara and Stonnington.
Council provides the following feedback on this chapter in the LUFP:
Response
Council recognises the economic and employment functions which exist across the municipality
given its position within metropolitan Melbourne. Council continues to face ongoing challenges
with the planning provisions of the Commercial 1 Zone particularly delivering sufficient
employment outcomes through new development. Council does not have sufficient levers
available in the Commercial 1 Zone to influence land use mix in new developments. Residential,
office and retail uses are all as-of-right and do not require a planning permit. This generally means
Council must focus its assessment on built form and urban design outcomes.
Council has structure plans in place for the Hawthorn-Glenferrie Activity Centre and the Kew
Junction Activity Centre. Council also has a previously adopted structure plan for Camberwell
Junction which will be superseded by a new structure plan in the next 2-3 years. Council has an
ongoing challenge in all three activity centres managing land use mix given the limitations of the
Commercial 1 Zone. Built form controls are in place for both centres through Design and
Development Overlays. A new Structure Plan will be prepared over the next two years for
Camberwell Junction. Council recognises the LUFP accepts heritage is a significant factor in
undertaking local planning for Boroondara’s three Major Activity Centres.
Council’s Glenferrie Place Vision provides opportunities for the creation of an innovation precinct
based around Swinburne University to bring together education and industry, with affordable and
creative spaces that foster experimentation, lowers barriers to entry for start-up businesses,
encourage collaboration and create an ecosystem for innovation. Council is seeking to revitalise
Glenferrie, drawing on its distinctiveness. The Glenferrie Place Vision also seeks to enhance the
precinct to create a place for people to come together, stay, play and belong. Council has
developed a Place Vision based on extensive stakeholder consultation which has been adopted by
Council.
The Glenferrie Road Placemaking Project can be accessed at the link below:
https://www.boroondara.vic.gov.au/about-council/projects-and-majorworks/placemaking/glenferrie-road-placemaking-project.
The long term impacts of the coronavirus pandemic on employment uses in Boroondara remain
uncertain. However; initial inquires suggest emerging demand for office floorspace which can be
used as a hybrid working location and a transition from home based working, but is located
outside the CBD. It is anticipated organisations may shift towards hybrid working models over
time which would impact on the future demand for the type and location of office floorspace in
the middle suburbs. This could include more co-working spaces and locally shared working spaces,
in addition to working at home and at a designated place of work.
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It is expected local activity centres will continue to play an important part in the local economies
with a rise in service based businesses such as dentists, gyms, medical centres, and wellness
providers, in addition to traditional retail.
The uptake of online retailing could be reflected in further growth of home based businesses
driven by technology and the impact of Covid-19. This raises the question of how vacant shopfront
spaces are repurposed in future that provide benefit to the local community.
Feedback is provided on relevant Directions and Strategies below:
Direction 01




Direction 01:
Strategy 01




The commercial floorspace assumptions used to devise demand for an
additional 783,000sqm of commercial floorspace does not recognise or
anticipate structural changes in office demand arising from the pandemic.
Council suggests such assumptions must be questioned more rigorously and
a more nuanced approach identified to substantiate demand profiles which
may have been a reality prior to the pandemic. If such analysis has been
undertaken it has not been provided to council.
As mentioned in response to Direction 1, Council questions the need and
assumptions used by DELWP which imply increased demand for commercial
office space in light of changing patterns of work (in response to COVID).
Employers continue to support and encourage employees to work from
home (or more flexible working arrangements) which will mean staff are not
required to regularly meet/work in a formal office environment.
Opportunities are presenting for additional co-working spaces for teams to
meet for the purpose of collaborating and networking on an ad-hoc or
regular basis without the need for the traditional, more permanent office
space.

Direction 01:
Strategy 02



Agree, however enabling shop-top living would be a benefit and can co-exist
in strip shopping centres.

Direction 02



Council recognises the role of Swinburne University as a key educational use
in the municipality.

Direction 02:
Strategy 05



Council’s Glenferrie Place Vision provides opportunities for the creation of an
innovation precinct based around Swinburne University to bring together
education and industry, with affordable and creative spaces that foster
experimentation, lowers barriers to entry for start-up businesses, encourage
collaboration and create an ecosystem for innovation. This may result in new
business development in the centre.
Council is unclear about Swinburne’s role in driving large scale employment
outcomes due to reductions in the international student numbers and
consequent staffing levels. It is unclear when Swinburne University or other
tertiary institutions could reasonably expect to return to pre-pandemic
operational levels.



Direction 02:
Strategy 06



The Commercial 1 Zone supports convenience retail, service and business
uses in Council’s activity centres and the Swinburne University education
precinct including ancillary business opportunities and amenities.

Direction 03



Boroondara does not have any regionally significant industrial precincts, and
two locally significant industrial areas. Those are the Canterbury Road
Commercial Corridor and the Tooronga Commercial Corridor.
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Direction 03:
Strategy 09



Council is committed to retaining its two local industrial areas as given their
local employment function.
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5. CHAPTER 5 - HOUSING CHOICE
The population of the region is projected to reach 784,040 in 2051, an increase of 216,640 (+38%).
This is expected to result in an additional 119,170 dwellings which equates to 7% of all net additional
dwelling provision in Melbourne to 2051.
In 2036, Boroondara is projected to accommodate the highest population across the region with
32% of the region’s population (213,840). Under the Victoria in Future 2019 (VIF2019) projections,
Boroondara is expected to accommodate 87,700 total dwellings. Plan Melbourne 2017-2050 aims to
achieve 70% of new dwelling provision in established areas and 30% provision in the growth areas.
Under this scenario, Boroondara is expected to accommodate 88,100 total dwellings - a
redistribution of an additional 400 dwellings into Boroondara.
Key challenges for new housing provision in the region are balancing residential and employment
uses in activity centres, improving adaptable housing options, high land values, and a
disproportionately low supply of affordable housing relative to demand.
Council provides the following feedback on this chapter in the LUFP:
Response
Council appreciates the recognition of heritage and its importance in Boroondara. Over the past 5
years, Council has been progressing the Municipal Wide Heritage Gap Study to ensure valued
individual places and precincts have been protected by including properties in the Heritage
Overlay. At the conclusion of the Study, it is expected approximately 5,500 additional properties in
Boroondara will be included in the Heritage Overlay in the Boroondara Planning Scheme. This
recognises the importance of heritage to the Boroondara community.
Council places an emphasis on the importance of protecting valued neighbourhood character
across the City. This is especially the case in established residential streets through the application
of the Neighbourhood Residential Zone. Council continues to see high demand for apartment
accommodation in activity centres, whilst multi-unit development and townhouse typologies
occur at the edge of centres, and along main roads. Single house rebuilds continue to occur
throughout Boroondara’s established residential areas where large lot sizes mean a planning
permit is generally not required for demolition or development, in locations outside the Heritage
Overlay.
Council continues to oppose any imposition of housing targets on the basis that local
circumstances and planning controls should drive development outcomes, not Victorian
Government imposed targets. In particular, the use of arbitrary 400m and 800m walkable
catchments around activity centres and corridors as a basis for nominating new housing locations
is inconsistent with Council’s Housing Strategy. A more nuanced approach of how zones and
overlays are applied is required that reflects a location’s specific opportunities and constraints.
Council seeks clear policy directions within the final LUFP that housing strategies can be prepared
and adopted which may seek to deliver outcomes in some locations (with regards to density and
diversity) which may differ to what is set out in the LUFP’s high-level directions.
Whilst Council understands the expectation that Boroondara should accommodate a share of
Melbourne’s population growth and new housing demand, this should be determined locally and
in consultation with the local community. Council understands the methodology used in the LUFP
to identify Boroondara’s share of new population and dwellings. The realisation of different
housing typologies and locations for new housing supply should be determined locally.
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Council’s Housing Strategy does not identify Willison Station as being of significant strategic
importance as a housing investigation area. Council understands the location was identified by
DELWP through a preliminary assessment of zones and overlays within an 800m catchment
around existing and proposed railway stations. Advice from DELWP suggests it is intended councils
conduct more detailed reviews of housing investigation areas to determine the capacity for
additional housing. Council suggests the Willison Station Housing Investigation Area be deleted
from the LUFP.
Overall, this section of the LUFP including content, directions and strategies could recognise and
make a greater mention to infrastructure and housing provision for people with limited mobility.
Council also seeks clarity on how the distribution figures in Table 6 (Page 42) have been
calculated. This would be useful to include so readers know how additional dwelling expectations
have been distributed amongst the different local government areas within the region.
Council understands the importance of affordable housing provision in Boroondara, and Council is
aware Boroondara has been identified by Homes Victoria as a priority location for new affordable
housing supply. Council questions the approaches being undertaken by Homes Victoria through
the Big Housing Build, particularly the lack of community involvement in decision-making and the
confined scope of matters to be consulted on with local councils by Homes Victoria. This was most
recently seen with respect to the Markham Estate, Ashburton and Bills Street, Hawthorn projects.
Homes Victoria requested Council respond to the package of plans and documents for 1-12 Bills
Street, Hawthorn no later than 28 days from the issue of the letter to Council at the time. This was
despite Clause 52.20-4 not imposing a time limit for Council to respond.
Feedback is provided on relevant Directions and Strategies below:
 Council has implemented the new residential zones using a framework which
Direction 04
communicates where housing diversity can be encouraged, and where
medium-density housing and other forms of housing can be accommodated
consistent with preferred neighbourhood character.
 Council understands the LUFP seeks to deliver 70% of new housing demand
Direction 04:
into established areas. Council has implemented the residential zones using
Strategy 10
neighbourhood character as its guiding principle consistent with community
expectations.
 Council will continue to consider new development on its merits in context of
neighbourhood character objectives and the residential zone framework
implemented by Council.

Council
does not support the application of 400-800m walkable catchments
Direction 05
as a prescriptive measure for identifying and supporting increased housing
densities and diversity, although it is recognised the LUFP notes its
implementation is dependent on local planning controls and zoning, and that
Councils are primarily responsible for how zones are applied locally.
 Council’s residential framework accepts the nomination of Camberwell
Junction, Hawthorn-Glenferrie and Kew Junction as Major Activity Centres.
 Council’s Housing Strategy accepts these locations as areas for higher density
housing and that these outcomes are being achieved where appropriate.
 Boroondara has 31 neighbourhood activity centres generally zoned
Commercial 1 Zone. Built form outcomes in these centres are managed
through a combination of discretionary and mandatory planning controls.
 Council questions the strategic merit and context for nominating Willison
Station as a Housing Investigation Area. This is inconsistent with Council’s
adopted housing strategy and includes constraints such as open space, the
Golf Links Estate heritage precinct and Council’s waste transfer station.
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Direction 05:
Strategy 11
Direction 05:
Strategy 12
Direction 05:
Strategy 13

Direction 05:
Strategy 14
Direction 06











Direction 06:
Strategy 15





Direction 06:
Strategy 16




Direction 06:
Strategy 17






Direction 06:
Strategy 18




The Power Street, Riversdale Road, Glenferrie Road (south of activity centre)
area is zoned Residential Growth Zone and Council understands this area to
be a housing opportunity area.
Council’s adopted Housing Strategy and residential zoning framework guides
decision-making with respect to new housing supply.
New housing development in the vicinity of the Surrey Hills level crossing
removal process will be guided by Council’s adopted Housing Strategy and
local planning controls.
Council questions the identification of the area in the vicinity of Willison
Station as a housing investigation area. This area is not identified by Council
as a priority area for new housing investigation in Council’s adopted Housing
Strategy and includes constraints such as open space, the Golf Links Estate
heritage precinct and Council’s waste transfer station. Council suggests the
Willison Station Housing Investigation Area be deleted from the LUFP.
Council considers design outcomes in new development on its merits in
context of neighbourhood character considerations, Council’s adopted
Housing Strategy and residential zoning framework.
Council’s adopted Housing Strategy and residential zoning framework guides
decision-making with respect to new housing supply.
Council understands and agrees that Swinburne University continues to be a
key driver of student accommodation, particularly in Hawthorn. Council
considers each application on its merits.
Council supports the provision of adaptable housing options to
accommodate the changing future needs of the region. Council will continue
to assess applications for adaptable forms of housing on its merits, consistent
with the provisions of the planning scheme.
Council sees this as an opportunity for the Victorian Government to show
leadership and include state-wide standards that deliver high quality local
outcomes.
Council supports exploring alternative and sustainable residential
development formats, such as co-housing or build-to-rent in appropriate
locations.
Council has generally opposed car-free residential developments on the basis
of community expectations parking will be provided, and the requirements of
the Boroondara Planning Scheme to provide car parking.
This strategy is meaningless without intervention from the Victorian
Government.
Council continues to be disappointed the Victorian Government does not
show leadership on this issue. The Victorian Government is primarily
responsible for managing the planning system and providing the necessary
mechanisms to council to deliver outcomes locally. The continued delay for
more than a decade of the Victorian Government to improve ESD policy and
standards in the Victorian planning system is disappointing.
The Victorian Government is responsible for managing the Victorian building
system. The recent issues with flammable cladding shows construction
standards and techniques in Victoria continue to evolve in the absence of
proper regulation.
It is unclear what this strategy is trying to achieve.
Councils considers design outcomes in new development on its merits in
context of neighbourhood character considerations, Council’s adopted
11
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Direction 07:





Direction 07:
Strategy 19






Direction 07:
Strategy 20




Direction 07:
Strategy 21:




Housing Strategy and residential zoning framework. This includes infill
development.
A reference for the social housing stock projections on page 52 would be
useful to include to understand what factors have been considered in
calculations - ‘Victoria has the lowest proportion of social housing in Australia
and will require 4,000 homes per year for Victoria’s social housing to reach
the national average of 4.2 per cent of social housing to total dwellings’.
Due to COVID19 there may be an increased need for social housing, which
could be captured in this section.
Include/update strategies to ensure consultation with council is undertaken
during the planning process.
Council’s adopted Housing Strategy and residential zoning framework guides
decision-making with respect to new housing supply including affordable
housing.
Council understands the importance of providing more affordable housing in
Boroondara. Council has opposed the process being undertaken by Homes
Victoria with respect to a lack of meaningful consultation on developments
and low level involvement of the community in decision-making.
Council sees this as an opportunity for the Victorian Government to show
leadership and include a requirement for affordable housing provision as
part of private developments.
Clarify what is meant by ‘where there are not necessarily proposed transport
upgrades’
Update strategy 20 to ‘Redevelop existing State and Federal government
owned-land…’
Note adherence to local government housing strategies when redeveloping
existing social housing stock
Clarify what is meant by ‘intensify’
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6. CHAPTER 6 - INTEGRATED TRANSPORT
The region is highly accessible by fixed rail and tram public transport with the region consisting of a
radial rail system, 13 tram routes and 20 bus routes. The tram routes follow the main roads, mostly
in a grid layout. The region benefits from high frequency services given the number of rail services
which converge through the region, into the Melbourne CBD.
The region is also served by numerous arterial roads with key arterial roads including the Eastern
Freeway and the Monash Freeway. North East Link and the Chandler Highway upgrade are expected
to increase traffic movement through the northern part of the region. Most arterial roads in the
region are expected to be approaching capacity by 2031. A higher percentage of workers walk and
cycle to work than in the wider metropolitan area, with the bicycle network being predominantly onroad.
Council provides the following feedback on this chapter in the LUFP:
Response
Council understands the key road and public transport infrastructure which exists in Boroondara.
Council believes the LUFP does not focus sufficiently on active transport, instead relying on
repeating previously quoted census data. There is little mention of key routes or off-road paths
which comprise the majority of cycling activity.
Council sees active transport as a significant opportunity for Victorian Government and regional
leadership given only 2% of commuting trips are made by bicycle. Whilst a slightly higher share of
the regional population utilise active transport, the on-road active transport network is
significantly compromised by poor or sub-standard infrastructure including unprotected bicycle
lanes and wide kerbside lanes. This network largely caters for a very small subset of ‘serious’
cyclists. Road separation from vehicles is inadequate in general. Council believes separation from
vehicles, including protected on-road facilities and off-road paths, should be a key priority.
Upgrades to the off-road walking and cycling path network is required as the population
increases. This includes providing additional links (e.g. Box Hill to Hawthorn) and separated
facilities for cyclists and pedestrians. Council suggests this point be added within the regional
challenges.
Feedback is provided on relevant Directions and Strategies below:
 There is a lack of inter-regional public transport connections connecting
Direction 08
Boroondara to Banyule and Manningham and Darebin. Council suggests
including any improvements within ‘other key enhancements’.
 Figure 14 - Council is unclear how the key regional linkages have been
identified.
 Agree with the strategy to improve public and active transport connections
Direction 08:
between major activity centres.
Strategy 22
Direction 08:
Strategy 23
Direction 08:
Strategy 24





Toorak Road is a main arterial road which may not be conducive to providing
high quality public and active transport connections to the Burwood SRL
Station.
There is a need to improve north-south transport connections including
between Camberwell and Caulfield and also between Boroondara and
municipalities to the north (Banyule, Manningham and Darebin).
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Direction 08:
Strategy 26
Direction 08:
Strategy 27
Direction 09
Direction 09:
Strategy 28
Direction 10











This strategy is high level, with implementation being unclear.



This strategy is high level, with implementation being unclear.



This strategy is high level, with implementation being unclear.





Active transport needs to safe, not only easy/convenient/cheap.
The LUFP does not offer any solutions to achieve this such as protected/popup bicycle lanes.
This strategy is high level, with implementation being unclear.



This strategy is high level, with implementation being unclear.




Direction 10:
Strategy 30
Direction 10:
Strategy 31
Direction 10:
Strategy 32
Direction 11:

Direction 11:
Strategy 33
Direction 11:
Strategy 34

Upgrades to on-road cycling infrastructure are a key component to improving
the efficiency of the road network.
Road network improvements should include on-road cycling improvements
(protected where possible), not limited to vehicular movement.
End of trip facilities e.g. bicycle parking, showers should also be provided for
new residential and commercial developments.
There is an important opportunity to provide a new off-road cycling link from
Box Hill to Hawthorn.
Kew to Highett is already identified as a Strategic Cycling Corridor route.
Officers understand the intent for a sustainable transport link to Deakin
University and Burwood Station (Suburban Rail Loop) is required however
Toorak Road is unlikely to be suitable given the road environment and status
as a major arterial road corridor - alternative routes may be more viable.
This strategy is high level, with implementation being unclear.



Direction 10:
Strategy 29

This is a Victorian Government responsibility. Council supports
improvements to the bus and tram network. Accessibility should also be
improved through upgrades to fleet and stop infrastructure.
Council supports this strategy, particularly the opportunity for a new route
between Box Hill and Hawthorn.
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7. CHAPTER 7 - LIVEABILITY
The LUFP recognises the region is characterised by heritage buildings, tree-lined streetscapes, high
amenity neighbourhoods, popular retail and entertainment locations and culturally diverse activity
centres. The LUFP further notes the tension which exists between retaining and protecting these
important aspects of liveability, whilst supporting a growing population.
Waterways are noted as a defining feature of the region including the Yarra River and Port Phillip
Bay, with the Yarra River forming the northern boundary of Boroondara. Waterways are recognised
as providing vital open space and habitat connections throughout the region, and offer a natural
break from the urban environment.
Response
The Inner South East is recognised for its heritage buildings, tree-lined streetscapes, high amenity
neighbourhoods, popular retail and entertainment spines and culturally diverse activity centres.
Boroondara is bounded by the Yarra River (Birrarung) and Gardiners Creek and are significant
waterway assets for the region. These areas are also known to have high Aboriginal cultural
heritage values. The Wurundjeri Woi Wurrung people of the Kulin Nation are the recognised
Traditional Owners of the land encompassing Boroondara.
Yarra Bend Park and Studley Park are also recognised as large areas of natural bushland,
supporting an extensive tree canopy and providing a haven for urban wildlife. The sport and
recreation opportunities in these areas are noted as shared trails and sports grounds. Boroondara
supports the strengthening of the urban forest through planting within established gardens and
streets, however it is noted private land is where the greatest loss off tree canopy is occurring.
Council recognises the importance of heritage to the built form fabric of Boroondara. Over the
past five years, Council has been undertaking the Municipal Wide Heritage Gap Study to identify
and protect properties through inclusion of properties in the Heritage Overlay. Heritage studies
have also been implemented in Balwyn, Balwyn North and Deepdene and in Surrey Hills. The
importance of heritage in Boroondara recognises the multiple and overlapping eras of
development which have occurred in the municipality with Boroondara containing some of the
earliest post-contact heritage built form in Melbourne. Boroondara also contains numerous
properties on the Victorian Heritage Register. The liveability of Boroondara is also assisted by its
numerous activity centres providing local services to the population.
The Hawthorn Arts Centre is recognised as a cultural facility with a significant program of events
on offer throughout the year.
The LUFP notes Boroondara provides for 35.6sqm of open space per person which is greater than
the regional rate of 24sqm of open space per person. Boroondara also provides key shared paths
and trails including the Outer Circle Trail/Anniversary Trail. A key challenge is the ongoing
provision of public open space to serve the population in context of competing land use pressures
and land shortages.
Feedback is provided on relevant Directions and Strategies below:
 Council agrees with the sentiments expressed in the LUFP with respect to
Direction 13:
protecting and enhancing the health of the region’s waterways, coastline and
habitat areas.
 Council agrees with this strategy but limited direction is provided to local
Direction 13:
government on how this is to be achieved outside of the reliance on the
Strategy 37
planning system.
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Direction 13:
Strategy 38
Direction 13:
Strategy 39
Direction 14:







Direction 14:
Strategy 40
Direction 14:
Strategy 42:

Direction 14:
Strategy 43:

Direction 15:














Direction 15:
Strategy 44

Direction 15:
Strategy 45






Council sees an opportunity for the Victorian Government to provide better,
clearer environmentally sustainable design standards and resources to
deliver improved outcomes locally.
Council agrees with this strategy but limited direction and commitment is
provided.
Council agrees with this strategy with respect to working with Traditional
Owners to support ongoing improvements to the region’s major waterways
and habitat links within the region.
Council has initiated a Placemaking function which is looking at opportunities
to create new, high quality public spaces.
Victorian Government transport agencies should provide leadership to
facilitate a transition from the current vehicle movement-focused model
towards a more place-based transport network which promotes and caters
for active transport modes.
Improving access to local sportsgrounds should be included as a priority.
Council supports this strategy. The Anniversary Trail connects numerous
access to suburbs and destinations within Boroondara and the wider region.
Council supports this critical strategy to meet increased demand for access to
open space. Consideration should be given to how private landholders (e.g.
schools) can be incentivised to provide access to facilities and open space for
wider public use.
Council seeks to make a positive contribution to the public domain as well as
the creation of new public realm where and when possible.
Open space and sportsgrounds should be provided in a considered way to
ensure key sport and recreation needs are met e.g. providing sufficient
parking when sportsgrounds are developed.
Council supports this direction aimed at improving public amenity, retail
vibrancy, and urban biodiversity. Council is committed to:
o Preserving and promoting heritage and public places through its
comprehensive planning and placemaking frameworks and strategies.
o Promoting and encouraging design excellence in new private
developments and public places.
Existing policy and action plans which support smart water management
design including passive irrigation, reduction of impervious surfaces, water
sensitive urban design, and rain water storage in parks and public facilities.
Actively seeking opportunities to rationalise car parking in its mayor activity
centres through its transport strategies and its placemaking plans.
Exploring shifting public parking into multi-deck facilities as a way to free up
land to create new public open spaces.
Seeking opportunities to promote active transport and implement shared
road environments in high pedestrian activity centres.
The existing placemaking framework sets a collaborative approach to map,
design and implement great public places for the community.
Council has a long-held commitment to identifying and protecting valued
heritage places and precincts, most recently through the Municipal Wide
Heritage Gap Study.
Council’s commitment to a suite of holistic, inclusive and collaborative
placemaking strategies ensures ambitious and forward-thinking outcomes.

16
Page 33 of 197

LC EPC
INQUIRY INTO THE PROTECTIONS WITHIN THE VICTORIAN PLANNING FRAMEWORK
SUBMISSION 53 - ATTACHMENT 1
RECEIVED 31 JANUARY 2022

Direction 15:



Strategy 46

Direction 15:
Strategy 47



Aboriginal and First Nations visibility and rich cultural heritage is actively
sought and promoted through Council’s arts and cultural activation
programming, which is central to the broader placemaking approach.
Other opportunities to understand place and culture include wayfinding and
place naming and explaining.
Council’s placemaking framework and its internal cross-disciplinary structure
ensures an inclusive, diverse and rich understanding of place, history and
culture are reflected in its plans, strategies and initiatives.
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8. CHAPTER 8 - STRONG COMMUNITIES
The region is recognised as culturally diverse with around 46% of the population born overseas. The
region has the lowest Aboriginal population in metropolitan Melbourne. The Socio-Economic Index
for Areas (SEIFA) ranks LGAs according to their relative socio-economic advantage and disadvantage.
In 2016, Boroondara was ranked No. 1 in social and economic advantage in Victoria. A key factor
behind this is the education attainment levels of the population.
Response
The inner south east is understood to have high socio-economic advantage relative to the
metropolitan area.
Map 7 indicates Boroondara has two major recreational facilities including the State Fencing
Centre (Kew East) and the Victorian Weightlifting Centre (Hawthorn). Other regional scale
facilities are mapped however it is unclear as to the definition of ‘regional facility’, and why some
sportsgrounds such as Camberwell Sports Ground, are included but other facilities are not
mapped.
Swinburne University is recognised as a State significant education precinct. There are no State
significant health facilities nominated. Boroondara is home to many private secondary schools as
well as Government primary and secondary schools.
It is the understanding of officers that Nillumbik has the highest SEIFA in Victoria (1,099), with
Bayside having the same index as Boroondara.
Feedback is provided on relevant Directions and Strategies below:
 Council understands social infrastructure should be provided in a
Direction 16:
coordinated manner, and the need for facilities to meet the needs of
community expectations. A key issue for Council is competing land use
pressures and land shortages for new facilities.
Direction 16:
 Council is limited to an extent by the land available for facility provision and
Strategy 48
the scope of co-location benefits which can be derived. Council has worked
with neighbouring councils in those instances where usage may include
residents of an adjoining municipality or where a facility is situated in close
proximity to a municipal boundary.
Direction 16:
 Council is limited by the extent of available land in terms of proximity to
Strategy 49
activity centres and other infrastructure. Many facilities are located close by
to public transport.
 Council seeks stronger recognition of creating accessible infrastructure for
people with limited mobility.
Direction 16:
 Council is seeking to upgrade its social infrastructure to meet evolving
Strategy 50
community needs. This includes the Kew Recreation Centre redevelopment
currently under construction.
 Also to support accessibility to social infrastructure for all community
members - people with limited mobility, older adults and lower income
people.
 Intergenerational spaces
Direction 16:
 Council supports improved utilisation of public land such as school grounds
Strategy 51
or golf courses for open space, recreation activities or improved trail
connections. This includes providing community access at times and in ways
that do not jeopardise their primary purpose.
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Direction 16:
Strategy 52
Direction 17:



Direction 17:
Strategy 53






Direction 17:
Strategy 54
Direction 17:
Strategy 55
Direction 17:
Strategy 56






Direction 18:



Direction 18:
Strategy 57





Direction 18:
Strategy 58




Direction 18:
Strategy 59



Direction 18:
Strategy 60



Council is seeking to provide facilities which meet the needs of a wide range
of age groups including an ageing population in the region.
Swinburne University is recognised as a State significant education precinct.
Its location within the Hawthorn-Glenferrie Activity Centre maximises
opportunities for the agglomeration of ancillary education and other
services, retail, commercial and accommodation uses. This includes student
accommodation. There are no State significant health facilities in
Boroondara.
The Hawthorn-Glenferrie Structure Plan seeks to consolidate the benefits of
the activity centre including the role and function of Swinburne University.
The existing provisions of the Commercial 1 Zone provide flexibility for a
range of uses to be accommodated in the centre however Council is unable
to sufficiently manage land use mix to deliver the best outcomes for the
community on a consistent basis because of the extent of uses which do not
require a planning permit.
Council’s basis of assessment is limited largely to built form outcomes
through the Design and Development Overlay.
Swinburne University is the key education infrastructure asset in Boroondara.
Council continues to work with Swinburne University on the needs of the
campus and how its future operations may impact the local community.
Council continues to work with Swinburne University on the needs of the
campus and how its future operations may impact the local community.
Council continues to work with other social and health infrastructure
providers as required in relation to any matters which may create interface
issues with operations.
Boroondara’s urban structure largely reinforces 20 minute neighbourhood
principles through its public transport availability, and network of activity
centres, neighbourhood activity centres and local centres. The Boroondara
Housing Strategy acknowledges the role of centres in new housing provision.
Council would appreciate a consistent designation of neighbourhood and
local centres across the region to allow for consistency of understanding and
local planning.
Council is not seeking to create new activity centres in Boroondara given the
existing activity centre network which already exists. Boroondara’s urban
structure largely supports the 20-minute neighbourhood principle due to its
era of development.
Council is seeking to adopt a place-based approach to local planning and
visioning including in Maling Road, Hawthorn-Glenferrie and Camberwell
Junction.
Council would consider the development of a consistent designation of
neighbourhood activity centres across the region.
Design and Development Overlays are already in place in the Boroondara
Planning Scheme for Council’s 31 neighbourhood activity centres.
Council is limited by the provisions of the Commercial 1 Zone which support
the role of activity centres providing a range of retail, social infrastructure
and allied health services to their respective local catchments.
Boroondara does not contain any urban renewal precincts. Council is
involved in the Surrey Hills level crossing removal project and continues to
advocate for high quality outcomes for the local community.
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9. CHAPTER 9 - SUSTAINABILITY AND RESILIENCE
The region is recognised for its significant tree canopy cover and stock of remnant native vegetation
and biodiversity. However, the loss of tree canopy cover is becoming acute and will pose challenges
for urban cooling and reducing urban heat island effect. The region’s watercourses, natural
landscapes and biodiversity areas are also becoming increasingly vulnerable to climate change, and
there is a challenge in maintaining and rehabilitating these areas.
Response
The theme recognises the challenges of climate change, urban heat island effect, and the critical
role trees play in mitigating these issues. The LUFP recognises that residential land is the primary
contributor of trees, followed by streets and parks. However, the LUFP fails to adequately
advocate for tree retention on private land or improved outcomes for street trees. For example:
 The plan does not seek to retain trees on private land in high density residential areas, despite
these areas experiencing the greatest impacts from heat.
 The plan does not seek a review of powerline clearance regulations to reduce powerline
pruning, despite powerline clearance pruning resulting in major canopy loss.
 The plan does not recognise the extensive canopy loss of park trees as a result of the North
East Link.
The LUFP also fails to consider the importance of reducing human induced impacts on the
environment including human induced contributions to climate change. Planning for new housing
presents critical opportunities to reduce greenhouse gas emissions, manage surface water and
associated flooding impacts, water conservation and pollution, and maintain tree canopy and
protect and enhance biodiversity. Critically, building and planning decisions have the potential to
lock in long term and potentially multigenerational impacts. It is essential that sustainability (not
only adaptation) is integrated into all elements of the LUFP.
The Boroondara Climate Action Plan includes several actions supporting trees and canopy
coverage. The Plan notes:
 Climate Change presents a serious challenge in maintaining and expanding the tree canopy, as
the climate is already at the extreme range suitable for many of Council’s urban trees
(particularly European species).
 There are limited suitable locations for expanding tree canopy on Council land without
impinging on other land uses, regardless of resource investment,
 Retention and expansion of canopy on private land requires clear direction through state
planning policy along with meaningful incentives and disincentives that support tree canopy.
The provision of new housing and commercial floorspace is in conflict with the protection and
enhancement of tree canopy and open space. This is further exacerbated by low occupancy and
high footprint dwellings and peripheral hard surfacing which could be better utilised for canopy
trees.
The LUFP fails to recognise the problems in the Victorian building and planning systems which
perpetuate poor environmental outcomes including:
 Discretionary planning controls in ResCode and inadequate controls to mandate canopy trees
on private land or deliver sufficient setbacks.
 No building permit requirements for the development of single houses on lots greater than
500sqm in site area resulting in clearing of land, loss of existing tree cover and lack of
requirements to reinstate or require new canopy trees to be installed.
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The LUFP fails to commit the Victorian Government to leading the reform of the planning and
building systems in Victoria to ensure local councils have the capacity to deliver outcomes locally
on private land.
Feedback is provided on relevant Directions and Strategies below:
Direction 19:

Boroondara is committed to increasing canopy cover in the coming decades to
mitigate climate change and urban heat. While this plan seeks tree retention on
private property in some areas, it only seeks limited tree retention in the areas
likely to be the hottest.
This plan also assumes public land has considerable capacity for further tree
plantings. This does not appear supported by any analysis of planting opportunity
on public land.
It is not clear how Boroondara can meet these aspiration targets of increasing
canopy cover on public land when:





Direction 19:
Strategy 61:





Direction 19:
Strategy 62:

Direction 19:
Strategy 63:

Direction 20










Boroondara is already constrained with having less open spaces per person
than the Melbourne Metro average (Figure 16, page 75).
Council must still provide open areas for passive recreation. Therefore over
planting parks will reduce community enjoyment.
Boroondara’s parks and open space is already providing space for the
replacement of canopy lost as a result of the North East Link.
Any increase in street tree canopy cover is difficult under current powerline
clearance pruning requirements.
Council supports tree retention but the strategy relates only to areas not
identified for increased housing density.
The areas of increased housing density - shown in Map 3 (page 46) are the
same as those shown as Priority - urban heat response in Map 9 (page 99).
For these ’20 minute neighbourhoods’ to be successful people need to be
able to walk/ride on cool, attractive environments.
Tree retention needs to be sought on all land use types across Boroondara to
mitigate urban heat.
This is a good strategy and aligns with the intent of Boroondara’s Tree
Protection Local Law.
This should also support more compact building forms to provide meaningful
space for new tree plantings.
Boroondara’s waterways are already typically highly treed and therefore this
is not a significant planting opportunity.
Significant street tree canopy increase requires:
o Funding powerline conversion to underground or Aerial Bundled Cable
o Revision of the powerline clearance requirements around low voltage
wires, based on evidence of power outage causes, and the importance of
canopy cover.
This section as considered a missed opportunity for the Victorian
Government to show leadership on sea level rise and tidal inundation. No
detail is provided in relation to an ‘adaptation approach’ with respect to
public infrastructure and assets.
Currently, Victoria’s planning system lacks any meaningful guidance to local
government to carry out local planning and provide legislative support for
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local decision-making. Council believes a response to this issue should be led
by the Victorian Government with guidance then provided to local councils
on their role.
Direction 20:
Strategies 6568



Boroondara is not located in a coastal area of the region, however the Yarra
River and other river corridors could be significantly affected by sea level
rise. This issue provide the opportunity for the Victorian Government to
show leadership through legislative support, planning system reform and
guidance to local government.

Direction 21:



The direction is largely consistent with Council’s current Integrated Water
Management Strategy. Council supports a reduction in stormwater runoff.
It is expected this may also reduce potable water use.
Council supports the capacity to scale this approach including from single
household actions, to larger public works.



Direction 21:
Strategy 69



Council supports this strategy. The strategy aims to reduce stormwater
runoff and reduce potable water use, through actions at a range of scales.

Direction 22:



This direction concisely summarises the major challenges faced by
accommodating green infrastructure in urban locations but fails to offer little
to resolve these challenges. Shifting to better green infrastructure requires
more dedicated space and higher design and construction costs.
The lack of space and additional costs are issues for both Councils and private
landowners and this direction does not clearly improve this situation.


Direction 22:
Strategy 70



Council agrees with this strategy with respect to public realm design and
enhancements.

Direction 22:
Strategy 71



Council agrees with this strategy however the planning system does not
provide sufficient guidance or planning controls to local councils through the
Victoria Planning Provisions about how these outcomes can be achieved on
private land.

22
Page 39 of 197

LC EPC
INQUIRY INTO THE PROTECTIONS WITHIN THE VICTORIAN PLANNING FRAMEWORK
SUBMISSION 53 - ATTACHMENT 1
RECEIVED 31 JANUARY 2022

10. CHAPTER 10 - IMPLEMENTATION
Council provides the following feedback on the actions included in the Implementation section of
the document:
Implementation
Action 1: Identify activity centres where
commercial development should be
prioritised to accommodate future needs
and generate local employment
opportunities. Review the capacity of the
identified major activity centres within the
region to feasibly accommodate additional
commercial floorspace within their
relevant precinct boundary.

Glenferrie - Council has a Place Vision and Place
Plan to be adopted by Council in late 2021 for the
precinct which should be referenced in the LUFP.
Camberwell Junction - Council is commencing a
Placemaking project for Camberwell Junction and
will be developing a new Structure Plan for this
precinct. The Camberwell Junction Place Plan and
Structure Plan are due for Council adoption late
2022/early 2023.
The LUFP should mention Council’s approach to
special rate and charge schemes for Marketing and
Business Development for centres. This is a core
component of Council’s economic development
function.

Action 2: Undertake Precinct Planning for
the Cheltenham Suburban Rail Loop
Precinct with local councils and other
stakeholders to guide land use change,
transport integration and the creation of a
liveable, walkable and prosperous precinct.

Not relevant to Boroondara.

Action 3: Implement a program of State
Government-led planning projects, in
partnership with local government to
ensure major activity centres and urban
renewal areas maximise their respective
strategic opportunities. Priority will be
given to those which deliver significant
jobs and housing; leverage investment in
state infrastructure; and play an important
role in the growth corridor and/or region.
State-led planning for these state- and
regionally significant places will contribute
to creating liveable communities and
achieving more dwellings and jobs in
established areas and identify
implementation and coordination actions
that support growth and economic
investment.

Council seeks clarity about the specific nature of
State-led planning to be initiated with respect to
Major Activity Centres. Council is seeking to develop
a Structure Plan for Camberwell Junction in the next
2-3 years. It is appropriate for Council to prepare
the structure plan without direct input from the
Victorian Government.

Action 4: Update planning schemes to align Council has implemented the new residential zones
with housing policies in Plan Melbourne
using a framework which communicates where
and the Inner South East Metro Land Use
housing diversity can be encouraged, and where
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Framework Plan and the implementation
of the reformed residential zones. This
includes:


Providing capacity for 15 years of
regional housing supply focusing on
locations identified for housing growth
in the LUFP
 Reviewing planning controls in housing
investigation areas as potential
locations for substantial or incremental
housing change.
This may require strategic planning work to
support these changes, such as preparing
or updating local housing strategies or
preparing structure plans to further
investigate where increased densities can
be supported, and determine specific
changes required to planning schemes.

medium-density housing and other forms of housing
can be accommodated consistent with preferred
neighbourhood character. Council’s adopted
Housing Strategy reinforces this approach.
Council believes interventions by the Victorian
Government should be directed to dealing with real
and current shortcomings in the planning system
with respect to issues such as environmentally
sustainable design, climate change and affordable
and adaptable housing, instead of being aimed at
matters of local housing demand, supply and
capacity.
Council would oppose any attempt to impose
housing targets and implementing planning controls
in the Willison housing investigation area. This area
has not been identified by Council in its adopted
Housing Strategy as an area of future housing
supply and is constrained by open space, the Golf
Links Estate heritage precinct and Council’s waste
transfer station.

Action 5: Identify underutilised and surplus
government land that has potential to
deliver social housing.

Change Action to ‘Identify underutilised and surplus
State and Federal government land that has
potential to deliver social housing, in consultation
with local government’.

Action 6: In partnership with councils,
identify a pipeline of sites in the Inner
South East Metro Region for social and
affordable housing.

Council is aware of the priority being placed on
Boroondara for increased affordable housing
provision.

Action 7: Investigate barriers and
opportunities to increase public and active
transport mode share across the region to
support culture change, spread demand on
transport infrastructure, reduce
greenhouse gas emissions and support 20minute neighbourhood outcomes. Identify
trial locations in the region to focus the
investigation.

Action 7 could be updated to include recognition of
accessibility of transport modes for people with
impaired mobility.

Council supports the provision of more affordable
housing but has concerns over the process being
deployed by Homes Victoria with respect to the
planning and delivery of the Big Housing Build.
These concerns are primarily with the lack of
meaningful engagement with Council and the
community on development proposals.
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Action 8: Prepare a regional urban
biodiversity strategy to protect existing
habitat corridors, increase their
interconnectivity and guide investment,
including identifying physical gaps in key
habitat corridors. Consider land use
solutions that enable interconnected
biodiversity corridors.

Action 9. Identify public land holdings that
could be used for open space and/or trail
connections. Provide and initiate a
streamlined approach to making them
publicly accessible.

Supported. The Victorian Government should
ensure coordination with Council to reflect existing
and ongoing analysis, strategies, priorities and
initiatives.
This action could include: work with Indigenous
stakeholders in this action to embed Indigenous
consultation in the planning document.
While Indigenous heritage and collaboration is
recognised throughout the document currently only
one strategy (48) includes engaging Aboriginal
communities.
Land holdings could be identified in consultation
with local government. Consideration should be
given to how private landholders (e.g. schools) can
be incentivised to provide access to facilities and
open space for wider public use.
This action should include ‘organised sport’ as a
potential use of public land holdings.

Action 10: Map all schools, golf courses,
tertiary campuses and other large land
holdings across the region to identify
opportunities for shared use agreements
of open space/sporting facilities out of
hours.

Council supports improving opportunities for shared
use agreements with educational facilities and the
mapping of identified sites for this purpose.

Action 11: Identify non-residential land
where additional canopy trees can be
planted to offset vegetation removal.

There is likely to be limited opportunity in
Boroondara for non-residential land to be available
for offset planting.

Action 12: Update budget business case
submission templates and guidance to
identify how initiatives align with Plan
Melbourne and the Land Use Framework
Plans.

Council does not provide comment on this action.
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11. CHAPTER 11 - APPENDIX
Council provides the following comments with respect to the appendix:
Appendix 01
 ‘The Inner South-East Affordable Housing Study (April 2020)’. Council has not endorsed this
Study.
The LUFP does not reference:




The Department of Jobs, Precincts and Regions Strategic Plan 2019-2023
Inner Metro Melbourne Local Jobs Plan - last modified December 2020
The Melbourne Eastern Region Sport and Recreation Strategy
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1 March 2021

Stuart Menzies
Director, State Planning Services
Department of Environment, Land, Water and Planning
8 Nicholson Street
MELBOURNE VIC 3002

Dear Stuart
Re: The protection of standalone ‘contributory’ heritage properties
I am writing to you regarding an emerging issue in heritage protection in the
City of Boroondara.
In response to concerns expressed by our community, Council has recently
considered a number of options to protect standalone ‘contributory’ heritage
properties that do not qualify for protection by the Heritage Overlay under the
current heritage protection framework.
Some properties the community view as having heritage value do not qualify
for inclusion in the Heritage Overlay in the absence of a recommendation by a
suitably qualified and experienced heritage consultant that these properties
met the standard of being ‘individually’ significant. The available statutory
framework fails to recognise these standalone ‘contributory’ properties as
having heritage value unless they are individually significant or form part of a
cohesive heritage precinct. The loss of these properties is of significant
concern to the community and negatively impacts the highly valued heritage
character of Boroondara.
An officer report to Council’s Urban Planning Special Committee on
community interest in the heritage protection of 5 Trumper Street, Camberwell
and 57 Berkeley Street, Hawthorn highlights the gap between community
expectations, industry best practice and heritage experts’ advice.
The Department of Environment, Land, Water and Planning (DELWP)
subsequently refused to protect 5 Trumper Street, Camberwell and 57
Berkeley Street, Hawthorn (Amendments C331boro and C332boro), noting
that the request was contrary to heritage standards and procedures.
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In response, Council is advocating for a change in the Victorian Planning
Provisions and the Planning Practice Note 01: Applying the Heritage Overlay
to enable the protection of standalone ‘contributory’ heritage properties by
introducing a second category of individually significant place. This would
potentially enable places such as 5 Trumper Street, Camberwell and 57
Berkeley Street, Hawthorn to be protected on a site specific basis.
The proposed heritage grading structure would include a Category 1
individually significant grading which refers to places which currently meet the
threshold for site specific heritage protection under the existing heritage
framework and a Category 2 individually significant grading which refers to
places which are considered to be standalone ‘contributory’ places under the
current framework.
We request a meeting with you and other relevant officers at DELWP to
discuss this matter further.
To arrange a suitable time or should you have any further queries in relation to
this matter, please contact
Manager Strategic and Statutory
Planning
We look forward to hearing from you and jointly commencing a dialogue with
the Minister for Planning on this matter.

Yours sincerely

Shiran Wickramasinghe
Director Urban Living
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Better Apartments in Neighbourhoods
Discussion Paper, 2019

Submission made on behalf of the City of Boroondara

For adoption by the Urban Planning Special Committee on 16 September 2019
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INTRODUCTION
The City of Boroondara welcomes the Department of Environment, Land, Water and
Planning’s (DELWP) proposed changes to the planning rules for apartment
developments, through a focus on design quality and the amenity of existing
neighbourhoods.
It has been Council’s observation that, together with evolved market expectations,
the introduction of the Better Apartments Design Standards (“the BADS”) in 2017
has resulted in an overall improvement of apartment internal amenity. However,
Council agrees the existing Standards are an inadequate tool for the assessment of
the external appearance of an apartment development or its impact on its
surroundings.
We note the Discussion Paper flags a future amendment to the BADS, later in 2019,
to incorporate recommended building setbacks. This was a critical omission from the
launched version of the BADS and we implore DELWP to not delay consultation on
this issue beyond 2019, with implementation to follow expeditiously.
We appreciate the inclusion of the text of the proposed objectives, standards and
decision guidelines being included within the Discussion Paper. Where appropriate,
Council’s submission suggests alternate wording.
APARTMENT DESIGN GUIDELINES FOR VICTORIA
We are disappointed suggested amendments to the Apartment Design Guidelines
for Victoria (“the Guidelines”) have not been published as part of the Discussion
Paper. This embodies the ‘lesser’ status of the Guidelines, as it is our experience
they are not well known and need to be better integrated with the BADS and the
planning scheme itself.
Rather than simply being an explanation of the standards, or providing examples,
there are instances where the Guidelines contain requirements that should form part
of the Standard. Requiring permit applicants to digest a multitude of information
sources to understand the BADS is not currently working. We think this is because
there is a very clear obligation to address the Standards (by virtue of their location in
the planning scheme), yet the status of the Guidelines is not clear. Not all
practitioners are aware of its existence or understand its role. The Guidelines are not
even listed as a background document.
It is essential the Guidelines are updated and released in tandem with any new or
amended Standards to provide support and clarity for local government and industry
alike. The Discussion Paper hints at proposed amendments, suggesting standard
permit condition wording be provided, but fails to provide any detail. Given the role
the Guidelines will play in defining and determining outcomes, it is essential key
stakeholders such as councils are consulted on these changes, which in many ways
will be more integral to achieving high-quality design outcomes than the vague
wording of some of the Standards. This is particularly the case in relation to
guidance for the design and siting of service authority infrastructure, such as
substations. The Discussion Paper poses the question, “What are the principles for
2
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well located, designed and integrated building services?” but is conspicuously silent
on suggested content.
Putting aside our frustration that many of the mooted changes to the Guidelines have
not been drafted or published as part of this review, we fundamentally disagree with
the manner in which the Guidelines currently operate. Much of the content of the
Guidelines should actually be built into the drafting of the updated BADS. A
background document should not contain information that is critical to the operation
of the provision, or their consideration in the planning permit application process. Yet
as we note, the Guidelines are not even elevated to the status of a background
document.
The Discussion Paper proposes updating the Guidelines with suggested permit
conditions in relation to landscaping maintenance, details of external materials,
maintenance of external walls and the preparation of Construction Management
Plans. It is unclear whether the text printed in the Discussion Paper is the actual text
proposed for the Guidelines, or whether it would be replaced with an actual permit
condition. In our view it would be beneficial for the Guidelines to provide the text for
an actual permit condition, rather than only suggesting a condition be applied to
address a particular issue. This is an example of where the failure to produce a draft
amendment of the Guidelines hinders our ability to provide you with meaningful
feedback.
Where appropriate, we have included suggested wording for recommended permit
conditions in our submission.
Recommendation:
Relocate relevant content from the Guidelines to the planning scheme (at the
relevant BADS clause) so that users do not have to search for critical information,
and so that it is given adequate weight by decision makers.
Elevate the status of the Guidelines to that of a background or incorporated
document.
APPLICATION REQUIREMENTS FOR CLAUSE 55.07 and CLAUSE 58
APPLICATIONS
We welcome the provision of additional guidance in relation to the information
necessary to demonstrate a standard has been met, such as a Landscape Plan.
However, we do not believe it is appropriate to list the necessary items in the
Guidelines. Instead, a new “information requirements” or “application requirements”
clause should be created, applicable to both Clause 55.07 and Clause 58
applications. Alternatively, Clause 58.01-1 (Application requirements) should be
updated; however we note this Clause does not currently apply to Clause 55.07
applications.
In order to demonstrate the proposed new or amended Standards/Objectives have
been met, it will clearly be necessary to submit a Landscape Plan, Construction
Management Plan, Building/Landscape Maintenance and Management Strategies
3
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and Wind Effects Report (5-storey buildings, only) etc. Having these listed in the
Guidelines, but not in the Scheme, is inconsistent with the format and content of
other ‘application requirements’ clauses, such as those in the Zones (e.g. Clause
34.01-6 - C1Z Application requirements) and is the antithesis of the creation of a
‘one-stop-shop’ approach for planning practitioners.
Information such as the plans, reports and strategies listed above, is the foundation
for achieving quality design outcomes. We believe information requirements should
be easier to find, rather than ‘hidden’ in a document few know about or refer to. The
entire content of the Guidelines should be reviewed in this regard, and updated as
appropriate. For example, Section 8.1 of the Guidelines currently recommends the
preparation of a Waste Management Plan to demonstrate compliance with Standard
D23 or Standard B45. This should be moved to a new ‘application requirements’
clause.
Although we agree a Construction Management Plan (CMP) should form part of a
conditional approval of an apartment development, we do not believe a CMP should
be made an application requirement. Most importantly, we believe it would be
inappropriate to elevate construction-related amenity impacts to an issue upon which
development approval may be withheld. To be clear, we are supportive of the
concept of giving weight to enable Council to require the preparation and
implementation of a CMP, however we believe the proposed creation of a new
objective and standard is a fraught means of achieving it and may lead to unintended
consequences.
Recommendations:
Remove information requirements from the Guidelines (for all Standards, not just
those under review) and create a new “Application requirements” clause as a
centralised source, applicable to both Clause 55.07 and Clause 58 applications.
Do not create a Construction Impacts Standard. To address the issue, create a
standard condition for inclusion in the Guidelines and provide other supporting
documents (such as Boroondara’s “Construction Management Guidelines” and
“Construction Management Plan Template”).
APARTMENT STANDARDS
Council’s greatest challenge in using Clause 58 is the application of generic
standards to apartment developments on both commercial and residentially zoned
land. In particular, the existing landscaping standard and provisions relating to deep
soil planting seek the same outcomes, regardless of whether the subject site is a
commercially-zoned property on a ‘high street’, or a residentially-zoned local street.
The proposed amendments to the Landscaping Standard go some way to
addressing this, however consideration should be given to tailoring this Standard, or
increasing the decision guidelines to include plans or policies relating to preferred
“built form character”, in addition to “landscape character and environmental
sustainability.” Furthermore, the Standard should include requirements for soft
landscaping within planter boxes, green walls and green roofs to be irrigated using
rainwater harvested on-site, as this is often linked with addressing the new
4
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requirements of Clause 52.18 (Stormwater management in urban development) and
should form part of any management and maintenance strategy for landscaping.
We are very pleased to see action to address the pernicious issue of ‘dumbing down’
designs following the grant of a permit. Some architects and designers are
unscrupulous, attempting to hide changes to external materials by retaining the
original ‘material code’ on the elevations, but changing the materials legend effectively hiding the amendment in the fine print. We are hopeful this Standard will
discourage requests for subsequent amendments. The Discussion Paper does not
set out any recommendations, or indeed invite submissions, in relation to the
proposed method for implementation of any amendments arising from this review. In
our view, it is vital for the implementation of this proposed Standard in particular that
no transitional benefits be given.
Although well intentioned, we believe the proposed Standard relating to site services
does not go far enough. Boroondara planners routinely ask apartment development
applicants, as part of a ‘further information request’, to show the size and location of
any necessary site services, and stipulate that any necessary infrastructure should
be integrated into the proposed development design. Too often, in response,
applicants supply a letter from the architect, town planner or a services engineer
stating no substation or booster cupboards, etc., are required, only for an
amendment request to be made soon after a permit is granted to include these
services. When questioned, most applicants blame the service authority, stating it is
extremely difficult to receive a committal answer from them early in the application
stage. It appears the inferior design outcomes regularly presented to Council as a
‘non-negotiable requirement’ of the service authority (such as free-standing gas and
water meter cupboards and substations, or large expanses of service cupboards on
the primary street façade in heritage ‘high streets’, or service cupboards displacing
landscaping and deep-soil planting opportunities), may actually be a trade-off
between what the service authority needs and what the applicant is willing to pay for.
Council is frustrated it is not included in the discussions between service authorities
and applicants. We firmly believe there should be greater transparency and
accountability and suggest the answer is the elevation of services authorities to
“recommending” or “determining” referral authorities. There should also be
transparent parameters for when service cupboards, or the like, will be necessary.
Any “principles for well-located, designed and integrated building services”, as
proposed in Section 5.2 of the Discussion Paper for the Guidelines (but not
transcribed), would be more appropriately incorporated into the actual Standard.
Again, this failure to publish the proposed amendments to the Guidelines is
problematic. Council requests a further opportunity to review and comment on any
design principles.
Recommendation:
Elevate service authorities to the status of “recommending” or “determining” referral
authorities, to enable transparent decision making regarding the appearance and
location of building services and associated infrastructure.
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IMPLEMENTATION
The Discussion Paper does not foreshadow how any amendments arising from this
review will be implemented. We note the development industry was given a
significant amount of notice (in the order of three months) prior to the approval of
Amendment VC136, which introduced Clauses 55.07 and 58. This lengthy lead time
resulted in a rush of planning applications being made, undermining the
Government’s objective of leaving a lasting legacy of high-quality apartment
development and eroding the community’s trust in the ability of the planning
profession to deliver high quality outcomes. Council is of the view no transitional
benefits should be provided in this instance.
Although transitional provisions are often useful and indeed warranted, the matters
addressed by the Discussion Paper are too critical, long overdue and can easily be
accommodated even at a later stage of the planning permit assessment process. As
the Discussion Paper notes, many of these issues arise not during the initial
application process, but when applicants return to chip away at approved
developments to cut costs. Examples include:





Amending the materials and finishes to cheaper, lower quality products;
Using less of a feature product, thereby reducing visual interest;
Retrospectively locating essential site services and facilities in the front setback
or front façade, with no thought to design; or
Amending landscape plans to smaller, more common exotic species with fewer
plantings.

These are some of the most common amendments to apartment developments
Council receives, yet officers do not currently have anything in the planning scheme
to advocate for quality outcomes. Enabling this to continue for years to come is
unacceptable given the significant legacy these developments will leave. We are
also cognisant of ‘reputation damage’ the development industry is currently suffering
due to various high profile issues. Government needs to be mindful of this and
provide Council with the means to achieve and maintain high quality development if
it wishes to facilitate a shift in market demand to alternative housing types.
The Apartment Design Guidelines for Victoria are a useful tool, but are awkward to
use. The layout of the Guidelines groups topics by theme, rather than following the
sequential order of Standards in Clauses 55.07 or 58. In addition, the Guidelines
contain design requirements or suggestions that should be included in the VPPs,
rather than ‘hidden’ in the Guidelines. It is our experience the Guidelines are little
known and little used by private planning practitioners and architects. The Guidelines
should be elevated to the status of a Clause 72.04 Incorporated Document or Clause
72.08 Background Document.
Recommendation:
Do not provide transitional benefits to current or decided applications for any
amendments arising from this Discussion Paper.
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COUNCIL COMMENTS - DRAFT DESIGN STANDARDS
1. Landscaping standard (all apartment developments)
Discussion
Council supports the draft amendments to this standard and provides the following
comments:






Support the intrinsic value of canopy trees being acknowledged and afforded
weight in planning schemes not just as a component of visual amenity or
character, but recognising the role that canopy trees play in creating healthy
neighbourhoods, addressing the impacts of climate change and the emerging
importance of biophilic design;
The addition of Standards which future-proof developments against global
warming, providing for shading and other cooling measures is supported;
Support the specific inclusion of flowering native species, which play a key role
in supporting biodiversity, not just in selected biodiversity hotspots but in all
locations across the State;
Suggest the drafting include having regard to any locally indigenous species or
any local biodiversity strategy (or any other Council landscape
guidelines/recommended tree species lists etc.).

Changes suggested
Objectives


The objectives for this standard (where it applies in Clause 58, only) need to
reflect that in certain locations, a ground-level landscaped setting will not be the
preferred built form outcome, such in commercial locations, where zero lot-lines
are sought.

Standards






Landscaping should be irrigated “using harvested stormwater”, as this would be
consistent with the outcomes sought by Clause 53.18-4, introduced by
Amendment VC154 on 26 October 2018;
Land located within a Commercial Zone should not be required to provide
opportunities for deep-soil planting, or landscaping within building frontages,
unless otherwise required by local policy. In these instances, green roofs, green
walls and canopy tree planting within podium or roof-level planter boxes are
supported as an alternative greening method.
Clarification should be provided whether the deep soil areas and planter soil
volumes in Table D2 can be achieved across the site, or should be consolidated
in a single location.
Consideration should be given to any locally indigenous species or any local
biodiversity strategy (or any other Council landscape guidelines/recommended
tree species lists etc.).
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A Landscape Maintenance and Management Strategy should be an information
or application requirement, in addition to a recommended permit condition, given
management is now written into the Standard;
We suggest updating the Guidelines to include an example Landscape
Maintenance and Management Strategy, and advice on what this might include
(if not already described in a recommended permit condition);
We suggest listing Indigenous Victorian trees that would satisfy each category in
the guidelines, i.e. small, medium and large, to encourage more indigenous
vegetation where applicants ‘default’ to the guidelines. This might help in
reducing the occurrence of commonly planted introduced species.

Applying the standard




Green roofs, walls and facades should be designed in accordance with the
Growing Green Guide - Victoria’s Guide to Green Roofs, Walls and Facades
(State of Victoria, Inner Melbourne Action Plan and University of Melbourne,
February 2014).
Where green roofs, walls or facades are to be approved, the standard should
include recommended text for a standard condition relating to on-going
maintenance.

Decision guidelines



Increase the decision guidelines in Clause 58 to include plans or policies relating
to “preferred built form character”, in addition to “landscape character and
environmental sustainability.”
Following the recent introduction of Clause 53.18 (Stormwater Management in
Urban Development) apartment developments are regularly required to provide
on-site detention systems to restrict the flow of water downstream to predevelopment levels. The decision guidelines should make clear that any
necessary on-site detention systems (and associated infrastructure) should be
located outside of areas set aside for deep-soil planting.

Apartment Design Guidelines for Victoria
Recommended permit condition:
“Vertical Garden/Green Roof Management Plan
Concurrent with the submission of amended plans required by Condition 1 of this
Permit, a Vertical Garden/Green Roof Management Plan prepared by a suitably
qualified person with experience in the design and maintenance of vertical
gardens/green roofs, to the satisfaction of the responsible authority must be
submitted to and approved by the Responsible Authority. The Vertical
Garden/Green Roof Management Plan must make recommendations generally
in accordance with the “Growing Green Guide - A Guide to Green Roofs, Walls
and Facades in Melbourne and Victoria” (February 2014) and detail the following
to the satisfaction of the responsible authority ensuring the vertical garden/green
roof will remain healthy and viable for the life of the development:
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a)

b)

A schedule of all proposed plants, selected for their appropriateness
having regard to the aspect of the vertical garden/green roof, including
botanical names, common names, pot sizes, sizes at maturity and the
quantities of each plant;
Details of an on-going maintenance regime for the vertical garden/green
roof, including, but not limited to:
i. An installation strategy;
ii. Responsibility for the cost of monitoring and maintenance;
iii. A schedule for the review and replacement of dead, diseased or
damaged plants;
iv. Irrigation;

The recommendations and strategies contained in the approved Vertical
Garden/Green Wall Management Plan must be implemented to the satisfaction
of the Responsible Authority.”
Recommended permit condition:
“Landscape Maintenance and Management Strategy
Before the commencement of the development, a Landscape Maintenance and
Management Strategy must be submitted to the satisfaction of the Responsible
Authority to apply to landscaping and other planting in common and privately
owned areas and once approved will be endorsed and will form part of this
permit. The Strategy must include a protocol for gaining access for maintenance
purposes to landscaping in common ownership, assign responsibility for
maintenance of any landscaped areas in private or common ownership and set
out a timetable for maintenance and management of all landscaped areas to
ensure their ongoing health and attractive appearance.”
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2. Communal open space standard (all apartment developments)
Discussion
Council supports the draft amendments to this standard as follows:


Support reducing the threshold for the provision of communal open space.

Changes suggested
Objectives


Communal open space should be “functional”, in addition to “accessible,
practical, attractive, easily maintained and integrated”.

Standards


Communal open space should have a minimum functional width of 5m.

10
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3. New external walls and materials standard (all apartment developments)
Discussion
Council supports the introduction of this new standard.










From time to time, there are instances where Council, or the Tribunal, have
given significant weight to the skill and experience of the applicant’s architectural
firm in realising the design quality and appearance of the proposed development.
In these circumstances, the Tribunal has been known to impose a permit
condition requiring the project architect be appointed to oversee the design and
construction. The condition is used sparingly, however we believe it would be
beneficial for it to be made available to all planning practitioners via the
Guidelines, together with general parameters for when it is appropriate to use
such a condition;
Currently local government is leading the way dealing with matters that require
leadership from the Victorian Government. For example, Moreland City Council
is trialling an innovation in this area with their Design Excellence Scorecard
program. To be eligible for certain incentives, the applicant must commit to
retaining the original architect or building designer from the planning permit
process through to project completion. This could be achieved through the use of
a permit condition. Council prefers a consistent state-wide process to ensure
quality architects are retained through the design and construction process and
avoid a reduction in quality. To date there has been a lack of initiative shown by
the State Government in dealing with this long-standing issue, and simply
changing the Guidelines and the planning provisions as set out in the discussion
paper is not sufficient;
The vague language of the Discussion Paper raises concerns about the
guidance that will be provided. Commentary such as “To assist planners and
applicants, the Apartment Design Guidelines for Victoria would be amended to
provide principles for how to identify whether external materials or built form
achieve the proposed standard and other supporting resources such as possible
permit conditions” is not helpful.These principles should have been established
and circulated with the Discussion Paper, to enable their consideration. The
‘discussion’ seems premature and the proposed changes are not yet supported
by adequate information, which may transform how these provisions operate in
practice;
Highly subjective terms like “durable”, “visually interesting”, “high quality” are not
defined, which is problematic drafting for a Standard. Open wording like this
seems better suited to an objective, with more measurable, performance based
drafting for Standards;
The proposed changes under Section 3.2 of the Discussion Paper say “the
planner could consider whether the proposed changes achieve an equivalent
outcome”. There does not appear to be any wording in the proposed drafting
that enables this assessment. The objectives and standards are still worded in a
way that allows developments that are just ‘passable’, instead of elevated to
“high quality”;
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More guidance is suggested around the expected life of the building and how to
determine this. Is a detailed report required with each application that advises
the expected life span of the building?
More guidance is needed to consider what ‘convenient’ access to external walls
is. How will this be demonstrated in the application process? Is ‘reasonably
convenient’ adequate? If the materials are low-maintenance how important is
this requirement? The provision of a maintenance plan after the development
has been approved via a permit condition does not seem adequate given this is
now a standard which must be assessed before a permit is granted. This
information must be provided with a planning application;
More clarity is required around information requirements for materials/finishes, to
ensure compliance with the Standard/Objective. For example, should
materials/finishes be listed on a standardised fact sheet providing
performance/durability/maintenance information, or should product specifications
from manufacturers be included with the application? Should a report from a
qualified engineer vouching for the durability of the materials/finishes be
required? It is considered changes to performance/durability/maintenance during
the project should require approval under the planning permit.
Officers are concerned that statutory planners are expected to be fire/structural
engineers and building surveyors, without the requisite expertise;
For this new provision (in the discussion paper at 3.4), the standards are not
particularly useful because they do not provide practical or easily measurable
tests to determine whether the objective has been met. The objectives and the
standards are too similar in their drafting. For example, to meet the objective “to
ensure that external materials are low maintenance and durable”, the standard is
“the external materials should: be durable for the life of the building”. A better
standard would be “applications should demonstrate through the provision of
materials and finishes fact sheets that they are designed to last for the life of the
building and that they will not require maintenance in the first “X” years of the
building”. There should be an established maintenance ratio that determines
what a reasonable period of time is for certain materials to be replaced/repainted
with normal wear and tear;
Section 3.6 of the discussion paper suggests a condition requiring a crosssection detailing façade materials and construction details. This kind of
information needs to be considered during the application process, given
planners will need to determine if the standard/objective is met in their decision
making. This information should be included as an “application requirement”;
Additional information and support is required, including a PLANET course on
materials/finishes, performance, etc.;
DELWP could provide a reference document from a respected source citing
minimum/maximum expected lifespans of different materials, including
information about performance and maintenance;
A referral service similar to the Urban Design Advisory Service would be
beneficial. DELWP could employ engineers specialising in assessing wind
impacts and a structural engineers/materials specialists to advise Councils on
these matters.
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Changes suggested
Objectives


The proposed changes under Section 3.2 of the Discussion Paper say “the
planner could consider whether the proposed changes achieve an equivalent
outcome”. There does not appear to be any wording in the proposed drafting
that enables this assessment. The objectives and standards are still worded in a
way that allows developments that are just ‘passable’, instead of elevated to
“high quality”.

Standards





Highly subjective terms like “durable”, “visually interesting”, “high quality” are not
defined, which is problematic drafting for a Standard. Open wording like this
seems better suited to an objective, with more measurable, performance based
drafting for Standards;
The standards should expressly state the use of external wall coatings on
lightweight construction which may crack or stain, should be avoided;
The external materials and colour palette should respond to the preferred
character of the area.

Decision guidelines / Design response / Apartment Design Guidelines for Victoria
Recommended permit condition (typically as part of Condition 1 - Amended
Plans):
“The provision of a full-colour schedule of external materials showing the
proposed palette of materials and finishes (including a sample board of all
external materials and finishes) selected for all sides of the building. The
samples must demonstrate the development consists of high quality, durable
materials that enhance the streetscape and achieve the aspirations identified in
the design response.”
Recommended permit condition:
“Confirmation of architect team
Before the development starts, the Responsible Authority must be provided with
evidence to its satisfaction that [insert name of application architectural firm], or
an alternative architectural firm which is acknowledged to have comparable skill
and experience to the satisfaction of the Responsible Authority, has been
engaged as part of the ongoing consultant team to oversee the design and
construction, to ensure the design quality and appearance of the development is
realised in built form.”
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4. New wind impacts standard (all apartment developments of 5 or more
storeys)
Discussion
Council supports the introduction of this new standard and provides the following
comments:
















Support the introduction of a Wind Impact Assessment into the Planning Scheme
for apartment developments, specifically limited to developments of five or more
stories;
The proposed changes, particularly the standardised definitions of comfortable
and unsafe wind conditions, are welcomed;
The onus being placed on the applicant to demonstrate compliance is supported;
Adverse wind effects “must” be minimised, rather than “should”. It is never
acceptable to create unsafe wind conditions;
Table W, Column 2, should read “an” hourly maximum 3 second gust, rather
than “the”?
There should be wording to elevate the importance of compliance with the wind
standards over other mandatory built form or urban design outcomes that might
be prescribed in some schemes, such as podium heights, setbacks and building
orientation;
If a Wind Effects Report is required as a decision guideline, DELWP should
provide guidance on what is to be included, in such a report. It should be
specified that a wind tunnel analysis meet certain requirements. Again, this
should be in the Guidelines and at Clause 58.01-1 (Application requirements) or
similar;
If there are different thresholds or circumstances and contexts that are able to be
defined where either a desktop analysis or a wind tunnel study would be
required, it is better to specify this in the Clause itself. There should not be such
reliance upon the Guidelines, which are outside the scheme and have no
statutory weight. This goes against the ideology of a ‘one stop shop’ for planning
practitioners;
What types of qualifications does a wind impact specialist need? Who is suitably
qualified?
Council does not have in-house expertise to assess adverse wind effects and
would require significant expenditure to employ an engineer, or to refer these
reports to an expert to assess;
Planners will need training on basic wind amelioration design principles.
Guidelines should be drafted to assist with this. This should have accompanied
the Discussion Paper;
Even after training, planners are not qualified and should not be expected to act
as engineers with a specialisation in this field. DELWP could consider a
certification process where wind reports are signed off by an appointed expert
who would take on the responsibility/liability. An updated Wind Report should be
required to be submitted where plans are sought to be amended. Advice should
be provided around when re-referral of an application to experts is necessary.
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Changes suggested
Objectives


The objective should be drafted to make it clear “surrounding land” includes the
public and private realm.

Standards




Change wording as follows:
- Adverse wind effects “must” be minimised, rather than “should”;
- Not cause unsafe wind conditions in “outdoor” communal open space;
- Trees and landscaping “must not” be relied upon as the primary “a”
means of wind mitigation or to meet the minimum wind requirements,
rather than “should not”;
If there are different thresholds or circumstances and contexts that are able to be
defined where either a desktop analysis or a wind tunnel study would be
required, it is better to specify this in the Clause itself. There should not be
reliance upon the Guidelines in this regard because these are outside the
scheme and have no statutory weight. This goes against the ideology of a ‘one
stop shop’.

Decision guidelines / Design response / Apartment Design Guidelines for Victoria



What types of qualifications does a wind impact specialist need? Who is suitably
qualified?
A Wind Effects Report should be an application requirement for apartment
developments of five or more storeys.

Recommended permit condition:
“Wind Effects Report
Concurrent with the endorsement of any amended plans pursuant to Condition 1,
a Wind Effects Report must be prepared by a suitably qualified person and
submitted to the Responsible Authority for approval. Such report must identify
through building modelling and set out recommendations and actions required to
minimise detrimental wind effects as a result of the design of the proposed
development, including on public land, publicly accessible areas, private open
space and outdoor communal open space. The recommendations and actions
contained in the report must be implemented to the satisfaction of the
Responsible Authority, unless with the further written approval of the
Responsible Authority.”
Recommended permit condition (typically as part of Condition 1 - Amended
Plans):
“Wind moderation measures (if any) required to protect the amenity of
pedestrians within or near the permitted building/s in accordance with the
recommendations of an expert Wind Effects Report prepared to the satisfaction
of the Responsible Authority.”
15
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5. Amended integration with the street standard (all apartment developments)
Discussion
Council supports the proposed amendments to the standard and makes the following
comments:









Support the proposed amendments, including the addition of “cycling links” to the
existing Standard;
The Standard is supported subject to the inclusion of the proposed decision
guidelines referencing back to applicable urban design policies set out in the
scheme.
The clause should not inadvertently encourage ground floor residential uses
occupying buildings with zero-lot-lines in ‘high street’ commercial settings;
The Objective of active street fronts should be broadened to include
safety/passive surveillance, or the higher level objectives of active street fronts.
The current drafting at Standard 5 should be rewritten, to read “Buildings should
provide active uses at street fronts, which may include appropriate residential,
commercial, retail uses”;
A new Standard is required which recognises the importance of urban design
and built form in producing active frontages. It is not just a matter of land use .
The current drafting neglects to acknowledge the importance of built form and
urban design in creating active, interesting, pedestrian friendly street frontages.
The design of the built form at street frontages should encourage passive
surveillance and provide a sense of interest at the pedestrian scale. It is possible
to have retail use which does not achieve an active street frontage. Avoiding
blank walls is not enough to achieve satisfactory outcomes. More about
openings, entryway, floor levels etc. should be included here.
The current Standard fails to acknowledge the role of upper levels in contributing
to an active frontage (with windows/balconies etc.).

Changes suggested
Objectives


Suggest broadening the objectives to include ‘safety by design principles’ /
passive surveillance, or the higher level objectives of active street fronts.

Standards



The proposed drafting at Standard 5 should be rewritten, to read “Buildings
should provide active uses at street fronts, which may include, where appropriate
residential, commercial and retail uses”;
A new Standard is required which recognises the importance of urban design
and built form in active frontages. It is not just a matter of having a certain ‘use’.
The current drafting neglects to acknowledge the importance of built form and
urban design in creating active, interesting, pedestrian friendly street frontages.
The design of the built form at street frontages should encourage passive
surveillance and provide a sense of interest at the pedestrian scale. It is possible
17
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to have a retail use with multiple openings to the street which does not achieve
an active street front (such as a supermarket or chemist, due to a proliferation of
advertising signs or stock placement). Avoiding blank walls is not enough to
achieve satisfactory outcomes. More about openings, entryway, floor levels etc.
should be included here;
The current Standard should acknowledge the role of upper levels in contributing
to an active frontage (with windows/views etc.).

Decision guidelines / Design response / Apartment Design Guidelines for Victoria
Recommended permit condition:
“Retail/commercial active frontage
The clear glazed shop front/s of the retail/commercial use/s must remain open to
the street and not be screened by advertising, opaque materials or internal
placement of fittings to the satisfaction of the Responsible Authority.”

18
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6. Amended access standard (all apartment developments)
Discussion
Council supports the proposed amendments to the standard as follows:





Support changed wording to both Objective and Standard;
An objective and standard relating to pedestrian/bicycle access is suggested “to
ensure pedestrian and cycling entries and access ways are safe, functional and
comfortable for people of all abilities” (e.g. not too steep a ramp grade, well lit,
legible from the public realm, passive surveillance, weather protection etc.).
Pedestrians are only mentioned once in the current Standards. There should be
a greater emphasis on the human/pedestrian scale.
DELWP could consider updating Clause 58.05-2 (Standard D18) ‘Building entry
and circulation objectives’ if the above is more appropriately located there.

Changes suggested:
Objectives


Council recommends the creation of a new objective and standard relating to
pedestrian/bicycle access, as follows: “To ensure pedestrian and cycling entries
and access ways are safe, functional and comfortable for people of all abilities.”
A related standard should address the accessway grade, illumination, legibility
from the public realm, passive surveillance, weather protection and access for
visitors/customers.

Standards


See above.
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7. Amended site services standard (all apartment developments)
Discussion
As outlined in this submission, Council is of the view the requirements of service
authorities lack transparency and accountability. We suggest this should be
addressed by elevating them to “recommending” or “determining” referral authorities.
Furthermore, we believe greater transparency is required around the circumstances
in which site services, such as substations and booster cupboards, will be required.
It is inappropriate to include design principles for well located, designed and
integrated services in the Guidelines. Instead, they should be incorporated as part of
the Standard. It is a failing of this Discussion Paper that those design principles have
not been drafted for review and feedback.








Council suggests creating standard describing principles for well located,
designed and integrated services (rather than locating this within the Guidelines).
These need to be broad enough to allow for context, but specific enough to be of
use. They could include design aspects such as colour; use of landscaping;
integration into fencing or façade walls; use of public art; size/scale, orientation
or materials;
The proposed changes to the Guidelines include “Recommend early consultation
between applicants and service providers to understand spatial requirements
and negotiate good design outcomes”. This is obvious and not useful guidance.
The Guidelines should include a ‘supporting information’ section detailing what is
required to be shown on the plans to be considered during the application
process;
The standard itself should include more explicit guidance on what is to be
assessed. Mailboxes are not the only service/facility which need to be
constructed in accordance with other legislation. The standard should include
explicit references to these (e.g. fire services, gas meters, telecommunication
infrastructure, electricity mains) to ensure all relevant services have been
considered and to limit developers returning to amend the application once they
consider them later in the project, for example at subdivision stage (it is noted
these requirements are currently located in the scheme at Clause 56.09). The
standard should include reference to the relevant Australian Standard or
governing legislation where these exist;
The Guidelines currently describe four typical ‘contexts’ of apartment buildings:
Central City (Tower and Podium), Activity Centres, Neighbourhood Centres and
Residential Neighbourhoods. The changes proposed in this section of the
Discussion Paper highlight the reliance on inner urban activity centre examples.
Services integration is relatively easy to do well where a building is on the zero
lot line, but harder where there is a neighbourhood setback required and
services must still be provided on the front boundary. The guidelines should
consider the different requirements for different typologies or ‘contexts’.
Guidelines should include some best practice examples for each of the different
contexts, as well as design principles as mentioned above.
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Changes suggested:
Objectives



Council recommends a new objective: “To ensure site services are integrated
with the development”.
Council recommends a new objective: “To ensure site services do not dominate
the site frontage or unreasonably displace opportunities for landscaping and the
planting of canopy trees.”

Standards




Create a standard which describes principles for well located, designed and
integrated services. These need to be broad enough to allow for context, but
specific enough to be of use. They could include design guidelines in respect to
colour; use of landscaping; integration into fencing or façade walls; use of public
art; size/scale, orientation or materials of cabinets and larger service buildings or
fence structures; all where appropriate;
The standard itself should include more explicit guidance on what is to be
assessed. Mailboxes are not the only service/facility that needs to be
constructed in accordance with specific legislation. The standard should include
references to all requirements, including the range of legislative requirements for
the various service facilities e.g. fire services, gas meters, telecommunication
infrastructure, electricity mains) to ensure all relevant matters have been
considered at the decision stage including reference to the relevant Australian
Standard or governing legislation.

Decision guidelines / Design response / Apartment Design Guidelines for Victoria




The proposed changes to the Guidelines include “Recommend early consultation
between applicants and service providers to understand spatial requirements
and negotiate good design outcomes”. This is obvious and not useful guidance.
The Guidelines should include a ‘supporting information’ section detailing what is
required to be shown on the plans for consideration during the application
process;
The changes proposed in this section of the Discussion Paper highlight the
reliance on inner urban activity centre examples. The guidelines should consider
the different requirements for different building typologies, siting and ‘contexts’.
The Guidelines should include best practice examples for each of the different
contexts, as well as the design principles mentioned above.

Recommended wording for inclusion in a Section 54 ‘request for information’:
“Provide details on the floor plans and elevations of the location of any
necessary substation, fire booster infrastructure and utilities cupboards. These
facilities must be integrated into the development. If this infrastructure has an
interface with the public realm, an enlarged, colour elevation (at a scale of 1:20
or 1:50) and three-dimensional render/s are required to be provided, with
annotations detailing high quality finishes and any necessary identification
signage shown.”
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8. New construction impacts standard (all apartment developments)
Discussion
As outlined in this submission, although we agree a CMP should form part of the
conditional approval for an apartment development, we do not believe a CMP should
be made an application requirement.
Council believes it would be inappropriate to elevate construction-related amenity
impacts to an issue upon which development approval may be withheld (i.e. a Notice
of Refusal issued based on grounds relating to potential construction-related amenity
impacts). To be clear, we are supportive of the concept of giving weight to enable
Council to require the preparation and implementation of a CMP, however we
believe the creation of a new objective and standard may lead to unintended
consequences.
Council officers cannot recall an application where a requirement to provide a CMP
has been disputed by an applicant or overturned on review by the Tribunal in recent
years. For this reason, Council is of the view the introduction of a Standard, while
well intentioned, is a heavy-handed response. The drafting of a standard condition,
and its inclusion within the Guidelines, should be sufficient for addressing this issue.
Alternatively, a CMP condition could be made mandatory for apartment
developments, in the same manner as the conditions described in Clause 66.01-1
(Mandatory conditions for subdivision permits). However, as our suggested draft
condition incorporates some wording that will only be relevant in particular
circumstances (we label the wording as “optional”), the creation of a mandatory
condition may not be suitable.
We have also considered whether the issue of construction-related amenity impacts
might be appropriately dealt with by including wording in the Decision Guidelines at
Clause 65.01 (Approval of an application or plan). However, we ultimately concluded
this approach would also be fraught.
In our experience, the information contained in a CMP cannot be fully provided until
a project builder has been appointed. Any CMP prepared as part of the application
process, prior to the appointment of a builder, will be produced merely for the
purpose of ‘ticking the box’ to meet the Standard, rather than fully and accurately
describing the construction needs of the project or providing thoughtful consideration
of how the build can be managed to minimise unreasonable impacts on any nearby
residential properties.
The City of Boroondara can provide additional guidance in this area, having refined
the wording of a standard condition and additional resources to ensure good
outcomes for the community.
Council provides both a template for a CMP and “Construction Management
Guidelines” on its website, to facilitate the process for developers/builders, ensure
they are aware of the regulatory requirements (both within Council and outside of the
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organisation) and provide timeframes for matters such as road closure permits and
information on relevant noise legislation.
Council’s Construction Management Guidelines provides information on the following
matters, to assist with the preparation of a CMP:





Contact details for key departments of Council, and other Authorities;
What is a CMP?;
When will a CMP be required by Council?;
Matters to be addressed or managed by the CMP, including:
 Noise;
 Construction times;
 Airborne Dust;
 Stormwater and Sediment Control;
 Removal of Hazardous Material;
 Protection of Council Assets (streets, footpaths, laneways and reserves);
 Building Waste on Public Land (streets, footpaths, laneways and reserves);
 Onsite Building Waste (rubbish and debris, unsightly sites);
 Traffic Management;
 Road, Lane Closures and Cranes, including “Work Zone Permits” and “Road
and Footpath Occupancy Permits”;
 Tradesperson Vehicle Parking;
 Heavily Vehicle Movements; and
 Tree Protection (including street trees and trees on private land).

The template and guidelines can be accessed on Council’s website at
https://www.boroondara.vic.gov.au/planning-building/planning-permitapplications/construction-management-plan
Recommended permit condition:
We have provided text for a recommended permit condition, some of which would be
optional, depending on the circumstances of the project.
Typically, it is our experience, the CMP is prepared and submitted by the project
builder, rather than by a planning consultant or architect. We are mindful that
construction is undertaken in stages (primarily demolition, site excavation and
construction) and in some instances, the same builder may not be appointed to carry
out all stages. In instances such as this, the project builder will not be in a position to
prepare a CMP that addresses the stage/s of development they are responsible for.
For this reason, the following suggested condition allows for the ‘staged’ submission
of a CMP.
“Construction Management Plan
Prior to the commencement of any site works, including demolition and
excavation, a Construction Management Plan must be submitted to and
endorsed by the Responsible Authority. No works are permitted to occur until
the relevant stage of the Plan has been endorsed by the Responsible Authority.
Once endorsed, the Construction Management Plan will form part of the permit
and must be implemented to the satisfaction of the Responsible Authority. The
23
Page 68 of 197

LC EPC
INQUIRY INTO THE PROTECTIONS WITHIN THE VICTORIAN PLANNING FRAMEWORK
SUBMISSION 53 - ATTACHMENT 1
RECEIVED 31 JANUARY 2022

plan must be prepared in accordance with Council’s Construction
Management Plan Template and provide details of the following:
a)
b)
c)
d)
e)

f)
g)
h)
i)
j)
k)
l)

Hours for construction activity in accordance with any other condition of
this permit;
Measures to ensure all construction workers, including contractors,
are aware of the trees to be retained and preserved and the
requirements of the Tree Management Plan required by this permit;
Measures to control noise, dust, water and sediment laden runoff;
Measures relating to removal of hazardous or dangerous material from
the site, where applicable;
A plan showing the location of parking areas for construction and subcontractors' vehicles on and surrounding the site, to ensure that vehicles
associated with construction activity cause minimum disruption to
surrounding premises. Any basement car park on the land must be made
available for use by sub-constructors/tradespersons upon completion of
such areas, without delay;
A Traffic Management Plan showing truck routes to and from the site;
Swept path analysis demonstrating the ability for trucks to enter and exit
the site in a safe manner for the largest anticipated truck associated with
the construction;
A plan showing the location and design of a vehicle wash-down bay for
construction vehicles on the site;
Measures to ensure that sub-contractors/tradespersons operating on the
site are aware of the contents of the Construction Management Plan;
Contact details of key construction site staff;
A site plan showing the location of any site sheds, on-site amenities,
building waste storage and the like, noting that Council does not
support site sheds on Council road reserves; and
Any other relevant matters, including the requirements of VicRoads
and Yarra Trams [used in instances where the site abuts a road in a
Road Zone, Category 1, or tram lines - insert as appropriate].”
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1. INTRODUCTION
The City of Boroondara welcomes the opportunity to comment on the Reforming the
Victorian Planning Provisions - A Discussion Paper (the discussion paper). Council
acknowledges the significant work undertaken by the Department of Environment, Land,
Water and Planning (DELWP) in preparing the discussion paper and the various proposals
presented in it.
Council supports the broad objectives of making planning schemes more efficient, improving
consistency between local government provisions and simplifying the process for users. To
achieve these outcomes, reforms are required and the discussion paper presents an
important step in starting the conversation about necessary reforms.
However, while the discussion paper sets out various reform proposals (some good, some
necessary and some not supportable) it suffers from a lack of detail. Given the absence of
critically important detail, Council cannot support the reform package without further detailed
information being made available for further comment and feedback. The discussion paper
therefore amounts to nothing more than a conversation starter and it should not be treated
as anything more than that. In addition to the lack of detail on the proposed reforms, there is
no implementation plan and no identifiable consultation program on the important details of
the reform proposals. The details of the reforms to be ultimately implemented require far
more consultation and collaboration with all stakeholders than is currently foreshadowed.
The proposed reforms will have significant implications for councils’ roles as planning and
responsible authority and have the potential to fundamentally change the way that land-use
and development are managed in Victoria. This is not a reform package that can be
implemented in a short timeframe in its entirety. There are simple reform initiatives that can
be implemented within short timeframes that will provide immediate improvements to some
aspects of the planning system. Other reforms, however, will require substantial analysis
and therefore cannot be rushed within the proposed timeframes.
A large portion of these reforms have the potential to improve the planning system for all
parties involved in the process. However, proper implementation and transition is vital to the
success of any reforms. This means that reforms should not be rushed through to meet a
politically motivated deadline for implementation. Instead the reforms, and most importantly
any new planning provisions, need to be carefully drafted in consultation with local
government (the primary user of the planning scheme), local communities and other industry
stakeholders to avoid any poor or unintended outcomes.
Some of Council’s key concerns that will be discussed in more detail below include that:
•

•

the proposed reforms are intended to weaken local planning policy by placing stronger
focus on regional policy. As will be noted in Chapter 4, the merging of the State and
Local Planning Policy Frameworks, while a worthwhile reform on the surface, could
significantly undermine local planning policy. Such an outcome will not be supported by
Council and it is therefore critical that Council be provided with further opportunity to
review the reforms in detail before they are implemented.
the focus on efficiencies and streamlining the planning system will be used to shut out
local communities from the planning process and limit Council’s ability to make
1
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decisions. Extensions to VicSmart and introduction of a code-based assessment
pathway could be used to that effect by exempting certain proposals from notice and
review provisions that should in fact be open for local communities to comment on.
Given the lack of detail contained in the discussion paper, Council is unsure of the
Victorian Government’s intentions and therefore remains sceptical until the specific
details are knows.
in an attempt to reduce planning permit triggers, the administrative burden for Council is
merely shifted from planning assessment and approval to enforcement. While a new land
use or development may establish without the need for planning approval, it is common that
the land use or development may change or alter over time. It is Council’s experience that
land uses and developments that have been established with a valid planning permit appear
to be more conscientious to comply with any conditions of approval compared to uses that
established as-of-right. Council also considers that the Planning and Environment Act 1987
(the Act) should be changed before any substantial changes are made to the Victoria
Planning Provisions (VPP). This review of the Act needs to implement the reforms and
improvements that have come out of past reviews and stakeholder feedback and drive VPP
reform. It appears illogical to first undertake VPP reform and then to retrospectively make
any necessary legislative changes.
This submission is structured around the five different proposals presented in the discussion
paper, preceded by general comments.
The submission specifies whether Council supports (including any conditional support) or
opposes a particular reform proposal. Elaboration on particular issues or ideas is provided to
explain Council's position or to raise issues that need further consideration. Further, Council
has reviewed the list of 50 specific changes set out in Appendix 2 of the discussion paper. A
response to each of these possible changes indicating Council’s support, conditional support
or opposition with a more detailed discussion to explain Council’s position as required is
contained in Attachment 1.

2
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2. GENERAL COMMENTS
Before providing detailed feedback on the various reform proposals and the particular
changes contained in Appendix 2, Council would like to provide some general feedback on
some key failings of the discussion paper and the Smart Planning reform program.
2.1. Lack of detail
While Council recognises the need and supports planning system reforms that improve the
effectiveness of Victoria’s planning system and lead to better outcomes more consistently,
Council has significant concerns about the lack of detail on the proposed reforms in the
discussion paper.
The proposed reforms presented are so broad and high level that it is difficult to debate
them. On a superficial review it could be argued that many of the reforms are good but they
could also be used to weaken the role of local government in the planning process. Whether
this is the case or not can only be identified when the details of the reforms are known. The
lack of detail with regards to implementation of these reforms (specifically, the lack of draft
planning controls) therefore means that meaningful feedback is almost impossible to
provide. As usual, “the devil is the detail” which is absent from the discussion paper.
Council acknowledges that this is a discussion paper and that it is unreasonable to expect
greater level of detail than what is provided. For example, Council does not expect a draft
Planning Policy Framework (PPF) to be prepared at this stage that shows how the
integration of state, regional and local planning policy will work in practice. The lack of detail
therefore is not an issue in its own right. The true purpose of a discussion paper is to start
the conversation about much needed reform - nothing more, nothing less.
However, the lack of detail becomes a major concern in the context of the proposed
implementation timeframes as specified on DELWP’s website (the discussion paper is silent
on implementation timeframes). In fact, further consultation on the details of the proposed
reforms is only intended to occur with the Advisory Group and the Technical Reference
Groups in early 2018. This limited scope of engagement on the fine details of the reforms
demonstrates that the intention for this discussion paper goes beyond its key purpose to
start the conversation. It appears to be the beginning and end of the conversation with a
broad range of users of the planning system. This is simply not acceptable given the
possible implications of the reforms on the planning system as a whole, Council’s role in this
system and the possibly detrimental impacts on local communities.
Council therefore urges the Minister for Planning and his department to undertake
meaningful consultation with all stakeholders on the detail of the proposed reforms to ensure
that the reforms can be successful. This will be discussed in more detail in Chapter 2.4 of
this submission.
2.2. The need for legislative change
While Council agrees that there is a need for reforms to the VPPs, Council suggests that
legislative change in the form of a comprehensive overhaul of the Act is required before any
substantial changes are made to the VPPs. There have been a number of Act reviews over
the last decade, yet changes to the Act have involved predominantly minor updates to retro3
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fit other reform efforts. This is not a strategic approach to planning systems reform as the
Act should set the overarching purpose and objectives for planning in Victoria.
Council therefore submits that a more logical approach would be to first implement the
findings of the various act reviews (reflective of any industry feedback) rather than trying to
fit the new VPPs into an outdated legislative framework. Similarly, if VPP reform occurs prior
to legislative change, the legislative change would then either have to retro-fit in with these
reforms or necessitate further extensive reforms to the VPPs.
Some of the proposed reforms may even require legislative change before they can be
implemented. However, such complexities are not acknowledged in the discussion paper.
One such example is the creation of a centralised drafting unit that would be the default
agency to draft all planning controls including local planning policy. This will be discussed
further in Council’s response to proposal 4.2 (Chapter 5.2).
2.3. Resource implications
In its entirety the proposed reforms present significant change to how the VPPs operate.
Importantly, it would require significant work by councils to translate existing policy into the
new structure. This is critical to ensure existing policy content does not get lost or weakened.
The amount of work required from councils and the DELWP should not be underestimated.
Yet, there seems to be very little acknowledgment of the effort that would be required within
the discussion paper. DELWP therefore needs to develop a clear implementation program
that sets out short, medium and long term reforms and clearly defines who will be involved in
implementing the reform. This will allow councils to better plan their own work program and
resource requirements, and enable them to make a meaningful contribution to the reform
program.
While proposal 5.3 talks about a reform register, this seems to be more of a working register
to monitor progression of various reforms ‘on-the-run’ rather than a comprehensive
implementation plan that the Victorian Government is accountable for. The preparation of an
implementation plan also needs to clearly address how the reforms will be funded, how local
government will be supported in the translation of current content and the subsequent
implementation process.
It is important that implementation timeframes allow sufficient time for councils to prepare the
relevant local content (and consult with its community, if required) to ensure a smooth and
efficient transition into any new VPP structure.
Council urges the Minister and his department to continue to engage with local government
to ensure this reform process is not rushed.
2.4. The need for comprehensive consultation
As noted above, Council is concerned about the proposed timeframes for implementation of
the VPP reforms.
The reforms set out in the discussion paper amount to substantial changes to the planning
system that in some cases would require legislative changes (refer to discussion in previous
chapter and below). Such a substantial reform package requires careful consideration and
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discussion with all affected stakeholders. Limiting future consultation on any reforms to the
Advisory Group and Technical Reference Group as suggested is not sufficient and not
acceptable.
While Council has a representative on the Local Government Technical Reference Group,
Council has some significant concerns regarding this group and how it will be engaged.
Firstly, engagement with this group has been very limited to date and it is unclear how this
group will be further engaged in the future. Secondly, members of this group have been
asked to sign confidentiality agreements which would effectively prevent them from sharing
the information and documentation provided with other Council employees and Councillors.
This is not open and transparent consultation. In fact it is the opposite and leaves the
impression that the Minister and DELWP want to stifle public debate about the reforms and
are trying to hide the true intentions of the reforms.
Council also has reservations about the composition of the advisory and reference groups
given that they do not comprise members of the local communities that will also be affected
by any reforms. This is a major failure of the reform process and of great concern to
Council. The exclusion of local communities from these groups and any further consultation
means that one of the key stakeholders that will directly feel the effects of the reforms will
not be able to have a say on the details of the reforms. This is particularly concerning in the
context of future expansions of VicSmart application process (past expansion have involved
very limited consultation) or the introduction of a code-assess assessment pathway which
would further limit or remove third party notice and appeal rights.
Unfortunately and worryingly, the timeframe for the completion of this reform package by
mid-2018, as shown on the Victorian Government’s website, suggests that the Minister and
DELWP do not intend to undertake meaningful consultation and that a public debate on the
reforms will not be possible. This clearly is reform on-the-run that will leave Victorians with
an inferior planning system that is skewed towards developers’ interests. There are simply
too many reforms proposed in the discussion paper to implement in the short timeframes set
out in the discussion paper. This is likely to result in poorly conceived reforms that have not
been properly thought through and will have unintended consequences that will require
ongoing review.
Council therefore urge the Minister and his department to adopt a more realistic timeframe
for the implementation of this comprehensive reform program that will allow detailed
consultation and debate with the key users of the planning scheme to ensure they deliver the
desired improvements.
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3. PROPOSAL 1 - A SIMPLER VPP STRUCTURE WITH VICSMART
ASSESSMENT BUILT IN
3.1. Restructure and reform the particular provisions (Proposal 1.1)
Council opposes this proposal in part.
Council agrees that the structure of the existing Particular Provisions that addresses specific
standards for classes of use and development needs improvement. The Particular
Provisions should be grouped into themes that can directly align with those themes
established within the PPF and/or the zones. This would greatly enhance their useability.
If Particular Provisions continue to be provided in a form that is similar to existing, the permit
triggers under the zones and/or overlays should provide a cross-reference to any relevant
Particular Provisions. The Table of Uses for each zone should also include a relevant
condition that requires consideration of any applicable Particular Provisions. Additionally,
new decision guidelines could be written to require consideration of specific Particular
Provisions.
Council agrees that specific performance based standards that are SMART (Specific,
Measureable, Achievable, Realistic and Timely) will provide more certainty to all planning
scheme users. However, further detail and consultation is required.
It is also recommended that the format of the planning scheme be generally changed to
allow easy-to-read content. The usability and clarity of the provisions would be improved
immensely through the implementation of table formats, rather than extensive sections of
text.
Council opposes the integration of VicSmart provisions into a specific Particular Provisions
clause. Consistent with Council’s previous feedback on VicSmart, Council submits that
VicSmart provisions should be provided in the same location as the permit triggers to
promote a ‘one-stop-shop’ usability for these simple and straightforward planning
applications. It is unclear why this has not been envisaged and indicates that the reforms
have not been properly thought through. This is further discussed in the following chapter.
Specific sites, areas and exclusions can be incorporated into the Particular Provisions.
Council suggests that any sites included under this provision are mapped through an overlay
to allow for easy identification. The current approach is not very transparent and there is the
danger that site-specific exemptions and exclusions will be missed. It is also recommended
for sites that the local council is not the Responsible Authority, that the appointed
responsible authority should be mapped and details of the appointed responsible authority
provided.
Council is unclear which specific provisions would fall under the proposed ‘Interface
Provisions’. Does it relate to issues such as liquor licensing, or heritage properties included
on the Victorian Heritage Register? Given the uncertainty, Council at this stage is not able
to provide any feedback on the proposal to incorporate ‘Interface Provisions’. Further
information and discussion would be required to clarify the intention and operation of this
provision.
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3.2. Integrate VicSmart into appropriate particular provisions and overlay schedules
(Proposal 1.2)
Council opposes this proposal.
The VicSmart provisions should be embedded within the relevant permit triggers contained
in zones and overlays. When the VicSmart provisions were introduced, Council raised
concerns with respect to introducing additional clauses in a different location to the permit
triggers. As anticipated, this approach has resulted in additional complexity for less
experienced permit applicants. The relocation of the VicSmart provisions into the Particular
Provisions, will not promote the ‘one-stop-shop’ approach and is therefore not supported
(refer to discussion above). For example, a customer seeking to construct a front fence
would need to check:
•
•
•

the zone;
each and every overlay that would apply to the site;
Clause 92 to determine whether all of the permit triggers identified in the zone or overlay
qualify for a VicSmart planning permit process.

Council therefore strongly recommends that VicSmart provisions be integrated into the zone
and overlays rather than the particular provisions. The proposed reform would fail to address
the issue of useability.
Given that Council has previously provided this feedback and that this view is shared by
other councils, it is concerning that the proposed reform seeks to move VicSmart provisions
into the particular provisions rather than the zone. This indicates that DELWP either is not
listening to local councils (who are ultimately responsible for administering the planning
scheme and are very familiar with the problems and issues) or have not properly thought
about the proposed reforms. Either way, it is a significant concern to Council.
3.3. Consolidate all administrative provisions (Proposal 1.3)
Council supports this proposal.
The consolidation of administrative provisions is supported.
With respect to the proposed VPP Framework, the following comments are made:
•
•

•

Existing Clause 1.0 (Preliminary) should be maintained and renamed ‘Objectives and
Purposes’.
The current Clause 2.02 should be amended to include a table of those Ministers exempt
under Section 12 of the Act. Similarly, the provisions of Clause 67 (Applications under
Section 96 of the Act) should be rewritten and could be incorporated into the User Guide.
Existing Clause 62 (Uses, buildings, works, subdivisions and demolition not requiring a
permit) should be moved towards the front of the Scheme (before the new PPF) to avoid
users wading through zones, overlays and particular provisions. Locating the general
exemptions at the rear of the scheme seems at odds with the intention to create a userfriendly one-stop-shop planning system.
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•

•

Clause 62 should be re-written and reformatted to adopt an approach similar to the table
of uses in zones (column of broad definition of use and column with corresponding
condition).
Existing Clause 65 (Decision Guidelines) should be deleted and incorporated into the
zones, overlays, and particular provisions. Having the decision guidelines in a different
location to the permit triggers is not user friendly and does not promote a logical use of
the provisions.

Overall, the provisions in the planning schemes should:
•
•
•
•
•

Encourage the use of tables for conveying information;
Increase the use of maps and diagrams;
Link, connect and reference other provisions that are inter-related;
Remove pages 10, 20, 30, 40, 50, 60, 70, and 80;
Consolidate/ reduce table of contents which is lengthy and overwhelming, and replace
with a diagram similar to Figure 2 of the ‘Reforming the Victoria Planning Provisions - A
Discussion Paper’.

3.4. Response to detailed questions
What other changes to the VPP structure do you think should be considered?
Please refer to the comments in response to proposal 1.1 to 1.3 above. Although an overall
improvement to the current VPP Framework, Council considers that the proposed framework
as shown in Figure 2 can be further improved to provide a more user friendly layout and onestop-shop structure.
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4. PROPOSAL 2 - AN INTEGRATED PLANNING POLICY FRAMEWORK
4.1. Integrate state, regional and local planning policy (Proposal 2.1)
Council opposes this proposal in the absence of adequate information.
The proposed merging of the State Planning Policy Framework (SPPF) and Local Planning
Policy Framework (LPPF) into one integrated planning policy framework (PPF) is generally
consistent with the work undertaken in 2013/14 by the SPPF Review Advisory Committee.
The benefits of a merged PPF ensure that planning scheme users will no longer have to
navigate a separate SPPF and LPPF.
Council also welcomes the revised structure to ensure that local policy content is afforded
equal weight to other policy. Any revised structure needs to clearly articulate and emphasise
their equivalent importance as stated on page 17 of the discussion paper.
However, the continued undercutting/devaluation of local planning policy by successive state
governments has Council concerned that the potential benefits of a merged PPF may not be
realised without a clear political commitment from the Minister for Planning to truly afford
local policy the same standing as state policy (as long as it is consistent and implements
state policy).
A key concern in the creation of the new PPF is the risk that Council’s current policy
positions contained in the Municipal Strategic Statement (Clause 21) and the various local
planning policies (Clause 22) are lost. The amalgamation should not be used as a process
for the removal of local content.
Council is also concerned that the introduction of regional policy (that currently does not
exist) can be used to effectively limit councils in setting their local planning policy. Regional
policy would present and additional layer of policy guidance that would be narrower in scope
than state policy. Councils would be forced to develop local planning policies that are
consistent with this narrower scope. The introduction of an additional policy level that limits
councils would require substantial consultation and debate to ensure local government do
not become powerless in setting their own policy agenda.
Further it needs to be acknowledged that the translation of existing local policy content into a
new PPF structure would require substantial work by councils. As discussed in more detail in
Chapter 2.3 above, the translation work should not be underestimated and councils need to
be provided with sufficient time to undertake this work. Council is adamant that this
translation should be undertaken by the respective local government planners rather than
the proposed centralised drafting unit (refer to discussion under proposal 4.2).
4.2. Simplify the Municipal Strategic Statement (Proposal 2.2)
Council opposes this proposal in the absence of adequate information.
On a superficial basis, this proposed reform seems to make sense and aligns with the
merging of the SPPF and LPPF under proposal 2.1. However, Council notes that there is a
lack of detail to truly understand what a simpler MSS would look like, how it would translate
into the new PPF structure in practice and how much weight would be afforded to it in the
planning permit assessment and decision-making process.
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The MSS plays an important role in setting the policy framework for use and development
within the municipality. Simplification of the MSS should not be used as an avenue to
undermine or weaken local policy. There needs to be a genuine commitment by the Victorian
Government to afford local policy the standing and importance that it deserves.
Council is encouraged by the statement that to ‘emphasise their equivalent importance,
planning and responsible authorities be required to uniformly take account of and give effect
to all three tiers of policy’. Council would hasten to say that VCAT also needs to give equal
weight to local policy - something that has not been the case consistently.
Translation of the existing MSS policy objectives, strategies and guidelines into the new PPF
is therefore critical to the success of the new structure and to ensure equal consideration of
local policy content alongside state policy content. If the PPF remains just a high-level
visionary section of the planning scheme without playing an effective (or practical) role in
planning permit assessment and decision-making, this would present a missed opportunity
and would render this reform pointless. This role of the PPF is further expanded on in the
discussion under proposal 2.3 below.
As mentioned previously, translation of the existing MSS would require significant resources
and detailed discussion to ensure that no local policy content is lost simply because it
doesn’t fit into the reformed structure.
Council also would like to highlight that it has only recently had a revised MSS and LPPF
approved through Amendment C229 (gazetted 26 October 2017). This followed an
extensive review of the Boroondara Planning Scheme and provides a more streamlined
policy framework.
4.3. Expand policy themes (Proposal 2.3)
Council opposes this proposal opposes this proposal in the absence of adequate
information .
The key issue is the statement that any PPF policy ‘will also need to avoid including
provisions that act as controls’ (p.19). The discussion paper continues to advocate for policy
guidelines and strategies to be included ‘in appropriate zones, overlays or particular
provisions’.
Council has some reservations about this approach of moving local policy into zones and
overlays and considers that this should not necessarily be the default position. Council
understands and acknowledges the intent of this approach is to strengthen local policy
content by including it in those controls that have traditionally been afforded more weight in
the assessment and decision-making process. However, Council is concerned that it also
has the potential to weaken local planning policy.
This is due to the removal of Clause 22 and the fact that not everything contained in local
planning policies can be translated into zone or overlay provisions. These controls have a
fairly rigid structure that limits what can be included. For example, councils have been set a
limit to the number of objectives that can be included in the schedules to a number of zones
or overlays through recent updates to the Ministerial Direction on the Form and Content of
Planning Schemes. These updates state that council can only include a maximum of five
local objectives (in the case of the landscape and environmental overlays the maximum is
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only one objective). This severely restricts councils’ ability to set local planning objectives
through these controls. The limited number of objectives means that objectives will have to
be much broader to cover the issues that need to be addressed thereby being less effective.
Council was unaware of these changes and does not support them. It is unclear why only
five objectives can be nominated and how the Minister and the Department have determined
that that is an appropriate number in all circumstances.
Combined with the proposed merging of the SPPF and LPPF there is a real danger that local
policy content will be significantly weakened. The system should allow for a balanced
approach that allows local councils to appropriately implement local planning policies.
Council would also like to express its disappointment that the updates to the Ministerial
Direction were made without any consultation with councils. As noted above, the changes
severely limit councils in setting their own local policy and Council submits that these
changes warrant consultation and debate. The fact that such a significant change has been
made without consultation, does not provide Council with any confidence in the
Government’s intention with regard to the proposed reforms set out in the discussion paper.
The absence of detail, lack of further consultation and past experience has Council
concerned that the Minister and DELWP are not interested in a transparent public debate
with genuine intention to listen to the feedback from local government.
Further, Council submits that in order to be relevant, the new PPF needs to provide clear
guidance and direction to those assessing and determining planning permit applications. It
needs to provide genuine assistance in the day-to-day assessment and decision-making
process. If it were to be simply a repository for high-level vision and objectives, it would not
be relevant. Instead it must provide clear strategies and guidelines on how and where use
and development should or should not occur.
The merging of the SPPF and LPPF therefore should not be an exercise in simply cutting out
content with the intention to ‘streamline’ the policy framework. Such an approach would be
counterproductive. It needs to be a clear decision-making tool for planners to achieve
desired use and development outcomes for the local context.
The merging of the SPPF and LPPF (particularly Clause 22) would also allow the state
government to finally introduce those guidelines contained in various reference documents
into the planning scheme to afford them the weight they should have. This includes
guidelines on urban design, heritage places and safer design. These documents have for
too long been kept outside the planning scheme and formal assessment process.
Importantly, the creation of an integrated PPF also offers an excellent opportunity for the
Victorian Government to finally show establish meaningful direction on a number of policy
issues that have been largely ignored to date. Most notably, this relates to environmental
sustainability on which the SPPF provides very little useful guidance. Local councils have
therefore been forced to step into the void left by successive state governments and
developed their own policy guidance on environmental sustainability. It is time for the
Victorian Government to act on the advice of the Environmentally Efficient Design Local
Policies Advisory Committee which recommended a state-wide approach to facilitate an
increased focus on sustainability.
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4.4. Create a clearer and simpler structure for policy making (Proposal 2.4)
Council provides conditional support subject to further information and consultation.
The proposed policy structure of objectives, strategies and guidelines is logical and cannot
be disputed. The differentiation between objectives, strategies and guidelines is a
fundamental principle and does not present a reform. In theory this is something that should
already be happening when drafting planning provisions. It is a fundamental skill that
requires support through appropriate training, particularly for less experienced planners in
the profession.
Unfortunately, even DELWP officers have shown a tendency to confuse objectives with
strategies and guidelines when drafting planning controls. A recent example where this has
been the case is the planning controls for the Yarra River Corridor which were approved by
the Minister earlier this year. This is particularly concerning given the proposal to create a
centralised drafting unit within DELWP that would draft all planning controls including any
local provisions. This is further discussed with regards to proposal 4.2.
4.5. Set new rules and guidelines for writing policy (Proposal 2.5)
Council supports this proposal in principle.
Council agrees that better guidance on the drafting of local planning policies and schedules
is required to ensure consistency and more effective planning controls.
One key aspect that would improve planning provisions is to avoid the use of words that
provide too much room for interpretation and debate. Planning provisions must incorporate
precise language that clearly articulates desired outcomes. Council points to the work
undertaken by the SPPF Review Advisory Committee in 2013/14 on this issue.
4.6. Response to detailed questions
Are there any themes that should be added to the proposed PPF thematic framework shown in Appendix 1 - to ensure that it covers all required policies?
There does not seem to be any obvious major thematic gaps in the proposed PPF structure,
although Council has not undertaken a detailed review of how the existing MSS objectives,
guidelines and strategies would or wouldn’t fit into the proposed new PPF structure.
Council notes that some themes and sub-themes included in the new PPF at the state level
appear to be not relevant to all councils. This includes Clauses 11.04 Planning for areas of
state significance, 12.02 Coastal areas, and 12.04 Alpine areas. These clauses might be
more appropriately contained within the regional policy section rather than applying to all
councils through the state policy section. Alternatively, any theme irrelevant to a particular
council could simply be removed and not form part of that planning scheme.
What else could be done to make policy easier to apply and understand?
Council submits that there should be an increased use of maps and diagrams throughout the
PPF and recommends that the use maps be strongly encouraged through the new policy
writing rules and guidelines. This was a key component of the new PPF proposed by the
SPPF Review Advisory Committee in 2014. Planning is a spatial profession, yet the system
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relies on words to articulate spatial concepts. Council therefore encourages a greater use of
and reliance on plans and maps to present desired outcomes.
Council would also welcome an increased use of 3D modelling where preferred development
outcomes are being encouraged (e.g. in areas subject to a Design and Development
Overlay). This would improve the ability to understand and assess a proposal’s impact and
allow better engagement with local residents.
What will be needed to support transition to a new PPF format?
Most importantly, councils need to be provided with sufficient time to translate existing local
content into any new structure.
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5. PROPOSAL 3 - ASSESSMENT PATHWAYS FOR SIMPLER PROPOSALS
5.1. Embed a VicSmart assessment pathway in appropriate particular provisions and
overlay schedules (Proposal 3.1)
Council opposes this proposal.
As already discussed in Chapters 3.1 and 3.2 with regards to Proposals 1.1 and 1.2, Council
opposes the integration of VicSmart into the particular provisions. Instead Council is of the
firm view that VicSmart applications should be a ‘one-stop-shop’ and therefore the process,
application requirements and decision guidelines should be located where the relevant
permit trigger exists (i.e. zones and overlays)..

5.2. Introduce new code-based assessment provisions for simple proposals to
support small business, industry and homeowners (Proposal 3.2)
Council opposes this proposal in the absence of adequate information.
Council agrees that a simplified process for simple applications may be appropriate but that
this is limited to very specific circumstances. Council therefore requests specific details on
such an application pathway before it is introduced. This would enable Councils to properly
assess the ramifications of code assessment applications. Critical detail is lacking at this
stage that limit Council’s ability to fully understand any implications.
Council would only support the introduction of the code assessments applications in instance
where:
•
•
•
•
•
•
•

Requirements are prescriptive, mandatory and do not require any discretion or subjective
judgement.
The regulations allow for Council to seek an appropriate fee that would reasonably cover
the administration and assessment of the code assessment application.
Council is given the ability to request additional information or clarification of the
information provided.
The timeframe for Council to undertake all necessary administrative process, undertake
the assessment and issue the decision be no less than 30 days.
the lack of response is not considered to be ‘consent’ of the project, should Council not
respond within the statutory time.
The decision would result in the issue of a planning permit with endorsed plans which
can be enforced under the Act.
There is no right of appeal for code assessment applications failing to comply.

In addition, Council would like to provide the following comments on a number of specific
land uses.
Restaurants/ cafe
With the introduction of the Commercial 1 Zone and the revised Clause 52.06 of the planning
schemes, many restaurants/ cafes do not require a planning permit to commence trade.
Given the global trend of online shopping reducing the number of retail premises and activity
centres now being dominated with food and drink premises, concern is raised with respect to
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allowing restaurants to operate with liquor licences given the potential for cumulative amenity
impact.
Temporary Pop-Up
Many pop-up shops in activity centres do not require a planning permit given the allowable
uses within commercial zones, car parking credits and advertising sign provisions.
Council generally supports temporary uses going into activity centres however, it is
suggested that a maximum timeframe of 12 months is provided.
Home Occupation
It is noted that the home occupation provisions needs to be updated to accommodate
modern home office practices. It is recommended that Clause 52.11 (Home Occupation) be
revised with consultation to provide more prescriptive standards and updated provisions.
This may include, but not limited to:
•
•
•
•
•

Provision of storage;
Deliveries;
Provision of car parking for employees and visitors;
Number of allowable staff numbers; and
Floor area of the proposed occupation.

Secondary Dwelling
The change to the provisions to allow a secondary dwelling is not supported without further
detail and consultation with councils. The comprehensive assessment of dual occupancies
against the provisions of Clause 55 (ResCode) is important as it ensures that there is
appropriate consideration of neighbourhood character, external and internal amenity. As
such, it is imperative that secondary dwellings must comply with the qualitative standards of
ResCode.
Small Lot Standards
Mandatory requirements that are prescriptive and require no subjective judgement
associated with a single dwelling could potentially be supported as code assessment.
Further detail and consultation with Council is necessary.
5.3. Response to detailed questions
What other matters do you think are suitable for code-based assessment?
Please refer to Council’s response above.
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6. PROPOSAL 4 - SMARTER PLANNING SCHEME DRAFTING
6.1. Create a new VPP user manual (Proposal 4.1)
Council supports this proposal in principle.
Council supports the creation of a new user manual that provides clear guidance and rules
to ensure consistency in drafting planning scheme provisions.
Council would like to caution about business rules being ‘hard-wired’ into the PSIMS online
amendment system. There is a danger in this that the computer system becomes the driver
for what can or can’t be included in relevant planning provisions rather than computer
systems being adapted to what should be a best-practice planning system. This must be
avoided as it would undermine the intent of creating better planning outcomes.
6.2. Establish a business unit dedicated to VPP and planning scheme amendment
drafting (Proposal 4.2)
Council opposes this proposal.
Council has serious reservations about the creation of a dedicated drafting unit, particularly
its role in the drafting of local planning provisions.
Council employs strategic planners that are skilled in drafting planning scheme provisions
and does not see any reason why this crucial task should be outsourced to state government
staff. Those staff would lack the detailed local knowledge and understanding of councils’
policies and strategies required to effectively and efficiently prepare corresponding planning
controls. How are these staff expected to fully understand the aspirations of and outcomes
expected by the local community that are fundamental to the translation of council strategies
and policies into planning controls? It appears entirely unrealistic to place such high
expectations on a small number of staff that work in isolation within a state government
business unit. Council therefore questions what a central drafting unit would offer that local
strategic planners can’t already do.
As previously noted, Council has limited confidence in the Department’s ability to draft local
planning provisions given recent experience with the Yarra River Corridor planning controls.
Council officers were part of the working group and repeatedly provided the feedback that
the draft controls confused objectives, strategies and guidelines. In some instances,
objectives were included without any corresponding strategies or guidelines on how the
objective is to be achieved. Unfortunately, this feedback was ignored without any
justification. Ultimately, the controls were approved and gazetted with these issues
remaining unresolved.
Council therefore submits that local government strategic planners remain best placed to
translate council policy and strategy into relevant planning provisions. Any current
deficiencies with regards to consistency or quality of planning controls (whether real or
perceived) can be addressed through better drafting rules and guidelines as proposed in the
discussion paper.
Council also does not accept that the centralised process for the preparation of planning
scheme maps sets adequate precedence or justification for this proposal. The drafting of
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planning controls that translate local planning policy is far more complex than preparing
planning scheme maps. These two processes are simply not comparable.
Further, a centralised drafting unit to draft planning controls for all Victorian councils would
require significant staff resources. A hand-full of staff members would not be sufficient to
service the whole state. The DELWP Planning Group is already under-resourced and
struggling to keep up with the number of amendments they have to process. This is evident
in the repeated delays in processing planning scheme amendments.
Council is therefore concerned that a centralised approach to the drafting of local planning
controls will create a bottle neck in the process. The time and effort required by Council to
properly brief the centralised drafting unit on the local policy, strategy or guidelines would be
significant and should not be underestimated. It is likely that several rounds of revisions and
briefings would be required resulting in unnecessary delays when council strategic planners
can prepare the controls themselves much more efficiently.
Council therefore submits that this central drafting unit operate more as an in-house referral
and review unit that reviews planning controls as part of the authorisation process that have
been drafted by local government. This would be entirely sufficient to ensure a consistency
in the use of terminology and overall drafting. Additionally, it can be used on a case-by-case
basis for the drafting of local planning content when requested by the relevant council. This
would allow councils with smaller strategic planning departments to utilise this unit.
Council also considers that the proposed arrangement raises potential conflict of interest
issues given that the central drafting unit would be involved in the preparation of the planning
controls prior to an amendment commencing while also providing advice to Department
colleagues as part of the amendment process, and potentially colleagues making a decision
on the amendment. This goes against fundamental principles of open and transparent
decision-making.
Council also questions, whether this proposal is in fact consistent with Section 12(1) of the
Act which states that “a planning authority must prepare amendments to a planning scheme
for which it is planning authority”. Creating a central drafting unit that would assume that
responsibility of planning authority therefore is legally questionable.
6.3. Create an online Victorian planning library (Proposal 4.3)
Council supports this proposal.
Council supports the creation of an online planning library to facilitate easy and convenient
access to information for all those who interact with the planning system. As with other
proposals, there is a lack of detail that makes it difficult to respond to this initiative.
6.4. Response to detailed questions
What are the key matters you think a VPP user manual should include?
Council has no further comments to provide at this stage.
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What planning documents or information do you think should be included in a Victorian
planning library?
All documents that play a part in the assessment and decision-making process should be
publically available.
Are there other ways the drafting and consistency of planning schemes could be improved?
The development of clear writing guidelines would be of great benefit. In addition, there
should be more frequent training to assist less experienced strategic planners to develop
their policy drafting skills. To ensure training is taken up, fees need to be kept low, as some
councils have very limited budget for staff to attend training sessions. The proposed DELWP
drafting unit could be used to develop and deliver an annual training program.
As noted above, the use of the proposed policy drafting unit as a referral unit would also
assist in more consistent outcomes.
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7. PROPOSAL 5 - IMPROVE SPECIFIC PROVISIONS
7.1. Improvements to specific provisions (Proposal 5.1)
Council provides a detailed response to each of the proposed changes to specific provisions
in the attached table.
Council would like to highlight the following specific proposed changes that are of particular
concern:
1. Removal of permit trigger for single dwellings on lots larger than 300m2
Council strongly opposes the proposed removal of the permit trigger for single dwellings
on lots between 300m2 and 500m2 as recommended by change 3(a).
This permit trigger provides an important control mechanism to ensure single dwellings
on these lots achieve desired neighbourhood character outcomes. If this permit trigger
were to be removed, these developments would not undergo a neighbourhood character
assessment, as this is not required under the Building Regulations
2. Review of Licensed Premises and Gaming provisions
Council is concerned about this proposed change and strongly opposes it.
Licensed premises and gaming venues have the potential to cause significant amenity
and social issues. The assessment undertaken by the Victorian Commission for
Gambling and Liquor Regulation (VCGLR) is insufficient as it is not as comprehensive
and inclusive as the assessment undertaken by councils.
Local councils therefore are best positioned to assess these issues through
consideration of planning applications.
7.2. Update the Definitions section of the VPP (Proposal 5.2)
Please refer to the attached table for Council’s detailed response to the proposed changes
to specific provisions.
7.3. Regularly review and monitor the VPP (Proposal 5.3)
Council supports this proposal.
Regular and ongoing review of the VPPs is essential and councils are already required to
undertake regular reviews of their planning schemes. It is therefore appropriate that the
state government would also be required to undertake regular reviews.
However, regular review of the VPP needs to be undertaken in a transparent and
consultative manner that involves all stakeholders. The discussion paper suggests the
creation of an online register of reforms and Council agrees that this would be useful.
However, this does not go far enough. Council suggests that an annual implementation plan
be developed in consultation with industry stakeholders to determine which reforms are most
urgent and should be progressed.
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The preparation of an annual implementation plan would also allow councils to better plan
their work program. It would afford councils greater certainty about upcoming reforms and
enable them to allocate required resources. Currently, reforms are rolled out seemingly
randomly without much thought about the impacts on local government and their ability to
undertake any necessary work to implement the reforms at the local level. The absence of a
transparent, annual implementation plan means that councils are forced to be highly reactive
rather than proactive. Council’s experience is that the timeframes for feedback on proposed
reforms is often too short which is problematic for a number of reasons: (1) It means that
resources need to be diverted away from other important work on short notice, as council
was not able to anticipate the resource requirements; (2) councils are not able to
comprehensively review and analyse the reforms to identify and understand all potential
impacts. This has been an ongoing issue with successive state governments and needs to
change. An annual implementation plan, developed in a transparent process, would provide
significant benefits and improve the overall debate and ultimately quality of reforms.
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8. MATTERS NOT ADDRESSED IN THE DISCUSSION PAPER
The discussion paper details a large number of potential reforms which in many instances
are long overdue and therefore urgently required. However, the discussion paper fails to
identify a number of important reform items some of which have been identified through past
ministerial advisory committees.
The matters raised below are important issues that councils have to deal with on a regular
basis. These items should therefor also form part of the reform program to ensure that
problems are resolved.
8.1. Application Requirements
A requirement to submit prescribed information could reduce requests for further information.
The planning scheme should set out minimum information for different classes of
applications, including but not limited to:
•
•
•
•
•
•

A fully completed application form;
A certificate of title within 28 days of the date of lodgement;
Correct application fee;
Full set of plans;
Written submission against relevant planning policy;
Specific information based on varying classes of applications.

The Act and regulations should be amended to allow Council to reject an application that is
not considered to provide at least the minimum requirements. This will substantially reduce
both processing times and resources required. It will also prevent lodgement of incomplete
applications so a consultant can simply inform their client that the application is now with
Council.
Council’s extensive experience shows that the quality of an application has a greater impact
on whether the proposal is assessed and determined within the prescribed timeframes than
the number of permit triggers. The discussion paper fails to recognise this fundamental
problem of the Victorian planning system. A streamlined system will still fail and not deliver
efficient decisions, if the quality of the application is sub-standard.
As technology progresses, application requirements should be written for information that
supports 3D planning permit assessment models, and plans that allow for electronic
measuring tools, and 3D aerial imagery capability.
8.2. Advertising signs provision
Council is surprised to note that a review of the advertising sign provisions contained at
Clause 52.05 has not been identified. This clause is in dire need of review with a particular
focus on the definitions of signs to ensure that these reflect up-to-date technologies.
The inclusion of application requirements for signage proposals would also be welcome by
Council. In our experience, signage applications often require a request for further
information to ensure adequate information that allows Council’s Statutory Planner to fully
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assess the application. There are a number of basic dimensions associated with a sign that
can be easily included as application requirements, including, but not limited to:
•
•
•
•

Height and width of advertisement area;
Clearance above footpath;
Protrusion from the wall; and
Distance of sign from kerb formation.

8.3. Environmental Audit Overlay
It is surprising that a review of the Environmental Audit Overlay (EAO) is not addressed in
the list of specific changes contained in Appendix 2. Substantial work has been undertaken
in the past to improve the operation of the EAO. There is a broad consensus that reform of
the EAO as well as the whole system of identifying and managing potentially contaminated
land is urgently required.
Council would support a system that effectively removes consideration of contamination from
the planning system and incorporate it into property law and the Building Regulations. Such
a system must include a stronger role of and greater regulation and enforcement by the
Environment Protection Authority (EPA) as the primary administrator of the Environment
Protection Act 1970. Where discretion and/or flexibility is required for the system to run more
successfully, that discretion should be available only to experts in the field of environmental
science (or similar), not Council.
Irrespective of the need for a comprehensive review and reform of the potentially
contaminated land system, there are immediate changes that can be made to the EAO that
would significantly improve its operation. This includes exempting certain buildings and
works from the need for an audit to be undertaken (e.g. works to the upper levels of
buildings).
Council realises that reform to the EAO and the potentially contaminated land legal and
policy framework is very complex but strongly encourages that this be undertaken.
Alternatively, if the EAO was to remain as part of the planning system, the EPA must be a
referral authority and give approval to audits and statements. Recent increase in EPA
funding should be used to ensure greater involvement in the permit process, improve
accountability, increase the number of auditors and stronger involvement in enforcement
issues.
8.4. Development Contributions Plan Overlay
Council submits that a reform of the Development Contributions Plan Overlay and the
development contributions framework as a whole is urgently required. While some reforms
have already been made following the Standard Development Contributions Advisory
Committee (SDCAC) process, these reforms related to greenfield locations on Melbourne’s
urban fringe. The need for urgent reform for established inner metropolitan municipalities
such as Boroondara remains.
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Council therefore would support the introduction of a simpler development contributions
framework that would allow an established municipality like Boroondara to provide new and
upgraded infrastructure.
We urge the Minister for Planning and the Victorian Government to not shy away from this
reform.
Council refers to its submission to the Standard Development Contributions Advisory
Committee from March 2013 for more details.
8.5. 3D modelling software
As mentioned previously, Council would support an application system that enables 3D
modelling to be used in the assessment process. Council believes that this would greatly
enhance the assessment process and ability to assess a proposed development, how it
responds to and sits within its context and what detrimental impacts may arise (such as
visual and off-site amenity impacts). 3D simulations would also improve consultation with the
local community as it would allow better presentation of a proposal and its impact.
Obviously, such a computer system would require substantial investment (both financial and
staff resources) by councils to implement. Not all councils may be able to do so due to
budgetary and resourcing constraints. DELWP should take a lead role in developing an
application system with 3D capabilities and then assist all councils in implementing this
system locally. This would include financial, staffing and training support.
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Advisory Committee Review of the
Planning System in Victoria

The Minister for Planning has established an Advisory Committee to review the planning system in
Victoria.
1.1

Call for Submissions

The Advisory Committee is consulting with the community and industry to consider all parts of the
planning system.
The Advisory Committee will consider the whole planning system including the provisions of the
Planning and Environment Act 1987.
The Advisory Committee is seeking views on matters including, but not restricted to:
 What’s good about the system?
 What works well and what doesn't?
 What are the ways to fix the problems and improve the system?
 How can the planning system be more effective and efficient?
 How can the planning system be made easier to access and understand?
 Is the present planning system right for Victoria?
 Are the respective roles of the State and Local Government in the planning system still
appropriate?
Submissions are due by 31 August 2011.
1.2

Advisory Committee Membership

The following people have been appointed to the Committee:
 Geoff Underwood - Chair
 Catherine Heggen
 David Keenan
 Terry Montebello
 Jane Nathan
 Leigh Phillips
This submission is prepared on behalf of Boroondara City Council.
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1.3

Governance and Planning

In Victoria, there exists broad agreement across the sector that incremental change will not suffice to
effect the kind of functional change required in order to meet the needs, expectations and aspirations
of local communities, the development sector and State Government. At the conceptual level, there is
an opportunity to dramatically change the state's planning system to better reflect the roles which
should be played by state and local governments. At present there is considerable confusion and
conflict between the role undertaken by the DPCD and local governments which results in mistrust,
time delays, failure to deliver high quality planning outcomes and a lack of confidence in the state's
planning system by communities across Victoria. Existing ambiguities, lack of definition of roles and
clarity of purpose frequently result in the politicisation of planning matters and distortion of facts.
While there is no simple solution it is considered that role clarity enshrined in a legislative framework
will assist. As in other domains of responsibilities, in planning the State Government should also be
limited in its role to undertaking the following tasks:







Setting state policy
Setting performance objectives to be met by local policy
Confirming that proposed local policy meets both state policy and performance objectives
Monitoring the performance of state and local policy and the regulatory environment against
performance objectives
Dealing with matters of state significance
Preparing guidelines for the drafting of local policy to ensure consistency in the format and
language used by different local governments and to ensure that planning schemes do not
become so fragmented as to create an inefficient planning system.

The role of local governments should be to:









Set local policy which is consistent with state policy and delivers on state performance
objectives
Translate community expectations so that they can be aligned with state policy
Apply local policy and, where there is no local policy, state policy in making decisions on
planning applications
Monitor the performance of local policy and review the extent to which local policy is delivering
the state performance objectives for planning
Enforce the provisions of planning schemes and permits
Support decisions made in respect of planning applications in VCAT
Strengthen the effectiveness of community consultation and input, an area where the State
has consistently underperformed
Mitigate perceptions of conflict of interest as a result of an inevitable nexus between Statelevel economic imperatives and the aspirations of the development industry.

Conceptually, this further strengthens local governments’ ability to produce strong and responsible
planning decisions. In practice, this recognises the legitimacy and autonomy of local governments in
planning for their municipalities while also respecting the State Government's role in providing
essential direction for the future of Victoria. As an example, in the case of the West Hawthorn Urban
Design Framework this would mean that DPCD would be limited to confirming whether the application
of local policy complies with state policy and performance objectives only. It would have no role in
assessing the detail of the policy or amendment including attempting to enforce its own ideology
regarding mandatory controls on Council. If state policy and performance objectives can be met
through the built form response which has been included in the proposed control then the issue of
mandatory or discretionary controls is not a relevant consideration for DPCD. Ultimately, this creates
an opportunity for, and imposes responsibility on, local governments to develop high quality policy and
planning scheme provisions which will withstand scrutiny when tested. In this model it would be
essential that all policies be reviewed on a four yearly cycle to ensure that objectives were being met.
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Similarly, if state policy and performance objectives are met, the fact that DPCD disagrees with
Council's views about appropriate height would be rendered irrelevant.
This model also has implications for the role of VCAT and Independent Panels. VCAT should be
limited to dealing with matters where there is a dispute about a local government failing to apply local
policy or, in the absence of local policy, state policy. In such circumstances VCAT will have no role in
standing in the shoes of local government to make a decision on the application in its entirety but its
role will be limited to considering only those matters in dispute between the parties. A similar approach
should be applied to Independent Panels. In this case Independent Panels should be limited to
determining whether a proposed planning scheme amendment is consistent with state policy and
performance objectives rather than reviewing the merits of the proposed amendment and purporting to
consider the proposal afresh as is currently the case.
One of the limitations of the current system is that for planning purposes metropolitan Melbourne is
planned as a series of independent localities rather than being viewed as a group of regions. The
consequence of the existing systemic fragmentation is that potential synergies across municipal
boundaries frequently remain unexplored. This creates inefficiencies, duplication and underutilisation
of resources. It also imposes constraints on planning which are completely artificial and fail to
recognise that communities do not live in walled cities. The capacity to create metropolitan cluster or,
preferably, a metro-regional organisation focused on planning and made up of elected local
government representatives may create a useful vehicle for local governments to strengthen their local
policy development and advocate more strongly. Councillor experience with the metropolitan waste
management group, which arose out of the merger of four metro-region groups, suggests that this
model can be effective.
This approach is also consistent with the tendency for the State and Federal Governments to support
funding for regional and cross-sectorial projects ahead of local projects. A further advantage of such a
Melbourne metro-wide approach would be scope enhancement and cross-portfolio efficiencies. For
example, a metro-wide organisation would be better placed to consider important aspects of planning
strategy often only considered at the periphery of planning processes, such as changes in
demographic make-up (ageing community, smaller households, health and well-being, public
transport) or affordable housing. Community needs and developer perspectives do, and should not,
stop at municipal boundaries.
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A: PLANNING AND ENVIRONMENT ACT 1987
1.

Objectives of Planning

Planning in Victoria deals with a plethora of issues and is not solely focussed on the built environment.
The community expects that planning will deal with matters as diverse as climate change, ecologically
sustainable design, affordable housing, health, consumption of liquor, gaming, water use, cultural
heritage and public transport.
The purpose of the Act is to establish a framework for planning the use, development and protection of
land in Victoria in the present and long term interests of all Victorians. This includes but is not limited
to matters pertaining to the environment. It is considered that the Act should be focussed mainly on
planning and our environment.
It is considered that the planning system should be principally about planning for the communities with
a focus on the use and development of land. Whilst it might be enticing to contemplate an Act which
plans an economy, this is likely to create confusion with other legislation and an imbalance in the
weight attached to other elements of the planning process. The social dimensions of planning should
not be overlooked. The objectives of the Act have a broad focus and are still relevant to significant
issues facing Victoria today, such as housing affordability, climate change and health. It is Council’s
view that the objectives of the Act are sound but has no objection to them being updated to include
these emerging issues.
The planning system should remain primarily about land use and development now and into the future
with more weight being given to sustainability and community planning.
Whilst the Act must recognise that there are a range of issues that influence land use and
development, there should also be recognition that broadening the Act will simply add complexity to
considerations. The Act should clarify the way in which these matters should be considered including
the need for services and facilities within a community.
The planning system framework needs to be modified in order to more adequately address the
following:






Affordability
Sustainability
Accessibility
Liveability
Amenity.

These broader and emerging issues need to be addressed at both State and Local levels.
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2.

THE VPPS

2.1

Fundamental Issues with the Planning System

It is considered that the fundamental issues with the current planning system can be summarised as:







There is a need to redefine the relationship between State and Local Government as a
partnership with clearly defined roles.
Local Policy needs to be given more weight.
Local Policy should not be undermined by State Government.
State Government should not be intervening in local planning matters and they should be
more responsive to the wants and needs of individual local communities.
Local policy should be able to prioritise between competing and conflicting objectives set by
the State Government.
The State Government's involvement in the Planning Scheme Amendment processes creates
a process that is too onerous and too time consuming.

The State Government needs to be clear about what it is trying to achieve so that local policy and
proposed Planning Scheme Amendments, and VPPs can align with these outcomes. For example,
with respect to population growth, the State Government has set housing target requirements for the
state. However the context in which they can be delivered need to specifically relate to the local
context. This lack of clarity creates difficulties for Councils to prioritise different planning issues (eg.
Population growth vs character vs heritage).
Local Policy should be given more weight in planning decisions. Local Policy should be seen as the
most relevant and preferred policy for the translation of the state policy directions into local planning
outcomes for the local community and therefore State Planning Policy should only be referenced in
the preparation of planning scheme amendments. The Victorian Civil and Administrative Tribunal (the
Tribunal) should have no jurisdiction or authority to overturn decisions which are consistent with local
policy. Furthermore, the State Government and the Tribunal should recognise that the relevant
Responsible Authority is more than just 'another party' in planning processes at the Tribunal, but is the
primary decision maker.
The State Government should not undertake the role of the Responsible Authority within a municipal
boundary where a project cannot be proved to be of State significance. The role of the decision maker
is to be accountable to the community affected by the decision and it is considered that the local
government is best placed to make such informed decisions that directly will impact on local
community both now and in the future. This also applies to the Tribunal.
The Minister for Planning must explicitly recognise the role of local government in the Victorian
planning system in the same way that the Local Government Act and the Constitution acknowledge
local government as a distinct tier of government. The nature of the partnership arrangement that
exists between State and local government authorities in relation to planning matters needs to be
clarified and defined.
The Planning Scheme Amendment process is the statutory process within which strategic planning
guidelines and controls are implemented within planning schemes. This process should therefore
occur expeditiously, in recognition of the extent of strategic planning investigation and consultation
which generally precedes the amendment to introduce planning controls.
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3.

AMENDMENTS TO PLANNING SCHEMES

Authorisation by Minister

Council does not support the requirement for authorisation. As an
elected body, Council should have the autonomy to work with
proponents and its community to test planning proposals. This
process, unlike the Ministerial authorisation is open and
transparent.
Where authorisations are refused, or conditional authorisations are
granted, Council considers that specific grounds should be provided
as to the reasons for the refusal and the officers report making a
recommendation to the Minister should be a public document in the
interests of transparency and accountability. This would empower
local government to understand the shortcomings or otherwise of its
proposed amendment and pursue a strategy to overcome these.
Council considers that amendments that do not have State or
regional policy implications and amendments that are administrative
in nature (such as correctional amendments) should be exempt
from the authorisation process.
Council considers that the objectives of the authorisation process
may be met through a DPCD checklist that outlines the amendment
process and establishes whether or not State or regional
implications apply. If there are no such policy implications, then the
planning scheme amendment should be able to proceed to the
public exhibition phase without authorisation.
However, if this authorisation process was to be retained, it should
be viewed as the Minister's opportunity to assess the merits of a
proposed planning scheme amendment.
Greater weight should be given to the adoption of an amendment
by councils (Section 29 of the Planning and Environment Act
1987). This would recognise that councils have considered the
issues raised during the formal exhibition and Panel hearing
processes, and provide greater autonomy to local government in
the decision making of matters pertaining to individual
municipalities.
Once authorisation is granted to prepare the planning scheme
amendment, the Minister should not be able to use the
amendment approval stage (Section 35 of the Planning and
Environment Act 1987) to vary a planning scheme amendment
which has been tested through the formal exhibition and Panel
processes.

Notice of Amendments

Council considers that more efficient and effective notice of an
amendment could be achieved if the Department of Planning and
Community Development (DPCD) co-ordinated the notification of
Ministers prescribed under the Act.
It is considered that such an outcome would lead to greater coordination and integration between state bodies.
These
requirements of the Act in relation to notification could then
effectively be bypassed if this role were adopted by DPCD.
The responsibility for the exhibition of amendments should remain
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with Councils other than in the instance of notification of Ministers
prescribed under the Act. It is considered unacceptable that a
private person could undertake the exhibition process. Community
members have an expectation that statutory processes are run and
managed by Council and seek information and guidance from
Council as part of the exhibition process. It would be inappropriate
for a community member to be required to liaise with a private party
to seek information.
Submissions and Panel

It is considered that the planning authority should have the ability to
disregard irrelevant submissions. This would serve to refine the
scope of any panel hearing.
Council considers that all submissions should have the same
status during the planning scheme amendment process,
regardless of whether they support, object or request a change to
the amendment documentation.
Council is of the view that all submissions should be referred to an
Independent Panel for consideration thus enabling all issues to be
independently assessed and considered on their planning merit.
There is some merit in requiring a submitter to state the reasons for
the submission and whether they wish to be heard by a panel.

Adoption and approval of
Amendments

Further to the issue highlighted above, the Minister is not at present
required to make a decision on a proposed planning scheme
amendment within any statutory timeframe. This issue is particularly
critical at the Ministerial approval stage.
Once an amendment has been adopted by Council, the Minister
should be required to make a decision on whether to approve an
amendment within a specified timeframe. This will ensure that the
appropriate planning controls proposed by an amendment are
expeditiously introduced to planning schemes, providing certainty to
local government, the community and stakeholders.
Additionally, it is considered that the ‘certification’ step which is
considered to introduce an unnecessary duplicate step in the
amendment process could be removed from the Act. As Council
has suggested in the previous submissions, for simple amendments
that may not have implications to State or regional policy, this
authorisation process should be exempt.
The current process of providing amendment documents to the
Department 10 days prior to exhibition ensures that amendment
documents are in the appropriate form without unnecessary delays.

Section 20(4) Amendments

Support is provided for the simplification of the amendment process
for amendments that are administrative in nature (such as
correctional amendments) and recommended that they should be
exempt from the authorisation and approval steps of the process.
The existing process to 'fast track' planning scheme amendments
does not in fact expedite the amendment process. Councils are still
required to seek Ministerial authorisation to address anomalies,
prepare the amendment documentation and submit a fee for the
Minister to consider the amendment. The time and costs associated
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with correctional amendments provide little incentive for local
government to undertake 'fix up' amendments as they arise.
The ability to approve correctional amendments should be retained
within the decision making of councils to ensure that planning
scheme remain relevant to the local context.
'Privatisation' of the planning
scheme amendment process

Whilst it is acknowledged that due to resource constraints or lack
thereof, particularly for rural councils, there may be circumstances
where the preparation of planning scheme amendments will need to
be outsourced. Any proposal to authorise a person to prepare an
amendment, independent of councils as the planning authority, is
not supported by this metropolitan council.
It is considered that:
















Timeframes

There is a clear lack of accountability & transparency in
authorising a private person to prepare an amendment, of
which may result in ongoing impacts to the wider
community;
It is clearly not appropriate for private parties to set the
planning agenda for a municipality;
The privatisation of the amendment process will deliver
inequality, providing more choices to those members of the
community who can afford to push their proposals through
the system;
There is a significant potential for conflicts of interest, in
terms of the authorised person acting as a process
facilitator, or referee, while having vested interests in
achieving a positive outcome for their client or themselves;
There will be a significant resource impact upon Council
being required to undertake some steps of the process
without any form of compensation;
There are concerns that the Minister does not have a full
appreciation for the extent of the additional workload this
proposal would represent for the Department of Planning
and Community Development (DPCD), further slowing the
amendment process;
There are no clear quality control measures, particularly in
relation to how authorised persons will consult with
community members, prepare recommendations, consider
and respond to submissions and consult with Council;
It is not appropriate for assessments to be made by
individuals who have no accountability to Council or the
community;
It would raise potential probity issues where fees are being
paid directly to an individual to determine a matter; and
The proposal would lead to an increase in community
dissatisfaction and an increase in disputation. The burden
of these disputes would fall on local Councils and would
have further resource implications.

The introduction of time frames for planning scheme amendments
is not supported, apart from where these apply to administrative
steps in the process. Given strategic justification required, the
uncertainty of the panel process and the number of approvals
required, setting an overall time frame would not be practical.
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Appeals

The basis for setting timelines should be to drive efficiency. Any
appeal made available to the applicant through a review of the
Planning & Environment Act (the Act) should be limited in its
scope to determine whether the planning scheme amendment is
being dealt with in a reasonable timeframe. Council is opposed to
such an appeal being based on the merits of the amendment
proposed. Doing so, would have the impact of fundamentally
removing local government’s ability to make decisions for its
community.

4.

PERMITS

4.1

APPLICATIONS

Minimum information submitted
with application

A requirement to submit prescribed information could reduce
requests for further information. The Regulations should be
amended to include at a minimum:







A fully completed application form;
A certificate of title within 28 days of the date of lodgement;
Correct application fee;
Full set of plans;
Written submission against relevant planning policy;
Specific information based on varying classes of
applications.

The Act and regulations should be amended to allow Council to
reject an application that is not considered to provide for at least
the minimum requirements. This will substantially reduce both
processing times and resources required. It will also prevent
lodgement of incomplete applications so a consultant can simply
inform their client that the application is now with Council.
Identifying permit triggers

An issue that commonly arises is confusion amongst applicants
regarding permit triggers. This leads to applicants including in their
applications matters that do not need a permit or leaving out
matters that do.
The application form could be amended to require applicants to
consider each of the matters that require a permit. The application
form could also recommend a meeting to determine all the reasons
a proposal requires a permit and information requirements specific
to individual Council requirements.

Facilitating negotiations during
an application

Requests for on hold

At present the planning process does not formally recognise
periods of negotiation between applicants and Councils. Where
applications do not satisfactorily meet planning scheme
requirements, most Council’s will attempt to assist applicants to
achieve a suitable outcome. This can involve negotiations over
various issues. It is considered the clock should stop during the
period of negotiation with the agreement of Council and the
applicant.
The Act does not currently recognise the situation where the
applicant may request an application to be placed on hold to allow
time for issues to be resolved. Upon the request of an application
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to be placed on hold at any time during the application process, the
statutory clock should stop and recommence upon instruction. The
request must be made in writing and Council must accept that
request within a specific timeframe. The request to reactivate the
application must also be in writing.
Fees

That the State Government fairly contributes to the cost of Statutory
planning in respect to fee reviews on the basis that Councils are
administering State policies and controls.

Code Assess Applications

It is considered that a simplified process for simple applications will
be appropriate however Council would require specific detail to
assess the ramifications of Code Assess applications.
It is recommended that Council only support the introduction of the
Code Assess applications if:









Use of electronic documents

Requirements must be prescriptive, mandatory and require
no subjective judgement; and
The regulations allow for Council to seek an appropriate
fee which would reasonably cover the administrative and
assessment of the Code Assess Track application; and
That Council is given the ability to request additional
information or clarification of the information provided; and
The timeframe for Council’s to undertake all necessary
administrative process, undertake the assessment and
issue the necessary paperwork be no less than 30 days;
and
Should Council not respond within the prescribed time, that
the lack of response is not considered to be ‘consent’ of the
project; and
That the decision would result in the issue of a planning
permit with endorsed plans which can be enforced under
the Act; and
There should be no right of appeal for Code assess
applications failing to comply.

The Planning Systems needs to embrace and utilise available
technology to reduce the administrative burden and to undertake
comprehensive monitoring and reporting.
Scanned signatures on documents need to have legitimacy for the
purposes of the Act.
The Act should also recognise the legitimacy of electronic forms
and Councils planning registers being kept electronically.
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4.2

AMENDMENTS TO APPLICATIONS

Statutory Clock

4.3

The requirement for a declaration and the resetting of the statutory
clock is a valuable tool and should be retained.

NOTICE OF APPLICATIONS

Definition of Material detriment

A definition of material detriment should be included in the Act. It
should also be clear whether material detriment has to relate to the
specific permit triggers of the planning application.

Adjoining, Abutting and
Opposite

Council should have the ability to determine the extent of material
detriment in relation to whom needs to be notified. The reference
to adjoining, abutting or opposite should be deleted to give Council
the ability to select only properties that could be affected by the
specific proposal.
For multi-dwelling adjoining sites, it is not clear in the Act whether
notice is required to go to each dwelling within the site or whether
there is the ability to selectively choose the dwellings closest to the
site. Council records often do not have dwelling layouts to
selectively pick dwellings on multi-dwelling sites closest to the site
of an application however providing notice to all dwellings is
sometimes disproportionate (and costly) to the scale of the
proposed works.

Section 96 Applications

Applications made by Council under Clause 67 of the Planning
Scheme (Section 96A applications) requires notice to be given to
adjoining owners and occupiers. Often applications are located on
excessively large parcels of land or include contiguous parcels of
land which results in notification of the application to properties that
are geographically isolated from the proposed area. Greater
flexibility in these provisions is required to advertise an application
to properties that are in an immediate area.
Councils should be able to be exempt from notice when an
application has been made under Clause 67 of the Planning
Scheme and where there has been significant consultation with the
community prior to the application being lodged. For example, the
drafting of a master plan that has been adopted by Council
following public participation should not require further consultation.

Timeframes

The 14 days notice is an adequate timeframe to give notice of
planning applications with the exception of holiday periods (ie
Christmas and Easter). It is considered reasonable for Council to
be given the discretion to extend the notice period having regard to
holiday periods.
The Statutory clock also needs to reflect this issue.

Statutory Clock

In regard to the time taken in the notification process, it is
considered that the statutory clock should stop when Council
directs in writing for an applicant to give notice and should not
recommence until the applicant returns a statutory declaration to
advise that notices were forwarded or a sign erected on the site
and the time for advertising is complete. This requirement is under
Section 53(2) of the Act.
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Obviously if Council is undertaking notification on behalf of an
applicant a statutory declaration is not required. In this case the
statutory clock should stop from the date the last notice is sent until
the end of the notification period.
Advising applicant within 10
days of notice

It is recommended that the provision of Section 52 (2A) be deleted.
This provision requires Council to advise whether a planning
application is required to be given notice within 10 working days of
receiving the application is not logical given that further information
may be required to determine the need for notice.

Restrictive covenants removal
or variation

The requirement that exempts notice associated with a restrictive
covenant that has been breached for more than two years is not
appropriate as it rewarding non-compliance.

Notice should specify only what
is being given notice

Some applications will have permit triggers which are exempt from
notice but other permit triggers may require notification. To ensure
that objectors are only commenting on the matters requiring notice,
the prescribed form of the notice should specify what is being given
notice as opposed to the existing situation which requires a full
description of the application on the notice.

4.4

REQUESTS FOR FURTHER INFORMATION
The ability to request further information is valuable process and
should be retained.
More emphasis in the wording of this provision so that 'necessary'
information is required rather than 'desirable'' information.

Receiving Referral Authority's
request

There is insufficient time to send and receive the referral authorities
request for information within the initial 28 days.

Clarifying Received Further
Information
Lapse Date

There is no ability to clarify submitted further information.
The prescribed lapse date assumes that information submitted is
correct and gives Council no time to check the response to the
further information request. If the further information is submitted
on the lapse date, the Act assumes that the planner assessing the
application will receive that information directly and be able to
check it immediately. There should be a timeframe for Council to
check the further information (eg 5 days).

Code Assess Applications

The ability to request further information will be necessary for Code
Assess applications.

Requesting information
associated with Condition 1
plans, development plan
approvals etc.

Councils should be able to ask for further information under Section
54 associated with other planning processes including assessing
condition 1 plans, development plan approvals, signing of Section
173 Agreements and similar requests.

Issues Letter

Council should have the ability to send an issues letter to the
applicant at any stage giving them a time limit to modify their plans
or application.
The Act should give Council the ability to vary their request if it
becomes apparent that some of the information is not or is no

Varying Request
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longer required.
Encouraging more efficient
process

4.5

If the industry is looking to reduce overall timeframes, the
timeframes for requests for further information could be reduced
from 28 days to 21 days. This would encourage Councils to
commence processing applications more quickly and give them
more time to provide a quality assessment at the decision making
time.

REFERRAL AUTHORITIES

Integration of the referral
process with the requests for
further information.

The Act requires a referral to be sent without delay and that referral
authorities have 21 days to respond to Council to enable any
requests for further information to be forwarded by Council within
the 28 day time frame from receipt of an application to stop the
statutory clock. This is largely impractical, particularly if Council
has requested changes to plans through the further information
process or that insufficient information has been submitted with the
application.
The statutory clock should also be stopped once a referral to an
external authority has been sent. This should include delays
arising from requests for further information from a referral
authority. The clock should restart when Councils receive final
comments back from a referral authority.

Quality of advice

4.6

Quality and consistency of referral authority advice is sometimes an
issue with referral authorities providing comments on aspects of the
proposal that do not require referral under Section 55 of the Act.
Difficultly arises in that conditions can only be reviewed by VCAT.
Should a referral authority object to the grant of a permit, it should
be mandatory that the referral authority attend any subsequent
VCAT hearing to present their case.

OBJECTIONS

Deadline for objections

Council supports a time frame for receiving objections, to provide
certainty to all parties. This time frame could be determined by
Councils to reflect the complexity of an application or notification
over holiday periods.

Objections based on relevant
permit triggers

Objections should clearly be relevant to the permit triggers.
Objections or grounds based on matters not subject to the
discretion being sought should be able to be rejected. Section 87
should be amended to provide Responsible Authorities security in
these instances.
To assist residents, the notice should be amended to specify the
permit triggers so people are aware of the issues that can be
commented upon.

Objections from the same
household
Consideration of objections to
previous plans if notice is given
under Section 57B.

Objections received from the same household should be counted
as one objection.
If notice of the application is to be given under Section 57B, all
objectors should be given notice (in addition to any other person)
and their previous objections based on the old plans should be
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deemed null and void.

4.7

TIME FOR DECISION

Statutory Timeframes

The 60 day statutory time frame for processing planning
applications is inappropriate. It must be linked and vary according
to the steps in the process required for a particular application or
the complexity of the application. Council is of the view that an 80
day time limit would be more appropriate for those applications
advertised and referred.
Council is also of the view that both VCAT and Planning Panels
should also be subject to statutory time frames.
As previously outlined, Council would support a short application
process and limited matters requiring consent only.

4.8

MATTERS TO BE CONSIDERED

Assessment against local policy
only

Local policy focuses and translates State policy for local
circumstances. Presumably it would not have been approved and
allowed to be included in a Planning Scheme if it is inconsistent
with State Policy. Therefore it is considered that local policy should
receive greater recognition. In particular local policy should be
applied and not just considered by responsible authorities and
VCAT.
As such, there is no need to be assessing individual applications,
especially simple applications (eg front fence in a Heritage Overlay)
against State Policy.

Interaction with other Acts

The Act should complement other Acts better. Sometimes after a
protracted planning process, an amendment to the approval may
be required later on because of some non-compliance with other
legislation such as building.
The Act needs to clarify the relationship of land use planning with
other legislation including :







Building Act
Liquor Licensing Act
Gambling Act
Prostitution Control Act.
EPA Act
Health Act
Heritage Act

The relationship with each of these Acts creates duplications in
process, multiple approval processes and confusion. This needs to
be addressed. The Act also needs to clarify the role of the Human
Rights and Privacy Act in the processes authorised in the Act.
4.9

CONDITIONS

Ongoing life of conditions

Council supports the clarification of the ongoing nature of
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conditions relating to development. In Council’s view, conditions
should be able to require ongoing obligations, such as landscape
maintenance or maintaining privacy screens, notwithstanding that a
development has been completed and subdivision subsequently
undertaken. This would reduce the need for Section 173
Agreements, which are used by many Council’s to address this
shortcoming.
Most Councils include conditions on development permits that
prevent alterations to approved plans without the further written
consent of the Responsible Authority. The Act should make clear
that this restriction applies only to those aspects of a development
that actually require planning permission. This would remove the
need for people to seek secondary consent for inconsequential
changes to plans that do not trigger discretion under the VPP’s.
Works outside the site and
Section 173 Agreements

The Act should allow conditions to specify works outside the site
subject to the permit without the need for a Section 173 Agreement.
The Act would obviously need to provide some guidance as to
appropriate circumstances for such conditions.

Cash in Lieu

A simplified system for cash-in-lieu payments for car parking is
required. The Act needs to provide legitimacy for cash in lieu
provisions to be introduced into the VPP’s with areas and rates
clearly identified. Once rates are set in the scheme, there should
be no ability to seek a waiver or reduction as is currently the case
with open space contributions.
Council agrees to the recommendations made by the Advisory
Committee which are:












Developer contributions for
infrastructure and social housing

the requirements for cash-in-lieu are specified in the
planning scheme;
the area to which it applies is clearly identified;
an estimate is made of the development potential of the
area;
the car parking requirement for the proposed use and
development is specified;
a timeframe is identified for when development is likely to
occur and when car parking would be supplied;
an indicative cost per space is determined;
a charge on new development is equitable given any
existing shortfall of parking. New development cannot be
expected to fix past problems;
appropriate financial management arrangements are
established by the responsible authority;
there is a reasonable prospect of providing the car parking
within the timeframe envisaged in the scheme, or
undertaking other measures that will reduce parking
demand; and
the supplied parking or other services will meet (or reduce)
the parking demand of the use or development for which
the monies are being paid.

The Planning system should more easily facilitate developer
contributions to infrastructure and social housing through the
imposition of conditions that are not appealable and are set by local
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policy.
Secondary consent

Conditions should not contain secondary consent provisions. If any
changes are required to the permits or plans, this should be dealt
with under Section 72 of the Act. The use of secondary consent is
contrary to the process set up by the Act which allows discretion in
relation to notice provisions.
It is difficult for Council when residents have scrutinised plans
during notification and then they discover that other plans have
been endorsed under secondary consent provisions.
The Act should repeal all secondary consent provisions including
those contained within existing permits.

Expiry
The Act should have the same timeframes as the Building Act so
that they align.

4.10

NOD PROCESS

Condition 80 and 82 Appeal
timeframes not the same

It is inequitable that appeal rights for applicants is 60 days whereas
the appeal rights for objectors is only 21 days. The applicant's
timeframe should be limited to 21 days in order for this matter to be
resolved efficiently.
The current structure encourages applicants to appeal conditions if
an objector appeal is lodged.

NOD form

The notice of decision should have decision date and issue date as
they are not necessarily the same.

Electronic serving of NOD

The Act needs to recognise that NOD can be served on all parties
electronically.

4.11

COMMENCEMENT/EXPIRY OF PERMITS

Completion of a development

The Act should specify that once a permit holder takes benefit of
the planning permit in any way, it should be completed to the
satisfaction of the Responsible Authority.
Council should be able to enforce completion of a permit.

Commencement of a permit

The Act should specify or provide a definition for the
commencement of a permit (ie. shifting of soil).
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4.12

EXTENSION OF PERMITS

Prescribed timeframes for
different classes of
applications
VCAT discretion to extend a
permit

Regulations should specify that different classes of development or
use classes can only be extended for a specific timeframe.
An application for review against Council's refusal to extend time
should only be limited to those circumstances where Council can
consider the request (ie it has been made within the proper
timeframes) and there is a dispute about the merits of extending
such permit (ie. change in policy).
A request made outside the timeframes prescribed under Section 69
of the Act can not be considered by Council nor should the Tribunal
have the power to extend a planning permit which has expired.

Prescribed information

The Act should specify minimum requirements to accompany any
application for an extension of time. A prescribed form would assist.

Relevant tests to consider

Decision guidelines for the extension of time should be established
by the Act.

4.13

AMENDMENT OF PERMITS – INCLUDING SECONDARY CONSENTS

VCAT issued permits

Councils should have the ability to amend permits issued at the
direction of VCAT.

Secondary consent

If any changes are required to the permits or plans, this should be
dealt with under Section 72 of the Act. The use of secondary consent
is contrary to the process set up by the Act which allows discretion in
relation to notice provisions.
It is difficult for Council when residents have scrutinised plans during
notification and then they discover that other plans have been
endorsed under secondary consent provisions.
The Act should repeal all secondary consent provisions including
those contained within existing permits.
This section which allows selected permits to be amended under the
former Section 62(3) (amended plans) of the Act should be repealed.

Section 216

4.14

ROLE OF THE TRIBUNAL

Attached to this submission are a number of submissions Council has previously made to the Tribunal.
These are:





President's Review of VCAT- Submission by the City of Boroondara - 3 June 2009
Transforming VCAT: Towards a Three Year Strategic Plan- Submission by the City of
Boroondara - 23 June 2010
Major Cases List: Stakeholder Feedback- Letter to Registrar- 20 September 2010
Draft Practice Note PNPE9- Letter to Registrar- 1 March 2011

The Tribunal's role should be limited to considering any matter of dispute of a hearing and not be
involved in matters that are accepted by all parties.
Key submissions include:
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Councils are democratically elected to represent the views of the community and to apply
relevant legislation and policy as responsible authorities. VCAT should recognise that the
relevant Responsible Authority as the initial decision maker is more than just ‘another party’ in
the planning process at VCAT. Council decisions should be given substantial weight and the
onus should be on the appellant to demonstrate that a decision is flawed.



Establish a clear hierarchy of the relevant elements of all planning provisions with local policy
being accorded greater status. Local policy focuses and translates State policy for local
circumstances. Presumably it would not have been approved and allowed to be included in a
planning scheme if it is inconsistent with State Policy. Therefore, local policy should receive
greater recognition.



Require that the Tribunal apply Planning Scheme policy, rather than simply consider it.



Acknowledge that the planning scheme amendment process can be very lengthy and place
greater weight on what Council is working towards through this process rather than simply
disregarding policies that are not yet in schemes. In some cases, VCAT has issued permits
that disregard Council’s policy intentions so that once the policy is formally adopted it has
been potentially voided by VCAT approved projects built in the interim.



Answer definitively certain legal questions to reduce confusion and improve consistency;
perhaps by building upon the Red Dot Decision practice and issuing Practice Notes or similar
on procedural or legal matters. An example would be, whether a permit for a proposal in an
Environmental Audit Overlay should or should not contain a condition requiring an
environmental audit.



Provide guidance to Tribunal Members on how to consistently answer more subjective
questions relating to, for example, neighbourhood character and urban design.



Create a process for review of Tribunal decisions short of filing an appeal with the Supreme
Court. The right of review to the Supreme Court is too limited in that it only allows
consideration of mistakes in law and is also too costly for most parties to pursue. A peer
review or ‘en banc’ panel of Tribunal Members review process would be more appropriate and
would improve the community’s access to justice at VCAT.



Issue decisions faster – preferably in accordance with a binding timeframe – to improve
efficiency and access to justice.



Proofread decisions more carefully so that Councils can make fewer requests for correction
under the ‘slip rule’. Even a simple correction can take several months before the Tribunal
responds, which impedes efficiency and access to justice.



Standardise the decision format so that it is easier to interpret and is more consistent.



Improve the keyword system so that finding related VCAT decisions is easier.



Identify the language of the permit clearly in the order (if the Tribunal’s decision is to modify or
grant a permit), preferably as a separate appendix. Frequently, decisions do not include a
preamble or do not group and re-number conditions in a logical manner which leaves
Council’s guessing on how to issue the permit or requires making a time-consuming request
for clarification.



In addition to the comments made above, it is also considered that the Tribunal process
should be modified so that Tribunal can not consider amended plans and that if any changes
to the plans are made they are required to be considered by councils first.
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5.

MINISTERIAL CALL IN PROCESS

Criteria for State Significant
Projects

The fundamental principles in the processing of an application should
be applied to State significant projects. Opportunity needs to be
provided for the community with information on a proposal and to
provide the opportunity to make submissions. Council strongly
supports the need for the Act to define what constitutes State
significance and “major’ issue of policy in the context of Ministerial
call-in. In addition, any call-in should be proactive (ie at the time a
proposal is lodged, rather than being reactive at any time during its
consideration as occurs at present). A limited provision only should
be retained for reactive call-in should a major issue of policy be
identified during the course of consideration of the proposal.
The Act should clearly define what is State Significance, set criteria
within the Act to determine this, require written, published justification
stating why a proposal is of State significance and clearly define who
makes the assessment and decision. All reports written by the
department on such applications must be available for public scrutiny
to ensure appropriate transparency and accountability.

Transparency

In relation to process, it is considered that the Minister and his staff
should make the following assessments and documents publicly
available:






Tribunal Review

6.

Written justification that a proposal meets the State
significance criteria prior to the commencement of the
proposal scope;
The proposal scope including the impact report and the
engagement strategy prior to the sign-off by the Secretary of
the Department;
The Panel Report consistent with the current practice for
planning authorities;
Written justification for the Minister’s decision;
Any planning permit and endorsed plans or any other
document which results from the process.

The Minister’s decision should be subject to review at VCAT to
ensure a transparent and fair process.

ENFORCEMENT

Time frames

It has been raised on numerous occasions that enforcement is too
complicated, time consuming and expensive. One way of
addressing these matters is to enable VCAT to issue fines to reduce
the need to undertake Magistrate Court proceedings.
If a “one stop shop” approach is not supported, a breach of an
enforcement order ought to be an indictable offence, able to be
heard in the Magistrates Court and this will make it easier for fines to
be issued and collected.
The Magistrates Court would need to be able to direct upon
conviction, matters to be undertaken to rectify offences.

Benefit during retrospective

Owners should not have the benefit of the building or works without
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permits

the proper planning approval while a retrospective planning approval
is being sought.

Unpaid Infringements

Unpaid Planning infringement notice should be able to be dealt with
through an infringement court, while the substantive non-compliance
is dealt with separately.

Tribunal timeframes

Retrospective permits to be considered at the Tribunal should be
subject to an interim hearing or fast track system. Certainly,
retrospective applications should not be adjourned at the Tribunal.

7.

SECTION 173 AGREEMENTS

Limiting use of agreements

The Act should be amended to ensure that an ongoing requirement
to comply with conditions on development permits can be enforced.
This could save time and cost. It should also be amended to ensure
the power to impose conditions on a permit clearly includes the
ability for permit conditions to require deposit of guarantees or
bonds, to avoid the use of agreements solely for this purpose. These
changes will reduce the number of agreements required.

Minister's involvement

The involvement of the Minister should be reduced or eliminated in
the agreements process except where necessary (for example, when
the Minister is specifically involved in a particular agreement either
as the responsible authority or as a party to the agreement).
It is recommended that there is no need for agreements to be lodged
with the Minister.

Amending and ending
agreements

Removal of Agreements

Certainty of Agreements

The process needs to recognise that on some occasions the
requirement of the agreement is not relevant (eg. Relates to an
expired or not acted planning permit) and in these instances it would
be prudent to facilitate amending or ending agreements for
administration purposes.
Clarification is required in relation to end dates of an agreement if an
agreement specifies an end date and the permit is extended beyond
this date.
A simpler system is required to remove agreements from title than is
currently the case.
The act should be amended to prevent the Tribunal from granting
planning approvals where the buildings and works or use undertaken
in accordance with such approval will be contrary to or inconsistent
with the terms of a Section 173 Agreement. Approvals may only be
granted by a Responsible Authority in the expectation that the terms
of a Section 173 Agreement will be complied with and such consent
might not otherwise be granted. If an applicant fails to appeal the
requirement to sign a Section 173 Agreement when first imposed,
then that agreement should not be subject to further review without
the consent of the Responsible Authority.
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