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About Environmental Justice Australia
Environmental Justice Australia (formerly the Environment Defenders Office, Victoria) is a not-forprofit public interest legal practice. We are independent of government and corporate funding. Our
legal team combines technical expertise and a practical understanding of the legal system to protect
our environment.
We act as advisers and legal representatives to community-based environment groups, regional and
state environmental organisations, and larger environmental NGOs, representing them in court when
needed. We also provide strategic and legal support to their campaigns to address climate change,
protect nature and defend the rights of communities to a healthy environment.
We also pursue new and innovative solutions to fill the gaps and fix the failures in our legal system to
clear a path for a more just and sustainable world.

For further information on this submission, please contact:
Dr Bruce Lindsay, Acting Director of Advocacy and Research, Environmental Justice Australia

Submitted to: Standing Committee on Environment and Planning, Legislative Council, Parliament of
Victoria by email: ecosystems@parliament.vic.gov.au
No confidentiality is requested in relation to this submission.
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1. Introduction

Victoria's environmental regulations should be the foundation for addressing ecosystem decline.
However too often these laws are out of date, poorly implemented, or unfit for purpose. Worse, in
many cases the laws actually facilitate ecosystem system decline rather than environmental
protection.
Ecosystem decline has been a steady and ongoing process since colonisation of Victoria with key
drivers including land clearing and the impacts of urban expansion, exploitation of natural resources
such as water and native forests, and the introduction of invasive species. Climate change is now
amplifying these threats and makes addressing the problem even more urgent.

1.1. What this submission covers

We welcome the opportunity to make a submission to this important inquiry. As lawyers working
across a range of environmental issues we believe we have developed some useful insights into the
manifest failings of the current legal framework for biodiversity protection.
We agree that there is an extinction crisis. This crisis is already being exacerbated by climate change
and this will only get worse. No doubt the evidence for this crisis, its biophysical basis, and evidence
of the decline of many once common species will be amply documented by other submissions to the
inquiry.
Our submission addresses the Inquiry Terms of Reference from a legal perspective. As we anticipate
that the Committee will receive many other submissions the nature, causes and consequences of
ecosystem decline, we have taken this as our starting point and focussed on the role laws can and
ought to play in responding to the issue.
Our submission takes a thematic approach, covering the following topics:
1. The need for resourcing and implementation of the Flora and Fauna Guarantee Act 1988.
2. Making sure our nature protection laws are capable or responding to climate change.
3. Improving implementation, compliance and enforcement of Victoria’s nature protection
laws.
4. Updating wildlife protection laws.
5. Preventing the harmful impacts on biodiversity from development.
6. The need to halt the drivers of ecosystem decline, such as the unsustainable logging of native
forests.
7. Boosting ecosystem restoration.
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2. Resource and implement the Flora and Fauna Guarantee
Act 1988
The Flora and Fauna Guarantee Act 1988 is the centrepiece of Victoria's biodiversity conservation
legislation. Reforms last year have “refreshed and modernised” the Act, updating the objectives,
adding a new duty for public authorities, and introducing new conservation tools. However, none of
these reforms will be worth the paper that they are written on if they are not properly implemented.
Adequate resourcing is critical to the implementation of the Flora and Fauna Guarantee Act. Unless
there is a commitment to utilise the legislation and properly resource its administration, we will
repeat the mistakes that were made with the original legislation in 1988 which languished because of
lack of implementation.

2.1. History and recent reforms
2.1.1. History

The Flora and Fauna Guarantee Act broke new ground when it was introduced in 1988. It heralded a
strong public commitment to protect and restore Victorian ecosystems, combining a new strategic
approach that went beyond simply creating a list of threatened species. It introduced various tools
and mechanisms based on the need for real action protect flora and fauna. For example, the Act
provided for “threatening processes” to be listed and designated for special attention, a reflection of
the need to deal with causes and not just consequences.
The Act failed to fulfil the expectations it created for many reasons but principal amongst these we
submit is a lack of a commitment to implementation. It is true that the magnitude of the task of
guaranteeing the survival and evolutionary development in the wild of Victoria’s flora and fauna may
have been bigger than anticipated, but challenges that ought to have lead to a redoubling of efforts
were instead met with a reduction in commitment.
Successive governments have failed to implement almost all of the key features of the legislation. An
overarching Flora and Fauna Guarantee Strategy for all of Victoria? Hastily and belatedly cobbled
together in 1996, but not updated until recently. Designating critical habitat for threatened species?
A potentially powerful conservation tool that has been used only once for a short period in 1996.
Perhaps the clearest example of neglect that has characterised the administration of the Act is the
continuing failure to prepare “Action Statements”. Action Statements are the recovery plans that set
out how to get species off threatened lists, which is the point of the threatened species laws such as
the Flora and Fauna Guarantee. Preparation of Actions Statements remains one of the few precise,
mandatory requirements under the Act.
The Auditor General, in reviewing the implementation of the Act in 2009, 1 found serious failures in
this obligation to prepare Action Statements, with no Action Statement in place for over half of the
threatened species listed. In fact, the Auditor General reported, ignoring new listings, the back log in

Administration of the Flora and Fauna Guarantee Act. https://www.audit.vic.gov.au/sites/default/files/florafauna-full-report.pdf
1
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2009 was such that at the then rate of preparing Action Statements the backlog would not be cleared
for over twenty years.

2.1.2. The 2019 “modernisation” of the Act

In 2014 the incoming Andrews government committed to a review of the Flora and Fauna Guarantee
Act 1988. This review ultimately lead to the introduction of the a Bill to amend the Act in 2018 which
was not reached prior to the 2018 election. Upon re-election in the government reintroduced
legislation in the same form to reform the Act in 2019. Following the passage of these reforms,
amendments to the Flora and Fauna Guarantee Act 1988 commenced on 1 June 2020.
While welcoming many aspects of the amendments and the overall commitment to updating the Act,
Environmental Justice Australia and others were concerned that some of the fundamental problems
that had compromised the effectiveness of the Act in the past had not been addressed. In particular,
the “guarantee” (which the government made a welcome commitment to retain), was not backed by
unequivocal protections for at risk flora and fauna. As we said on the first introduction of the reforms
in 2018:
A key weakness with the FFG Act is that the parts of the Act that could actually protect
threatened species from known threats are left entirely at the discretion of Government to
use or not to use.
The experience of the last quarter of a century is that they have not been used – at all.
Without clear Parliamentary direction they are unlikely to be used.
Effective environment laws mandate the protection of endangered species, prohibit
threatening activities in critical habitats and clearly set out the steps to reverse trajectories of
decline.
Effective laws also insist that legal protections are applied and enforced.
We have waited a long time for the improvement of the FFG Act, but this bill is disappointing,
as it continues to rely on governments choosing to use discretionary tools in the Act to protect
biodiversity – a method that has failed miserably over the last 25 years. 2
Despite these criticisms the reformed Act does contain some useful reforms. These reforms,
provided there is a commitment to utilise the conservation tools the Act makes available and
properly resource its implementation, could make a significant improvement to biodiversity
conservation in Victoria. In short, the excuse that at least adequate and update to date legislative
tools for effective biodiversity conservation do not exist no longer holds with the refreshed Act, and it
is time to ensure that the Act is implemented in line with community expectations.

2

Environmental Justice Australia media release, 24 May 2018
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Unfortunately, early indicators are not promising. Our submission below sets out some key reforms,
our understanding of current progress in implementing these reforms, and or recommendations for
improving implementation of the Act.

2.2. Key reforms and current progress with implementation

This section covers three key reforms introduced by the 2019 amendments to the Flora and Fauna
Guarantee Act 1988 and discussed the implementation of these reforms. The three key reforms are:
1. The introduction of a duty on public authorities to have regard to the biodiversity
conservation objectives in the Act;
2. New listing provisions; and
3. Revised critical habitat protections.
Other significant reforms not discussed here include revised and updated objectives, new biodiversity
conservation principles, renewed provision for the development of Victoria’s biodiversity strategy.
Also worth noting is that the requirement contained in section 19 of the Act to prepare an “Action
Statement” once species or communities are listed as threatened under the Act was retained despite
government proposals to make this requirement optional.

2.2.1. Public authority duty

Following reforms in 2019, public authorities in Victoria will be subject to important new duty to give
‘proper consideration to’ biodiversity conservation objectives from 1 June 2020, the date the reforms
commence.
Details of the reforms are set out below. They replace earlier provisions in the Flora and Fauna
Guarantee Act 1988 that required public authorities to have regard to the objectives of the Act.
These provisions, although well meaning, proved ineffective because of uncertainty about which
entities were public authorities and also because of a general lack of emphasis on the requirement.
The intention of the former and improved revised version is clear and important – because decisions
across a broad range of government decisions and function can impact on biodiversity conservation,
a whole of government approach is a must and implementation of the Act’s objectives cannot simply
be left to the Department and the Environment Minister.
Significantly too, although the new provision in section 4B is framed in terms that are procedural in
nature (“give proper consideration to”) the procedural obligation is mandatory and so one of the few
examples under the Act of a non-discretionary obligation.
As noted above, the changes reinforce biodiversity protection as a responsibility that needs to be
taken seriously across the whole of government, including importantly local government.
The first significant change is an expanded and much clearer definition of “public authorities”. This
now clearly extends to all government departments and entities (including state-owned corporations
like VicForests) as well as local government.
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Under the new section 4B of the Act, all public authorities must now “give proper consideration to”
the objectives of the Act, as well as Victoria’s Biodiversity Strategy, Action Statements and other
determinations or plans under the Act.
The new objectives in the Act referred to here (they are found in section 4) are updated and broad in
their reach:
(a)

to guarantee that all taxa of Victoria‘s flora and fauna, other than taxa specified in the
Excluded List, can persist and improve in the wild and retain their capacity to adapt to
environmental change; and

(b)

to prevent taxa and communities of flora and fauna from becoming threatened and to recover
threatened taxa and communities so their conservation status improves; and

(c)

(d)

to protect, conserve, restore and enhance biodiversity, including—
(i)

flora and fauna and their habitats; and

(ii)

genetic diversity; and

(iii)

ecological communities; and

(iv)

ecological processes; and

to identify and mitigate the impacts of potentially threatening processes to address the
important underlying causes of biodiversity decline; and

(e)

to ensure the use of biodiversity as a natural resource is ecologically sustainable; and

(f)

to identify and conserve areas of Victoria in respect of which critical habitat determinations
are made.

While at first glance the obligation to ‘give proper consideration’ to these objectives sounds may
appear weak, it is important to appreciate that this language and the obligation on public authorities
that it creates is drawn from Victoria’s Charter of Human Rights and Responsibilities Act 2006. In that
context, the Victorian Supreme Court has made it very clear that the language means that while
public authorities are not required to be overzealous or legalistic in their approach, they must
demonstrably give human rights obligations serious attention, including adapting and updating their
conduct and practices in accordance with them.
The scope of the section 4B obligation is confined to authority functions that may reasonably be
expected to impact on biodiversity. They do no operate at large.
A similar obligation applies to public authorities in relation to proper consideration of a new set of
principle guiding the Act under section 4A.
The new section 4B is a welcome reform which could make an important contribution to embedding
consideration of biodiversity conservation across government departments, agencies and local
government if it is thoroughly implemented.
In our view this will require the following:
•

A strong emphasis on informing and education all public authorities of their obligations.

•

Develop Ministerial Guidelines for priority areas or public authorities.
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•

Clear demonstration of public authorities’ responsiveness to these obligations (for example,
through policies addressing various biodiversity considerations and principles expressly
where functions impact on biodiversity), whether or not Ministerial Guidelines are
developed.

•

A willingness on the part of the Minister and Department to use the power to call for an
explanation should this be required.

It is not clear at this stage that any of this is happening. Although the Department’s website is
updated to reference the amendments and a fact sheet on the new public authority duty has been
prepared3 we are unaware of any other actions to roll out the new duty or even to ensure that public
authorities bound by it are aware it has commenced.

2.2.2. New listing provisions

Provisions for listing threatened species, communities and threatening processes lie at the heart of
endangered species laws such as the Flora and Fauna Guarantee Act. The principal objective of
these laws is to get species and processes off these lists through recovery planning and other actions,
not onto them, however the effective and efficient identification of species and communities at risk is
critical to the operation of the system. In other words the purpose of listing is to establish means for
reducing or eliminating extinction risks and to establish trajectories of recovery and restoration, not
merely to enable administration of the Act (or other laws).
Delays in listing, lists that are incomplete or not comprehensive, or uninformative listing categories
can all compromise the effectiveness of the protection and recovery efforts for endangered species
and communities that legislation like the Flora and Fauna Guarantee Act is intended to promote.
These problems characterised the listing provisions under the Act prior to the 2019 reforms:
•

Listing was based on a single category of “threatened” which did not reflect contemporary
international approaches to listing based in the criteria and methodology developed by the
International Union for the Conservation of Nature (IUCN); and

•

The department had adopted a practice of developing and maintaining separate non
statutory advisory lists for threatened flora and vertebrate fauna. These lists, effectively
shadow lists to the Flora and Fauna Guarantee Act list, added complexity to the
management of threatened species (why have multiple lists?), reduced accountability (the
process for listing on the advisory lists was not transparent, and listing on the advisory list
did not trigger or create a foundation for any legal action to protect the species) and
generally reflected a system where the Department abandoned the administration of the
legislation in preference for using non-legal mechanisms.

The reforms to the Flora and Fauna Guarantee Act 1988 have addressed these issues by updating the
listing provisions in the Act to draw upon the IUCN criteria. Importantly the reforms have also largely
adopted a common national approach to listing that the Commonwealth and other state and
territory governments are also participating in – once fully operation this will effectively create a

https://www.environment.vic.gov.au/ data/assets/pdf file/0031/466681/Public-Authority-Dutyfactsheet.pdf
3
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scheme of mutual recognition of threatened species lists which should assist in the coordination of
protection for threatened species and recovery planning under state and commonwealth laws.
The IUCN listing categories themselves inform rather than determine the prioritisation of
conservation activities, but in general the categories should provide the Victorian community with
much more useful information on the Victoria’s biodiversity, provided of course the lists are kept up
to date. Addition of new species to the list, and especially the progression of species to higher
categories of endangerment (eg “endangered” to “critically endangered”) will be an important
indicator that of continuing decline requiring attention rather than the improvement in status and
ultimately de-listing that the Act should facilitate.
Once again, adequate resourcing and attention to implementation to will be critical to the success of
the revised system. This will be ongoing, however there initial transitional period will also be crucial
to getting the Victoria’s threatened species laws back onto an up to date footing. In this regard, the
reforms include transitional provisions that enable the wholesale revision and adoption of a new
threatened species list based on the new criteria without the species by species consideration that is
typically required for a listing decision.
Our understanding from our discussions with Department staff and others is that some excellent
work has been done over the past 12 to 24 months to revise the current statutory and advisory lists
to prepare a proposed new list for approval. Current progress is unclear, however, and the expected
exhibition of these lists for further technical input appears to have stalled.

2.2.3. Revised critical habitat protections

The concept of ‘critical habitat’ under the Act is an ‘area of Victoria’ for which a critical habitat
determination is made. 4 The Secretary may determine any area of Victoria to be critical habitat. 5
‘Area’ is not defined under the Act and it is unclear whether this term is to be confined to land. It is
likely the term ‘area’ can include waters, sea, airspace, subterranean areas, or features attached to
land (such as vegetation). In effect critical habitat can apply to an area significantly contributing to
the conservation in Victoria of a listed (or in some circumstance unlisted) species or community, or an
area supporting ecological processes or ecological integrity that significantly contributes to listed
species of community conservation. There is further guidance in the Act as to the basis on which
critical habitat determination can be made.
The legislative framing of ‘critical habitat’ under the FFG Act provides a relatively liberal and flexible
canvas for biodiversity protection.
As noted the Secretary is empowered to determine critical habitat. She is advised in this task by the
Scientific Advisory Committee, to whose recommendations she must respond. These obligations for
responsiveness on the part of the Secretary have added some measures of accountability to the

4
5

Flora and Fauna Guarantee Act 1988 (Vic), s 3 (‘critical habitat’)
Flora and Fauna Guarantee Act 1988 (Vic), subs 20(1)
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process of determining critical habitat. Committee recommendations do provide an avenue of
independent, expert input into the process.
Guidelines ‘in relation to’ areas potentially eligible for determination as critical habitat can be
produced by the Secretary, in consultation with the Scientific Advisory Committee. 6 No guidelines
have yet been made.
The uses and effect of critical habitat determination
Determining critical habitat under the Act is the first in a step-wise process to protect threatened
species habitat. Once determined critical habitat acquires either direct and immediate status and
effect or, through further actions, provides a basis for new protection devices.
Influencing public administration. Once made, a critical habitat determination has direct and
immediate effect as a matter to which a public authority must give ‘proper consideration’ under subs
4B(2)(c) of the Act. In this way, critical habitat of itself is intended to influence public administration,
the treatment of threatened species, and biodiversity conservation as set out under a determination.
Specifically, the conduct and behaviour of any relevant public authority is to be affected by and
responsive to the determination and its contents and subject-matter.
Administrative uses: flora and fauna management plans. Critical habitat determinations can provide a
basis for Flora and Fauna Management Plans. Management Plan contents are much wider than a
response to critical habitat alone. Like a critical habitat determination, a Management Plan once
made is a matter to which a public authority must give ‘proper consideration’ in the exercise of its
functions. 7
Agreement-making: critical habitat agreements and public authority management agreements. It is
intended under the Act that a critical habitat determination provide a basis for agreement-making.
The Secretary must ‘take all reasonable steps’ to enter into agreements in relation to areas that are
the subject of a critical habitat determination. The implications of the language in this section is that
a voluntaristic approach to critical habitat protection is preferred. The agreement must specify
measures for the long-term conservation and protection of the critical habitat. A public authority
management agreement is an agreement between the Secretary and a public authority. While it
might be inferred that a form of legally binding agreement is envisaged by section 25, this outcome is
not stated expressly. It is not clear what the form of agreement is – for example, whether it is a
contract at common law or, potentially, a MoU (with lesser legal effect).
Regulation: habitat conservation orders. The protection, conservation and management of critical
habitat may be given regulatory effect through the making of a Habitat Conservation Order. This type
of order updates ‘Interim Conservation Orders’ available under the pre-amended Act. A HCO is made
under section 26. A HCO is a relatively powerful regulatory device, prevailing over planning schemes

6
7

Flora and Fauna Guarantee Act 1988 (Vic), s 20E
Flora and Fauna Guarantee Act 1988 (Vic), subs 4B(2)(d)
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and enabling other regulatory authorisation to be suspended. Compensation can flow from making a
HCO.
Conclusions
‘Critical habitat’ is both a matter of fact and a matter of law. Critical habitat determination is a pivotal
device under the Act, but spectacularly under-utilised (or avoided). It is crucial because proper
identification and protective action toward threatened species’ critical habitat is fundamental in
responding to their risk of extinction (and setting paths of recovery, as well as avoiding other species
and communities becoming threatened with extinction).
‘Critical habitat’ informs various machinery under the Act as well as having direct effect once
‘determined’. The value of critical habitat determination under the Act is that it can then function via
various pathways, with broader or more precise application (for example, as a consideration across
government or as a targeted regulatory measure) and with greater or lesser regulatory force (for
example as a ‘consideration’ of set of binding legal prescriptions).
The major flaw in the drafting of the Act is the discretionary nature of the use of critical habitat.

2.3. Recommendations: Flora and Fauna Guarantee Act 1988

The Flora and Fauna Guarantee Act as failed in the past through lack of implementation and will fail
again if a more thorough job is not done to implement the refreshed and modernised Act following
the 2019 reforms.
The next 12 to 24 months will be critical as in our experience the failure to send a strong signal that
new provisions will be utilised in this critical start up phase will effectively communicate that the Act
is once again not to be taken seriously.
We recommend:
•

The allocation of adequate resources to administer and implement the Act. These
unquestionably need to be increased because it is unrealistic to expect different expectation
than in the past even with a reformed Act unless more resources are allocated – a
requirement to operate within the current resourcing is a commitment to failure.

•

The government should develop and publish an implementation plan setting out a clear
timetable for development of the important subordinate instruments under the Act (for
example the critical habitat guidelines) so that there is clear accountability for the roll out of
the 2019 reforms.

•

The Biodiversity Strategy needs to be revised and updated to incorporate the utilisation of
the new or refreshed conservation tools now provided for under the Act. For example, the
Biodiversity Strategy needs to set out clearly how critical habitat will be used in conservation
efforts and how it will relate to policy measures such as ‘Strategic Management Prospects’.

•

Roll out of the new duty on public authorities needs to be improved with a well resourced
program to inform and educate public authorities as to their responsibilities under the Act,
to direct authorities to set out how they will implement the duty, and to develop guidelines
to assist in the implementation of this duty.

Environmental Justice Australia
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-

The new threatened species list needs to be finalised and adopted without further delay.
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3. Make sure our nature protection laws are climate ready

The past summer’s terrible bushfires demonstrate the terrible impact that climate change is having
on our wonderful natural places and wildlife. Climate change - not only bushfires but the overall
increasing dryness of Victorian landscapes – presents a massive challenge to Victorian ecosystems.
Problems that stop our laws working effectively now need to be addressed so that they can work
better, and new challenges, like the need for climate adaptation, need to be part of our legal
frameworks.

3.1. The climate change challenge for nature protection law

The prospect of increasing rapid global heating creates extraordinary challenges for nature protection
laws which have already proved incapable of achieving their objectives to halt and reverse the
decline of threatened species.
On one level, the issue and the response required are conceptually simple – climate change acts to
amplify existing threats, and so increases the need and urgency to address drivers of decline that are
already identified. For example, the impacts of habitat fragmentation or invasive species are likely to
be worse where species or ecosystems are even more vulnerable as a result of climate change
impacts. This starting point leads to the simple conclusion that first thing that needs to be done is
for existing legislation like the Flora and Fauna Guarantee Act 1988 to be resourced and implemented
better.
However simply doing better within the existing framework is unlikely to be sufficient. Catastrophic
climate impacts such as bushfires, rapid changes in hydrological regimes, prolonged landscape drying
and a range of other climate change impacts present acute challenges for design and implementation
of nature protection laws. New approaches are likely to be required to pursue objectives such as
increased resilience, emergency interventions following catastrophic events, or the need for
intervention to facilitate adaptation to changes in climate zones that exceed natural systems capacity
for adaptation.
Innovations and adaptations in environment protection to respond to these challenges are well
behind the actual changes already underway. Existing legislative responses are mostly in the form of
objectives that mention climate change or requirements to take climate change into account in key
decisions, rather than fundamentally new approaches. For example, the reformed Flora and Fauna
Guarantee Act 1988 now at least mentions climate change – one of the principles of the Act
contained in the new section 4A is that decision, policy program or process gives proper
consideration to ‘the potential impacts of climate change.’ As welcome as this gesture is, it is a
limited response to the most significant threat to Victorian ecosystems. It falls well short of what is
required and in our view more far reaching reform of the Act should have been undertaken to ensure
the Act provided a better legislative foundation for responding to the challenge of climate change to
Victoria’s biodiversity management.

Environmental Justice Australia
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3.2. Victorian forest management decisions should be brought
under the Climate Change Act 2017

Victoria’s main climate change legislation, the Climate Change Act 2017, does contain some relatively
good provisions that require the need for climate change mitigation and adaptation in decision
making specified in a schedule to the Act. Decisions listed in the schedule to which these obligations
apply includes listing decisions and the development of Action Statements under the Flora and Fauna
Guarantee Act 1988.
These reforms are welcome as far as they go, but key decisions under other legislation (for example
forestry laws) are not included in the regime. The 2015 independent review of the Climate Change
Act 2010 did recommend that decisions under the Sustainable Forests (Timber Harvesting) Act 2004
would be decision to which the Climate Change Act would apply. However, the government indicated
that it would not proceed with immediately adopting this recommendation and would instead
consider adding timber harvesting decisions to the schedule at a later date. As far as we are aware,
this has not happened. Not least given the immense susceptibility of forests to climate change, as
well as the extensive carbon ‘sinks’ represented by affected forests, we think this failure to act is, at
best, a significant policy error

3.3. Dealing with climate related emergencies

Bushfires such as the 2019-2020 summer fires in eastern Victoria are an example of the catastrophic
impact of climate change. Nature protection laws currently respond poorly to these catastrophic
events. As the Department’s analysis of the impacts of the fires demonstrates, 8 one summer’s
bushfires can result in the rapid changes to the status of threatened species. Decisions about listing
(including under the new regime decisions about whether a species should be elevated to a higher
risk category) proceed relatively slowly, as does the development let alone the variation to recovery
plans.
One way in which the Flora and Fauna Guarantee Act 1988 could respond to these catastrophic
events would be to include provision for emergency listing, however regrettably the facility to do this
was not part of the 2019 reforms to the Act. We recommend that the inclusion of emergency listing
provisions be reconsidered as even listing on a provisional basis while further information is collected
would greatly assist in guiding decision making and potentially using some of the protections under
the Act where species suffer catastrophic impacts as a result of a single event like a major bushfire.

See Victoria’s bushfire emergency: biodiversity response and recovery. Version 2, August 2020.
https://www.wildlife.vic.gov.au/ data/assets/pdf file/0030/484743/Victorias-bushfire-emergencyBiodiversity-response-and-recovery-Version-2-1.pdf
8
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4. Improve implementation, compliance and enforcement

Following a damning review of timber harvesting regulation in Victoria, the government established
the Office of Conservation the Regulator in 2019. This move, while a welcome recognition that the
implementation and enforcement of our nature protection laws needs to be improved, does not go
far enough. We need an independent conservation regulator with a clear legislative foundations and
all the legal powers needed to ensure Victoria's conservation laws are complied with: that is, to
enable the environmental rule of law.

4.1. Evidence that we have an implementation problem

There is accumulating evidence of the extent of failures in implementation, compliance and
enforcement in environmental and NRM regulation both within Victoria and across Australia. The
problem is systemic and ultimately one of failures in environmental administration, which are
growing to the point of threatening the legitimacy of public administration in this area. Examples
include:
•
•
•
•
•
•

Independent Review of Timber Harvesting 2018 9
VAGO Protecting Critically Endangered Grasslands (2020)
VAGO Effectiveness of the Environmental Effects Statement Process (2018)
VAGO Meeting Obligations to Protect Ramsar Wetlands (2016)
A failed prosecution under the Wildlife Act concerning killing of wedged-tailed eagles
South Australia Murray Darling Basin Royal Commission report (2019) 10

4.2. The case for a legislatively based independent conservation
regulator

There is no provision in the Wildlife Act for an independent regulator charged with the responsibility
to administer the Act and to enforce its provisions. Responsibility for the Act mainly falls to the
Environment Minister, and it is administered by the environment department, currently the
Department of Environment, Land, Water and Planning.
An exception to this is the provisions of the Wildlife Act relating to hunting, which are administered
by an independent statutory authority, the Game Management Authority, established by the Game
Management Authority Act 2014.
Following a damning independent review of the Department’s administration of timber harvesting
regulation, in early 2019 the Victorian government moved to establish the Office of the Conservation
Regulator (‘OCR’), led by the Chief Conservation Regulator.
The OCR now has responsibility for a range of environmental regulations in Victoria, including the
Wildlife Act 1975 and the Flora and Fauna Guarantee Act 1988.

9

Also see Friends of Leadbeaters Possum v VicForests [2020] (No 4) [2020] FCA 704
To extent it reflects on administration of water resources across the Murray Darling Basin, including Victoria.

10
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The OCR has begun developing policies and guidelines to improve the administration of Victorian
environmental regulations, including wildlife protection regulators.
This is a positive development that should improve the transparency and effectiveness of the
administration of Victorian environmental regulations. However, a significant shortcoming of the OCR
is that unlike the Game Management Authority, it lacks a legislative basis, meaning that it is an
administrative unit within the Department. This undermines perceptions of the OCR’s independence,
and means that the OCR is vulnerable to future changes in policy.
Public trust and confidence in the administration of Victoria’s wildlife protection laws requires a wellresourced regulator that is independent of government.
‘Good governance is fundamental for an organisation to perform effectively. For a regulator,
governance arrangements also need to ensure integrity of regulatory decisions,
accountability, and transparency to support public confidence.
The importance quite properly attached to the EPA’s independence requires that it be
formally established as an independent statutory authority… ‘ 11
The importance of an independent regulator to community trust and confidence has recently been
emphasised in the Interim Report of the Independent Review of the Commonwealth Environment
Protection and Biodiversity Conservation Act 1999:
An independent compliance and enforcement regulator that is not subject to actual or implied
direction from the Commonwealth Minister should be established. The regulator should be
responsible for monitoring compliance, enforcement, monitoring and assurance. It should be properly
resourced and have available to it a full toolkit of powers. 12

The development of the OCR within the Department followed a highly critical review of the
Department’s effectiveness as a regulator in relation to timber harvesting carried out by VicForests.
The Independent Panel which conducted this review considered the option of an independent
regulator separate from the Department and found that it would have value, but rejected the need
for such an approach ‘given that the regulatory function is concerned with only one state-owned
corporation operating in state forests’. 13
However, since the timber harvesting review, the newly developed OCR has been allocated
responsibility not just for the Department’s timber harvesting regulatory functions, but also for over
20 other important Victorian laws, including the Wildlife Act 1975. It is now time to establish a clear

Ministerial Advisory Committee (2016), Independent inquiry into the Environment Protection Authority, at p.
xv.
12
Samuel, G 2020, Independent Review of the EPBC Act – Interim Report, Department of Agriculture, Water and
the Environment, at p.15, see also p.95.
13
Independent Review of Timber Harvesting Regulation, Panel Report to the Secretary of the Department of
Environment, Land, Water and Planning 24 October 2018 at p.34.
11
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legislative foundation for the Conservation Regulator to ensure that the OCR can carry out its role
independently and effective, guided by a modern legislative framework.

4.3 Recommendations: An independent, legislated conservation
regulator
Victorian conservation regulation is complex and covers matters that can be contentious. It is
important that the community has confidence that it is administered in a manner that is independent
of political interference, well-resourced and in accordance with best regulatory practice. Extending
the recent initiative to create the Office of the Conservation Regulator to create a clear legislative
foundation for the Regulator will help secure these objectives. This is the approach taken in NSW as a
consequence of failings in the administration of water resources laws. 14

Natural Resources Regulator Act 2017 (NSW); see https://www.industry.nsw.gov.au/natural-resourcesaccess-regulator/about-nrar
14
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5. Protect Victoria’s precious wildlife

Victoria's Wildlife Act 1975 is out of date and no longer meets community expectations when it
comes to protecting our precious wildlife. It should be reformed to make sure that it meets the
Victorian community’s expectations for how our valued wildlife will be protected and preserved for
future generations.

5.1. Victoria’s Wildlife Act is out of date and needs reform

Wildlife protection laws reflect the value that the community places on wild animals. Effective
wildlife protection laws give effect to contemporary community values for our wildlife.
Wildlife protection laws ensure that all wildlife is protected from unnecessary harm and that any
actions to care for, control or exploit wildlife are appropriately managed. These laws are
complementary to other laws that protect threatened species (such as the Flora and Fauna
Guarantee Act 1988) and natural places and ecosystems.
Along with laws preventing animal cruelty, wildlife protection laws also give effect to community
values in relation to the treatment of animals.
Wildlife protection laws also play an important role supporting cultural values and practices of
Indigenous Australians.

5.2. Victoria’s wildlife protection laws need reform

Wildlife protection in Victoria is covered by the Wildlife Act 1975 and a confusing mix of other laws.
These laws are out of date and do not meet current community expectations.
The problems with wildlife protection laws in Victoria include:
•

the central piece of legislation, the Wildlife Act 1975, reflects outdated thinking on the values
that should be protected by wildlife protection laws;

•

they reflect outdated notions that one of the main purposes of wildlife protection laws is the
protection of wildlife as game species for hunting or protected from hunting.

•

they pre-date Victoria’s threatened species legislation, the Flora and Fauna Guarantee Act
1988, and are poorly integrated with this legislation;

•

authorities, licences, permits and exemptions that allow the harming of wildlife under
Victorian legislation lack clarity and accountability and are not informed by a clear overall
statement of objectives;

•

penalties for wildlife crime have not been reviewed and updated for many years, and the
‘regulatory toolkit’ to support compliance with and enforcement of Victorian wildlife
protection laws is out of date and missing important powers and options available under
other laws; and

•

their lack of clear and effective protection for native wildlife habitat;
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6. Preventing the harmful impacts from development

This section of our submission deals with the intersection of Victorian laws and the Commonwealth
Environment Protection and Biodiversity Conservation Act 1999 (the EPBC Act) – a topical issue
because of current Commonwealth government intentions to move to devolution of responsibilities
for protecting ‘matters of national environmental significance’ (MNES) to Victoria and other state and
territory governments.
While the Morrison government is in a hurry to handover responsibilities under our
national environmental protection law - the Environment Protection and Biodiversity Conservation
Act - to state governments like Victoria, we know that Victorian laws are not fit for purpose.
We submit that it is very clear that Victoria’s system of environmental impact assessment and
approvals is not up to the task of protecting MNES adequately, many of which are important
international obligations agreed to by Australia such as the conservation of threatened species,
preservation of internationally significant wetlands and world heritage sites, and the protection of
migratory species.
We emphasise that this is not just an issue of whether Victorian impact and assessment and approval
laws are a satisfactory substitute for the EPBC Act. The inadequacies of Victoria’s laws when it comes
to protecting natural places and biodiversity from the impacts of development activities are also
evidence of repeated failures by successive Victorian governments to improve Victoria’s system of
environmental impact assessment or to implement an adequate regulatory regime to appropriately
manage activities that are approved.
The Victorian Auditor General’s recent report on the Victorian Government’s failure to
protect critically endangered grasslands – a system endorsed by the Commonwealth government –
shows the problems that can arise if state governments are left to protect Matters of National
Environmental Significance under the EPBC Act.
Victoria's planning laws and environmental impact assessment laws need to be brought up to date to
make sure that public and private infrastructure projects properly account for their impacts on
Victoria's precious biodiversity before we even think about handing over responsibilities under our
national environmental protection laws.

6.1. Identifying, assessing, and managing impacts of development
on Victorian ecosystems

Two forms of state based regulatory systems can be accredited for the purpose of the EPBC Act under
bilateral agreements between state and territory and the Commonwealth government. Accredited
assessment regimes are used to manage the assessment of impacts on matters of national
environmental significance with the Commonwealth government retaining the overall responsibility
for determining whether the EPBC Act applies and for making the final approval decision. On the
other hand, accredited approval arrangements effectively switch off the EPBC Act and devolve
responsibility of the entirety of the process including the ultimate approval to state or territory
governments.
Environmental Justice Australia
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Victoria’s ‘system’ of environmental impact assessment has been accredited for the purposes of the
EPBC Act under a 2014 agreement between Victoria and the Commonwealth. 15 As Schedule 1 to the
Agreement indicates, the Agreement simply bundled up all Victorian legislative processes that might
remotely be relevant to the conduct of an assessment and accredited these in their then existing
form for the purposes of assessing impacts on matters of national environmental significance under
the EPBC Act.
This endorsement of the status quo is not what bilateral agreements were originally intended to
achieve – instead the accreditation process was seen as an opportunity to encourage improvements
in state-based regulatory systems. In fact, there has been no thorough overhaul of environmental
impact assessment in Victoria for many years, and the Commonwealth has failed to insist that this
occur, and successive Victorian governments which have explored doing so, or which have been
urged to undertake reform, have failed to do so.
The centrepiece of Victoria’s environmental impact assessment regulation remains the Environment
Effects Act 1978 (the EE Act). This legislation remains in a very similar form to that which was first
enacted to provide for environmental impact assessment of ‘public works’ in Victoria and even this
terminology is retained despite the fact that the legislation can also now apply to private works. Key
features of this legislation are that whether it applies at all is at the discretion of the Minister for
Planning – and so essentially a political decision. Various triggers or criteria for the application of the
Act and details for the process of environmental impact assessment are set out in non-statutory
guidelines.
There have been repeated reviews and initiatives to reform this system, but these have come to little:
•

A 2002 Advisory Committee under the Planning and Environment Act 1987 reviewed
the impact assessment process under the EE Act, in part to ensure that the system
was suitable for accreditation under the EPBC Act. The Committee recommended
substantial reforms, including reform of the EE Act and the adoption of a tiered
approach to environmental impact assessment. Very few of the Committee’s
recommendations were adopted. 16

•

In a 2009 report, A Sustainable Future for Victoria: Getting Environmental Regulation
Right, the Victorian Competition and Efficiency Commission recommended reforms
to the EE Act to improve its efficiency and effectiveness, however these reforms
were not implemented.

•

In 2011 the Legislative Council Environment and Natural Resources Committee
conducted an Inquiry into the Environment Effects Statement Process in Victoria. Its
September 2011 report recommended a thorough overhaul of the environmental
impact assessment framework:

https://www.environment.gov.au/system/files/pages/8974d3d1-6b7d-4052-bf50-175f051d4bef/files/vicbilateral-agreement-2014.pdf
16
Environment Assessment Review (AC) [2002] PPV 105 (2 December 2002), http://www.austlii.edu.au/cgibin/viewdoc/au/cases/vic/PPV/2002/105.html
15
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The Committee noted the failure to implement recommendations from previous reviews:
Very few changes have been made over the past 30 years to the legislation and environment effects
statement process. This is despite a comprehensive and authoritative review being conducted by a
government appointed advisory committee finding significant shortcomings with the process. The
Environment and Natural Resources Committee drew heavily on this excellent report but was
disappointed to discover that most of the key shortcomings and issues identified by stakeholders in
relation to the Environment Effects Act and framework in 2002 remain just as relevant and
problematic today.

They concluded that the key objectives of the system were not being met:
Through conducting this inquiry, the Committee has come to the view that the key
objective of the Victorian EES process – to provide for the transparent, integrated and timely
assessment of the environmental effects or projects capable of having a significant effect on the
environment – is not being adequately met. 17

Despite the Committee’s recommendations, reform efforts directed at a new legislative regime were
not completed and the EE Act remains in essentially the same form today.
Ecosystem decline clearly will not be addressed by ensuring that impact of proposed development
projects consider impacts on Victoria’s biodiversity alone. However, the failure to account for
development impacts in a thorough, consistent, and transparent manner under a modern legislative
framework impedes the ability to assess these impacts. The system needs reform to restore
community confidence objectives to protect, restore and enhance ecosystems are properly
addressed in the environmental impact assessment process.

6.2. A compromised approvals regime

The inadequacies of the impact assessment system when it comes to identifying impacts on
ecosystems and biodiversity has its corollary in the absence of a dedicated regulatory approvals
regime for managing the impact of development proposals on Victoria’s biodiversity. The regulation
of approved actions is largely undertaken through the planning system under the Planning and
Environment Act 1987. Environmental considerations may be one of the aspects of planning approval
but they are necessarily ‘balanced’ against conflicting considerations, such as commercial and
economic ones, and typically given way to the latter. In other areas of natural resources
management, such as mining and water resources, the situation is similar, or further loaded in favour
of economic and commercial interests and considerations.
Biodiversity-specific regulatory controls like those applying to plants under the protected flora
controls contained in the Flora and Fauna Guarantee Act 1988 are not effectively used in this context.
Analogous provisions in relation to the ‘take’ of wildlife contained in the Wildlife Act 1975 are not
really used at all. Such permits, licences and authorisations are granted as a matter of course. The
resulting system is one where it is difficult to say that the regulation of development impacts on

See
https://www.parliament.vic.gov.au/images/stories/committees/enrc/FINAL EES Report 30 August 2011.pdf
at page 2.
17

Environmental Justice Australia

22
22 of 32

LC EPC Inquiry into Ecosystem Decline in Victoria
Submission 760

Victorian flora and wildlife is taken seriously at all, and the approvals and conditions that are put in
place are largely left to be managed by local government or planning bodies under land use planning
legislation.

6.3. Recommendations: Improving the assessment and
management of development impacts

As previous Committee reviews have recognised, Victoria’s environmental impact assessment system
is out of date and incapable of meetings its objectives. It needs to be reformed to ensure that the
impact of development proposals on Victorian ecosystems is undertaken and a modern and
transparent framework that includes consideration of climate change impacts of the development
and on the ecosystems and biodiversity impacted by the proposal.
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7. Stop the drivers of ecosystem decline

Nature protection laws should be a safety net, not a system for poorly managing activities that are
unsustainable in the first place and should have just been stopped. We need to address the pressure
on Victorian biodiversity protection laws by removing key drivers of ecosystem decline such
as native forest logging, unsustainable use of water resources, and the impact of invasive species.
Stopping native forest logging sooner rather than later, more sustainable water resource
management, and new fit for purpose invasive species management legislation are needed of
ecosystem decline is to be turned around.

7.1. Some activities are irreconcilable with ecosystem protection,
enhancement and restoration and should just stop
Environmental Justice Australia has had considerable experience in working to hold VicForests and

the government to account for compliance with the complex mix of environmental and forestry laws
that are intended to provide for sustainable native timber harvesting in Victoria.
It is clear from this experience that the implementation of these laws falls well short of what is
intended. This was made very clear in the October 2018 Independent Review of Timber Harvesting
Regulation in Victoria. 18 According to the Review:
What is abundantly clear is that the system of policy, legislation and regulation is dated, complex,
convoluted – indeed labyrinthine – and difficult to use, and DELWP is neither an effective or respected
regulator. 19

The Review found that “VicForests is in a practical sense acting as self-regulator”. 20 The development
of the Office of Conservation Regulator (discussed at Section 4 above) is one response to these
problems, and is a welcome recognition that improved implementation of current regulation is sorely
needed.
However, it is important to be clear that even improved implementation of current regulatory
controls cannot reconcile the essentially irreconcilable and where an activity is unsustainable then
the appropriate response is to cease the activity, not to improve its regulation.
This conflict was recognised by Justice Mortimer in her judgment in Friends of Leadbeater’s Possum v
VicForests:
the evidence revealed that VicForests is required to operate under demands and constraints which pose
something of an inherent contradiction. On the one hand, it is required to conduct forestry operations in
Victoria’s native forest, rather than only in plantations. That native forest is identified as an available
timber resource, indeed a principal available timber resource in Victoria, for VicForests to perform its
commercial forestry function, as conferred by statute. On the other hand, VicForests is required by law to

See https://www.forestsandreserves.vic.gov.au/ data/assets/pdf file/0021/414165/Independent-Reviewof-Timber-Harvesting-Regulation-Report.pdf
19
At page 2.
20
At page 34.
18
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conduct those forestry operations in a way which avoids and mitigates adverse impacts on a wide range of
biodiversity values, a range that is much wider than listed threatened flora and fauna species, but includes
them. As I explain later in these reasons and as both VicForests and various reviewing bodies have
recognised, for listed threatened species which are highly dependent on the very native forest which is to
be subject to forestry operations, and for whom recovery out of the status of being a threatened species is
expressed to be an objective, the avoidance of adverse impacts in a real world sense (rather than just an
aspiration) inevitably involves compromising available commercial timber resources. Hence the conflict,
which may explain (but not necessarily justify) why the actual conduct of forestry operations on the
ground often cannot meet the conservation and protection obligations imposed by law. 21

7.2. Recommendation: Stop key drivers of ecosystem decline

Unsustainable extraction of natural resources will continue to drive ecosystem decline in Victoria and
cannot be addressed by simply improving current environmental protection regulations or their
implementation. In the case of native timber harvesting in Victoria, for example, the appropriate
policy response is to bring forward the cessation of harvesting, particularly following this past
summer’s catastrophic fires.

21

Friends of Leadbeater’s Possum Inc v VicForests (No 4) [2020] FCA 704 at [12].
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8. Boost ecosystem restoration

Nature protection laws alone will not be enough – our laws must also guide and encourage the
restoration of Victoria’s ecosystems. With climate change already having a terrible impact on
Victorian flora and fauna, the challenge is urgent. Whether it be on public land or private
land, our land management must be subject to appropriate obligations to ensure that ecological
processes and natural assets are there for future generations to enjoy.
This section of our submission seeks to develop an analysis of ecosystem restoration from a legal
perspective, and, starting from the premise that ecosystem restoration needs to be promoted,
outlines some limitations and opportunities under Victorian legal frameworks.

8.1. The restoration challenge from a legal perspective

It may not be immediately clear that our legal system has anything other than a limited role to play in
rising to the challenging of restoring and enhancing Victoria’s ecosystems. Ecosystem restoration
seems to be characterised as principally voluntary and aspirational rather than something that can or
ought to be framed as an obligation in the same manner as environmental protection. In fact, this
dichotomy of “protection” on the one hand and “enhancement or restoration” on the other is
arguably so deeply embedded in our legal system that is invisible and unremarked.
The protection or preservation focus on nature protection laws reflects an undynamic view of
ecosystem as relatively static and unchanging, and is based on a mindset that the role of these laws is
to attempt to save or preserve a semblance of pre-European nature. This is both un-ecological – it
fails to reflect the fact that ecosystems are not static – and also reflects a lingering colonial mentality
that fails to recognise the impact of stewardship and ecological management prior to European
invasion.
Our submission does not address the need for ecosystem restoration – we assume that the
Committee will receive ample evidence in other submission as to why restoration is critical given the
decline in extent and quality of Victorian ecosystems over the past 250 years, and the threat amplifier
of climate change. However we do offer some thoughts on how the dichotomy between mandated
protection on the one hand and voluntary, aspiration and incentive contingent restoration on the
other might be overcome, effectively shifting our legal frameworks to a position were enhancement
and restoration become the norm with protection a starting point rather than an end point.

8.2. Some possibilities for embedding restoration and
enhancement of ecosystems more centrally in Victorian legal
frameworks

8.2.1. Restoration already recognised in law but undeveloped and lacks
firm policy basis

Reference to ecosystem restoration is scattered through Victorian planning, environmental and NRM
laws. For example, Victoria Planning Provisions concerning the environment refer to ‘reestablishment’ of biolinks, ‘enhancement’ of waterways and coastal areas, and ‘facilitating’ ecological
connectivity. The FFG Act now expressly includes objectives for restorative trajectories and enabling
recovery. Yarra River legislation focuses on long-term ecological and river health and envisages, in
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essence, a restorative path for that waterway. The Commonwealth Water Act and Basin Plan, in
which Victoria are involved as ‘Basin States’, are essentially environmental restoration laws.
Underpinning principles of ecologically sustainable development, which underpin much of our
environmental and planning laws, imply a form of restorative agenda, especially in relation to
threatened species. 22
Key policy document such as the Biodiversity Strategy infer a need for restoration, for example, in
reference to ‘net gain’ for the native vegetation and biodiversity and achieving the headline goal of
ecological ‘health’, but precisely what ecological restoration looks like in this context remains unclear.
In our view, moreover, the restoration agenda of this policy is at best ambivalent. The restoration
approach inferred in the ‘securing the greatest overall benefit’ strategy usefully includes conservation
actions at scale (notionally Victoria-wide), based on prioritisation of investment (restoration effort).
The three objectives of this effort are no exacerbation of extinction risk for species not already
endangered or critically endangered, effective ‘triaging’ of the latter, and ‘net gain’ in overall habitat
extent and condition. 23 As valuable as these objectives are they encompass only part of the wider set
of considerations and ecosystem attributes essential to a systematic recovery agenda. 24 The implicit
strategy is also to ration effort away from taxa most at risk of extinction in the expectation that
investment on less threatened species at scale will indirectly assist threatened species also (or
otherwise establish ad hoc measures for investment in threatened species recovery). This is
potentially setting up a false dichotomy, failing to appreciate properly the degree and nature
ecological complexity and connectedness, enabling extinctions of species at greatest risk, and failing
to articulate expressly the reference conditions or models informing the restoration agenda. 25
There is an extensive literature on ecological restoration theory, practice, law and policy. It appears to
be little regarded in Victoria law and policy. The greatest strides in ecological restoration thinking and
practice in Victoria more likely lies in the community and nongovernmental sector, where many
restoration programs, schemes and experiments function, from small-scale to the extensive
landscape-scale.

8.2.2. First nations communities and environmental management

One of the most important challenges to the current paradigm of environmental management
embodied in our environmental laws comes from the increased involvement of First Nations’
communities in land and natural resource management. Formal recognition and facilitation of TO
custodianship of land, waters and natural resources is increasingly reflected in environmental, NRM
and human rights laws.

Se eg Brown v Forestry Tasmania (No 4) [2006] FCA 1729, [300]
Protecting Victoria’s Environment – Biodiversity 2037 (2017), Ch 3
24
See SER International Principles and Standards for the Practice of Ecological Restoration (2nd ed, 2019),
https://www.ser.org/page/SERStandards/International-Standards-for-the-Practice-of-EcologicalRestoration.htm, esp Principle 6, 40-45
25
See Ibid, Principle 3
22
23
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These developments are driven by the need for justice in relation to past dispossession and a
response to indigenous Victorian’s aspirations for self-determination. But the TO challenge to
environmental and NRM laws is more fundamental than this and it will and should have wider
ramifications on ecosystem management.
First, the challenge is that ecosystems have been dynamically managed for millennia and there is a
pressing, indeed urgent, need to ‘listen and learn’ from this knowledge, enable revitalisation of
culture from which it derives, and let TOs take the lead in this process. This is the case in relation to
managing ecotones, 26 fire regimes, 27 water resources, 28 fisheries, and so on. Recognition of cultural
techniques and models in ecosystem management requires concession of errors and failures in past
and current practices, as well as sustained engagement and common purpose with TO organisations
in order to use, revitalise and synthesise techniques.
Second, the TO challenge to ecological restoration concerns how ecosystems are known and
experienced, indeed what they are. Indigenous reference to landscapes as Country are an expression
of a unique and distinctive relationship to ecosystems, for which there is not time to contemplate
fully here. We would note that this relationship is protected under Victorian human rights law. 29 This
relationship – which has social, cultural, ethical, legal and practical dimensions – challenges how
ecosystems are managed and how programs, plans and policies proceed. In essence, there is
increased recognition on ‘bi-cultural’ characterisation of landscape and ecosystems. Arguably this has
highest expression at present in the Yarra River legislation. But this approach increasingly informs
other areas of environmental and NRM, such as water management. Rules and protocols governing
bi-cultural approaches to ecosystem management are continuing to evolve, although there are many
examples already. 30
Justice and restorative knowledge and techniques are inextricable entwined in environmental and
NRM law and policy. Giving a greater effective voice to First Nations communities in managing
Victoria’s ecosystems will, however, require forms of ceding authority (power sharing in partnerships)
to Traditional Owners, not merely soliciting and acquiring the knowledge and techniques. In
particular the recognition of not just past indigenous land use practices but a right to continue to

26
Eg Bruce Pascoe Dark Emu, Black Seeds: Agriculture or Accident? (Magabala Book, 2014); Michael-Shawn
Fletcher ‘The rainforest was once grassland savannah maintained by Aboriginal people – until colonisation’ The
Conversation, 11 May 2020), https://theconversation.com/this-rainforest-was-once-a-grassland-savannamaintained-by-aboriginal-people-until-colonisation-138289
27
Steffenson Fire Country: how Indigenous Fire Management Could Help Save Australia (Hardy Grant Travel,
2020); The Nature Conservancy ‘Indigenous fire revolution, 20 February 2020,
https://www.natureaustralia.org.au/newsroom/indigenous-fire-revolution/;
28
See eg Ian McNiven ‘the detective work behind the Budj Bim eel traps world Heritage bid’ The Conversation,
8 February 2017, https://theconversation.com/the-detective-work-behind-the-budj-bim-eel-traps-worldheritage-bid-71800; National Cultural Flows Research Project Cultural Flows Field Studies: Final Report
(MLDRIN, NBAN and NAILSMA, 2017), http://culturalflows.com.au/images/documents/Final%20report.pdf;
South Australia Royal Commission Murray Darling Basin Royal Commission Report (2019), Ch 11.
29
Charter of Human Rights and Responsbilities Act 2006 (Vic), subs 19(2)
30
See eg Woodward, et al (eds) Our Knowledge, Our Way in Caring for Country: Indigenous-Led Approaches to
Strengthening and Sharing Knowledge for Land and Sea Management (CSIRO, 2020); Robinson et al Protocols
for Indigenous Fire Management Partnerships: Final Report (CSIRO, 2016).
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maintain and develop this culture and stewardship is arguably a key disrupter of the “protection”
versus “restoration” dichotomy discussed above, and encourage the development of a system
centred on continuing stewardship.

8.2.3. Building from restoration knowledge and experience: ecological
restoration standards informing Victoria law and policy
Clear objectives are critical for effective regulation. One of the challenges when it comes to

ecosystem restoration is that the objectives are unclear both in terms of overarching goals but also
outcomes to be achieved in specific circumstances and the models and paradigms on which
restoration is to be based. In this way, enhancement and restoration continues to be vague and
aspirational or reduced to slogans (planting a million trees for instance) or inchoate concepts (such as
‘net gain’).
This could be addressed at multiple levels:
•

The importance of clear standards to guide decision making and policy was emphasised in
the Independent Inquiry into the Environment Protection Authority and has lead to the
development of new Reference Standards under the new Environment Protection Act 2017.
Reflecting the scope of this legislation, these standards focus on pollution and contamination
and are not intended to guide ecosystem restoration. However well developed and credible
international and national standards for ecological restoration now exist that could form the
basis for legal instruments covering standards for ecological restoration. 31 These standards
have no legal force at present – at best they might occasionally be incorporated into legal
instruments by reference (for example mine rehabilitation plans), although we do not have
any particular examples of this occurring, but they do not form a routine part of legal
frameworks to guide how objectives as to restoration are to be achieved in practice.

•

More attention could be paid to how restoration objectives can be operationalised and built
into the day to functions of public bodies, particularly those with responsibilities related to
land management and planning. The reformed objectives in the Flora and Fauna Guarantee
Act 1988 now contain very clear objectives including restoration and enhancement – “to
protect, conserve, restore and enhance biodiversity” under s 4(c). As has been discussed
above, these objectives are now the foundation for a public authority duty under s 4B of the
Act such that all public authorities are now required to “give proper consideration” to this
and other objectives in exercising their functions. It ought to be emphasised, including
through the use of Ministerial Guidelines under s 4B(4), that these public authority duty
includes restoration and enhancement, not simply the avoidance of harm to biodiversity.

•

Where existing statutory instruments or policy infer ecological restoration established
principles and standards for restoration should, minimally, be a reference point and/or
document in the decision-making subject to that instrument or policy. Reference to concepts
such as ‘enhancing’, ‘conserving’, ‘re-establishing’ or ‘facilitating’ biodiversity or other
ecological attributes, environmental ‘net gain’, or ‘promoting or restoring’ ecological assets

SER International Principles and Standards for the Practice of Ecological Restoration (2nd ed, 2019),
https://www.ser.org/page/SERStandards/International-Standards-for-the-Practice-of-EcologicalRestoration.htm; SERA National Standards for Ecological Restoration (2nd ed, 2017),
http://www.seraustralasia.com/pages/standards.html. The latter Australian standards have been superseded
in effect by the 2019 international standards.
31
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or processes, should require consideration of and response to developed restoration
standards and principles in order to ensure a systematic (rather than notional) response to
ecosystem recovery. In planning this could take the form of established Restoration
Standards being a reference document or preparation of an Incorporated Document based
on such Standards and other relevant restoration literature. Additionally, greater thought
needs to be given to the intersection between restoration science and practice and current
offsetting arrangements under planning law. 32 The ‘reference standard’ to be used under
environmental protection law should be reviewed where relevant to consistency with
Restoration Standards (for example, in relation to land contamination or waters). The
Biodiversity Strategy should be reviewed and revised in light of Restoration Standards and
other restoration literature.

8.2.4. Moving from restrictions to duties – opportunities for developing
obligations to enhance and restore for public authorities
Recent amendments to Victoria’s pollution control laws have adopted a duties based approach to

pollution prevention. This duties based approach is potentially something that could be developed in
other areas for environmental regulation including biodiversity protection, restoration and
enhancement. 33
A further step would be to move to greater use of positive legal duties to restore and enhance
ecosystems, especially on the part of public authorities.
We would not accept that a school was fulfilling its obligations if it simply avoided taking actions that
might damage school buildings – its clear that both maintenance and where necessary improvement
or enhancement are also naturally seen as part of the schools functions.
Section 20 of the Catchment and Land Protection Act 1994 already provides for general duties of
landowners:
In relation to his or her land a land owner must take all reasonable steps to—
(a)

avoid causing or contributing to land degradation which causes or may cause
damage to land of another land owner; and

(b)

conserve soil; and

(c)

protect water resources; and

(d)

eradicate regionally prohibited weeds; and

(e)

prevent the growth and spread of regionally controlled weeds; and

(f)

prevent the spread of, and as far as possible eradicate, established pest animals.

This general duty could be updated or extended to include restoration and enhancement of
biodiversity, or a similar provision could be developed to achieve this in the Flora and Fauna
Guarantee Act 1988.

DELWP Guidelines for the Removal, Destruction or Lopping of Native Vegetation (2017)
Gunningham ‘Should a general "duty of care" for the environment become a centrepiece of a "next
generation" environment protection statute?’ (2017) Environmental and Planning Law Journal 34.
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The success or otherwise of the section 20 duty should be reviewed and consideration given to how
its implementation and potentially enforceability could be enhanced because, as has been recognised
with the new general environmental duty introduced under the Environment Protection Act, without
a commitment to enforcement the duty risks being meaningless.

8.2.5. Enhancing stewardship of private land

Driving enhancement and restoration of biodiversity on private land is a special challenge given the
issues it raises in relation to private expenditure and property rights. Incentives and other indirect
mechanisms (such as certification schemes) will perhaps inevitably be more effective and certainly
more politically palatable in this context.
Private land conservation, including restoration and enhancement of biodiversity, is critical however,
particularly as some of Victoria’s most depleted or at risk ecosystems are on private land.
Despite the challenges in this area, a baseline requirement ought to be to ensure that landowners
who wish to support the restoration and enhancement of biodiversity on their land are supported to
do so and are not subject to legal obstacles.
Covenants under the Victorian Conservation Trust Act 1972 are important legal frameworks for
encouraging and securing in perpetuity private land conservation efforts and we would urge the
Committee to consider how the take up of these covenants could be increased through both
incentives and the removal of any disincentives.

8.3. Institutional reforms to support ecosystem restoration

Clear agenda on ecosystem restoration are needed in order to arrest ecosystem decline and
institutionalise pathways for recovery.
A much more systematic and considered approach to ecosystem restoration is required in law, policy
and institutional design and practice. Underpinning that approach, a more sustained and considered
engagement with restoration science, practice and literature is required.
We have made only cursory reference here to key intersections between restoration thinking and law
and policy relevant to ecosystem management in Victoria.
Biodiversity law and policy needs to be far more responsive to leading restoration thinking and
practice, in order, among other things, to give substance to existing legislative and policy intentions to
achieve ecological ‘health’, ‘net gain’, ‘improvement’, ‘conservation’ or other ways in which
trajectories of recovery are expressed. These matters now inform public administration generally. It is
not now sufficient for public administration in Victoria to assert blandly its aspirations to ‘minimise’
environmental harms or risks. To the extent of all powers and functions across government affecting
biodiversity, public institutions must engage actively and positively with their contributions to
ecosystem recovery.
Institutionally, in addition to other propositions set out above, enabling these tasks and outcome
could be advanced by establishment of an independent Commission for Ecological Restoration
Environmental Justice Australia
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combined with Offices for Ecological Restoration in public authorities who work intersects with
biodiversity and ecology in substantial ways. This type of approach would also assist in forms and
practices of ‘green recovery’ in the COVID crisis.
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