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Submission to Inquiry into Ecosystem Decline in Victoria
Please consider this email and attachments as my submission to this inquiry currently being undertaken by your
committee. I ask that my contact details and those of any other person named in my submission or attachments be
removed before publication of my submission by the inquiry. I do not want my submission treated as confidential.
This submission is relevant to the following points of your inquiry’s terms of reference:
‐ the adequacy of the legislative framework protecting Victoria’s environment, including grasslands, forests and the
marine and coastal environment, and native species;
‐ the adequacy and effectiveness of government programs and funding protecting and restoring Victoria’s
ecosystems;
‐ legislative, policy, program, governance and funding solutions to facilitate ecosystem and species protection,
restoration and recovery in Victoria, in the context of climate change impacts;
‐ opportunities to restore Victoria’s environment while upholding First Peoples’ connection to country, and
increasing and diversifying employment opportunities in Victoria.
The main points and arguments that I wish to make to the inquiry are presented below. As the basis for these points
and arguments, I provide a copy of my first submission to the current Commonwealth review of the Environment
Protection and Biodiversity Conservation Act 1999 (EPBC Act) and documents provided by the Commonwealth
environment department in response to a Freedom of Information request for material related to the Melbourne
Strategic Assessment (MSA) Program.
Main points:
Victorian environmental legislation
1. The Victorian Government should alter relevant state laws to require that all proponents of any strategic
assessments, environmental impact statements and similar studies conducted in Victoria under any current state
laws or commonwealth law divested to Victoria under any future changes to the Commonwealth EPBC Act be made
legally responsible for implementing all conservation‐related conditions placed on them through the relevant
program or study, and the public be given the right to hold those proponents legally accountable for their actions.
2. The Victorian Government should alter relevant state laws to require that the people (individuals, organisations
and governments) responsible for conducting strategic assessments, environmental impact statements and similar
studies, or work for such assessments, are able to be held legally accountable for the content and reliability of their
work or the plans and programs developed through the assessment or study.
3. The Victorian Government should alter relevant state laws to require that strategic assessments and other
similar studies are based on fair and transparent processes, publish all information and documents produced
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through the process of assessment and approval of the relevant economic activities, allow sufficient time for
detailed public participation, and produce outcomes and actions that will protect environmental values to publicly
known and guaranteed standards over described time periods
The basic facts and arguments that I use to support these points come from my analyses of some of the failures of
the Melbourne Strategic Assessment Program related to the unfulfilled commitment by the Victorian Government
to purchase land for and establish the Western Grassland Reserves by 2010. Please refer to: i) the attached
submission with appendices that I sent to the Commonwealth Review of the EPBC Act; and, ii) the attached
documents labelled 'FOI 191214'.
Western Grassland Reserves failure
4. All studies conducted on the economics of the MSA Program and Western Grassland Reserves should be
published to understand the full economic situation with the Program, which would assist in the process of creating
futures for the grasslands and other matters of environmental significance.
An essential prerequisite for producing environmental outcomes from the MSA Program is adequate funding. A
serious flaw in the MSA Program and its implementation is the lack of published economic analyses of the whole
program, but in particular the Western Grassland Reserves (WGR). No economic study was published with the
Program.
However, economic studies of the Program have been conducted. As well as an economic study of the costs of the
MSA Program prepared by Deloitte Access Economics around 2012‐3, supposedly comprehensive studies of the cost
of delivering MSA Program commitments were prepared in 2017 and 2019 (Minister D’Ambrosio, Victoria Legislative
Assembly Hansard Proof edition, 16 October 2019, p. 39). None of these have been published, despite the repeated
claim that the Program operates on a ‘cost recovery basis’.
The Melbourne Strategic Assessment (Environment Mitigation Levy) Act 2020 (MSA(EML) Act) provides for the
preparation of a review of, and a cost‐benefit analysis of, the environmental mitigation levies and a report on that
review. The first is to be prepared within 3 years of the beginning of the Levy’s operation and then every 5 years. If
it is reasonable to have such economic studies promised for the future, then it is reasonable that all previous studies
be published now.
The need for the MSA(EML) Act appears to be rooted in an arrangement preventing Victoria from properly enforcing
the old Habitat Compensation Fees. Control over the requirement for developers to comply with the Fee
arrangements rested with the Commonwealth, and has still to be thoroughly and publicly explained. This appears to
have also prevented Victoria from increasing the fees for many years. Please refer to the two attachments labelled
'FOI 191214’.
Creating a new future for western plains grasslands
5. Victoria should be prepared to abandon the MSA Program scenario for purchasing 15,000 ha of land for Western
Grassland Reserves and adopt the paradigm promoted recently by Victorian grassland expert, Adrian Marshall of the
University of Melbourne. This is future is based on creating “a well-coordinated network of different
management approaches and protection levels with traditional publicly owned national parks, conservation
reserves, private land covenants, private protected areas and Indigenous protected areas” (Marshall 2020).
6. To increase the probability of being able protect and enhance the remnant grasslands of Melbourne’s western
plains, the Victorian Government should conduct the following studies over the next 6 months:
‐ Identify the grassland of highest quality across the western plains
‐ Survey weed distribution over the western plains
‐ Interview landowners across the western plains to learn what options might be available for different grassland
futures as envisioned by Adrian Marshall.
The government should also immediately release all the economic studies done on the WGR and MSA.
Without such data, it will be impossible for the public to properly assess future options.
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Submission to Independent Review of the EPBC Act
Ian Penna
April 2020
Summary
The serious failures of the Melbourne Strategic Assessment Program conducted under Part
10 of the Environment Protection and Biodiversity Conservation Act – particularly Victoria’s
failure to meet its commitment to purchase the land to establish the Western Grassland
Reserves by 2020 - show that environmental protection commitments made through such
assessments can be avoided by proponents. The failures also indicate that the potential for
the Commonwealth environment department to enforce those commitments is weak.
The EPBC Act should be substantially strengthened to ensure that:
• The developmental proponent/s for all strategic assessments conducted under the
Act are made clearly legally responsible for implementing all conservation-related
conditions placed on it/them through the assessment program
• The Commonwealth and the general public have the ability to hold those proponents
legally accountable for their actions, and the mechanisms to do so are strong, clear
and easily accessible
• The people (individuals, organisations and governments) responsible for conducting
strategic assessments, or work for such assessments, are able to be held legally
accountable for the content and reliability of their work or the plans and programs
developed through the assessment
• Strategic assessments are based on fair and transparent processes, publish all
information and documents produced through the process of assessing and
approving the relevant economic activities, allow sufficient time for detailed public
participation, and produce outcomes and actions that will protect environmental
values to publicly known and guaranteed standards over described time periods
• All requests by proponents for changes to any endorsed strategic assessment
program go through a review process conducted by an independent entity in which
members of the public are given opportunities for input
• A mechanism is provided to consider requests for changes to strategic assessments
by members of the public
• The actions required for protecting MNES are properly funded and implementation
begun or completed before the relevant actions or classes of actions are approved
• Detailed public economic analyses are required for all actions aimed at protecting
environmental values made by the assessment so all protection costs are covered
and paid for by the appropriate bodies prior to implementing actions to protect MNES
• Independently conducted risk analyses are prepared and published for meeting all
conservation objectives, and relevant actions are taken to minimize all risks to a low
level that is publicly understood
• The developmental entity that is permitted to implement a ‘policy’, ‘plan’ or ‘program’
by the Minister under the Act implements all conditions of approval, as imposed on it
through strategic assessment process within approved time periods
• The Commonwealth is given strong, clear and published powers to enforce
implementation of conditions of approval
• The Commonwealth is required to enforce implementation of approval conditions as
necessary within a specific time frame
• All documents produced through the process of condition enforcement are published
in real time through that process.
The Commonwealth environment department should be given more staff and an increased
budget to support these changes.
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1. Introduction
This submission addresses the independent review’s concern with the extent to
which the objectives of the Environment Protection and Biodiversity Conservation
(EPBC) Act have been achieved as well as three of the principles that are said to
guide the review (Samuel 2019):
•
•
•

protecting Australia’s unique environment through strong, clear and focussed
protections
making decisions simpler, including by reducing unnecessary regulatory burdens for
Australians, businesses and governments
improving transparency to ensure better use of information, accountability and trust
in the system.

The submission uses the failures of the Melbourne Strategic Assessment Program to
illustrate that the wording of Part 10 of the Act, ‘Strategic Assessments’, does not
provide sufficient legal force to guarantee that environmental protection
commitments made through endorsed programs will be honoured as promised.
I conclude that the wording of Part 10 needs to be substantially strengthened to:
• Provide greater certainty in the integrity of the assessment process
• Require that environmental protection commitments are honoured
• Increase the powers for enforcement of those commitments.
I describe the changes that I consider should be introduced into the EPBC Act to
achieve those objectives.
2. Submission arguments
The Victorian Government has failed to honour its main environmental commitment
made through Melbourne Strategic Assessment (MSA) Program (DSE 2009c)
(DPCD 2009), conducted under Part 10 ‘Strategic assessments’ of the EPBC Act
(Penna 2018).
It has not created the Western Grassland Reserves by 2020 as promised to
compensate for the destruction of remnant native grasslands by Melbourne’s
expanding suburbs.
In addition, it is failing to ensure thorough protection of the quality of grasslands still
unpurchased for the WGR, as it committed in the MSA Program.
These failures are linked to other flaws that result from the poorly designed program,
such as the lack of:
• Reliable published data on the quality of remnant grasslands
• Published economic analyses of the establishment and management of the
WGR
• Clear descriptions of the legal responsibilities imposed on Victoria through the
MSA Program
• The Commonwealth’s powers to enforce Victoria’s environmental protection
commitments.
These failures and flaws raise serious questions about:
• The processes used to prepare and endorse the MSA Program
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•
•
•
•

Whether Victoria broke legal commitments under the Program
Whether this means Victoria breached the EPBC Act, and if so
Why the Commonwealth environment department has not enforced the
commitments and/or remedies
What the consequences should be for Victoria.

Also, the Commonwealth environment department appears to have made a serious
error in its advice to the then Commonwealth Minister for the Environment about the
quality of the work done by the MSA Team for the Assessment when he endorsed
the Program. This raises the question of whether the Minister was misled over the
integrity of the MSA.
My analyses of the MSA (Penna 2018) also illustrated the failure of the
Commonwealth Department of the Environment and Energy to have completed and
published the promised and required Recovery Plan for the Natural Temperate
Grasslands of the Victorian Volcanic Plains (NTGVVP). Unfortunately, it appears
that the Department has failed to publish many such recovery plans. That for the
NTGVVP is still not published even though the due date required by the EPBC Act
has well passed.
Consequently, this submission argues that:
• These failures illustrate that Part 10 (and perhaps other parts) of the EPBC
Act is not worded appropriately to guarantee that the objectives of the Act will
be met by the preparation and implementation of strategic assessments
conducted under the Act.
• In particular, the objectives described in Paragraph 1(a, b, c, d) of Section 3 of
Part 1 of the Act1 will not necessarily be achieved through strategic
assessments conducted under Part 10 of the Act as it is currently worded
• The EPBC Act Review should obtain legal opinions that examine and explain
in detail:
o the legal powers available under Part 10 of the Act and
o the legal situation with the Melbourne Strategic Assessment caused by
Victoria’s failure to meet commitments made through the MSA.
• The Review should publish these opinions, and use them to ensure the EPBC
Act is best worded to meet its conservation objectives through Part 10.
Information to support these arguments is contained below in Sections 4 and 5.
3. Submission conclusions
The submission concludes that Part 10 ‘Strategic assessments’ (and perhaps other
parts) of the EPBC Act needs considerable strengthening to ensure that:
1

“(1) The objects of th s Act are (Austra a 2014):
(a) to prov de for the protect on of the env ronment, espec a y those aspects of the env ronment that are matters
of nat ona env ronmenta s gn f cance; and
(b) to promote eco og ca y susta nab e deve opment through the conservat on and eco og ca y susta nab e use of
natura resources; and
(c) to promote the conservat on of b od vers ty; and
(ca) to prov de for the protect on and conservat on of her tage; and
(d) to promote a co-operat ve approach to the protect on and management of the env ronment nvo v ng
governments, the commun ty, and-ho ders and nd genous peop es; …….”
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•

•
•

•

•
•
•
•

•
•

•
•
•

The developmental proponent/s for all strategic assessments conducted
under the Act are made clearly legally responsible for implementing all
conservation-related conditions placed on it/them through the assessment
program
The Commonwealth and the general public have the ability to hold those
proponents legally accountable for their actions, and the mechanisms to do so
are strong, clear and easily accessible
The people (individuals, organisations and governments) responsible for
conducting strategic assessments, or work for such assessments, are able to
be held legally accountable for the content and reliability of their work or the
plans and programs developed through the assessment
Strategic assessments are based on fair and transparent processes, publish
all information and documents produced through the process of assessing
and approving the relevant economic activities, allow sufficient time for
detailed public participation, and produce outcomes and actions that will
protect environmental values to publicly known and guaranteed standards
over described time periods
All requests by proponents for changes to any endorsed strategic assessment
program go through a review process conducted by an independent entity in
which members of the public are given opportunities for input
A mechanism is provided to consider requests for changes to strategic
assessments by members of the public
The actions required for protecting MNES are properly funded and
implementation begun or completed before the relevant actions or classes of
actions are approved
Detailed public economic analyses are required for all actions aimed at
protecting environmental values made by the assessment so all protection
costs are covered and paid for by the appropriate bodies prior to
implementing actions to protect MNES
Independently conducted risk analyses are performed and published for
meeting all conservation objectives, and relevant actions are taken to
minimize all risks to a low level that is publicly understood
The developmental entity that is permitted to implement a ‘policy’, ‘plan’ or
‘program’ by the Minister under the Act implements all conditions of approval,
as imposed on it through strategic assessment process within approved time
periods
The Commonwealth is given strong, clear and published powers to enforce
implementation of conditions of approval
The Commonwealth is required to enforce implementation of approval
conditions as necessary within a specific time frame
All documents produced through the process of condition enforcement are
published in real time through that process.

The independent review should also recommend that the Commonwealth provide
the Department responsible for administering the EPBC Act with sufficient staff and
resources to meet these increased responsibilities in a timely manner. This would
probably mean increasing and protecting its funding and employment levels.
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4 Supporting information
The Melbourne Strategic Assessment
In June 2009, the Commonwealth and Victorian governments entered into an
agreement under Section 146 of the EPBC Act to conduct a strategic assessment of
the plans for Melbourne’s urban growth given the name “Delivering Melbourne’s
newest sustainable communities”. This was the first strategic assessment
conducted under the EPBC Act (DELWP 2020). A draft strategic impact assessment
report was released in June 2009 (DSE 2009c) and the public given a month
between 17 June and 17 July to comment (DSE 2009b). A second draft report was
released in August (DSE 2009a) and the final Strategic Impact Assessment Report
(SIAR) was released in October (DSE 2009b). The Program Report (DPCD 2009)
was published in December 2009 and the Commonwealth Minister for the
Environment endorsed the Program in February 2010 (Garrett 2010).
The objective of the MSA was to allow the Commonwealth Minister for the
Environment to approve, in bulk, the many actions that would occur under the
Program inside Melbourne’s Urban Growth Boundary (UGB). This removed the
need for many individual real estate and other land-use change referrals and
approvals under the EPBC Act (DEWH&A 2010; DSE 2009b), so reducing the
financial cost to developers. The Strategic Assessment was conducted by a team of
public servants from the then Department of Environment, Water, Heritage and the
Arts (DEWHA) and Department of Sustainability and the Environment (DSE) (Early
and Wilson 2010). The final cost of the Assessment to the Victorian and
Commonwealth governments is not known.
In 2011, the then DSE (Muir 2011) explained that the MSA Program:
• “Is the legally binding instrument that the Commonwealth will use to ensure
Victoria meets EPBC requirements for the life of the Program (20+ years)
• Presents binding commitments put forward by Victoria to manage impacts on
MNES and achieve conservation outcomes
• Documents institutional arrangements, processes and responsibilities
• Describes requirements to be met for developments falling under the Program
(including adherence to ‘prescriptions’ for managing MNES)
• Identifies conservation outcomes to be achieved, performance measures,
monitoring and reporting arrangements.”
Prior to the Minister for the Environment endorsing the MSA Program, his
department advised him that (DEWH&A 2010)(pp. 25-26; paragraphs 144-146):
“If the program is not implemented as specified or the conservation
outcomes are not obtained, approvals given for any actions relating to
the non-compliance would become invalid”
and
“in the case of non-compliance with a conservation outcome, the
Victorian Government must submit a remedial plan for addressing noncompliance for approval by the Commonwealth Government.”
The MSA Program report confirms that (DPCD 2009)(pp. 85-86)
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“in the case of non-compliance with a conservation outcome, the
Victorian Government must submit a remedial plan for addressing noncompliance for approval by the Commonwealth Government”
but adds that
“Where a remedial plan is required, no further impacts on the relevant
matter of national environmental significance can be authorised until the
Commonwealth Minister’s approval has been granted”.
So
“The Commonwealth Minister may approve the remedial plan and actions
must be undertaken to the Commonwealth Minister’s satisfaction”,
but
“If non-compliance is not addressed within a timeframe agreed between
the Commonwealth and Responsible Minister then any actions relevant to
the non-compliance will no longer have the benefit of approval under the
Environment Protection and Biodiversity Conservation Act 1999.”
Thus, it appears that if Victoria did not meet its ‘binding commitments’ and ‘EPBC
requirements’, there would be legal consequences, and the Commonwealth would
need to require Victoria to act to redress non-compliance and breaches of the EPBC
Act.
However, the Department made clear to the Minister that (DEWH&A 2010)(p. 26;
paragraph 145):
“There will in most cases be limitations on the ability of the
Commonwealth Government to utilise existing enforcement mechanisms
under the EPBC Act in instances where the Victorian Government fails to
implement or comply with the program as required.”
Victoria has certainly not met its most significant environmental commitment –
creating the Western Grassland Reserves. Did the Commonwealth ever want to try
to use the EPPBC Act to force Victoria to live up to its commitments made through
the MSA Program?
The Western Grasslands Reserve proposal
The MSA Program Report (DPCD 2009) describes “the processes and mitigation
measures that the Victorian Government will use to implement the Program”. The
Western Grassland Reserves (WGR) were the prime conservation feature to which
the Victorian Government committed through the Melbourne Strategic Assessment
(MSA) Program. The reserves were to compensate for the continuing destruction of
remnant native grasslands by urban expansion to the west of Melbourne. They were
planned to cover approximately 15,000 ha of privately-owned land and contain about
10,000 ha of Natural Temperate Grasslands of the Victorian Volcanic Plains (DSE
2009b). Theoretically, this would lift the area of Victoria’s protected native
grasslands from 2% to 20% (DPCD 2009; DSE 2009b).
Originally, the MSA Program was to run for 20 years, and Victoria committed to
purchasing all the land for the WGR over 10 years to 2020 (DPCD 2009)(Table 9).
The land purchases and 10-years of subsequent management were to be funded by
offset fees/habitat compensation fees paid by land developers destroying grassland
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inside Melbourne’s Urban Growth Boundary (UGB), but the method of raising those
funds was not tied to Victoria’s commitment (DPCD 2009; DSE 2009b).
However, several important and related issues arose with the WGR proposal that
challenge the effectiveness of these measures in relation to the reserves. Those
interconnected issues are:
• Victoria’s failure to purchase the land for the WGR by the 2020 deadline, and
substantial increases in the value of land proposed for the reserves
• The spread of Nassella weed species, such as Serrated Tussock, and their
impact on ecological value of large areas of land proposed for the reserves
• The lack of published information on the economics of creating and managing
the reserves
• The lack of reliable public data on the characteristics of the grasslands within
the proposed WGR
• The lack of public involvement in, and detailed published analyses for,
decision-making by government departments and the Victorian government
on policy influencing the establishment and management of the WGR.
The conclusion that arises when these five issues are considered together is that the
WGR process has been failing because of Victoria has not lived up to its
commitments under the MSA Program. The Commonwealth’s statements about the
implications of non-compliance with assessment commitments raises questions
about the adequacy of the wording of Part 10 of the EPBC Act to guarantee the
protection of MNES through strategic assessments, and about Victoria’s legal
position in relation to its MSA Program failures. The following sections discuss the
first three of these five issues with reference to the other two.
WGR failures
i. Land purchase
The Victorian Government committed to purchasing all the land for the WGR by
2020 (DPCD 2009). To do this would have required the Victorian Government to
purchase on average about 1,500 ha per year for 10 years. Funds for the purchases
were to come from the sales of offsets from the proposed WGR to developers
destroying grasslands inside Melbourne’s Urban Growth Boundary. However,
grassland destruction has been slower than necessary, so the rate of offset sales,
and later habitat compensation payments, has been very low.
Victoria’s first land purchase for the WGR was 1,000 ha in June 2012 for $17.6
million (including GST) (DSE 2012b; Urbis 2012) at a time when the total income
from the sales of WGR offsets, $11 million (DSE 2012a), could not even cover this
purchase price. No other land was purchased until 2015. At 30 June 2017, only
1,243.6 ha had been purchased. This was 8.3% of the stated 15,000 ha WGR area,
and contains about 950 ha of remnant grassland. (DELWP 2018). It is understood
that the purchased area has increased slightly since then and is now around 10% of
the total planned area.
The end of the MSA Program is now set at 2053-54 (Victoria 2019b), and DELWP
considers that the land “acquisition process for the WGR is expected to take “a
number of years” (DELWP 2018)(emphasis added).
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Concern within the public service over the low level of UGB grassland destruction
and income from offset sales appears to have begun soon after the MSA Program
was endorsed. In early 2011, the Victorian environment department formally sought
approval of the Commonwealth to sell WGR offsets to projects not covered by the
MSA Program (Lowe 2011b), and this was permitted by the Commonwealth
environment department in December 2011 (Cameron 2011; Colreavy 2011). The
Melbourne Urban Development Policy formalized this decision and was published in
mid-2012 by the Commonwealth environment department (SEWPaC 2012). There
was no public involvement in, or notification of, the 2011 decision or the process
used to prepare the MUD Policy. Also, the Department did not conduct a thorough
examination of the need for this policy or its potential effectiveness in assisting the
creation of the WGR (Penna 2014; Penna 2015).
Victoria’s DSE was talking with the Commonwealth environment department during
early 2012 about the lack of offset sales, and in mid-2012 it formally asked the
Commonwealth for an extension to its land acquisition deadline for the WGR
(Fennessy 2012). Although the Commonwealth agreed in principle with this request,
the environment department said that it wanted to work with the DSE to “develop
clear and transparent options to extend the acquisition timeframe for the Reserve”
(Knudson 2012). However, according to the Department of the Environment and
Energy (DE&E) by early 2019 (Barker 2019a),
“no advice on the extension of the acquisition timeline for the Western
Grassland Reserves has been provided to the Department of
Sustainability and Environment and no decision to vary the acquisition
timeline has been made”.
Thus, in early 2019, Victoria only had in-principle agreement to extend the WGR
deadline, and had not prepared a remedial plan to tackle the expected and admitted
non-compliance. The current situation in 2020 is unknown. The question arises as
to whether Victoria’s failure to purchase sufficient land to meet the 2020 deadline
means that it is now in breach of the EPBC Act with consequences for approved
actions. Or, did negotiations between Victoria and the Commonwealth somehow
resolved the issue?
ii. Nassella weeds and the WGR
Through the MSA, the Victorian Government also committed to (DPCD 2009)(Table
9)
“provide interim management of the western grassland reserves before
they are acquired, achieved by assisting landholders to manage threats
and strengthening regulation to prevent degradation”.
Victoria took on the responsibility to prepare interim management plans that would
(DPCD 2009)(p. 31)
“introduce a management regime to ensure grassland areas are not
degraded in the period prior to formal acquisition of the land for the
grassland reserves”.
The introduction and spread of exotic weeds can degrade the quality of the remnant
grasslands. The continued widespread existence of the noxious weed Serrated
Tussock (Nassella trichotoma) and related Nassella species on land in and around
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the proposed WGR is destroying the potential of the proposed reserves to meet their
original objectives of supporting endangered grasslands and their fauna. Like other
Nassella species, Serrated Tussock is invasive, produces large quantities of seed,
and can rapidly dominate a native grassland to the detriment of native flora and
fauna (AgricultureVictoria 2018a; AgricultureVictoria 2018b; Coulson et al. 2012;
CRCWM 2003a; CRCWM 2003b; Faithfull 2012; Hunt 2017).
Victoria’s Interim Management Plan for the WGR area (DSE 2011b) considered
Serrated Tussock to be the most important regionally controlled weed in that region.
In 2012, the area in and around the proposed WGR was surveyed for Serrated
Tussock and other Nassella species for Victoria’s environment department (Coulson
et al. 2012). The survey showed that Serrated Tussock is distributed widely
throughout the southern of the two reserves. It is also widespread to the north and
west of the reserves. The southern half of the southern reserve was found to contain
large areas with Serrated Tussock densities of 20-50% and 50-70%, and some
areas as high as 70-80% and 90-100%. Yet, in the period 2009 – 2010, this general
area was considered to contain some of the highest quality grasslands inside the
boundaries of the proposed WGR (DSE 2009b; DSE 2009d; DSE 2011a).
For an area of grassland to be classified as endangered Natural Temperate
Grassland of the Victorian Volcanic Plains it has to be at least 0.05 ha, with the
dominant native species being at least 50% of the native species and the perennial
tussock cover; or non-grass weeds being less than 30% of ground cover; or native
forbs (wildflowers) being at least 50% of the total vegetation cover during the springsummer period (SEWPaC 2011). Given the high levels of Serrated Tussock found in
2012, it is quite possible that substantial areas of the WGR have become so
dominated by Serrated Tussock and/or other Nassella species that they do not now
meet the Commonwealth criteria for endangered native grasslands.
Victoria provides grant money for weed control on land in and around the proposed
WGR, but the levels are relatively low and it has published superficial progress
reports on the implementation of the MSA (DELWP 2018). The effectiveness of the
WGR Interim Management Plan and State-sponsored activities in controlling
Nassella species in and around the proposed WGR was challenged in December
2016 with the ‘Serrated Tussock Seed Storm’, which illustrated the seriousness of
this continuing problem (Wyndham 2017). There has been no other comprehensive
survey of the region for Nassella species since 2012, so the current Nassella
distribution is not known. DELWP has not published on the MSA website any
detailed monitoring reports on the effectiveness of funded weed control activities.
The question arises as to whether the known distribution of Nassella weeds, together
with the continuing overall low levels of weed control on land proposed for the WGR,
and the lack of detailed monitoring are sufficient to means that:
• Victoria has not implemented the MSA Program as specified or the relevant
conservation outcomes are not being obtained, and that
• approvals given for any actions relating to the non-compliance have become
invalid.
Or have unpublicised negotiations between Victoria and the Commonwealth
somehow resolved the issue?
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iii. The economics of WGR land purchase and management
The ability to implement the MSA Program and create and manage the WGR
depends on access to sufficient funding. The funds for the WGR were meant to
come from the sale of offsets to land developers inside Melbourne’s UGB. However,
this offset funding system was never reliable, and has failed to provide the money
needed to meet Victoria’s commitments through the MSA Program.
Notably, the MSA process did not produce a detailed and public economic analysis
of the WGR proposal or its offset model. In 2010, a DSE fact sheet (DSE 2010)
stated that offset prices were subject to change, but “will be determined on a full
cost-recovery basis factoring in the cost of land purchase and management
requirements for 10 years”. In 2011, the DSE reiterated this (Lowe 2011a):
“The indicative costs provided in the fact sheet are based on full cost-recovery
for DSE to provide these credits. ….. For the purpose of providing indicative
costs in the fact sheet, DSE calculated the average cost per hectare and per
habitat hectare across the whole reserve area.”
In January 2014, the DSE told Victoria’s Freedom of Information Commissioner that
it had various documents that contained notes and estimates of offset prices aimed
at cost recovery for the WGR (for which some source data were working drafts and
estimates). Importantly, it noted that these documents did
“not reveal the exact calculation of the final figure published. No documents
were identified which contained these exact calculations” (Priestley
2014)(paragraph 19).
Thus, it appears that final calculations for the initial offset prices and full-cost
recovery did not exist at the time prices were first set and until at least early 2014.
The mechanism for funding the WGR changed substantially in 2013 after the
introduction of the Biodiversity Conservation Strategy (BCS) (DEPI 2013a), which
was a commitment from the MSA Program. The Habitat Compensation Scheme
(HCS) was introduced by the Victorian Government and applies to most areas
previously covered by the original offset funding scheme. The income from the HCS
comes from fees charged to developers for the area of native vegetation they clear
for urban expansion and from charges for threatened species habitat and the loss of
old trees. The detailed reasons for the HCS introduction have not been published,
but DELWP reported that this system was introduced in response
“to calls from stakeholders during the public consultation process for the
conservation strategies in late 2011” (DELWP 2016).
Thus, two fund-raising systems have operated concurrently with the aim of funding
the creation and management of the WGR. As with the original offset funding
system, Victoria has not published any detailed explanation of the logic underlying
the HCS prices.
In 2013, the MSA Program was estimated to require an annual income of around
$25/30 million to reach the $986/1085 million said to be needed to cover all costs
of the MSA by 2053 (DEPI 2013b). If future annual income from the HCS were the
same as 2016-17 ($14.4 million), achieving the total cost for delivering the whole
MSA Program would take more than 60 years (2078). If the recent rate of WGR land

13 of 47

LC EPC Inquiry into Ecosystem Decline in Victoria
Submission 615

purchase (1,243 ha per 7 years) extended into the future, then purchasing all the
WGR land could take another 70 years (2088).
However, around 2017-18, Victoria started planning for major changes to the HCS,
which included increasing habitat compensation fees and legislating the way the
system would operate. The government produced the Melbourne Strategic
Assessment (Environment Mitigation Levy) Bill 2019 (MSA (EML) Bill) (Victoria
2019a), which was passed by the respective houses of Victoria’s parliament in late
2019 and early 2020.
The Bill/Act substantially increases the various fees charged under the Habitat
Compensation System from mid-2020; e.g. the fee for native vegetation destruction
rises by around 19%. It introduces requirements for regular pricing reviews – the
first 3 years after the Act begins operation and thereafter every 5 years. The aim of
the reviews is “to determine whether the component levy amounts are at an
appropriate level to fund the most effective and efficient measures and activities to
achieve the conservation outcomes” as specified by the Minister. Public comment
on a draft report of the review will be permitted, and the Minister must publish a
report on the review as soon as practicable, but this publication time could be more
than 18 months after its preparation. Also, the legislation requires that once every 2
years the Commissioner for Environmental Sustainability conducts strategic audits
and reports on the environmental management systems used by relevant agencies
as well as MSA conservation outcomes (Victoria 2019a).
The cost of implementing the MSA Program is reported to have almost doubled
since about 2013 (UDIA 2019). Yet, the Victorian government did not give a detailed
explanation of previous offset/levy prices, previous cost recovery models or the
rationale for the levy’s price increases during the passage of the legislation through
parliament. In the case of the MSA (EML) Bill, it did not publish an explanation of the
“key legal and financial risks affecting the MSA Program” or the “financial and
implementation risks” as mentioned in the Government’s briefing note provided to
Victorian parliamentarians (Penna 2019; Penna 2020) (Appendices 1a, 1b and 1c).
Also, it did not involve the general public in the development of the legislation, while
briefing development interests that appear to have influenced the content of the Bill
(UDIA 2019).
The size of developer payments has increased, while prices, the opportunity for price
increases, and the payment system are now defined by legislation. However, there
is still no guarantee that the rate of grassland destruction by developers inside
Melbourne’s UGB will be sufficient to fund the purchase of the WGR land within a
known number of years. Nor is it guaranteed that funds will be sufficient to manage
the land over the long-term to protect and improve MNES and meet the MSA
Program objectives.
5. Discussion
The MSA was Australia’s first Strategic Assessment under Part 10 of the EPBC Act.
The Commonwealth and Victorian environment departments promoted it to the
extent that the Program received a commendation from the 2010 Prime Minister’s
Awards for Excellence in Public Sector Management (Early and Wilson 2010;
Metcalfe 2010). The MSA was “undertaken by the Victorian Government on behalf
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of Victorian industry” and removed “one level of red tape for development approval”.
For the real estate development industry, the key outcome was “the removal of
delays for 41,000 ha of developable land, quicker availability of offsets, and earlier
certainty about the environmental standards that must be met” (Dripps 2010).
Prior to the Minister for the Environment endorsing the Program in 2010, the
Commonwealth environment department told him that it had undertaken a risk
analysis which identified process, outcome and science risks that “could result in the
program not delivering on the conservation outcomes or leading to non-compliant
actions” (DEWH&A 2010). However, it clearly advised the Minister that (page 74):
“The department considers that these risks have been adequately
minimised through the use of monitoring, reporting, adaptive
management and the requirement for the Commonwealth to approve key
plans, strategies and prescriptions. The additional recommended
modifications to further limit risks have been incorporated into the final
revised program.”
Two FOI requests to the Department for this risk analysis could not produce any
such document (Barker 2019b; Tregurtha 2019). It appears that no written risk
analysis exists. The questions that arise from this are:
• Whether the Minister was misled by the endorsement advice
• What likelihood the team of Commonwealth and Victorian public servants that
conducted the MSA gave for Victoria failing in its commitment to establish the
WGR and protect unpurchased grasslands.
In contrast to the Commonwealth’s optimism, the MSA process was criticized at the
time by the Victorian National Parks Association (VNPA) as being rushed and
lacking in detail on the WGR in relation to governance, land purchase and
management (VNPA 2009). The validity of the VNPA’s criticism was confirmed over
the last 10 years as the significant environmental failures of the Program became
apparent.
Despite the Commonwealth environment department’s encouraging advice, a couple
of years after the Program’s endorsement, Victoria formally admitted that it would not
meet its major MSA environmental commitment to establish the WGR by 2020. And
it has not. This failure and Victoria’s lack of investment in protecting grassland
quality are likely having important detrimental consequences on MNES. Modelling
done for the MSA concluded that the greatest conservation benefit would occur by
creating the reserves as early as possible (Gordon and Langford 2009). So, it is
reasonable to expect that, at least as a principle, environmental values in the
proposed reserve area have been declining, and will continue to decline the longer
proposed reserve land is not purchased and/or adequately managed.
The public continues to be kept in an ‘information limbo’ over the quality of
grasslands in the WGR. No detailed on-ground survey of the WGR grasslands was
published at the time of the MSA, while an incomplete survey was published in 2010
(GAA 2010). No detailed survey has been conducted since – except for the 2012
Serrated Tussock survey. Also, detailed monitoring surveys of management actions
on WGR lands do not appear to have been conducted and/or published.
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Several substantially different and confusing maps of grassland quality inside the
WGR were published by Victoria’s environment department from 2009 to 2013
(Penna 2018). In 2019, a map of the WGR showing the extent of what is purported
to be ‘Natural Temperate Grasslands of the Victorian Volcanic Plains’ inside the
WGR boundaries was released by DELWP (DELWP 2019). However, it appears
that this map is not based on recent surveys, but the work published in 2010
(Reeves 2020), so it does not take into account the 2012 distribution of Nassella
weeds or any deterioration in the quality of grasslands from lack of management.
Deterioration may now have even occurred to the point that some areas no longer
meet Commonwealth criteria as endangered grasslands (SEWPaC 2011).
Despite the lack of reliable information about the WGR grasslands in 2009, the MSA
used the grasslands’ supposed quality - measured through the Habitat Hectare
criteria - as the basis for calculating the amount of theoretical habitat hectare offsets
available for sale from the WGR to UGB developers (DSE undated). These figures
were published in the MSA Strategic Impact Assessment Report and used to justify
an argument that the WGR held more than enough offsets to supply expected
developer demand (DSE 2009b; Lowe 2011b). Clearly, the basis for such
calculations and arguments was suspect at the best, while the legal situation of the
Victorian environment department selling a product of such nebulous qualities is
unknown.
The WGR offset sales system applied to a much smaller area of the UGB after the
Habitat Compensation System was introduced in 2013, and the amendment of the
HCS through the MSA (EML) Bill illustrates the existence of lingering problems with
the MSA/WGR funding system, which the Victorian government still has not
explained thoroughly. The HCS prices will not have been increased until mid-2020.
After 10 years without the Victorian government publishing an analysis of the
economics of the MSA and WGR or explaining the basis for the offset prices/habitat
compensation fees, Victorians now have to wait another 3 years to read and
comment on a report on the review of the adequacy of the levies used to fund the
MSA and WGR. The Victorian Government will then decide on any fee increases,
which will be passed on by real estate developers to be primarily paid for by home
buyers and other similar final users of the land.
The potential for public scrutiny of the MSA economics is still sometime in the ‘never
never’ (Ruchel 2019). Currently, it is impossible for the public to understand
Victoria’s ability to purchase land for the WGR and manage it to protect and enhance
MNES cannot be assessed.
While the MSA gave real estate developers less ‘red tape’ and a smoother approval
mechanism, they have no responsibility to destroy UGB grasslands at the rate
needed to pay sufficient levy fees that will allow Victoria to purchase and manage
WGR land to meet environmental values to known specific levels. Victoria has not
been prepared to spend money to meet its main environmental commitment of the
MSA Program, and the Commonwealth has allowed this to happen through its
compliant environmental bureaucracy.
The general public has not been permitted to participate in decisions on major policy
changes with the MSA, such as the introduction of the MUD Policy (Penna 2014;
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SEWPaC 2012). A 2019 request to Finn Pratt, Secretary of the DE&E, for public
involvement in the development of a remedial plan to address Victoria’s failures with
regard to the WGR appears to have been ignored by the Department (McNee 2019;
Penna 2019)(Appendices 2a and 2b). One year later, the legal situation with noncompliance is not clear.
These poor planning and environmental outcomes as well as the financial mess and
legal issues that surround the MSA/WGR should not be seen as incidental to the
implementation of the MSA Program. They are the result of structural flaws in the
Strategic Assessment process as currently allowed by the EPBC Act. The MSA was
rushed, superficial and the flagship environmental commitment – establishing the
WGR by 2020 – was permitted despite being based on an obviously insecure and
inadequate funding model. The MSA Program did not formally link Victoria’s
commitments to this funding model, and it was not endorsed by the Commonwealth
Minister for the Environment as part of the Program. Yet, the Commonwealth
continues to allow Victoria to avoid its agreed conservation commitments.
Criticisms that strategic assessments take too long and should be made faster
(Hempill 2019) should be rejected. The MSA illustrates what can happen with short
time lines for strategic assessments. The short time period permitted for the MSA
(June to December 2009) meant the supply of information to the public was poor and
helped avoid detailed public scrutiny of the Assessment and its risks of failure. The
way Part 10 of the EPBC Act was implemented to produce the endorsed MSA
Program has allowed successive Victorian governments to support a political agenda
of facilitating urban expansion, while postponing major and expensive environmental
commitments2. Did the Minister for the Environment understand this real and
significant risk prior to endorsing the MSA Program? Responsibility and
accountability for the MSA/WGR debacle appears to be able to be easily avoided.
These failures of the MSA Program illustrate that Part 10 of the EPBC Act is not
worded appropriately to guarantee that its objectives will be met by the preparation
and implementation of strategic assessments conducted under the Act. In particular,
those objectives described in Paragraph 1(a, b, c, d) of Section 3 of Part 1 of the Act
will not necessarily be achieved through strategic assessments conducted under
Part 10 of the Act as it is currently worded.
The public should have access to legal opinions that examine and explain in detail:
• the legal powers available to the Commonwealth under Part 10 of the Act to
enforce commitments made by developmental proponents and
• the legal responsibilities of developmental proponents implementing Part 10
strategic assessments to meet their commitments made through those
assessments, and especially those of Victoria with the MSA.
In turn, these opinions should be used, along with public participation, to help reword
Part 10 of the EPBC Act so it supports the Act’s conservation objectives.

2

Th s was we ustrated by the sha ow eve of debate over the Me bourne Strateg c Assessment (Env ronment
M t gat on Levy) B 2019 n both houses of V ctor a s par ament.
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6. Conclusions
Strategic assessments conducted under the current wording of Part 10 of the EPBC
Act can reduce red tape and financial and political costs for developers and
governments, but they do not necessarily ensure that commitments to protect the
public’s MNES will be implemented as promised.
The flawed and failing MSA Program shows that Part 10 does not guarantee strong,
clear and focused protections for Australia’s MNES and other environmental
values in areas subject to Strategic Assessments under the EPBC Act. It also does
not guarantee transparency to ensure better use of information, accountability
and trust in the system that conducts Strategic Assessments. These substantial
weaknesses need to be removed from the Act, especially if the strategic assessment
process is to be more widely used for approvals of economic activities.
The best and most secure way of guaranteeing that future strategic assessments
conducted through the EPBC Act overcome these weaknesses, and so avoid
repeating the poor Melbourne Strategic Assessment, is to amend the EPBC Act.
Legal accountability for all parts of the Act’s Part 10 strategic assessment process as described above - should be included in the Act.
--------------------------------------
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Questions and issues related to the Melbourne Strategic Assessment (Environment
Mitigation Levy) Bill 2019, the Melbourne Strategic Assessment Program and the
proposed Western Grassland Reserves
14 November 2019
Legal Aspects
1. Why is it necessary to introduce this Bill when the government has been selling offsets
from the Western Grassland Reserves (WGR) since 2010 and charging Habitat
Compensation Fees since 2013? What issues and problems – legal or otherwise - has
Victoria encountered in charging offset fees and Habitat Compensation Fees to this time
that now requires a legislative solution?
2. In 2018, Victoria sent a version of this Bill to the Commonwealth Minister for the
Environment for comment. The Commonwealth environment department’s legal branch
provided advice and the Minister replied to Victoria. Will you release copies of all the
communications between the Commonwealth and Victoria about the proposed Bill, and
a copy of the draft Bill at that time?
3. In your second reading speech, you say:
“In all respects, the Bills aims to achieve a 'neutral translation’ of the existing
program into Victorian statute, with additional clarification of elements of the existing
program framework which may otherwise have been ambiguous or unclear. For
example, the current framework imposes liability in relation to 'actions associated
with urban development’—a very broad class of actions which is challenging to
define in a practical sense, without creating a complex regulatory environment for
those undertaking urban development to adhere to, and for the Victorian
Government to administer. This Bill will vastly simplify the class of actions giving
rise to liability.”
How does this Bill serve to simplify the class of actions giving rise to legal or other
liability? Will some actions no longer be included in the class of ‘actions associated
with urban development’ that may have such liability? If so, which ones? If there are
inherent problems with legal or other liability within the original program framework, why
did Victoria agree to the framework and why weren’t these problems discussed publicly
earlier with a view to their resolution?
4. The Bill proposes that the Commissioner for Environmental Sustainability will report on
the implementation of conservation outcomes. Conservation Outcomes are to
be “outcomes specified in a notice under section 93” of the Bill. However, under
this section, the Minister has the sole responsibility for specifying those outcomes “in
relation to the matters of national environmental significance that are prescribed”
through a notice in the Government Gazette.
Why has the Victorian Government chosen this method of determining “conservation
outcomes”? How will the Minister decide what these “conservation outcomes” are, and
will you include in the legislation a process that requires such decision-making to involve
the general public?
5. Why isn’t there a requirement in the Bill for Victorian Governments to act on the findings
presented in the accountability reports prepared by the Office of the Commissioner for
Environmental Sustainability?
6. Will the Victorian Government make a legal commitment to adequately fund the
management of MSA Program conservation reserves after the first 10 years of

28 of 47

1

LC EPC Inquiry into Ecosystem Decline in Victoria
Submission 615

management (which will be funded by levies), so that the conservation values for which
they are to be created will be maintained over the long-term?
7. Does your Government have legal or other advice on the relationship between Victoria’s
failure to establish the WGR by 2020, its commitments under the MSA Program and the
EPBC Act? If so, will you release that advice?
8. Victoria will not meet its MSA Program commitment to buy all the land for the Western
Grassland Reserves by 2020. The MSA Program says: “in the case of non-compliance
with a conservation outcome, the Victorian Government must submit a remedial plan for
addressing non-compliance for approval by the Commonwealth Government”. Why is
the Government pushing this Bill when:
- it appears that Victoria could be in breach of the MSA Program and EPBC Act;
and if so then
- “approvals given for any (MSA Program) actions relating to the non-compliance
would become invalid”?
What communications have occurred between Your Government (or DELWP) and the
Commonwealth over the failure to meet the WGR 2020 deadline commitment and/or the
preparation of a remedial plan? Will you release all such communications? Do you
have such a remedial plan, and is the passage of this Bill part of any remedial plan? If
not, what are Your Government’s intentions for the preparation of a remedial plan? Will
you involve community organizations in the preparation of any remedial plan?
9. Will the Government legally commit sufficient funds to the Office of the Commissioner
for Environmental Sustainability (CES) to ensure that it is able to meet its new legislated
role effectively with the maximum useful output in a way that it decides is best?
10. Why doesn’t the legislation contain a provision for compiling a review of the current
situation with the MSA Program achievements etc to create a baseline for future
monitoring and fund dispersal? Will the Government include a section in the Bill
requiring the economic analyses and CES reporting to rely primarily on ground-truthed
ecological data about the areas and quality of native vegetation etc covered by the Bill
rather than relying on models?
Economic Aspects
11. The Bill proposes a system for increasing and amending the levy that includes
publishing reviews of the adequacy of the levy amounts. Victoria is apparently prepared
to legislate for the release of future economic analyses. So, in the interests of
consistency, transparency and accountability, will the Government release:
- the documents underpinning the original price for WGR offsets;
- the 2013 cost recovery model and data underpinning the Habitat Compensation
Fees;
- the 2017-19 review of program commitment costs;
- the analytical basis for the component levy amounts included in the Bill;
- changes in land prices and assumptions underlying current and expected future
management costs?
If this information is not released, how can the public and parliamentarians be confident
that the prices to be legislated accurately reflect likely costs of buying land and
managing future reserves including the proposed WGR, or that the process proposed
for future reviews will be properly conducted?
12. The proposed 5-year period between reviews of the levy is equal to 50% of the period to
which the then 2009-10 Victorian Government committed to creating the WGR. This
review period limits the potential for any short-term economic considerations, especially
any that impact on environmental matters, to be considered in a timely fashion. Why is
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the period between reviews of the levy not coordinated with the reports to be produced
by the Commissioner for Environmental Sustainability?
13. Why is there no section in the Bill giving the Levy Fund administrators the power to
borrow money at commercial rates to underwrite Program activities and so achieve
conservation objectives and outcomes more quickly? Do you agree that the cost of
such borrowings could then be recouped through levies, which might help direct the
location and speed of levy-producing urban development?
14. Is the levy subject to GST?
Environmental Aspects
15. In your second reading speech, you say:
“The new legislative framework will provide confidence to the Commonwealth
Government that Victoria has both the determination and the capacity to deliver on
the environmental commitments which underpin the endorsed program, which will
play a significant role in the protection and restoration of some of Victoria’s unique
threatened species and ecological communities.”
What communications has Victoria received from the Commonwealth in relation to such
a claim? Will the Victorian Government release those communications?
16. The Bill proposes that levy funds are to be spent on, amongst other things, conserving
Natural Temperate Grasslands of the Victorian Volcanic Plains as defined by section
90(3) of the Bill. What area (hectares) of this quality grassland that currently meets
EPBC Act criteria is known to exist within the boundaries of the proposed WGR? On
what physical/ground-based surveys is the area figure based? Will Victoria release
these surveys if they are not already published? What is the expected expenditure of
the proposed levy on the purchase and management of such grasslands in the WGR
and land in the WGR not containing such grasslands? Will the Government release the
economic analyses on which these expenditure estimates are based?
17. A government-funded survey of Serrated Tussock and other Nassella plant species was
conducted in 2012 and found serious infestations of these weeds across the proposed
WGR. What monitoring reports have been prepared showing the effectiveness of weed
control activities in this area? Will the Victorian Govenment release any unpublished
reports? Has another survey of the distribution of Nassella weeds similar to the 2012
survey been conducted? If not, why not? Will Victoria release a copy of any such
surveys? What is the current distribution of Nassella weeds across the WGR and what
is the estimated cost of controlling them? On what is this distribution status based? If
there are no estimates for the cost of controlling these weeds, why not, and how does
Victoria know that such costs have been reasonably estimated for determining the size
of the levy? Why should Levy funds be spent on purchasing weed infested land and
controlling or removing such weeds, especially if they do not meet the Commonwealth
criteria for endangered grasslands? What evidence does Victoria have to show that
such restoration can be achieved across a wide area in a reasonable time and be costeffective? Will you release that information?
18. Does Victoria have estimates of the area (hectares) of grassland communities to be
protected by the MSA Program needing rehabilitation (such as weed infested
grasslands), and the cost of that rehabilitation? If so, will you release such estimates
and calculations?
Does the Victorian Government have an estimate of the amount of seed of different
plants necessary to conduct such rehabilitation? If large quantities of plant seed are
needed in such rehabilitation activities, what direct actions has Victoria taken to ensure
such volumes can be accessed quickly, and what is the cost of sourcing such seed? If
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Victoria has no such estimates, how do you know that the size of the planned levy has
been appropriately calculated?
In December 2018, DELWP organized a meeting with grassland restoration
practitioners to discuss the future of grassland restoration activities. What has DELWP
done following on from this meeting, and what communications were sent to meeting
participants reporting on DELWP actions? Will you release copies of documents
showing DELWP actions coming from that meeting and communications to meeting
participants?
19. Why doesn’t Section 90 of the Bill (“Application of Melbourne Strategic Assessment
Fund”) specify the geographical limits of where the levy income held by the Fund must
be spent? With the current wording of the Bill, could such funds be spent on grasslands
in the volcanic plains of western Victoria? Do you have an estimate of the conservation
benefits and economic cost of using Levy funds to protect grasslands in other parts of
Victoria compared to those proposed for protection through the MSA Program?
20. In your second reading speech, you state:
“To provide a strong basis for the forty-year lifetime of the program and to cement
its role in the provision of Melbourne’s newest sustainable communities, the Bill will
create a Victorian framework for the collection of the Environment Mitigation Levy”.
Why doesn’t the Victorian Government make a legislated commitment to use such funds
to establish the WGR and Grassy Woodland Reserves by a particular time? Do you
consider that such a lack of commitment allows future governments to drag out the
creation of these and other reserves at the expense of the relevant native vegetation
and potentially requiring higher fees or levies?
Planning and Public Participation Aspects
21. In 2012, the then Department of Sustainability and Environment told the Commonwealth
that its original forecasts of urban development that would provide offset income for
establishing the WGR were inaccurate. FOI requests to DELWP could not produce
these or revised forecasts. What forecasts has Victoria prepared for the annual amount
of levy income and the rate of urban development requiring payment of the Mitigation
Levy? Given the Victorian Government does not have the power to direct where and
when private developers create new housing estates, how reliable are these forecasts?
How do these forecasts relate to the expected or desired expenditure for implementing
the MSA Program? Will Victoria publicly release any such forecasts? What forecasts
does the Government have for the price of lands to be covered by reserves proposed
through the MSA Program, and will it release them?
22. Why did Your Government allow the Urban Development Institute of Australia to
comment on, and influence, the contents of this Bill (https://www.udiavic.com.au/SideNavigation/Media-News/Industry-News/New-Melbourne-Strategic-AssessmentEnvironment-Leg ), but not offer such privileges to community conservation
organisations?
23. I understand that the Wathaurong Aboriginal Co-operative (WAC) has asked the
Victorian Government over some years to remove the Public Acquisition Overlay for the
WGR from its Wurdi Youang land. I further understand that the WAC considers the
Overlay inhibits its ability to obtain grassland offsets and develop its planned grassland
based seed production business. Why is the Victorian Government pushing this Bill
through Parliament while not having met the desires of the WAC?
24. Have representatives of the Victorian Government or public service had any discussions
with representatives of the Councils located inside the 2010 Urban Growth Boundary as
listed in the Bill or the Wyndham City Council whose responsibilities cover the proposed
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WGR? If so, when, with whom, what issues were discussed and what were the
outcomes?
25. The Bill will amend a schedule of the Victorian Civil and Administrative Tribunal Act
1998 to provide for review proceedings relating to an assessment of liability. This gives
land owners/developers a method to challenge the levy assessment. Will Your
Government create a legislated right for Victorian citizens to challenge the way the MSA
Program is implemented and the way Levy funds are spent?
26. The Environment Mitigation Dataset described in the Bill has been put on line for public
download. However, when I downloaded the Dataset I found that it basically comprises
files for which a person needs GIS software and needs to be able to effectively use that
software. This helps prevent the general public from accessing this data. Why is the
data made so inaccessible to the public, and what will you do to improve accessibility?
END

32 of 47

5

LC EPC Inquiry into Ecosystem Decline in Victoria
Submission 615

From:
Subject: Me bourne Strateg c Assessment (Env ronment M t gat on Levy) B 2019
Date: February 2, 2020 18:10
To: F ona Patten fiona.patten@par ament.v c.gov.au, Jeff Bourman jeff.bourman@par ament.v c.gov.au, C fford Hayes
C fford.Hayes@par ament.v c.gov.au, Dav d L mbr ck Dav d.L mbr ck@par ament.v c.gov.au, Andy Medd ck
Andy.Medd ck@par ament.v c.gov.au, Samantha Ratnam samantha.ratnam@par ament.v c.gov.au, Cather ne Cumm ng
Cather ne.Cumm ng@par ament.v c.gov.au, Rodney Barton Rodney.Barton@par ament.v c.gov.au, Stuart Gr m ey
Stuart.Gr m ey@par ament.v c.gov.au, Tan a Maxwe Tan a.Maxwe @par ament.v c.gov.au, T m Qu ty
T m.Qu ty@par ament.v c.gov.au
To: Cross-bench members of Victoria's Legislative Council
Dear Member of the Legislative Council,
The "Melbourne Strategic Assessment (Environment Mitigation Levy) Bill 2019” will be debated in the Legislative Council
during the first session of Victoria’s Parliament for 2020. The Government produced a short Briefing Note on this Bill for
parliamentarians. The Briefing Note is notable for its superficiality.
On 15 November last year, I wrote to some members of the Legislative Council about this Bill providing 26 issues and questions
that I sent to Minister D’Ambrosio concerning the Bill as well as the 2009 Melbourne Strategic Assessment (MSA) and its
proposed Western Grassland Reserves (WGR). See attachments. The Minister still has not provided detailed responses to
these questions and issues.
I write now to ask you to VOTE AGAINST the "Melbourne Strategic Assessment (Environment Mitigation Levy) Bill 2019”.
Voting for the Bill will close off the opportunity to develop better funding and expenditure models for the MSA, WGR and
grassland conservation than proposed through this flawed legislation.
The Government’s Briefing Note claims that the MSA Program “improved certainty to Victorians that the environment impacts of
Melbourne’s development will be offset …..”. However, Victoria failed to implement its commitment under the MSA to
establish the WGR by 2020 primarily because it depended on the unreliable and inconsistent income from developers’
offsets/compensation fees to fund the creation of the WGR. This dependency continues, and there is no guarantee the Bill will
increase the rate of grassland protection.
There is an easy, reasonable and logical alternative to passing the Bill now. Also, the primary reasons for opposing the Bill are
quite simple, and are contained in my attached list of issues and questions. I explain my position briefly below.
The alternative to passing this Bill
The alternative to passing the Bill now is to postpone consideration until after Victoria's Auditor-General’s Office reports this year
on its audit of “Managing native vegetation clearing” that examines the effectiveness of Victoria's native vegetation clearing
regulations and management of vegetation clearing. The VAGO audit will include Victoria’s remnant native grasslands, including
those covered by the Melbourne Strategic Assessment and the proposed Western Grassland Reserves. Also, in October last
year, Victoria’s parliament agreed to conduct an inquiry into the decline of Victoria’s native ecosystems, as well as the measures
in place to protect threatened and endangered species. This will need to cover the remnant grasslands and other vegetation and
habitat types inside the Melbourne Strategic Assessment area, including the Western Grassland Reserves proposal.
The reports of these two substantial inquiries will provide Victoria’s citizens and government with a better understanding of the
condition of MSA ecosystems, the economics of establishing and managing the proposed Western Grassland Reserves and
other reserves, and what is needed to ensure protection and restoration of WGR grasslands. Concerned Victorian citizens,
including Victoria’s parliamentarians, do not now understand these things. The passage of this Bill would help exclude the
concerned public from important policy development on the future of Victoria’s remnant grasslands, especially those near
Melbourne.
Reasons to vote against this Bill
The reasons for voting against the Bill include the following:
1. The Government has not published a detailed explanation of the need for this Bill. What are the “key legal and
financial risks affecting the MSA Program” and the “financial and implementation risks” as mentioned in the
Government’s Briefing Note? Why hasn’t the Government addressed these risks with public involvement? Will
the Bill really resolve these problems?
2. Victoria failed to implement its commitment through the MSA to establish the WGR by 2020. Under the conditions
imposed by the MSA Program, it should produce a comprehensive remedial plan. Fee structure should be considered
by such a plan.
3. There is no published analysis of the economics of the WGR/MSA that shows what Levy $ value is sufficient to meet
Victoria’s conservation obligations through the MSA Program. If the Bill provides for the release of economic
information in the future, the Government should release previous and current economic analyses now.
4. There is no published up-to-date report on the environmental significance of areas in the proposed WGR. How much
of the WGR meets formal criteria for endangered grasslands? A 2012 report for Victoria showed the WGR was seriously
infested with Serrated Tussock and related weeds. What is the current situation? Will the Levy funds be used to buy
weedy land? How, and at what cost, will that land be rehabilitated?
5. The $ value of WGR land has increased. Much of the income from the Levy is likely to be used to compensate
current owners of land in the proposed WGR who sell to commercial buyers for less than its assessed value, rather than
selling to Victoria. Such monies cannot be used to protect grasslands.
6. The Government did not seek public input on the need for, or the contents of, the Bill. The Urban Development
Institute of Australia was allowed to comment on and influence the Bill, but conservation and other interests were not.
7. There is no guarantee that Governments will act on any future recommendations from proposed reports by the
Commissioner for Environmental Sustainability on the MSA.
8. The timing of environmental and economic reviews proposed by the Bill are not coordinated.
More comments about problems with, and issues related to, the Bill are in the attachments to this email. My attached email to
Minister D’Ambrosio of November last year also provides the web link to a detailed critique of the WGR failure.
The Melbourne Strategic Assessment Program helped restrict developers’ costs in expanding Melbourne’s suburbs, but failed
to properly protect remnant grasslands west of Me bourne. Funding Victoria’s MSA/WGR conservation obligations should be
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From:
Subject:
Date:
To:

Ian Penna
The future of the Western Grass and Reserves
May 24, 2019 16:12
F nn Pratt finn.pratt@env ronment.gov.au

Finn Pratt
Secretary
Department of the Environment and Energy
Dear Mr Pratt,
I write concerning the future of the endangered grassland communities to the west of Melbourne, and in particular those enclosed
by the boundaries of the proposed Western Grassland Reserves (WGR). These reserves were proposed through the Melbourne
Strategic Assessment (MSA) Program conducted under the Environment Protection and Biodiversity Conservation (EPBC) Act.
Purchasing the land for the WGR by 2020 was a commitment made by the Victorian Government to compensate for the
destruction of remnant endangered grassland communities inside Melbourne’s Urban Growth Boundary (MSA Program Report:
Table 9; p. 48). The Commonwealth’s approval of the MSA Program was contingent on this and other commitments.
Specifically, I ask and recommend that the Department of the Environment and Energy takes no action in relation to extending the
Victorian government’s deadline for land purchases for the reserves beyond 2020 or modifying any other commitment made by
Victoria through the MSA Program without a detailed and extensive review of the whole WGR proposal in which interested
members of the public are intimately involved. There are important matters related to the creation of these reserves that need
critical public examination before any such extension or modification is considered. Also, a public review would likely prevent
recurrence of the previous poor decision-making processes used in relation to the WGR. I provide some supporting details about
the reserve matters in the following two sections, and discuss my proposal for a public review in section three.
1. Victoria’s failing commitments
Victoria has two important failing commitments - the impending failure to purchase all the land for the WGR by its deadline of
2020 and its failure to protect the condition of land proposed for the reserves.
It is clear that Victoria will not purchase the total area of land proposed for the WGR by 2020 because less than 10% has already
been purchased at 2019. The modeling exercise conducted for the MSA Program by A. Gordon and W. Langford (pp. 311-315 of
the Strategic Impact Assessment Report) showed that the “greatest (environmental) benefit occurs when creating the offset
reserve as early as possible in the process …… .” This modeling concluded that the worst outcome for the grasslands was to do
nothing - “no development and no grassland is actively managed. Thus all grassland in the study area declines in condition over
time due to unmanaged threats.” The reality of land purchases and reserve creation most closely matches this ‘do nothing’
scenario. Not only is the actual purchased land area small, there has been restricted expenditure on weed management outside
the purchased areas, so that much of the unpurchased land continues to have significant weed problems. Yet, protecting the
condition of unpurchased grasslands was also a commitment made by Victoria to the Commonwealth as part of MSA approval
(MSA Program Report: Table 9; p. 48).
Victoria appears to be acting as though these commitments have been excused; it is easy to surmise that its behaviour to the
current day expresses at least an attitude of non-compliance. By failing to meet these MSA Program commitments, the Victorian
Government puts at risk the legality of actions associated with these commitments. As these commitments were designed to
offset the destruction of grasslands for real estate development, the relevant associated actions whose legality may be at threat
could include clearing of endangered grasslands inside Melbourne’s Urban Growth Boundary for real estate projects.
From my perspective, which I expect is shared by a number of people concerned with grassland conservation, the Victorian
Government’s behaviour is producing bad consequences for the western plains grasslands that match those modeled as if little or
no action was taken. Allowing this poor behaviour to continue is not something that matches the approved MSA Program, the
objectives of the EPBC Act or the draft, unpublished Recovery Plan for Victorian Volcanic Plains Natural Temperate Grasslands.
I consider that this situation requires thorough public examination prior to 2020.
2. Lack of public involvement and documentation
However, comprehensive involvement of interested members of the public is not part of the history of important decisions made in
relation to the MSA Program, including decisions made by your department. Compounding this, there is a lack of documentation
at the state and Commonwealth levels of important matters used as arguments to support various decisions related to the WGR
and MSA Program in which your department was involved. I provide three examples:
A. The Victorian National Parks Association criticised the MSA Program in 2009 as being rushed, and providing
insufficient detail on the WGR over matters of governance, land purchase and management. Results of a recent FOI
request by me to your department showed that your department cannot supply a written version of the risk management
analysis of the MSA Program reported as being conducted by your department in the advice given to the then Minister
for the Environment in early 2010 before he endorsed the MSA Program. There is thus no record of the worth of this
apparent exercise, which should have identified potential problems with the Program that appeared within a couple of
years of his endorsement - discussed in points B and C.
B. In 2011, your department’s staff decided to change departmental policy on who could offset into the WGR, the
original position for which came out of the MSA Program, without public notification or involvement. This occurred after
an informal and undocumented approach by unnamed staff of Victoria’s then Department of Sustainability and
Environment (DSE) to unnamed staff of your department. Attempts by me to obtain documented detail of this request
and your staff’s deliberations were unsuccessful. There appears to be no formal documentation.
Then in 2012, your senior staff signed off on the Melbourne Urban Development Policy, which came from this 2011
policy decision, without any public involvement despite a 6-month process that could have could have included such
notification and involvement. The 2011 and 2012 decisions occurred even though the Department’s then Service
Charter stated:
“When deve op ng po cy we w , wherever poss b e:
- consu t w de y to make sure that the v ews of stakeho ders, nterested members of the commun ty and other
government agenc es are proper y cons dered, and
- prov de reasonab e t me for comment on po cy proposa s”.
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