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1.

Introduction

1.1 The Biodiversity Planning Network:
The LGPro (Local Government Professionals) Biodiversity Planning Network Special Interest Group
(BPN) is a group of Victorian Local Government professionals who operate within the environmental
field. The group has evolved since 2008, becoming a formalised LGPro Special Interest Group in July
2012. The BPN are experts in the application of Victorian state and local native vegetation regulations,
policies and guidelines. Officers participating in the group include representatives from the majority
of Local Government organisations across Victoria including urban growth areas, urban and interface
councils, as well as regional and rural municipalities.
The suite of natural assets members of the BPN seek to protect include a diversity of species and
ecosystems. Jurisdictions included within our membership include volcanic plains, coastal ecosystems,
the floodplain of the Murray River and woodlands, which include dry forests of the plains and foothills
and the wet forests and Central Highlands. Members of the BPN are current and frequent users of
native vegetation and biodiversity regulations, including the interactions between state and national
environmental regulation and have detailed insights into the implementation and implications of
biodiversity legislation.

1.2 Inquiry into Ecosystem Decline in Victoria
LGPro and The BPN welcome the opportunity to make a submission to the Parliamentary Committee
regarding the inquiry into ecosystem decline in Victoria. This submission was prepared by LGPro with
direct input, expertise and knowledge provided by the BPN. The BPN are strongly supportive of
ongoing, regular review of Victoria’s biodiversity and ecosystem protection. This Submission outlines
the need for greater support and leadership from the Victorian Government to appropriately address
ecosystem decline and work towards solutions to facilitate ecosystem and species protection,
restoration and recovery in Victoria.
The BPN requests that Local Government is included in any targeted consultation regarding the Inquiry
over the course of the reporting phase. Over the past decade, the BPN have worked closely with the
Victorian State Department of Environment Land, Water and Planning (DELWP) in formal reviews of
native vegetation regulations within the Planning and Environment Act (1987). Our involvement
throughout these reviews has led to significant improvements in the implementation of
environmental regulation.
As local government representatives, BPN members are, and will continue to be, among the key
implementers of environmental regulation in Victoria. The BPN are confident that our submission will
contribute to environmental planning policy being well integrated across all levels of government,
ensuring logical application, assessment and decision pathways across federal, state and local
legislation. Ultimately, this will allow us to integrate local planning policy and municipal strategies that
effectively protect and manage ecosystems and biodiversity across Victoria.

1.3 Submission Objective
Future ecosystem decline is anticipated to be a significant risk for economic development in Australia
and Victoria by contributing to the climate emergency and biodiversity loss, and detrimental to social
and cultural wellbeing.
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It is recognised that local governments have a key role in working with communities to address
ecosystem decline and biodiversity loss. However local government cannot deliver the change that is
required alone.
This Submission outlines the need for greater support and leadership from the Victorian Government
to appropriately address ecosystem decline and work towards solutions to facilitate ecosystem and
species protection, restoration and recovery in Victoria.
Specifically, this submission responds to the terms of reference from the perspective of local
government professionals working within the framework of development applications, environmental
planning and biodiversity conservation. Within our submission, we will highlight:
•
•
•
•

our current concerns and knowledge about Victoria’s biodiversity and ecosystem decline,
the integration of multiple levels of government legislation,
previous review outcomes which have significantly affected our local areas in the context of
biodiversity conservation
recommendations to assist in addressing ecosystem decline in Victoria.

Our responses were weighted towards the importance of aspects specifically affecting local
government organisations and the importance of biodiversity conservation within the local landscape.
Strengthening the protection of biodiversity and the environment at the state level will assist Local
Government and our community with mitigating the adverse impacts of biodiversity loss and
ecosystem decline locally and will also contribute to environment protection across the state.
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2.

Terms of Reference

The below terms of reference and associated commentary relate to the decline of Victoria’s
ecosystems and measures to restore habitats and populations of threatened and endangered species.

2.1 Victoria’s Biodiversity Decline and Associated Impacts

The extent of the decline of Victoria’s biodiversity and the likely impact on people, particularly
First Peoples, and ecosystems, if more is not done to address this, including consideration of
climate change impacts
2.1.1 Identifying biodiversity decline
Although it is clear that biodiversity is in decline in Victoria, the extent and rate of biodiversity decline
can only be ascertained if adequate historical and current data continues to be collected, evaluated
and published. Ecosystem destruction is often overlooked due to insufficient surveillance, particularly
in regions without dedicated environmental planning enforcement officers or active and ‘green’
communities.
While some threatened species information is obtained from reliable community input and scientific
research, survey data from private consultancies is also an important source of data. Wildlife permits
issued to private consultancies generally require the submission of threatened species records.
However, this is difficult to regulate and may be inconsistent between local government areas.
Recent changes to Victoria’s native vegetation removal controls removed the need for targeted
surveys to be carried out for rare and threatened species. Only species listed under the Federal
Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act) need to be actively targeted
in surveys for development sites on private land. As a result, far less information is now being gathered
on rare and threatened species, particularly in areas where biodiversity and ecosystem impacts from
development are greatest.
Declines are only known where significant effort and resources are put into monitoring historical and
current status. This is evident on the Victorian Biodiversity Atlas, where clusters of records are
predominantly associated with growth areas in Melbourne, where many hectares of habitat have been
removed for residential and industrial development.
Recommendations
Search for technological advances to identify native vegetation and habitat loss across broad
landscapes.

2.1.2 Ability to detect biodiversity decline
Currently, most species survey effort is spent on:
•

species listed under the EPBC Act as this legislation triggers targeted survey and recovery
plan requirements.

•

iconic species

•

public land
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•

species groups attracting the development of hobby/interest groups, such as birds and
orchids.

The following losses of biodiversity, native vegetation, habitats and ecosystems are not (or
insufficiently) documented or registered:
•

Losses from exempt activities

•

Insect decline

•

Decline in the availability of tree hollows or other specific, important habitat features

•

Disruption of food-webs and flow-on impacts upon high-order predators

•

Losses resulting from existing use rights

•

Losses from global warming & extreme weather events

•

Losses erroneously omitted and overlooked as part of approved permits

•

Losses from lack of active management to maintain existing values

•

Losses from habitat degradation where habitat extent is maintained but habitat condition
declines.

•

changes/decline in pollination

•

loss of biodiversity resilience

•

genetic diversity decline

•

loss from overgrazing of feral deer, rabbits and kangaroos

•

Loss from invasion of pest plant species

•

Loss from clearing for safety concerns of trees falling over and shedding branches

•

Increased pressure from development and infrastructure

•

Loss due to lack of knowledge of biodiversity response to a changing climate (EAGA 2014).

•

Biodiversity loss from increased fire management efforts: requirements for larger fire breaks,
permitted clearing for asset protection and increased fuel reduction clearing and control
burning regimes (EAGA 2014).

•

Loss of biodiversity from hotter drier conditions and increasing extreme wildfire events (EAGA
2014).

Broadscale scientifically robust end-point monitoring is required to determine the quantum and
trends of these losses, to fully understand the extent of ecosystem decline.
Recommendations
The following measures may help to resolve of these deficiencies:
•

Long-term, large-scale, state-wide, representative monitoring of biodiversity across all
lifeforms, kingdoms, ecosystems, bioregions and landscapes to obtain a clearer picture of
biodiversity decline.

•

Use, mobilisation and investment into the advancement of technology to remotely detect the
extent and condition of biodiversity values.
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•

Legislated requirements for all biodiversity data obtained by professional assessors to be
uploaded into central government databases within a prescribed period from the date of
assessment.

•

Measures to ensure data submission requirements are being followed.

•

Investment into and management of quality assurance for submitted biodiversity data.

•

Publication of submitted data in a form which is easy to access and understand by the general
public.

•

Prompt analysis and use of submitted data to promptly list threatened biodiversity under
relevant legislation.

•

Application of a scientifically justifiable correction factor to account for any biodiversity or
ecosystem losses which cannot be sufficiently monitored.

•

Integrated processes for communicating declines to enforcement authorities.

•

Investigation into impacts of industry chemicals on the environmental and how adequately
they are being controlled.

•

Legislated requirements for new compounds to undergo environmental risks assessment
(which considers likely environmental exposure/fate and associated impacts) prior to their
approval for sale, use or broadscale production.

•

Use of technology to streamline and simplify the above measures.

•

Use of LIDAR mapping technology to adequately monitor decline of vegetation cover and
understory vegetation annually.

•

Research into understanding how local flora and fauna species respond to climate change to
ensure proactive management to maintain ecosystem structure and build biodiversity
resilience in a changing climate.

•

Incorporate the ‘Resilience Thinking’ (ability of ecosystems to withstand change) approach to
biodiversity management (https://www.stockholmresilience.org).

•

Research into understanding the impacts of increasing fuel reduction burns and clearing on
drying the understory vegetation and soil, and consequently increasing wildfire risk.

•

Promotion and further research to understand the capacity of native vegetation, fungi and
soil biota to sequester carbon.

2.1.3 Impacts upon people, particularly First Peoples
The recent ‘Black Summer’ of bushfires serves as a pertinent example of cumulative impacts of climate
change, altered fire regimes and post-colonial land management practices. Before the fires were
extinguished Threatened Species Recovery Hub deputy director Professor John Woinarski had already
declared that the fires have been a "holocaust of destruction" for wildlife.
Even as the fires were still burning dire predictions for rare, threatened and iconic species began
emerging from experts. Such as the Brush Tailed Rock Wallaby in East Gippsland and the likely loss of
the iconic Mountain Ash from the Victorian high country.
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With estimates of wildlife losses into the billions, we know that the loss of many common species from
burnt areas will limit the ability of the environment to recover, because the ‘services’ (such as
pollination and seed dispersal) they provide have also been lost.
These impacts and losses represent long term, transformational change to entire ecosystems.
Many Australians feel a natural affinity for the bush in which we live, and these fires are now changing
that tie with the land and the environment. We are at risk of losing not only unique and essential
species and ecosystem function, but part of our identity.
World leading fire ecology expert Professor David Bowman has said we are heading towards a
permanent change in the state of our ecosystems “…and that's when everybody is going to get very
frightened because the landscape that they know and love will start looking different, it will start
behaving differently…”.
Recommendations
•

Land and fire management agencies should support the restoration of Aboriginal cultural land
management, particularly burning, practices – recognizing this knowledge belongs to and
should be led by Traditional knowledge holders.

•

Urgent and appropriate action to limit further climate change

•

Invest in research and resources to improve management initiatives that increase public
safety without compromising environmental values

2.1.1

Impacts upon ecosystems

Gradual transition from natural habitats which will support a diversity of indigenous species to
modified habitats supporting introduced species. Results in local extinctions and biodiversity loss.
What native vegetation occurred prior to removal? Difficult to prove. Need reliable ground-truthed
data on current native vegetation extent and changes over time.
It is evident that a Resilience Thinking approach is necessary. Resilience is the capacity of a system to
absorb disturbance and reorganize while undergoing change so as to still retain essentially the same
function, structure, identity, and feedbacks. A resilience thinking approach tries to investigate how
these interacting systems of people and nature – or social-ecological systems – can best be managed
to ensure a sustainable and resilient supply of the essential ecosystem services on which humanity
depends. These are principles that are considered crucial for building resilience in social-ecological
systems (Walker & Salt 2006).
Recommendations
Adopt a ‘Resilience Thinking’ approach to adequately manage social-ecological systems to ensure a
sustainable resilient supply of the essential ecosystem services on which humanity depends.
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2.2 Adequacy of the Legislative Framework
The adequacy of the legislative framework protecting Victoria’s environment, including
grasslands, forests and the marine and coastal environment, and native species?
2.2.1 The EPBC Act
Whilst the EPBC Act is a piece of federal legislation, it is an integral part of the legislative framework
aimed at protecting Victoria’s biodiversity and ecosystems.
There needs to be a statutory requirement for EPBC Act matters to be resolved before a planning
permit is issues for buildings, works, development, a use or native vegetation removal which has the
potential to significantly impact upon Matters of National Environmental Significance.
Whilst Victoria’s general native vegetation planning controls aim to preserve habitat for threatened
species where this coincides with areas of native vegetation, they do not:
•

provide protection for threatened species habitat outside areas of native vegetation

•

consider the actual presence or absence or rare or threatened species - unless local councils
have been able to establish local planning controls for their protection.

Efforts to establish local planning controls for biodiversity protection is politically driven and often fails
against competing interests.

2.2.2 Regional Forestry Agreements
Logging practices under Regional Forest Agreements (RFA) have been poorly implemented with
inadequate ecological surveys being undertaken to detect protected species or communities and
hence determine buffers for logging. In addition, with the anticipated increased frequency and
severity of bushfire with our changing climate, the broad exemption for emergency bushfire works
without any consideration to threatened species exposes Australia to an increased risk of further
species extinctions.
Logging operations in Victoria are exempt from the EPBC Act under the terms of the RFA despite being
one of the key drivers of biodiversity loss. The recent Federal Court judgement against VicForests for
breaches of its conservation regulations highlighted the need for this exemption to be addressed (FCA
2020). As referenced in the judgement the precautionary principle needs to be applied in regard to
threatened species habitat and found that “Not only do VicForests’ forestry operations damage of
destroy existing habitat critical to the survival of the two species [Greater Glider and Leadbeater’s
Possum], they also prevent new areas developing into such habitat in the future.”
Recommendations
The interim report from the review of the EPBC Act showed that Australia’s environment is in an
unsustainable state of decline. Massive declines in biodiversity and increased human contact with
wildlife increases the risk of dangerous viruses like Covid-19 spilling over from animals to humans
(Vidal 2020). Therefore, urgent action is required to protect and enhance biodiversity to increase
resilience against future pandemics.
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We recommend that the changes proposed in the interim review to reverse ecosystem decline are
adopted by the federal government and are not watered down under the guise of ‘post-Covid
economic recovery’.

2.2.3 The Planning and Environment Act 1987
Under Section 127 of the Planning and Environment Act 1987, maximum penalty of 1200 penalty units
(currently $198,264 as at 1 July 2019). Actual penalties are generally much lower than the maximum
penalty. The financial input, time an effort required to obtain successful prosecution often exceeds
the penalty, if prosecution is successful and a penalty is issued.
Penalties under planning infringement notices served under Section 130 (3) of the Planning and
Environment Act 1987 are as follows:
•
•

Natural person – 5 penalty units ($826.10 as at 1 July 2019)
Body corporate – 10 penalty units ($1,652.20 as at 1 July 2019).

Offsets alone for the removal of one large tree are approximately $5,000 while the minimum offset
for remnant patch removal is around $1,500. Adding permit application fees and costs associated with
time delays to obtain a planning permit makes environmental planning contraventions a viable
business. Although Planning Infringement Notices can include rectification requirements, there are
rarely adequate to restore the biodiversity or habitat losses. Large trees, herbaceous understorey
vegetation, soil profile and natural rocky habitats are very difficult and often not practicably
replaceable. This makes adequate deterrence through substantial maximum penalties more
important.
The conflicting objectives of the Planning Scheme is leading to loss of biodiversity.
The Environment Significance, Significant Landscape and Vegetation Protection Overlays are routinely
undermined by the Bushfire Management Overlay objectives and Clause 52.12 Bushfire Exemptions.
Clause 52.12 Bushfire Exemptions permit vegetation clearing under the 10/30 or 10/50 rule, without
requiring a planning permit and no requirement to offset the vegetation loss.
Ministerial fast-tracking of Precinct Structure Plans has resulted in lost opportunities to preserve
biodiversity values and habitats through more robust and detailed planning – loss of large hollowbearing trees, conservation area boundary alignments, creation of habitat linkages.

2.2.4 Pest animal management
2.2.4.1 Feral Deer
The final report of the Environment, Natural Resources and Regional Development Committee (the
Parliamentary Committee) into the Control of Invasive Animals on Crown Land was tabled in the
Victorian Parliament on 20 June 2017. In its response, the State Government supported the
Committee’s findings that invasive animals (including deer) are a significant problem in Victoria and
that the management of invasive animals is a complex issue. In particular the Government supported
in full the recommendation (Recommendation 27) that “as part of the planned deer management
strategy, the Government develop an explicit strategy to contain deer within their current range and
limit the spread of deer to new parts of Victoria.”
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2.2.4.2 Lack of Weed Control
•

CaLP Act not consistently enforced

•

Absentee landholders (private and public land) a particular problem

•

High impact environmental weeds such as Needle Grasses in the genus Nassella.

•

Expansion of conflicting land uses – transition from grazing to cropping

•

Urban sprawl (rather than increasing density in already built-up areas).

Recommendations
•

Include recommendation to ensure one government body to be responsible for Invasive
species management across land tenure.

•

Deer need to be declared a pest under the CaLP Act

2.2.5 The Wildlife Act 1975
The 2016-2018 poisoning of 406 Wedge-tailed Eagles plus other protected fauna by an East Gippsland
farmer resulted in the offender being jailed for 14 days and fined $2,500 for a contravention of
Victoria’s Wildlife Act 1975. The court was told the maximum penalty for killing so many eagles was
more than $350,000- or six-months’ jail, according to the ABC (2020).
This case demonstrated a significant failure in the way this Act is implemented, particularly with regard
to providing a suitable deterrent and environmental remediation for biodiversity-related offences.
Requirements to prevent impacts upon native wildlife under this Act should also be embedded in
permit requirements under the Planning and Environment Act 1987.

2.2.5.1 Victorian Duck Hunting
Victorian recreational duck is a practice that puts populations of both target and non-target wetland
bird species at risk. The aerial survey of wetland birds in eastern Australia (Porter et al. 2019) has
recorded a significant decline in water birds over a period of almost 40 years. Most game species
abundances were well below long term averages, with six out of eight species continuing to show
significant long-term declines.
•

The Victorian Game Authority process for obtaining a license is flawed - weak criteria for
obtaining a permit. Only 14 questions are required to be answered on test to receive a permit.

•

Failure to enforce hunting laws leads to shooting of non-target species (ABC 2018).

•

Two target game species (Australasian Shoveler and Hardhead) are listed as Vulnerable on the
Advisory List of Threatened Vertebrate Fauna (DSE 2013).

•

The use of lead shot in cartridges for the hunting of waterfowl has been listed as a potentially
threatening process in Schedule 3 of the Flora and Fauna Guarantee Act 1988.

•

Cumulative pressure on survival of native waterfowl from recent droughts/ fires. In Gippsland,
ash sediment from the recent catastrophic bushfires washed into many wetlands, altering the
ecosystem.
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2.2.5.2 Feral Deer
It is important that the legislation and policy for feral deer management is in alignment across the
state and Country. Allowing Sambar, Fallow, Red and Hog Deer to remain as ‘game’ under the Wildlife
Act 1975 in Victoria because they are ‘already established in the wild in Victoria and beyond
eradication with current control methods’, is inconsistent with best practice pest animal management.
In the wild, deer are invasive pests and should be unequivocally recognised as such. All feral deer
species in Victoria need to be removed as ‘game’ under the Wildlife Act 1975, for the following
reasons:
•

Deer are now an established, self-sustaining invasive pest in Victoria, with the potential to
establish across the entire continent. Protection as a ‘game’ species is no longer required to
maintain recreational hunting opportunities.

•

Although hunting is part of the solution, deer hunters remove less than 10% per annum of
what is required to control the deer population.

•

Legislation and policy for invasive species should be consistent across the Nation;

•

‘The reduction in biodiversity of native vegetation by Sambar deer’ is listed as a Potentially
Threatening Process under the Flora and Fauna Guarantee Act 1988.

•

It would support more effective State Government management of deer by resolving the
current conflict between managing protected ‘game’ versus a ‘pest’.

•

It would ensure one government department has authority and responsibility for managing
feral deer across land tenure.

If all deer species are legislated as pest animals in Victoria, more opportunities for research into
alternative control methods are likely to be realised, along with potential funding sources made
available. Hunting can remain a useful tool in coordinated control programs, such as those that
currently occur in several locations, including National Parks.

2.2.5.3 Forgotten biota
No fungi are nationally listed as threatened under the EPBC Act. Three fungi are listed under the Flora
and Fauna Guarantee Act 1988, although this Act has very few implications on private land. 9 fungi
are included in the 2014 Advisory List of Rare or Threatened Plants (Cresswell & Murphy 2017).
Invertebrates are rarely afforded the same consideration in conservation monitoring or planning
development projects. Only invertebrates listed as Threatened in Victoria are given appropriate
protection. The Wildlife Act 1975 does not extend protection to non-listed invertebrates. For example,
Australia has approximately 400 butterfly species (less than Australia’s bird species) with
approximately 130 of these occurring in Victoria (Field 2013) but only few are protected from harm
due to their listing under the FFG Act or EPBC Act. Most other non-listed species are disregarded under
permit systems such as the issuing of animal ethics approval or teaching and research permits.
Soil Biodiversity - Soil health is vital for healthy vegetation and nutritious food supply. Soil moisture is
important for minimising bushfire hazard.
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Recommendations
A proposed review of the Wildlife Act 1975 called by the Minister in May (ABC 2020) is welcome, and
the community should have a say during this process. Recommendations to strengthen the protection
of Victorian wildlife are:
•
•
•
•
•

Stronger penalties for those guilty of offences under The Act
Stronger protection for threatened species (e.g. remove threatened species from hunting/
culling lists)
Stronger penalties for the removal of habitat under The Act
Strengthen and enforce permit systems used to manage wildlife.
Removal of all deer species from the Act.

2.2.6 Effectiveness of Environmental Law Enforcement
Effective environmental law enforcement is dependent upon the following key factors:
•

The adequacy and suitability of environmental laws

•

Response time

•

Availability of evidence

•

Safety, support, confidence and retention of compliance officers

•

Availability and sharing of expertise

•

Motivations, interpretations and biases

•

Clear, prompt and effective communication

•

Education and cooperation of offenders or would-be offenders

Each of these factors are discussed below.

2.2.6.1 The adequacy and suitability of environmental laws
Environmental laws which are suitable and adequate to support effective environmental law
enforcement will:
•

provide an adequate framework for the protection of the environment.

•

provide adequate penalties to deter people or companies from committing offences. This
includes penalties which out way:
o

the cost of complying with environmental laws.

o

average financial gains from contravening environmental laws, when considering the
risks of being caught.

•

provide regulators with adequate powers to investigate and resolve environmental offences.

•

provide regulators/magistrates/VCAT members with sufficient tools and powers to make
offenders:
o

cease offences

o

rectify impacts of offences
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Maximum penalties are too low and insufficiently applied to ensure effective environmental law
enforcement.
The maximum penalty under Section 127 of the Planning and Environment Act 1987, of 1200 penalty
units (currently $198,264 as at 1 July 2020). Actual penalties are generally much lower than the
maximum penalty, often around $40,000 or less.
Penalties under planning infringement notices served under Section 130 (3) of the Planning and
Environment Act 1987 are as follows:
•

Natural person – 5 penalty units ($826.10 as at 1 July 2020)

•

Body corporate – 10 penalty units ($1,652.20 as at 1 July 2020).

Applications made to impact upon ecosystems and biodiversity often cost more than the resulting
penalty for contravening the law. Such costs include:
•

Planning application fees

•

Costs of expert reports required to accompany the application

•

Costs to offset approved impacts

•

Time delays

Offsets alone for the removal of one large tree are approximately $5,000 while the minimum offset
for remnant patch removal is around $1,500. The maximum penalty under the P&E Act is less than
$200,000, whilst the typical current market value for a single, small urban house lot is well in excess
of $200,000.
The current requirement under Section 134 of the Planning and Environment Act 1987 to give land
occupier two clear days’ notice of entry provides offenders with time to destroy evidence of
environmental offences (e.g. time to burn off felled native trees).
Section 133c) of the Act allows for persons other than an Authorised Officer to enter land under notice,
but only if authorised by the Minister. This presents a significant potential legal and time barrier where
an Authorised Officer requires the assistance of a specialty expert and needs to act quickly.
It is recommended that an additional point is added to Section 133 of the Act, specifically stating that
a person with specific technical expertise relevant to an investigation may enter land to assist an
Authorised Officer with their investigation.
The above examples demonstrate that the current environmental legislative framework is weighted
heavily in favour of those who contravene the environmental laws and against those who choose to
comply.
Recommendations
The following measures are recommended to help overcome the above barriers:
•

Increase minimum and maximum penalties to provide an adequate incentive. Penalties need
to make it more expensive (on average) to commit an offence, with consideration given to the
risk of being caught.

•

Amend the Planning and Environment Act 1987 to allow authorised officers to enter land
immediately to investigate potential offences involving the removal, destruction or lopping of
vegetation.
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•

Amend the Planning and Environment Act 1987 to explicitly allow a person with specific
technical expertise relevant to an investigation to enter land to assist an Authorised Officer
with their investigation.

•

Allow enforcement orders to require actions to be taken on land other than that where the
offence took place, to address any environmental deficit following all onsite options being
exhausted (particularly in relation to offsite offsets and enhancements to the established
public conservation estate.

•

Provision of a minimum 24-month statute of limitations for environmental contraventions.

2.2.6.2 Response time
Quick response to environmental offences is essential for achieving the following outcomes:
•

Offences are detected quickly, preventing further environmental impacts.

•

Investigations are commenced and completed quickly, before on site evidence is lost or
destroyed

•

Environmental offences are investigated and resolved within relevant statute of limitations
timeframes.

Barriers to achieve these outcomes are listed below:
One-year statute of limitations presents a timeframe which is often to brief to work through the
following necessary steps for investigating and resolving environmental contraventions:
•

Detecting the contravention

•

Investigating the contravention (this can require seasonally constrained site assessments)

•

Commencing legal proceedings, particularly given the often-limited resources set aside for
environmental law enforcement.

2.2.6.3 Availability of evidence
There is adequate existing information on the environmental values of a non-compliant property to
prove the allegation of offence (e.g. photos as well as detailed and complete native vegetation
mapping and threatened values records).
The relevant existing site information is available to the regulator and is easily and quickly
apparent/searchable, accessible and attainable.
There is adequate on-site evidence to support the allegation of offence (e.g. photos of the offence
taking place; remnants of impacted biodiversity; poison residues; etc.).
Any additional required evidence is available for collected after the offence, supporting other evidence
and the allegation of offence (e.g. reliable information provided by witnesses; business receipts; etc.).
Program to more accurately predict or map the extent of native vegetation.

2.2.6.4 Safety, support, confidence and retention of compliance officers
Investigating officer/s and assisting experts have adequate qualifications, training and experience to
allow them to adequately investigate alleged offences.
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Investigating officer/s and assisting experts have adequate qualifications, training and experience to
allow them to adequately bring matters before the courts and/or tribunal.
Many smaller regional councils do not have the resources to employ compliance officers. This limits
their ability to enforce relevant regulations and the cost and complexity of pursuing major
environmental breaches is prohibitive. This limitation is generally well understood in regional
communities, where there is often little expectation that there will be consequences for undertaking
unauthorised activities.
In this resource limited regional context if any enforcement action is initiated it is often by technical
experts (i.e. environmental planners) who have little or no compliance/enforcement qualifications.
Where action is initiated without the support of experienced compliance officers’ networks such as
the BPN and the Planning Enforcement Officers Association are a vital source of information and
support. Support from government authorities, such as DELWP in the instance of native vegetation
breaches, in rarely forthcoming. Access to training to support environmental regulation is very limited.
Recommendations
•

Support and facilitate peer to peer networks such as BPN and PEOA

•

Support and facilitate compliance and enforcement training for environmental regulators

•

Provide government resources to support enforcement of environmental regulations,
particularly for resource limited organisations such as small/regional councils.

•

Regulator is able to recoup or otherwise replenish resources for future enforcement matters.

2.2.6.5 Motivations, interpretations and biases
All personnel involved in an enforcement matter (e.g. investigating officers, assisting experts,
witnesses, lawyers, Magistrates and VCAT Members) abide strictly to the requirements and intentions
of the environmental laws, without:
•

introducing personal biases or opinions

•

misinterpreting the environmental laws and their intentions

introducing personal ambitions for the outcome of the enforcement matter, other than compliance
with the environmental laws.
Relevant regulators perform their duties in enforcing environmental laws, despite any conflicting
interests, limitations or motives.
Penalties and remediation directions reflect the environmental impact and offender’s motives, rather
than personal views.

2.2.6.6 Clear, prompt and effective communication
•

The requirements of the environmental laws are adequately communicated to the
community.

•

Directions to cease offending activities are communicated to the offender quickly.

•

The regulator/magistrate/VCAT member adequately communicates requirements to the
offender/s.
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•

The offender understands the directions of the regulator/magistrate/VCAT.

•

Property owners and occupiers can quickly and easily understand the environmental laws
which apply to land.

Include information of Victoria’s native vegetation regulations on Planning Property Reports produced
though VicPlan. This should include:
•

avoid, minimised and offset requirements of Clause 52.16 and 52.17.

•

mapping showing the likelihood of native vegetation being present on the property

•

a caveat advising that native vegetation may be present even if modelled mapping indicates
it is unlikely

•

recommendation to contact Council to confirm the presence or absence of native vegetation
on the property.

Note that other environmental laws may apply—contact DELWP and Commonwealth environment
department for more details.

2.2.6.7 Education and cooperation of offenders or would-be offenders
The desired outcomes in terms of the behaviour of offenders are as follows:
•

Offenders follow regulator directions

•

Offenders do not offend in the future

•

Offenders educate others, deterring them from committing offences.

•

Would-be offenders know:

•

o

the requirements of environmental laws

o

the risks of being caught contravening environmental laws and those risks are great
enough to trigger compliance

o

the costs associated with contravening environmental laws and those costs are great
enough to trigger compliance

Would-be offenders decide to comply with environmental laws

These outcomes are contingent on offenders and would-be offenders concluding that:
1) they are likely to be caught if the offend in future,
2) the consequences of being caught are too costly to take the risk of offending, and
3) the consequences of being caught offending are so costly that it is worth warning others not
to offend.

2.2.7 Accreditation for environmental assessors
Currently, environmental impact assessments for environmental approvals can be completed by:
•

planning permit applicants or other associated parties with little or no relevant skills,
education or expertise (as allowed under the low and intermediate native vegetation removal
assessment pathways under Victoria’s planning schemes), or

•

private consultancy companies, working on behalf of the proponent.
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The private environmental consultancy industry has expanded exponentially since the early 2000s and
is now firmly established within the environmental planning and assessment process (Godden and
Peel 2007). The role of environmental consultancies acting detrimentally to the objectives of the Act
itself is recognised by Godden and Peel (2007), who outline the questionable role of private industry
in circumventing restrictive outcomes under the Act. The pseudo-independent nature of
environmental consultancies, as recipients of payment made by proponents of the activity, is a
substantial blow to the objectivity of reporting and ground-truthing inherent within the assessment
process, the accuracy of which is never scrutinised.
This conflict is evident in reports that have been submitted to Councils represented within the BPN,
as part of the Act assessment process. Although many consultancies work to undertake assessments
in accordance with assessment criteria, the temptation to mislead, misrepresent, omit information or
overreach their expertise to facilitate the proponent’s favourable outcome can occur where financial
incentive is present for a successful clearance outcome.
The ultimate failure of this pathway; however, is the accuracy of the assessments completed by
consultancies is not subjected to scrutiny, and often no ground truthing is conducted after the
submission has been completed. This, in turn, encourages little to no accountability on behalf of the
consultant, with no consequences for misrepresenting ecological data within an application when
such actions are determined. The Act approval process must be overhauled to ensure accountability
of ecological consultancies, and to ensure collected data accurately represents what is proposed under
the Act, while the report does not overreach beyond the capacity for the data collected to determine
the ultimate environmental consequences.
Recommendations
This could be solved via an independent accreditation process that both ecological consultants and
approval assessors must undertake in order to be qualified to undertake and assess these reports.
The Ecological Consultants Association of Victoria (ECA Vic), which is a volunteer-based membership
organisation, is attempting to self-regulate though the use of a professional code of conduct (ECAV
2020). The BPN supports the Victorian consultancy sector for taking this step. The BPN recommend
that a similar code of conduct should become mandatory for any consultant who submits data, reports
or recommendations to decisions makers under the Act.
Similarly, there is a need to ensure that regulators at all levels of government have the appropriate
ecological understanding and qualifications to peer review these results of assessments. The BPN have
detailed and highly accurate ecological knowledge about ‘their patch’ and it’s is important that State
and Commonwealth agencies head their advice when suggestions are made about the quality or
accuracy of assessments.
The BPN notes far more stringent accreditation requirements for the environmental consultancy
industry have already been applied to other states.
This should also extend to any environmental impact assessments presented as evidence in legal
proceedings for contraventions of environmental law.

2.2.8 Proportionality of protection and like-for-like
Offsets (particularly the more common general offsets) favour common and less threatened
environments to the detriment of the more threatened environments, such as grasslands and grassy
woodlands in areas targeted for development and agriculture.
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2.2.9 Effectiveness of Offsets
Draft Biodiversity Strategy (DELWP 2016) detailed the following:
•

The majority of habitat decline in Victoria occurs on private land (which also has the highest
percentage of threatened vegetation communities)

•

The majority of ‘gains’ occurs on public land. The highest amount of losses in native vegetation
is in entitled uses/exemptions under Acts like the Planning and Environment Act 1987

•

Losses due to permitted clearing (i.e. offsets) make up the smallest amount of losses and gains
in native vegetation in Victoria.

•

The majority of losses in native vegetation in Victoria is the permanent removal of vegetation
however the gains are predominantly management gains i.e. we are permanently losing
vegetation and instead of replacing that with permanent protection or revegetation, the
‘gains’ being generated are temporary management gains - controlling for threats such as pest
plants and animals. This means that the area of species habitat is going to continue to decline
unless there is a fundamental change in the way that we account for losses and gains within
the system.

Recommendations
As a minimum, all clearing should be offset under the Guidelines for the removal, destruction and
lopping of native vegetation (DELWP 2017) with the aim to have a net gain (rather than no net loss) in
biodiversity to compensate for all the historical habitat loss that has occurred.
In addition, many of the exemptions apply to public land management and government agencies. The
Government is arguably one of the biggest land clearers in the state.
The State Government needs to take a lead role in demonstrating that they are avoiding, minimising
and as a last resort offsetting any removal of vegetation for Government projects or works. They also
need to ensure adequate funding to bodies responsible for managing the natural environment and
supporting landowners to manage their land to ensure that the gains are realised – e.g. DELWP, Parks
Vic, Trust for Nature.

2.2.10 Melbourne Strategic Assessment
The Melbourne Strategic Assessment (MSA) highlights how these streamlined assessments can cause
significant failures of due process and can significantly damage Matters of National Environmental
Significance as well as the local environment. This example reflects similar experiences, albeit at
different scales, across regional Victorian Councils.
Strategic assessments such as the MSA have not been crafted nor designed in a way that promotes
Environmentally Sustainable Design. The encouragement of a rapidly expanding suburban form is not
conducive to effective resource use for a sustainable future. Projects like the MSA should have been
subject to a comprehensive Federal EIS that considered the broadest possible range of environmental
impacts. These processes should be subject to substantial community engagement and involvement
and should cover direct and indirect impacts to biodiversity now and into the future. The quality of
ecology assessments that underpin these processes should be at least as good, if not better than, the
quality that would be required for isolated approvals.
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The Melbourne Strategic Assessment authorised the ongoing destruction of many threatened species
and communities on the Victorian Volcanic Plain. This was despite the fact that a recovery plan for this
nationally threatened ecological community had not been approved. The BPN hold the view that no
removal of habitat for listed Matters of National Environment Significance be permitted unless a fully
funded and completed recovery plan is being implemented for that matter. This would provide
significant and sufficient incentive pressure to the Commonwealth to finish the preparation of these
plans. All actions detrimental to that matter after would be assessed against the standards within
those plans. Any action to harm MNE should be taken within the context of the overall recovery of
that species or ecological community. Only if an action to harm an MNS can be appropriately avoided
and mitigated and the context of the harm take the species or ecological community’s recovery is
taken into account – should it be considered appropriate for harm to be approved.
Recommendations
•

Public Acquisition Overlays for protection and offset sites – proper compensation agreement
prior to approving removal.

•

Offset sites at least secured in public ownership prior to approving associated removal. –
development should only progress at the rare that offsets are being secured into public
ownership. – Has not worked with the MSA and it is now unclear if or when the offsets are
able to be achieved, despite impacts being well underway.

2.2.11 Integrated Water Management and Biodiversity
Conventional stormwater management practice is not considered to be sufficient to adequately
protect the waterways corridors from excess volumes of urban stormwater.
This results in urban stormwater flows disrupting instream habitats and impacts on a range of rare
and threatened species. Currently, the impact of urban stormwater flows to biodiversity is not well
considered in town planning applications nor in large use change proposal. Funding is not provided
or embedded to require stormwater harvesting to pre-development levels.
Member of the BPN were substantially involved and engaged in the co-designed Healthy Waterways
Strategy targets. Currently the Melbourne Water Development Services Schemes are only achieving
the delivery of the BPEM targets not the ecologically relevant Healthy Waterways Strategy targets.
The simplest way to deliver on the stormwater harvesting targets within the growth areas of
Melbourne, would be to modify the existing Development Services Scheme methodology, to include
an Integrated Stormwater Management Approach. This will provide certainty for the development
industry and the community on how the targets in the Healthy Waterways Strategy will be met.
Recommendation - The planning scheme and BPEM targets are updated to manage increases in
volumes of stormwater flows from development in the Precinct Structure Plans.
Recommendation - All Melbourne Water Development Services Schemes are directed to be updated
to include Integrated Water Management approaches that protect the instream habitat values.

2.2.12 Environmentally Sustainable Design (ESD)
The Victorian Climate Change Act 2017 sets the legislative foundation to manage climate change risks
and drive economic and community resilience through a transition to net zero emissions by 2050. It is
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critical to prevent broad scale ecosystem decline that we get to Net Zero Emissions. However, across
Victoria the design and implementation of our subdivision does not consider a long-term view and
consider the impact of climate change over the entire life of the subdivision. The life of a subdivision
layout can extend over hundreds of years and it is crucial that Council’s recognise there is only one
initial opportunity to get the fundamentals right.
The long-term nature of subdivision planning is set against the backdrop of our climate fundamentally
changing. Within many of the BPN Council’s we are currently planning for population growth for the
next 20-30 years in Precinct Structure Plans, however these plans do not consider the Victorian
Government’s 2050 net zero emissions target, not do they address the rapidly unfolding extinction
crisis and biodiversity decline.
Despite clear objectives in existing planning policy, which seek to influence sustainable design
outcomes in the built environment, there are limited information requirements as part of planning
permits and a lack of defined standards to support a robust evaluation of development outcomes from
a sustainability perspective.
While some industry tools such as the Urban Development Institute Australia (UDIA)
‘EnviroDevelopment’ program and the Green Building Council of Australia ‘Green Star Communities’
Programs have gone some way to assist the development industry to deliver better environmentally
sustainable outcomes, they have not seen wide-spread adoption by the development industry and
data is limited.
To address this recently sixteen regional and growth area councils and non-local government partners
collaborated to develop the Sustainable Subdivisions Framework (Framework) that provides a basis
for assessing and achieving stronger sustainability outcomes and which is capable of generating data
through a pilot phase.
The implementation of this framework will improve the climate resilience of our new communities.
The framework also includes a number of targets which directly and indirectly help address
biodiversity decline including:
•
•
•
•
•
•
•
•
•
•

•

To site and design subdivisions to minimise the impact on the natural environment
To provide lots with areas and dimensions that enable the retention and establishment of
trees
To protect, retain and enhance native vegetation and habitat over the long term
To avoid the planting and spread of environmental weeds
To promote the creation of habitat corridors and movement of flora and fauna
To ensure consistency with any native vegetation precinct plan
To promote early delivery of medium and large trees
To promote a best practice and risk management approach to the management of biodiversity
assets which aims to avoid or minimise environmental degradation and hazards
To promote the delivery of any vegetation offsets locally to the subdivision
To maximise use of alternative water sources for public and private use (through strategies
such as public and private rainwater tanks, stormwater reuse and localised recycled water
systems)
To incorporate water sensitive urban design techniques into development including
enhancing riparian vegetation (waterway health), drainage reserves adjacent to wetlands and
protection of biodiversity and landscape features for improved amenity
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•
•
•
•
•
•

To provide a wastewater system that is adequate for the maintenance of public health and
the management of effluent in an environmentally friendly manner
To ensure the location and scale of open space responds to existing drainage channels
To meet the Best Practice Environmental Management Guidelines for Urban Stormwater
To control localised flooding and plan for increasingly intense rainfall events, as projected by
climate change models
To use water as a tool for reducing urban heat
To support regional integrated water management solutions such as identified through the
IWM forums

It is crucial that the state government recognise the importance of the Sustainable Subdivisions
Framework and assist Councils to implement this framework and improve the environmental
outcomes in subdivision.

2.3 Adequacy and Effectiveness of Government Programs and Funding
The adequacy and effectiveness of government programs and funding protecting and
restoring Victoria’s ecosystems
More resources (including funding), focus and strategic support are needed to enforce existing
environmental legislation and policies.
There is currently no government/watchdog oversite or legislated requirement for oversight over:
•

Compliance of Councils with environmental planning controls

•

Council’s efforts, effectiveness in enforcing environmental planning controls.

2.4 Solutions to Facilitate Ecosystem and Species Protection
Legislative, policy, program, governance and funding solutions to facilitate ecosystem and
species protection, restoration and recovery in Victoria, in the context of climate change
impacts
2.4.1 Communication between government agencies
There is currently a need for strengthened, ongoing communication and dialogue between local, State
and Federal government to discuss and align both the application and compliance of environmental
planning policy decisions. This must include the establishment of strong relationships, perhaps in the
form of working groups, between local government environmental planning staff, regional and
regulatory staff from DELWP, and assessment officers from the Department of Agriculture, Water and
the Environment (DAWE). This would provide clarity for both planners and applicants on the
requirements and assessment of permit applications, as well as facilitating clear and favourable
outcomes for the protection of Victoria’s biodiversity. The increasingly available use of technology can
facilitate these discussions with applicants while overcoming difficulties such as distance between
officers in all agencies.
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2.5 Opportunities for Environmental Restoration
Opportunities to restore Victoria’s environment while upholding First Peoples’ connection to
country, and increasing and diversifying employment opportunities in Victoria
It is apparent that at least some indigenous land management groups may not up to speed with
current best-practice broad-scale revegetation methods.
Conversely, much work still needs to be done to bring non-indigenous land managers up to speed with
traditional land management techniques (e.g. cultural burns), which bring a swathe of beneficial
outcomes.
Legal barriers around burning make it difficult to carry out the types of burning which benefit
biodiversity, e.g. smaller scale, at specific times of year, dependent upon making decisions to burns
within short timeframes.
Potential conflict – soil disturbance is required to restore herbaceous understorey vegetation at a
large scale. However, current Aboriginal Cultural Heritage legislation and regulations present
significant financial and physical barriers in many key revegetation areas (particularly near
waterways).
A clear way forward needs to be determined in ensuring large-scale revegetation projects can be
carried out whilst adequately protecting cultural heritage values.
Recommendations
Ecosystem and biodiversity conservation efforts are most successful when they combine the following
elements:
•

Adequate resources

•

Specialist research and expertise

•

Well-researched design and planning

•

Involvement of experienced practitioners (can be from any background, but with proven track
record)

•

Community involvement

•

Long project life

•

Short and long-term monitoring of success or failure

•

Communication of methods, successes and failures to as broad an audience as possible.

•

Ongoing encouragement and support or project and associated personnel.

•

Good leadership which brings together the above elements.

•

Growth of personal relationships between project participants.

This has been well-demonstrated in the following projects:
•
•

Iramoo native grassland restoration projects in Cairnlea, Vic.
Eltham Copper Butterfly Communities for Nature Grant
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2.6 Other Related Matters

2.6.1 Acquisition and vesting of conservation areas
The creation and perpetual management of new conservation areas as a mechanism to protect
biodiversity is an ongoing concern, and point of contention, within many Council municipalities.
Conservation reserves are often flagged as a potential way to retain areas with biodiversity when a
development proceeds; however the ambiguity surrounding who will manage these reserves and for
how long is often used as ammunition by developers and their ecologists to avoid retention of land
for conservation purposes. In reality, the question is rarely asked as to who is willing to manage and
fund these reserves if they become publicly owned. Alternative arrangements such as communitybased committees of management or partnership with TAFE’s and universities are rarely considered
management solutions.
The Planning and Environment Act 1987, should be amended to consider processes by which urban
conservation areas are acquired, managed and maintained when they protect significant biodiversity.
There are numerous examples across Melbourne, and in regional Victoria, where Councils have
become responsible for land protecting significant biodiversity site, where no other options are
available and where the State Government or Federal Government has not stepped up to the mark.
Councils currently receives very little financial support to protect biodiversity. For Councils equipped
with sufficient support and funding, this may not be a barrier; however, for many Councils in Victoria,
they are unable facilitate the desired conservation outcomes for these reserves. This could be
mitigated by having in-perpetuity funding arrangements for retained conservation areas that would
be set up through the development approval process. If a significant impact is allowed, the mitigation
of that impact should accurately reflect the damage facilitated, which would mean in-perpetuity
mitigation, rather than 10-year agreements. This may be facilitated through the creation of a Trust for
offset sites, so that the long-term management of offset reserves can be secured.
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