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Dear Sir/Madam,
We welcome the opportunity to provide feedback in relation to the Economy and
Infrastructure Committee’s inquiry into the increase in Victoria’s road toll.
Please do not hesitate to contact me and my colleagues on
or at
if we can further assist with the Committee’s important
work.
Yours faithfully,

Janine Gregory
Principal Lawyer
Road and Work Injuries
MAURICE BLACKBURN

www.mauriceblackburn.com.au
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Introduction
Maurice Blackburn Pty Ltd is a plaintiff law firm with 33 permanent offices and 30 visiting
offices throughout all mainland States and Territories. The firm specialises in personal
injuries, medical negligence, employment and industrial law, dust diseases, superannuation
(particularly total and permanent disability claims), negligent financial and other advice, and
consumer and commercial class actions.
Maurice Blackburn employs over 1000 staff, including approximately 330 lawyers who
provide advice and assistance to thousands of clients each year. The advice services are
often provided free of charge as it is firm policy in many areas to give the first consultation for
free. The firm also has a substantial social justice practice.
Maurice Blackburn employs specialised road injuries legal teams in Victoria, Queensland,
New South Wales, Western Australia, South Australia, the ACT and Northern Territory. We
also work in partnership with peak motorcyclist and bicyclist groups, with whom we work
closely on initiatives related to the rights and safety of cyclists.
Maurice Blackburn frequently participates in both state and federal submissions processes
especially in relation to our clients’ experiences with statutory compensation schemes, the
introduction of automated vehicles and inquiries pertaining to road user safety. Importantly,
our submissions are always based on the lived experiences of our clients, and the
observations of Maurice Blackburn staff who work with them.

Our Submission
As a state-wide plaintiff advocacy firm, we are ideally placed to observe first-hand any trends
in Victorian’s experiences with road injury. We share the Committee’s alarm at the recent
increases in Victoria’s road toll.
A review of our case files reflects the tenor of the Terms of Reference - that there is no one
factor that is driving the increase in claims and deaths.
In this submission, however, we offer our observations derived from our experience with
assisting those who have been injured on Victorian roads including:


That there are observable differences between the types of cases we are seeing in
our metropolitan branches, compared with those in our services in regional and rural
communities,



That driver distraction continues to grow as an area of concern for road safety.
Maurice Blackburn supports initiatives which aim to shift Australian road rules from
having a focus on the source of distraction (eg, use of a phone), to one which
presents a clear list of high-risk behaviours and interactions that drivers must avoid
regardless of the technology involved or the source of distraction, in order to prove
they had proper control of the vehicle.



That a number of issues arise when considering road standards and the current road
asset maintenance regime requires particular and immediate attention.
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Specific Responses to the Terms of Reference
1. The current Victorian Towards Zero Road Safety Strategy 2016-2020 and progress
towards its aim of a 20 per cent reduction in fatalities with 200 or less lives lost
annually by 2020
Maurice Blackburn believes that, despite the growing incidence of death and serious injury
on Victorian roads, the Towards Zero Road Safety Strategy 2016-2020 (the Strategy)
remains relevant.
We believe that the Strategy is ostensibly focused in the right areas, namely:
 Safe Roads
 Safe Vehicles
 Safe Speeds and
 Safe People
Maurice Blackburn recommends that, instead of contemplating wholesale changes to the
Strategy, the Committee should look to whether the prioritisation of issues within each of the
above pillars remains appropriate.
For example, we argue in our response to Term of Reference 4 below that the ‘Safe People’
pillar should focus more squarely on driver distraction and ensuring that Victoria’s road rules
are appropriately framed to cope with consistently changing technologies.
We also believe that driver fatigue should be given additional focus under that pillar.
We argue in our response to Term of Reference 6 below that there is a difference in the
claims we see in metropolitan areas compared to regional or rural areas and a significant
component of these claims are attributable to the quality of regional roads.
The pillars of the Strategy are no more or no less important now than they were in 2016 – but
the prioritisation within those pillars may have shifted during that time. We encourage the
Committee to continue to liaise with important user groups such as the Victorian Motorcycle
Council, Bicycle Network and other groups for which road use is high risk, to ensure the
stategy remains beneficial to their members.
2. The adequacy and scope of the current driver drug and alcohol testing regime
No response to this Term of Reference
3. The adequacy of current speed enforcement measures and speed management
policies
No response to this Term of Reference
4. The adequacy of current response to smart phone use, including the use of
technology to reduce the impact of smart phone use on driver distraction
In our experience, this has been the largest single contributing factor to increased claims in
motor accidents over the life of the Towards Zero strategy.
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We have seen a steady rise in cases involving driver distraction. It is often difficult for us in
our role to know precisely what the cause of an accident is when another party is at fault –
we are often reliant on an injured person’s observation of the offending driver’s behaviour at
the time of the accident or a brief description in a police report. However, Maurice Blackburn
staff are reporting an increase in what appear to be distraction-related incidents where other
factors (eg drug use, falling asleep at the wheel, etc) can be ruled out.
As lawyers representing people injured in road accidents, we sadly see the terrible results
that occur because of a split-second distraction on the roads. Maurice Blackburn, at any
given point in time, is representing hundreds of people whose lives have been irreversibly
changed by the actions of a distracted driver who has left no margin to make that error.
Consider the following case study:
Jane (not her real name) was returning home having been for a walk around her
local park. Jane was crossing the small residential road she lived on when a car
turned right into the street, cutting the corner and colliding with Jane about 10
metres from the entrance to the street.
Jane heard the 18 year old female driver say “Mum, I have to go, I have hit
someone.”
Jane suffered a severe fracture and dislocation of her shoulder, fracturing of
osteophytes in her cervical spine, a 17cm scar and psychological injury.
The driver was issued with infringement notices for the use of a mobile phone whilst
driving on a probationary drivers licence and for failure to give way to a pedestrian,
however a criminal prosecution was not recommended.
Maurice Blackburn is pursuing a common law damages claim for this client due to
her serious injuries.
Recent research has revealed that Australian drivers are distracted around 45 per cent of the
time on the roads1. Queensland’s Department of Transport and Main Roads has released
statistics that show that in 2017, 37 deaths and 1,124 hospitalisations were attributed to
driver distraction and inattention2.
In addition to this, anecdotal evidence supplied to us through our work with members of the
Transport Workers Union tells us that those who drive professionally are very much aware of
increases in technology related distraction.
Transport workers such as truck and bus drivers sit up high and can see down into cars - and
these workers are resoundingly telling us that the increase in the number of people on
devices in cars is startling - and that they see this as one of the biggest issues on the road.
Statistics and the experiences of road users, combined with the impacts of driver distraction,
illustrate the importance of Australian road rules keeping pace with the ever-changing array
of potential distractions. They clearly show that the ‘regulate and educate’ philosophy doesn’t
work, nor will a search for a solution that only addresses distraction by technology-based
tasks.

1
2

https://www.abc.net.au/news/2018-10-09/australian-drivers-distracted-45-per-cent-of-time-finds-study/10355244
See for example https://www.qt.com.au/news/lawyer-reveals-worst-cause-of-crash-devastation/3814731/
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Maurice Blackburn draws the Committee’s attention to the work currently being undertaken
by the National Transport Commission (NTC) on developing technology-neutral road rules for
driver distraction.
The purpose behind that consultation process, as described in the Regulation Impact
Statement (RIS) for that inquiry,3 reads as follows:
…. the NTC’s analysis of the Australian regulatory framework found that current
road rules related to driver distraction:


have not kept pace with the arrival of the smartphone and modern technology
devices (including those built into the vehicle)



inconsistently treat the sources of distraction and safety risks associated with
certain behaviours
can be confusing for road users and enforcement agencies regarding what
technology devices are legal and illegal to use when driving.



We also note the objectives of the inquiry, as noted in the RIS4:
The Australian Road Rules relating to driver distraction focus on specific types of
technology being used by drivers, rather than the function of such technologies.
They prevent or limit the use of particular technology devices – mobile phones,
visual display units and television receivers – while permitting their use as driver’s
aids. The current national rules date back to 1999, when texting and calling were the
most common features of a mobile phone.
It goes on to say5:
This project seeks to ensure that the road rules achieve better outcomes for road
users regardless of the technology used. The project will establish whether the
current road rules manage the risks posed by all sources of distraction, including the
use of technology devices. If required, the NTC will recommend what changes
should be made to the Australian Road Rules
Maurice Blackburn agrees that technology-neutral approaches are the best way to
futureproof the road rules, and thereby reframe Australia’s approach to driver distraction. We
also agree with the finding in the RIS which states that6:
A technology-neutral approach to regulation could address the behaviours that
result from distracting activities regardless of the device of technology.
Maurice Blackburn recommends that the Committee consult with the NTC on the likely
outcomes of their investigations.

3 National Transport Commission 2019, Developing technology-neutral road rules for driver distraction:
consultation regulation impact statement, NTC, Melbourne; p.17
4 Ibid, p.11
5 Ibid, p.12
6 Ibid, p.17
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5. Measures to improve the affordability of newer vehicles incorporating driver assist
technologies
Maurice Blackburn considers itself a leader in the legal implications related to the
introduction of automated vehicle technology.
As the Committee will be aware, the NTC is conducting a broad and far-reaching series of
consultations7 covering a range of issues associated with the safe introduction of automated
vehicles onto Australian roads. Maurice Blackburn has made a number of submissions to
NTC discussion papers and Regulatory Impact Statements relating to this series of inquiries.
One of our central positions across these submissions is that any automated technology,
including driver assist technologies, that improves road safety should be encouraged - but
not at the expense of robust regulation that protects road users, particularly vulnerable road
users.
It follows that we support any measures that improve the affordability of newer vehicles
incorporating driver assist technologies.
We invite the Committee to consider our (and other) submissions to the NTC on the
important topics relating to the introduction of automated vehicle technology. We would be
pleased to make copies of our submissions available upon request, and we would welcome a
discussion with the Committee on our views on vehicle automation.
6. The adequacy of current road standards and the road asset maintenance regime
An alarming number of road accident cases that we are assisting with are directly attributable
to road asset management.
In 2017, our submission8 to the Victorian Parliament’s Inquiry into VicRoads' Management of
Country Roads9 focused in on the impact of injuries caused by incidents directly resulting
from the manner in which road resurfacing works are carried out.
We reported that our staff were taking on a number incidents that were the result of
contractors leaving roads in a state which may be relatively safe for most road users but
which is inherently very dangerous for motorcyclists.
Equally alarming is the number of cases that our staff do NOT take on, purely due to the
complexities in holding road management authorities to account for the injuries they cause.
Consider the following case study:
Adrian (not his real name) was travelling slowly around a bend on his motorbike
when he crossed an area of soft bitumen that caused his front wheel to slip. His bike
fell and he was pinned underneath. He broke multiple bones and underwent surgery
to have metalware inserted to his thumb and collarbone to support the bones.
After his accident, the local road authority fixed the soft bitumen. Adrian said to us: “I
often wonder how many people drove over that soft bitumen without reporting it. If

7

https://www.ntc.gov.au/transport-reform/automated-vehicle-program

8https://www.parliament.vic.gov.au/images/stories/committees/lrrcsc/VicRoads_Country_Roads/submissions/268

_2018.01.15_-_SUBMISSION_-_Maurice_Blackburn_Redacted.pdf
9 https://www.parliament.vic.gov.au/452-lrrcsc/inquiry-into-vicroads-management-of-country-roads
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more people knew how important it is to tell authorities about these sorts of issues
then maybe I would not have been injured”.
“I’m frustrated that such a bad repair with soft bitumen was originally done on this
road, causing me to be injured. I hear of poor repairs on our roads quite a bit from
fellow motorbike riders. My wife, who is also a rider, often comes across pot holes in
roads. It seems that no one reports the problem and then when someone is injured
the local authority can say that they were never told. More people need to speak
up.”
We know that some road management authorities are better than others at responding to
issues highlighted after an incident has taken place. The intransigence of some local councils
in responding to road management issues is a cause for concern.
Our experience representing injured road users in regional Victoria highlights that these
issues are particularly prevalent in those areas, due to the vast geographical area that roads
cover in these areas, the fact that many of the roads are less frequented than metropolitan
roads and the higher speed at which road users travel on those roads.
Another complicating factor is that the Road Management Act makes bringing litigation
against parties responsible for harm caused particularly difficult. This means that often those
cases do not proceeded due to the risks and potential cost on the claimant.
The impacts associated with these cases not proceeding are obvious:




There is no incentive for the wrongdoer to amend their behaviours – thereby
perpetuating the potential for road injury and death.
These cases are not included in any data collection process.
The whole process shifts from being victim-focused to being a defensive exercise on
behalf of the road owner. It becomes a block to access to justice for injured road
users.

7. The adequacy of driver training programs and related funding structures such as
the L2P program
Maurice Blackburn believes the importance of driver training and education cannot be over
emphasised, particularly in schools.
It is important that young people – well before driving age – have a culture of road safety
ingrained in their thinking, especially in relation to the risks associated with driver distraction.
Maurice Blackburn submits that the Committee should encourage the development and use
of technologies and simulations10 that assist our young people to understand the cause and
impacts of key distractions such as mobile phones.
Maurice Blackburn further encourages the Committee to consider how such programs could
be built in as a mandatory element of the curriculum.
Maurice Blackburn also recognises the important work of Road Trauma Support Services
Victoria, who run Road Trauma Awareness Seminar programs across Victoria, both for
offending drivers and in organisations such as local councils. These seminars are a powerful
tool in raising awareness of the road trauma which affects every community and create
10

See for example https://mydriveschool.com, www.rse.org.au/programs/ryda/
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conversations for learning, understanding of consequences, and a sense of empathy to
motivate attitude and behaviour change. They have been supported by the Magistrates’
Court as a sentencing option since 2004 and were favourably reviewed by the Monash
University Accident Research Centre in 2013.
It is important that driver training programs continue to focus on the most at-risk groups.
Maurice Blackburn urges the Committee to prioritise consultation with organisations such as
the Victorian Motorcycle Council and Bicycle Network in developing its stratgies in this
regard.
8. The adequacy and accuracy of road collision data collection — put and agreed to.
No response to this Term of Reference
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