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My name is Jeremy King, Principal Lawyer, speaking on behalf of Robinson Gill Lawyers.



Robinson Gill Lawyers has represented and advocated for persons affected by police
misconduct since the 1990s. We are experts in civil litigation against the State of Victoria for
torts committed by its police members such as assault, battery and false imprisonment.



We have seen hundreds of cases of police misconduct against people from different backgrounds,
ages and regions. We often conduct litigation after people have been through the complaints
system, and so have seen this system’s shortcomings first hand.



The collective experience of our clients’ engagement with the complaints system has been
one of uniform dissatisfaction and disempowerment.



Our clients are subsequently forced to seek police accountability through litigation.



Due to our frequent interaction with victims of police misconduct, we have felt that, in addition to
our role as litigators, we had an obligation to participate in advocacy, together with our
community legal centres and the Law Institute of Victoria to ensure greater police accountability.

Contention


1) Based on our client’s experience, it is our submission that the current complaints system
simply is not working. It is our view that many of these issues could be addressed by having an
independent oversight body investigate all police complaints.



2) Further, it is our submission that the current avenues for making a complaint against police,
particularly through IBAC, contain significant legal barriers and disincentives for complainants.



This results in organisations, like our firm, advising clients not make complaints because of the
significant legal ramifications of making a complaint, the poor prospects of the complaint being
substantiated and the protracted and unsatisfying complaint process.



IBAC is a corruption commission, not a complaints body.



It is important to distinguish complaints about police misconduct from corruption allegations.
Being assaulted by a police officer, for example, is an issue of a very different nature, to alleging
systemic corruption within a government department or organization. But the current structure of
IBAC makes no such distinction and provisions designed for and that are appropriate to
whistleblowers currently apply indiscriminately to police complainants.
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The broken system:

As noted in our formal written submission, about 9% of complaints made to Victoria Police are
substantiated; a lower substantiation rate than comparable jurisdictions.1 Troublingly, the
substantiation rate drops to less than 4% where the complainant has alleged they were assaulted by
police members.2
IBAC conducted an audit of police misconduct complaints investigated by Victoria Police in 2016.
That audit identified an alarming number of investigatory failings, which we consider reflected the
experience of our clients including:




There is a lack of communication with complainants - 16% of complainants were not contacted
by the investigating officer.3
Depth and breadth of investigations is lacking:
o Relevant evidence, such as CCTV footage, was not considered in 17% of files.4
o 34% of witnesses were not contacted by the investigating officer.5
Deficiencies in the efficacy of investigations:
o In 14% of files the determination reached was inappropriate.6
o In only 7% of files was the officer’s complaint history considered during the triage or
investigation stage.7 IBAC recommended that complaint histories be attached to all
complaint files. Victoria Police has since implemented this recommendation.

It is also our view that there is a conflict of interest with police investigating themselves:


Conflict of interest: There is an inherent conflict where a body is investigating itself for misconduct,
and this is compounded with the flagrant lack of transparency. This all amounts to a grave erosion of
public confidence in the current system, and this reflects in the attitudes of people who come to us.

Our clients have also identified that one of their major grievances is the lack of transparency of the
system:


When complainants receive complaint outcome letters from police, there is little or no explanation as
to why or how the investigator arrived at their decisions.

1

Ibid 15.
Flemington Kensington Community Legal Centre, Independent Investigation of Complaints against the Police:
Policy Briefing Paper (2017) 9.
3
IBAC above n 2.
4
Ibid.
5
Ibid.
6
Ibid, 15.
7
Ibid, 9.
2
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Anecdote #1:













I could give you many examples of police complaints made by individuals, which are found to be
unsubstantiated, but subsequently resulted in payments of compensation by the State of Victoria.
For confidentiality and privacy reasons, I am unable to disclose these cases.
However, my client of Jessie
has given me permission to tell you her story.
Jessie is a longstanding client of our firm. Her story highlights the flaws in the current Police
complaints system.
Jessie is a young mother of two children with no criminal record.
Jessie had an interaction with the Police on 15 December 2012. As a result of this interaction,
Jessie suffered a broken nose and psychiatric reaction.
Jessie sought to make a complaint to the Office of Police Integrity, the forebear of IBAC. The
complaint was eventually transferred to IBAC who dealt with her complaint.
IBAC ultimately referred the matter to Victoria Police who found that her complaint was
unsubstantiated.
Jessie was not provided with any reasons as to why her complaint was unsubstantiated, nor was she
provided with documents generated in the course of the investigation.
Jessie maintained that she had been the victim of Police misconduct, and was anxious to hold those
officers involved accountable for their actions. Left with no other choice, she commenced civil
proceedings.
Last year, a County Court Judge found in favour of Jessie and awarded her damages for the injuries
sustained as a result of her interaction with the Police, as well as aggravated damages for the
conduct of one of the officers in throwing her face first into a divisional van while handcuffed.
To our knowledge this matter has not been reinvestigated by IBAC or Victoria Police and the
Officer involved has faced no disciplinary proceedings.
Jessie’s case is just one example amongst many of people who have suffered injury and serious
misconduct but had their cases found to be unsubstantiated after a protracted and disempowering
complaints process.

IBAC is set up as a corruption commission, not a complaints body, which creates barriers for persons
seeking to make complaint
A. IBAC is set up as an anti-corruption body, and therefore not equipped as a complaints body.
Statute requires that IBAC “prioritise its attention to the investigation and exposure of corrupt
conduct…” and it therefore clear to us that corruption is IBAC’s intended focus.
Some examples of the problems that this creates for complainants for police misconduct are as follows:
s194 and FOI
 Our clients have faced issues in respect to attempting to access their complaint files or
materials on the complaint files both from Victoria Police and IBAC.
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IBAC is excluded from the Freedom of Information provisions under Section 194 of the
IBAC Act. However, as noted in our written submission, our firm has many examples
where IBAC have referred a complaint to Victoria Police (as they do in 90% of cases) and
Victoria Police have investigated this complaint “on IBAC’s behalf”.



Victoria Police have then taken the position that as the complaint was investigated on
IBAC’s behalf, that Victoria Police are also protected by s.194 and therefore are prevented
or prohibited from providing a copy of the complaint file and/or investigation file
conducted by Victoria Police, despite the fact that Victoria Police are otherwise subject to
the Freedom of Information Act.



Our clients have no knowledge of Section 194. They complain to IBAC because they have
lost faith in Victoria Police. It is extraordinarily disheartening and disempowering for them
to then learn that they will be unable to obtain any of the documents concerning the
investigation made by IBAC, or Victoria Police “on behalf” of IBAC, in respect to their
complaint and in respect to upon the decision that was made about their complaint.



This negative experience is also often compounded by the fact that our clients don’t
understand why IBAC has referred their complaint to Victoria Police in the first place.



The real issue with Section 194 is the fact that it uses the words “relates to” and “an
investigation” under the Act. On the basis of the case law, in particularly, the case of
O’Grady v Luck, this has been interpreted broadly by the Courts and certainly provides
Victoria Police with an arguable case to say they are covered by Section 194, despite being
subject to the Freedom of Information Act.



Section 194 was the subject of legislative change in 2017.



However, it is our position that the legislative change did not seek to remedy the true source
of the issue, being the words “relates to” and “an investigation”, which are still contained
within the current amended definition of Section 194. (*if questioned on FOI issue, note
that police already have the raft of protection and privacy clauses contained in FOI
legislation and the anti-terrorism legislation)



Further, it has been the experience of our firm that subsequent to the legislative change,
the Victoria Police are continuing to rely upon Section 194 of the IBAC Act in situations
where clients have requested a copy of their Police investigation file under the Freedom of
Information Act, and where there has been some sort of IBAC involvement.
o
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It is our submission that Section 194 needs to be amended and that complainants of police
misconduct should be allowed full access to their file, save for exceptional circumstances
of corruption.



Further s.194 should also be amended to ensure that Victoria Police is expressly not
covered by it.



Section 194 is yet another example of the fact that IBAC is a corruption commission and
not a complaints body. It is our submission that any human rights-compliant complaints
body should be subject to FOI and should be subject to providing complainants with a copy
of their complaint file in order to ensure transparency and confidence in the process.

Protected Disclosures


Another issue that has arisen in respect to the interaction between IBAC, Victoria Police and
complainants, is the interaction of the police complaints process with the Protected Disclosure
Ac(“PDA”).



The Protected Disclosure Act was conceived in order to protect whistle blowers in respect to
corruption and misconduct.



The problem with the current conception of IBAC and its interaction with the PDA is that any
police complaints to IBAC arguably fall within the parameters of the Protected Disclosure
Act.



There have been instances where police misconduct complaints have been classed as
assessable disclosures under the PDA, even where the complainant has not alleged corruption.



This has meant that both the complainant and their legal representatives have not been able
to obtain any documents that concern the complaint, including documents not generated by
the IBAC investigation, such as CCTV footage.



Where this occurs and IBAC determines that a complaint is an assessable disclosure, the PDA
makes it a criminal offence to disclose the documents to any party, including the complainant.



It has been the experience of legal practitioners that it is extraordinarily difficult for the
disclosure status to be changed once it has been classified as “assessable”, even where the
complainant wishes to withdraw their complaint.



This has a very real impact on litigants seeking to pursue their civil rights and accountability,
due to the severe criminal penalty provisions provided under the Protected Disclosure Act.
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In practice, this problematic relationship between Protected Disclosure Act and the police
complaints process means that litigants are unable to provide documents to each other in
subsequent civil proceedings concerning Victoria Police’s misconduct, due to a concern of
falling foul of the provisions of the Protected Disclosure Act.



There is as yet no guidance from the legislation or the courts on this issue.



In one case that I am aware of, this issue has caused significant delay and potential prejudice
to the Plaintiff, due to the fact that court processes such as discovery, have had to be placed
on hold.



This issue will shortly come before the courts and it is unfortunate that the Plaintiff may have
to bear the cost of testing the conflict between pursuing their civil rights in the courts, and the
Protected Disclosure Act and IBAC.



It is also worth noting that even where an individual complains directly to Victoria Police,
this issue could still arise because Victoria Police is still subject to the PDA, and refer it to
IBAC.



The impact on civil litigation is in our view an unintended consequence of the construction
of the IBAC and the PDA. It means that people are having to choose between making a
complaint and pursuing their civil rights.



This is yet another example of the fact that IBAC has been designed as a corruption
commission and not as a user-friendly complaints body. It is our recommendation that there
should be a specific legislative provision allowing for a police complainant to waive an
assessment made by IBAC in respect to the complaint being an assessable disclosure or a
protected disclosure, in order to pursue their civil rights free from concern of criminal penalty.
Definition of serious and corrupt conduct:



Former IBAC Deputy Commissioner Simon Heath stated in 2014 that IBAC were referring
approximately 90% of complaints about police back to the Victoria Police for investigation
because they were not “serious” and largely involved “customer service” complaints.
o



8

(According to LIV article and former Deputy Commissioner Simon Heath – see
‘Policing the police’ (2014) 11 Law Institute Journal 14.)

In the 2016 financial year, IBAC had 13 open police misconduct investigations, but
received 1300 police complaints that year,8 meaning that IBAC investigated 1% or
thereabouts of complaints in 2016.

IBAC, Annual Report 2015/2016, 16-17.
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It is our substantive submission that there should be an independent body set up to deal with all
police complaints.



However, if the committee were not minded to take this approach, then it is our view that, in the
alternative to an independent body for all police complaints, there needs to be greater rigor
surrounding when something is referred back to Victoria Police and when it is investigated by
IBAC. Historically, complaints which legal practitioners consider very serious have been
referred back to Victoria Police for investigation because IBAC has not deemed them “serious”
enough.



If IBAC is going to continue to refer matters back to Victoria Police, it is our submission that
these complaints should be limited to genuine “customer service complaints” and that this needs
a formal and comprehensive definition within the IBAC Act.



Of course, this legislative change would have to be accompanied by other changes noted in our
written and verbal submissions. That is, the IBAC should have two investigatory silos; one
dealing with corruption allegations, and that is in line with current anti-disclosure and
corruption legislative provisions, and one dealing with police misconduct complaints that is a
human rights-complaint complaints body.

Conclusion
In conclusion it Robinson Gill’s submission to you that:
A. It is very difficult to advise a client to lodge a complaint where the complainants face a protracted
process, where their complaints is being investigated by the very organization they are
complaining about and they have a 90% chance that their complaint won’t be substantiated. Add
to this the legal barriers faced by complainants if they complain to IBAC such as not being given
access to their documents.
B. The current police complaints system is not functioning appropriately.
C. The structure and legislation of IBAC as anti-corruption body in fact act to disincentivise victims
of police misconduct lodging a complaint.
D. An effective investigatory body must be first and foremost, independent. Without independence,
public confidence will always be lacking, and citizens will be left questioning whether their
police force is subject to real accountability.
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E. In our submission, if there is to be true police accountability, then the police misconduct
complaint process must be independent, effective, prompt, transparent and must focus on the
victim.
I thank the Committee for its time.

pcl_devel_25546ra_404.docx

