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7. As a journalist, I have been targeted by police a number of times when reporting on public
interest matters, especially when reporting on protests since 2014. Due to my experience in
these matters over the years, I regard the current investigations process as woefully
inadequate. At times where police have acted inappropriately or unlawfully, I have made
complaints to PSC, to have each one finding no wrongdoing and absolving officers entirely—
even in cases of complete illegality (for example, false arrest; illegal search and seizure;
battery; false imprisonment).2
8. Notwithstanding, it is a serious and fundamental conflict of interest to have the police
investigate themselves, even if the investigations process was doing relatively well (which it
isn’t). This conflict is especially pertinent when police misconduct includes assault, human
rights breaches, racist profiling, violence and even death.
9. There is a well-documented culture of police secrecy, the “Thin Blue Line,” and this
fundamental and serious conflict of interest has long undermined public confidence in police
investigations, which often and routinely find no wrongdoing, nor bring prosecutions.
10. This culture and set-up of internal investigations also inhibit disclosure by good police—of
unlawful and unprofessional conduct by colleagues.
11. The conflict of interest, and failure of true accountability, deters members of the public from
making complaints, which weakens accountability and the administration of justice, while
strengthening the culture of police secrecy, corruption and misconduct.
12. Basic human rights law requires police investigations to be independent (institutionally,
hierarchically and practically); prompt; effective; transparent (i.e. open to public scrutiny) and
complainant centred. This systemic failure is a blow to Victoria’s purported democratic values
and purportedly fair-functioning justice system.
13. I am of the view that a culture of accountability and independence must be cultivated
through careful recruitment in all public and private institutions; appropriate training and
regulatory review; the development of cultural and procedural policies for real oversight,
backed by strong laws and an inquisitorial judicial system. For a start to independence in this
matter to be realised, the overriding culture and decision making of an institutionally
independent body’s staff (including expert, non-police investigators) cannot be dominated by
deference to police.
# # #

Jordan Brown
IFNM Press, Professional Freelance Journalist MEAA
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Dear Attorney-General and Special Minister for State,
Amendments to s 194 Independent Broad-based Anti-corruption Commission Act 2011 by the
Freedom of Information Amendment (Office of the Victorian Information Commissioner) Bill
2016
The Law Institute of Victoria (LIV) welcomes the Government's steps to implement recommendation
4.5 of the Independent Broad-based Anti-corruption Commission Committee's (IBAC Committee)
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report, Strengthening Victoria's key anti-corruption agencies? through amendments in the Freedom of
Information Amendment (Office of the Victorian Information Commissioner) Bill 2016 (FOI Amendment
Bill).
The IBAC Committee recommended that the Government review s 194 of the Independent Broadbased Anti-corruption Commission Act 2011 (IBAC Act) to address any inconsistency in accessing
documents between complaints lodged with the IBAC and Victoria Police as a matter of priority.
However, the LIV is concerned that the current amendments in the FOI Amendment Bill will not, in
practice, address this issue. The LIV proposes some amendments to the Bill that would assist it in
achieving its purpose, as stated in the Second Reading Speech and Explanatory Memorandum.
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The FOI Amendment Bill was introduced in the Legislative Assembly on 22 June 2016. Prior to this,
the LIV did not have an opportunity to review the Bill.
The following comments and recommendations have been developed through consultation with the
LIV's Human Rights/Charter of Rights Committee members.
Changes proposed by the FOI Amendment Bill - s 194 IBAC Act
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The LIV has consistently raised concerns about the operation of s 194 of the IBAC Act. As stated in
the Second Reading Speech for the FOI Amendment Bill, s 194 currently has the 'unintended
outcome' of preventing the release of some Victoria Police documents:
For example, where Victoria Police refers a complaint to IBAC, and IBAC decides not to investigate and
refers the complaint back to Victoria Police, the documents relating to the subsequent Victoria Police
investigation may be exempt from the FOI act (despite IBAC not investigating the complaint). If a
complaint is made directly to IBAC, and IBAC decides not to investigate and refers it on to Victoria
Police, the subsequent Victoria Police investigation documents may similarly be exempt.
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To address this issue, the Bill includes a number of proposed amendments, including amendments to
s 194 of the IBAC Act with the aim of clarifying that the exemption only applies to documents relating
to IBAC complaints, information received and mandatory notification where the documents are in the
possession of IBAC.
The Bill also inserts a new s 31A into the Freedom of Information Act 1982 (Vic) (FOI Act) to ensure
that documents that would adversely affect the integrity of IBAC's investigations are exempt
documents.
Concerns with the operation of the proposed amendments in the FOI Amendment Bill
The newly drafted s 194 in the FOI Amendment Bill goes some way to addressing this, in particular by
stating that a document that discloses information about a 'complaint' is only exempted from the FOI
Act where the document is in the possession of IBAC - not when it is in the possession of another
body.
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The LIV is, however, concerned that amendments in the FOI Amendment Bill as proposed will not
solve the problem that they seek to address.
Instead, in the LIV’s view it is likely that the legislation, as presently drafted, would lead to the same
broad interpretation as has currently been adopted and would result in documents in the possession of
Victoria Police relating to an investigation conducted by Victoria Police being exempt in circumstances
where a complaint was first made to IBAC and then referred back or Victoria Police refers a complaint
to IBAC but IBAC declines to investigate and refers it back.
The LIV is particularly concerned about the likely interpretation that would be given to new s 194(1).
In particular, new s 194(1)(b) which provides that:
The Freedom of Information Act 1982 does not apply to a document that is in the possession of any
person or body to the extent to which the document discloses information that relates to—
…
(b) an investigation conducted under this Act

has been broadly interpreted in a way that exempts from the FOI Act documents that relate to an
investigation conducted by Victoria Police where the investigation was referred back from IBAC. In
such circumstances, Victoria Police investigation documents have been held to be documents that
relate to an investigation under the IBAC Act (or its predecessor, s 51 Police Integrity Act 2008 (Vic)).
It follows that the effect of retaining s 194(1) in its present form would be to stymie the proposed
intention of the legislation.
Proposed amendments
The LIV recommends the following amendments to the Bill to resolve this issue.
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Option 1
We recommend that s 194(1) be deleted altogether, as the proposed new section 31A achieves what
this section set out to do, namely to exempt from disclosure under the FOI Act any documents that
would, or would be reasonably likely to—
(a) prejudice an investigation undertaken by the IBAC; or
(b) disclose, or enable a person to ascertain, the identity of any person or body (other than Victoria
Police) who has provided information to the IBAC; or
(c) disclose methods or procedures for preventing, investigating or dealing with protected disclosures,
complaints or notifications relating to corrupt conduct or police personnel conduct the disclosure of which
would, or would be reasonably likely to, prejudice the effectiveness of those methods or procedures; or
(d) endanger the lives or physical safety of persons engaged in or in connection with the IBAC's
functions or persons who have provided information to the IBAC.

Proposed new s 31A is so comprehensive in scope that it obviates any need for s 194 of the IBAC Act.
Section 31A addresses the concern about disclosure of documents prejudicing IBAC’s investigations
that s 194 was intended to address in a far more direct and effective manner, and in a way that should
not have the unintended effect that s 194 has of exempting from disclosure Victoria Police
investigation documents.
The LIV is of the view that enacting s 31A in lieu of s 194 would best achieve the aims set out by the
Attorney-General in his Second Reading Speech for this Bill.
For the reasons outlined above, as presently drafted, the LIV believes that s 194(1) is likely to be
interpreted in a way that would continue to result in the ‘unintended outcome’ that the amendments
are designed to prevent.
We do not think the section can be amended in a way that adequately guards against this risk and
consider that there is no need to retain s 194 in circumstances where proposed new s 31A
comprehensively and directly addresses the issue that s 194 was enacted to try to address.
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Option 2
In the alternative to the amendment suggested in Option 1, the LIV recommends that the proposed
new s 194(1)(b) be amended to make it clear that it applies only to investigations conducted by the
IBAC, which the government properly seeks to protect.
At present the section only says “an investigation”. Our proposed amendments to new s 194(1)(b) are
as follows (highlighted in bold):
194 Exemption from Freedom of Information Act 1982
(1) The Freedom of Information Act 1982 does not apply to a document that is in the possession of any
person or body to the extent to which the document discloses information that relates to—
(a) a recommendation made by the IBAC under this Act; or
(b) an investigation conducted by the IBAC under this Act; or
(c) a report, including a draft report, on an investigation conducted by the IBAC under this Act.

These proposed amendments will go some way towards clarifying that it is only IBAC investigation
documents (and not Victoria Police investigation documents) that are sought to be protected by
s 194(1).
However we reiterate that Option 1 is the LIV’s preferred approach as even with the addition of the
words ‘by the IBAC’, the LIV believes that there is still an unacceptable risk that the provision will
continue to be interpreted in a way that defeats the intention of the amendments.
This is because s 194(1)(b) as presently drafted has previously been interpreted to capture Victoria
Police investigation documents where a complaint was referred by IBAC to Victoria Police for
investigation on the basis that such documents are part of an investigation under the IBAC Act
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(whether the investigation was carried out by IBAC or Victoria Police) or are related to an
investigation under the IBAC Act.
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