GAS SUBMISSION 837

17 July 2015
Mr Keir Delaney
Secretary, Environment & Planning Committee
Parliament House, Spring Street
EAST MELBOURNE VIC 3002

Dear Mr Delaney
RE: Inquiry into Unconventional Gas in Victoria
Thank you for the opportunity to make a submission.
Environmental Justice Australia (EJA) is a not-for-profit legal practice. EJA (formerly Environment
Defenders Office Victoria) has been operating in Victoria for 23 years. We provide legal advice and
support to the community on public interest environmental issues, advocate for better environmental
laws, and provide legal education to the community on environment matters. Particularly relevant to this
Inquiry, we facilitate community participation in environmental decision-making processes, to empower
individuals and communities to protect the environment. EJA provides legal support to the community
on public interest environmental issues. EJA views the exploration, extraction and production of
onshore unconventional gas from shale, coalbeds and tight sand as a key public interest
environmental issue.

EJA has specific expertise arising from providing legal advice, education and

representation to the Victorian community on the laws relating to unconventional gas and welcomes the
opportunity to provide further comment on the range of regulatory issues that arise from the Terms of
Reference.
EJA has concerns regarding the effects that onshore unconventional gas activities may have on the
natural environment, on public health and on the rights and interests of the community generally.
While we understand that there is considerable scientific uncertainty as to the extent of these
impacts, EJA is of the view that an absence of data should not lead to the assumption that no
harm is caused by unconventional gas activities.
The current regulatory regime is not sufficiently robust to protect communities and the
environment, and the moratorium on activities associated with the production of onshore
unconventional gas should remain in place until more is known about the risks involved, and the
regulatory regime is reformed in a way that adequately protects Victorian communities and the
Victorian environment.
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It is our view that a robust regulatory regime needs to be in place that protects the environment
and the interests of the public from the impacts and potential impacts of unconventional gas
activities. This regime should also ensure that unconventional gas activities can co-exist with
existing land uses and that the rights of the community are respected. Further, where
unconventional gas activities proceed, an adequate compensation scheme needs to be in place for
landowners.
This submission addresses the three topics in turn - environmental risks, public health risks, land-use
conflicts and community rights.
These issues fall within Terms of Reference nos. 2, 3, 4 and 5.
We also make some initial comments on the statutory scheme covering unconventional gas in Victoria.
Further, we prepared a comprehensive report in 2012 on what, in our view, needs to be changed in
Victoria’s mining laws in order to properly protect communities and the environment. The concerns
raised in that report apply equally to laws governing unconventional gas regulated under the
Petroleum Act. We attach a copy of that report as Attachment 1 to this submission.
LEGISLATIVE SCHEME
The mining of unconventional gas is regulated by the Mineral Resources (Sustainable
Development) Act 1990 (Vic) (MRSD Act), Mineral Resources (Sustainable Development)
(Mineral Industries) Regulations 2013 (Vic), Petroleum Act 1998 (Vic) (Petroleum Act)
and Petroleum Regulations 2011 depending on the type of gas and the geological formation
that it is extracted from. Coal seam gas is regulated by the MRSD Act and tight gas is regulated
by the Petroleum Act. Shale gas as a general rule is covered by the Petroleum Act, however
sometimes it will be covered by the MRSD Act.
Determining which Act will apply to proposed activities is difficult for community members who
do not have the benefit of legal assistance. There is significant additional confusion from having
two different schemes that regulate largely the same activity. Each scheme has different
provisions for rights for the community to participate and be involved in decision making.
Further, while both the MSRD and Petroleum Acts aim to ‘encourage’ mining and production of
the different gas resources1, they do not each contain sufficient safeguards to balance this
aim against the rights and interests of effected communities.

These issues is discussed

further below.
ENVIRONMENTAL RISKS
Victorian mining laws still largely ignore the impact unconventional gas activities are likely to have on
climate change and the environment.2 While ‘there is considerable scientific uncertainty over the long-

1
2

MRSD Act section 2; Petroleum Act section 3.

Environment Defenders Office (Victoria), ‘Reforming Mining Law in Victoria’ (Policy and Law Reform Report,
Environment Defenders Office (Victoria) Ltd, 24 April 2012), 32.
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term impact of unconventional gas production on the environment’,3

evidence exists to suggest that

onshore unconventional gas activities have the potential to cause serious harm to the environment. The
extraction and production of unconventional gas can have greater impacts on the environment than
conventional gas activities. This is ‘because well density is inherently higher and above-ground
infrastructure denser to produce the gas at economic rates’.4 Further, hydraulic fracturing used in
some unconventional gas extraction impacts water and groundwater and contributes the emissions
of fugitive gases in a way that conventional gas extraction does not.5
Victorian mining laws largely ignore the impact unconventional gas activities could potentially have on
the environment, and EJA encourages the Victorian Government to make changes to the existing
legislative and regulatory framework in Victoria to address this deficiency.
Water, Soil, Air and Vegetation
Some studies in other jurisdictions have indicated that unconventional gas activities may affect the
quality of nearby water sources, air and soil.6

Unconventional gas activities may result in the

contamination of groundwater such as drinking water wells and aquifers, as well as surface level sources
of water such as rivers, lakes and dams.7 This is of particular concern in the Australian context, where
water is scarce in many areas: ‘Australia is a dry continent and groundwater is a vital water source for
agriculture, people and the environment.’8 The contamination of Victoria’s limited water resources can
have grave impacts for those who rely on these water sources for survival, including wildlife, livestock,
plant life and humans.
Unconventional gas activities can adversely affect the quality of the air. For example, toxic fumes can be
released into the air during the process of hydraulic fracturing. Communities have reported being exposed
to noxious odours that originate from the well where the drilling occurs.9
Water Over-Consumption
Unconventional gas activities, particularly in the hydraulic fracturing process, require the
consumption of massive volumes of water. During the hydraulic fracturing process, the amount of
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Catriona Ross and Paige Darby, ‘Unconventional Gas: Coal Seam Gas, Shale Gas and Tight Gas’ (Research
Paper, Parliamentary Library, Parliament of Victoria, 2013).
4
R. Weijernars et al, ‘Unconventional gas research initiative for clean energy transition in Europe’ (2011) 3
Journal of Natural Gas Science and Engineering 402-412.
5
CSIRO, What is unconventional gas? http://www.csiro.au/en/Research/Energy/Hydraulic-fracturing/What-isunconventional-gas.
6
See S. M. Olmstead et al ‘Shale gas development impacts on surface water quality in Pennsylvania’ (2013)
110 Proceedings of the National Academy of Sciences of the United States of America 13; M.L. Finkel and J.
Hays ‘The implication of unconventional drilling for natural gas: a global public health concern’ (2013) 127
Public Health 889.
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S. Nichols ‘Santos coal seam gas project contaminates aquifer’ The Sydney Morning Herald 8 March 2014
Catriona Ross and Paige Darby, ‘Unconventional Gas: Coal Seam Gas, Shale Gas and Tight Gas’ (Research
Paper, Parliamentary Library, Parliament of Victoria, 2013).
9
M.L Finkel and J. Hays ‘The implications of unconventional drilling for natural gas: a global public health
concern’ (2013) 127 Public Health 889.
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water consumed can be between 1.2 and 3.5 billion gallons, depending on the types of wells
required to carry out the unconventional gas activities.10
While other countries may have the water resources to withstand consumption of this capacity,
Australia does not. In an area such as Victoria, where water availability is already strained, the
excess use of water may deplete water resources. Dedication of water resources to the
development of unconventional gas activities could disrupt hydrological flows and have detrimental
effects on the stability of the ecosystem.
The Victorian Government has predicted that if unconventional gas activities were to go ahead,
extraction would likely occur in regions such as the Gippsland and Otway basins.11 These areas are
susceptible to drought and may therefore be exposed to significant environmental risk by coal
seam gas activities.

12

Climate Change
Unconventional gas activities emit greenhouse gases, such as methane, which contribute significantly to
climate change.13 Coal seam gas, shale gas and tight gas are mostly made up of methane gas.14 There is
evidence in the United States to suggest that throughout the lifespan of a shale gas well, approximately
3.6-7.9 per cent of the methane from shale gas production is emitted into the atmosphere in venting and
leaks over the lifetime of the well 15
The current legislative regimes which regulates unconventional gas does not address the climate change
risk posed by these activities.

There is no requirement in the legislation for gas operators to clearly

account for greenhouse gas emissions, nor do the regulations set limits on greenhouse gas emissions.
The moratorium on unconventional gas in Victoria should remain in place until the legislative regime is
amended for all types of unconventional gas to set requirements for gas operators to control greenhouse
gas emissions, in particular fugitive emissions, and to set clear limits for greenhouse gas emissions from
these activities.
Fugitive emissions are unintended emissions that leak out during unconventional gas activities including
exploration, production, processing, transport and distribution.16 Evidence suggests the levels of fugitive

10
R. Weijernars et al, ‘Unconventional gas research initiative for clean energy transition in Europe’ (2011) 3
Journal of Natural Gas Science and Engineering 402.
11
Catriona Ross and Paige Darby, ‘Unconventional Gas: Coal Seam Gas, Shale Gas and Tight Gas’ (Research
Paper, Parliamentary Library, Parliament of Victoria, 2013).
12
Department of Environment and Primary Industries, ‘Index of Stream Condition: The Third Benchmark of
Victorian River Condition- Corangamite Region’ (2010) 107; Department of Environment and Primary

Industries, ‘Gippsland Region Sustainable Water Strategy’ (2011) 21.
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Catriona Ross and Paige Darby, ‘Unconventional Gas: Coal Seam Gas, Shale Gas and Tight Gas’ (Research
Paper, Parliamentary Library, Parliament of Victoria, 2013).
14
CSIRO, What is unconventional gas? <http://www.csiro.au/en/Research/Energy/Hydraulic-fracturing/Whatis-unconventional-gas>; Catriona Ross and Paige Darby, ‘Unconventional Gas: Coal Seam Gas, Shale Gas and
Tight Gas’ (Research Paper, Parliamentary Library, Parliament of Victoria, 2013.
15
M.L Finkel and J. Hays ‘The implications of unconventional drilling for natural gas: a global public health
concern’ (2013) 127 Public Health 889 citing primary source Howarth RW, Santoro R, Ingraffea A. Methane and
the greenhouse gas footprint of natural gas from shale formations. Climate Change; 2011;
16

H.S. Eggleston, L. Buendia, K. Miwa, T. Ngara and K. Tanabe (eds) ‘IPCC Guidelines for National Greenhouse
Gas Inventories: Chapter 4 – Fugitive Emissions’ (National Greenhouse Gas Inventories Programme, 2006).
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emissions from unconventional gas activities ranges from 0.6 - 9 per cent of total gas production.17 This
range may be attributable to the measurement methods employed. Bottom-up approaches examine
emissions at the source, including the well or pipeline, gathering data on the particular section being
measured.18 Because bottom-up studies only capture a partial picture of the emissions process, studies
based on this methodology tend to find low emission rates ranging from 0.6-3.3 per cent.19 In the
alternative, top-down approaches examine the amount of methane in the atmosphere from a particular
height to capture the emissions from an entire project.20 As top-down approaches also capture emissions
from other sources in the same vicinity as a gas well, emissions rates using this methodology are higher,
ranging from 3-9 per cent.21
The level of fugitive emissions arising from existing unconventional gas activities in Australia is unclear. A
report to the Department of Environment, based on a study conducted by CSIRO in 2014, found fugitive
emissions rates of approximately 0.02 per cent of total production,22 a rate much lower than estimates of
emissions from unconventional gas production in the United States.

It is important to note that this

study only examined 43 CSG well sites in Queensland and New South Wales, representing less than 1 per
cent of wells in operation. In addition to the small sample size, the study did not examine ‘other
components downstream of the wells which have the potential to release greenhouse gases’23 including
processing plants, pipelines and production facilities. A comprehensive study adopting top-down
17

Note these studies were primarily conducted in the United States.
S. Day, M. Dell’Amico, R. Fry and H. Javanmard Tousi ‘Field Measurements of Fugitive Emissions from
equipment and Well Casings in Australian Coal Seam Gas Production Facilities’ (Report to the Department of
Environment from CSIRO Energy and Technology, June 2014).
19
See T. Stephenson, J.E. Valle and X. Riera‐Palou ‘Modelling the relative GHG emissions of conventional and
shale gas production’ (2011) 45 Environmental Science and Technology 24 and F. O’Sullivan and S. Paltsev
‘Shale gas production: potential versus actual greenhouse gas emissions’ (2012) 7 Environmental Research
Letters 4 which both found fugitive emissions rates of 0.6 per cent; See M. Jiang et al ‘Lifecycle greenhouse gas
emissions of Marcellus shale gas’ (2011) 6 Environmental Research Letters 3 which found a fugitive emissions
rate of 2 per cent; N. Hultman, D. Rebois, M Scholten and C. Ramig ‘The greenhouse impact of unconventional
gas for electricity generation’ (2011) 6 Environmental Research Letters 4 which found a fugitive emissions rate
of 2.8 per cent; R.W. Howarth, R. Santoro and A. Ingraffea ‘Methane and the greenhouse gas footprint of
natural gas from shale formations’ (2011) 106 Climatic Change 4 which found a fugitive emissions rate of 3.3
per cent.
20
S. Day, M. Dell’Amico, R. Fry and H. Javanmard Tousi ‘Field Measurements of Fugitive Emissions from
equipment and Well Casings in Australian Coal Seam Gas Production Facilities’ (Report to the Department of
Environment from CSIRO Energy and Technology, June 2014).
21
See S.M. Miller et al ‘Anthropogenic emissions of methane in the United States’ (2013) 110 Proceedings of
the National Academy of Sciences of the United States of America 50 and G. Petron et al ‘A new look at
methane and non‐methane hydrocarbon emissions from oil and natural gas operations in the Colorado
Denver‐Julesberg Basin’ (2014) Journal of Geophysical Research which both found fugitive emissions rates of 3
per cent; G. Petron et al ‘Hydrocarbon emissions characterization in the Colorado front range: a pilot study’
(2012) Journal of Geophysical Research which found a fugitive emissions rate of 4 per cent; A. Karion et al
‘Methane emissions estimate from airborne estimates over a western United States natural gas field’ (2013) 40
Geophysical Research Letters 16 which found a fugitive emissions rate of 5.5 per cent and R. Alvarez et al
‘Greater focus needed on methane leakage from natural gas infrastructure’ (2012) 109 Proceedings of the
National Academy of Sciences of the United States of America 17 which found a fugitive emissions rate of up to
9 per cent.
22
S. Day, M. Dell’Amico, R. Fry and H. Javanmard Tousi ‘Field Measurements of Fugitive Emissions from
equipment and Well Casings in Australian Coal Seam Gas Production Facilities’ (Report to the Department of
Environment from CSIRO Energy and Technology, June 2014).
23
Ibid at page 3.
18
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methodology that examines the entire extraction process including exploration, production, processing,
transport and distribution is needed to solidify the actual fugitive emissions from unconventional gas
activities. Without an understanding of the actual fugitive emissions rates, we cannot understand the full
extent of the potential impact of these emissions on climate change.
The current framework for the regulation of the unconventional gas industry in Australia does not provide
appropriate safeguards (for example, emissions limits and control mechanisms) to limit impacts of
fugitive emissions on climate change.

Currently, Australian unconventional gas producers are required

to estimate and report their annual greenhouse gas emissions in accordance with the National
Greenhouse and Energy Reporting Act 2007 and National Greenhouse and Energy Reporting
(Measurement) Determination 2008. The National Greenhouse and Energy Reporting Scheme does not
establish emissions limits or targets for unconventional gas producers. Rather, the Determination provides
criteria for calculating greenhouse gas emissions including the varying methods to be applied. The lack of
emissions limits under the Scheme and clear guidelines outlining how producers can control their
emissions represents a gap in the regulatory framework. Until clear guidelines are established to control
fugitive emissions, filling this regulatory gap, the moratorium on unconventional gas exploration should
remain.
Recommendation:


Prior taking further action in support of unconventional gas activities, the
Victorian Government should ensure that strong regulatory protection is
afforded to the environment, having regard to the impact that unconventional
gas activities may have on the ecosystem and its affect on climate change.



Clear protocols should be implemented for hydraulic fracturing. This involves
rigorous monitoring regimes, where monitoring results are to be made public.
In addition the regulatory regime should

require the mining companies to

cease unconventional gas activities where there is evidence that the
environment and/or public health and safety are being compromised.


The decision to grant or refuse any unconventional gas production licence
should be included under Schedule 1 of the Climate Change Act 2010 (Vic) to
ensure that the climate change impacts of the decision are considered.24

24

In the event the review of the Climate Change Act 2010 results in fundamental changes to the Climate
Change Act, a different means of regulating greenhouse gas emissions from unconventional gas may be
necessary. This could, for example, be done through requiring all unconventional gas operations to obtain a
licence under the Environment Protection Act, and requiring such licences to limit greenhouse gas emissions.
6
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PUBLIC HEALTH RISKS
While there is anecdotal evidence relating to the direct impacts that unconventional gas activities
have on human health, a lack of epidemiological studies have been performed to support these
findings.25 In light of this, it is necessary to have regard to the precautionary principle.26 It follows
that ‘It should not be concluded that an absence of data implies that no harm is being done.’27
The environmental impacts of onshore unconventional gas activities pose potential risks to public
health. Unconventional gas activities may adversely affect human health through, for example, the
production of harmful odours and noise, and the affect that it can have on the quality of water and
air. 28
The natural gas resource itself, as well as ‘diesel engines, tanks containing produced water, and on
site materials used in production, such as drilling muds and fracking fluids’29, emit direct and
fugitive air pollutants.30 Communities located close to the wells may be exposed to chemicals and
air pollutants that are produced throughout the exploration, extraction and production process.31
In addition, onshore unconventional gas activities have the potential to contaminate drinking water
and food sources. According M.L. Finkel and J.Hays in their article The Implications of
Unconventional Drilling for Natural Gas: A Global Public Health Concern, given the large volume of
toxic chemicals that are used in the unconventional drilling process of hydraulic fracturing, there is
a ‘very real issue of possible contamination of surface and underground water’. A related concern is
that unconventional gas activities may have the potential to contaminate food resources, where,
for example, animals are farmed in the vicinity of a well.32
Residents situated near unconventional gas mining sites have reported physical symptoms
including: ‘upper respiratory tract ailments, burning eyes, headaches, vomiting, diarrhoea, rashes,
and nosebleeds.’33

While symptoms are commonly short-term due to the timeframe of

25
Werner, A, et al (2015) ‘Environmental health impacts of unconventional natural gas development: A review
of the current strength of evidence,’ (2015) 505 Science of the Total Environment 1127.

26

See Intergovernmental Agreement on the Environment (1992), [3.5.1]; see also Telstra Corporation Ltd v
Hornsby Shire Council [2006] NSWLEC 133, [107]‐[188].

27

M.L Finkel and J. Hays ‘The implications of unconventional drilling for natural gas: a global public health
concern’ (2013) 127 Public Health 889.
28
Werner, A, et al (2015) ‘Environmental health impacts of unconventional natural gas development: A review
of the current strength of evidence,’ (2015) 505 Science of the Total Environment 1127.
29
Lisa M. McKenzie et al, ‘Human health risk assessment of air emissions from development of unconventional
natural gas resources’ (2012) 424 Science of The Total Environment 79.
30
Lisa M. McKenzie et al, ‘Human health risk assessment of air emissions from development of unconventional
natural gas resources’ (2012) 424 Science of The Total Environment 79.
31
Lisa M. McKenzie et al, ‘Human health risk assessment of air emissions from development of unconventional
natural gas resources’ (2012) 424 Science of The Total Environment 79.
32
Werner, A, et al (2015) ‘Environmental health impacts of unconventional natural gas development: A review
of the current strength of evidence,’ (2015) 505 Science of the Total Environment 1127.
33
Werner, A, et al (2015) ‘Environmental health impacts of unconventional natural gas development: A review
of the current strength of evidence,’ (2015) 505 Science of the Total Environment 1127.
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unconventional gas production (for example, 10 to 15 years for coal seam gas production34), they
can manifest acutely and there is a risk that they will remain chronic for the long-term. 35
EJA is of the view that prior to making policies or taking action in support of unconventional gas
production, the Victorian Government should be required to prove beyond reasonable doubt that
unconventional gas activities do not pose public health risks or ensure that strong protection is
afforded to the health and safety of the community through robust risk management strategies.
The current legislative schemes which regulate unconventional gas does not address these risks.
There is no explicit requirement to consider the impacts of unconventional gas extraction on public
health, nor is there any consistent, regulatory approach designed to minimise the risk. This can be
compared to NSW where, for example, there are buffer zones prohibiting unconventional gas
within 2 kilometres of existing residential zones and future residential growth areas in the NW and
SW growth centres of Sydney. We do not suggest this regulation, by itself, is adequate to address
public health risk, but to merely point out that comparable legal regimes recognise and regulate
the public health risks posed by unconventional gas in a way that Victoria does not.

Recommendation:


Prior to creating policies or taking action in support of unconventional gas
activities, the Victorian Government should be required to:
(a) prove beyond reasonable doubt that unconventional gas activities do not
pose public health risks; or
(b) ensure that strong protection is afforded to the health and safety of the
community through robust risk management strategies implemented and
enforceable through law.

LAND-USE CONFLICTS
Because of the matters raised above, unconventional gas operations have the potential to have
negative impacts on, and conflict with, other land-uses such as agriculture, conservation and
residential uses. Unconventional gas can threaten key environmental assets like groundwater and
prime agricultural land, and the environmental services that they provide.
The conflict between unconventional gas and other land uses (like agriculture or conservation) is
not managed in a strategic way under the MRSD Act, Petroleum Act or the planning system. This
needs to be addressed before the moratorium can be lifted.

34

Catriona Ross and Paige Darby, ‘Unconventional Gas: Coal Seam Gas, Shale Gas and Tight Gas’ (Research
Paper, Parliamentary Library, Parliament of Victoria, 2013).
35
Werner, A, et al (2015) ‘Environmental health impacts of unconventional natural gas development: A review
of the current strength of evidence,’ (2015) 505 Science of the Total Environment 1127.
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Recommendation:


A state-wide or regional strategic land use assessment and planning process
should be undertaken to proactively identify and protect land which provides
key ecological processes. This would include prime agricultural land, key
groundwater resources, water catchments, river systems, vegetation
corridors, and renewable energy resources. The aim would be to identify
areas which contain these natural resources, and which are strategically
important to the state or region., The process should clearly identify those
areas where unconventional gas extraction should not be permitted or only
allowed subject to meeting pre-determined criteria.

COMMUNITY RIGHTS
As part of the regime to ensure that environmental and human health risks are mitigated, it is
essential that community rights are addressed. Underlying this is the need to ensure that the
community does not feel disenfranchised and that they feel empowered to take action where
concerns are raised regarding unconventional gas activities. Key to achieving this is to maintain
transparency and to adopt a cooperative and sensible attitude to sharing information with the
public with regards to unconventional gas activities.
For tight gas and shale gas projects which are covered by the Petroleum Act, unlike under the
MRSD Act, applicants for a permit or licence do not need to notify members of the community that
exploration permits or production licences have issued or applied for. This is a significant failing of
the Petroleum Act, which undermines several of the Objectives of the Petroleum Act, including
ensuring that impacts on individuals, public amenity and the environment will be minimised as far
as practicable.36

As discussed above, determining whether the Petroleum Act or the MRSD Act will apply to proposed
activities is difficult for community members who do not have the benefit of legal assistance and there is
significant additional confusion from having two different schemes that regulate largely the same activity.
Each scheme has different provisions for rights for the community to participate and be involved in
decision making and thisneeds to be rectified.

For example, there is no express provision in the

Petroleum Act that provides an opportunity for a person to object to Petroleum Act permits or
licences.
Where there are objection rights in the MRSD Act, they are given a low level of importance,
reflected in the lack of criteria for making those objections or considering them. There are no
statutory criteria setting out the grounds on which an objection under the MRSD Act may be made,
or the grounds on which the Minister must consider those objections. The Minister must merely
‘consider’ them before making a decision, suggesting this requirement is merely procedural or
documentary. Beyond these objections, community members do not have any real rights to

36

Petroleum Act ss3(2)(b).
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oppose unconventional gas regulated for under the MRSD Act. The MRSD Act does not give the
community any enforceable right to appeal the grant of a licence on the merits. Unless the
Minister’s decision contains a legal error, they are unable to appeal or challenge it.
Compare this with the planning system, where any person who objects to the grant of a planning
permit may appeal the decision to the Victorian Civil and Administrative Tribunal on the merits.
This regime gives community members a say in how their community develops, and improves the
quality of planning decisions.
There is evidence that many Victorian communities are overwhelmingly opposed to unconventional
gas. Without a more inclusive process that gives real, legal weight to the views of a community,
imposing gas development and overriding community concern is likely to give risk to significant
social and community impacts, including division and discord. Current laws are totally inadequate
for dealing with this.
Recommendation:
Communities need more rights and better access to information 

The Department of Economic Development, Jobs, Transport and Resources
(DEDJTR) should adopt a cooperative, sensible attitude to sharing information
with the public with regards to unconventional gas activities.



The DEDJTR website should be further improved to make it easier for the
community to obtain information.



Stronger laws relating to disclosure and community consultation should be
implemented to encourage transparency.



The MRSD Act and Petroleum Act should be amended to provide for public
input on work plans and development plans, before approval by the DEDJTR.



The MRSD Act and the Petroleum Act should be amended so that community
concerns are given real weight in decisions about whether to grant licences.



All licence applicants (including for exploration licences) should be required
to notify the local council, and owners and occupiers of land within 2 km of
the licence area, in writing.



Any person should have the right to apply to VCAT to enforce a breach of the
MRSD Act and the Petroleum Act.



Any person who objected to the grant or variation of a licence or
environmental approval should have the right to seek merits review of that
decision in VCAT.
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Executive Summary
Mining law in Victoria is in many ways at a turning point. With the legislation under review at a state and federal level, and
community concern about expanding coal and coal seam gas exploration in Victoria riding high, the time is ripe for reform.
Our experience working with these laws tells us that reform is deeply needed. As a community legal centre specialising in
public interest environment law, the Environment Defenders Office has been to many regional communities concerned
about mining, giving legal information and advice.
In our experience, Victoria’s mining laws do not give adequate protection to the environment, to sensitive land uses, or to
the communities who stand to be adversely affected.

Environmental impacts
The environment is too often treated as an afterthought. There is no one point in the fragmented approvals process
where environmental impacts are properly assessed and dealt with, meaning that to the extent that environmental
issues are considered at all, it is usually too little too late. In particular, there is no requirement to consider or avoid the
greenhouse impacts of mining projects.
It is better to have fewer approvals that are more effective, than more approvals which are ineffective. The weak and
opaque work plans should therefore be replaced with a strong new environmental approval under new environment
impact assessment (EIA) legislation, which a proponent must obtain before they can be granted a mining licence.
Further, to ensure the environment is considered from the outset, exploration licences should not be granted in a ‘no go’
zone, or anywhere else where the impacts of mining on the environment and community would be clearly unacceptable.

Conflicts with other land uses
The conflict between mining and other land uses (like agriculture or conservation) is not managed in a strategic way. The
planning system does very little to protect competing land uses from mining, and is inherently restricted by its reactive
and piecemeal nature.
One response to this is to develop a strategic land use planning mechanism on a state-wide or regional basis that
identifies important natural resources and ecological processes. These can then be protected through mechanisms
ranging from ‘no go’ zones to designation of areas where special considerations need to be explicitly considered through
the planning approval process.
Importantly, to operate successfully, strategic land use planning must avoid the mistakes that have been made in similar
schemes in other states. In particular, it must recognise the need for ongoing case-by-case assessment of prospective
mining projects and must not undermine existing protection provided to national parks and other land already set aside
for conservation.

Respect for regional communities
The communities we work with feel disenfranchised by the mining law regime. People who are affected by exploration
and mining are often not informed about proposals that may affect them, and are routinely denied a real say in whether
and how exploration or mining projects go ahead.
This can be fixed by changing the way that the Department of Primary Industries (DPI) informs the public, and requiring
applicants for all licences to directly notify the local council and any persons within 2 km of the application area of their
application by mail.
Communities should also be given the right to apply to the Victorian Civil and Administrative Tribunal (VCAT) to appeal
an approval decision, and to enforce a breach of the mining laws. Only this will give them a real say in whether and how
exploration or mining proposals go ahead.
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A moratorium on new coal and coal seam gas
Coal and coal seam gas exploration and mining activities carry special risks to the health and safety of rural communities,
and the environment — especially groundwater and climate change.
In the case of coal seam gas and other unconventional gas (i.e. shale gas and tight gas), there is also a considerable level of
scientific uncertainty as to the extent of those risks, as has been extensively documented elsewhere. Even the risks posed
by coal mining are not fully understood, because the greenhouse gas impacts of these projects are not comprehensively
assessed before they are allowed to proceed.
Until the risks of unconventional gas have been investigated further, and until the deficiencies in the regulatory regime
identified in this report have been remedied, no new licences for coal or unconventional gas should be granted in Victoria.
This is easily achieved as a matter of law.
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Recommendations
The EDO recommends:
The environment needs better protection
•

The Minister for Energy and Resources should be required to reject exploration licence applications that fall within a ‘no go’
zone, or would have a clearly unacceptable impact on the environment or community.

•

Exploration and mining projects should be subject to environmental impact assessment (EIA) and approval under new
legislation to replace the Environment Effects Act 1978 (Vic) (EE Act), as recommended by the Environment and Natural
Resources Committee.

•

The proponent must obtain their EIA approval before they can be granted a mining licence.

•

Work plans should be replaced and folded into two separate approvals — a mining licence and an environmental approval —
each of them stronger, more transparent and more effective.

•

Victoria should fully participate in national coal and coal seam gas reform, by signing and implementing the National
Partnership Agreement on large coal mines and coal seam gas.

Land use conflicts need more sophisticated management
•

The Department of Planning and Community Development (DPCD) must prepare Strategic Land Use Plans (SLUPs), based on
scientific evidence and public consultation, to identify and protect areas which provide key ecosystem services.

•

The SLUPs must avoid the mistakes made in similar schemes in other states, and recognise the need for ongoing case-by-case
assessment for prospective mining projects.

•

Areas identified by a SLUP for their indispensable ecosystem services should be protected from mining altogether through
‘no go’ zones declared by the Minister under the Mineral Resources (Sustainable Development) Act 1990 (Vic) (MRSD Act).

•

Areas not protected through ‘no go’ zones should be protected through the planning system, which should be improved to
provide more meaningful protection for competing land uses.

Communities need more rights and more respect
•

DPI should adopt a more cooperative, sensible attitude to sharing information with the public.

•

The DPI website should be improved to make it easier for the community to obtain information.

•

All licence applicants (including for exploration licences) should be required to notify the local council, and owners and
occupiers of land within 2 km of the licence area, in writing.

•

Any person should have the right to apply to VCAT to enforce a breach of the MRSD Act.

•

Any person who objected to the grant or variation of a licence or environmental approval should have the right to seek
merits review of that decision in VCAT.

A moratorium on new coal and coal seam gas projects
•

No new licences for coal or unconventional gas exploration or mining should be granted until more is known about their
risks, and the regulatory regime is reformed.
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Proposed approval process for exploration and mining projects
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Introduction
As this report goes to print, mining law in Victoria is in many ways at a turning point.
Victoria’s mining laws are simultaneously being reviewed by the Department of Primary Industries (DPI),1 and a
Parliamentary Committee. 2 The federal government has moved to strengthen assessment of coal seam gas through a
National Partnership Agreement, offering $50 million of incentives to States which implement the Agreement.3
At the same time, the mining industry is booming. A rush of coal and coal seam gas exploration and extraction is well
underway in North-Eastern and Western Australia, and has already begun to expand into Victoria’s ample coal reserves. It
carries with it a very serious threat to climate, water, agriculture, biodiversity and communities.

Issued exploration licences in Victoria

Source: Environment Victoria submission to the Economic Development and Intrastructure Committee Inquiry into Greenfields Mineral Exploration and Project Development in Victoria

Despite the considerable risks that mining poses, Victoria’s mining laws and the discussion about them typically seems to
proceed on the basis that the principal objective of the regulatory regime and its administration should be to encourage
and facilitate mining. The legislative reviews mentioned above assume that minerals exploration and production should
be encouraged, and that the Government’s job is to remove any regulations that may slow that expansion.
The need to facilitate mining and the economic benefits associated with this may have been clear when the foundations
of our mining laws were created. However it is by no means clear that the public interest is served by the continuation of
this approach. As more is understood about the risks that mining (especially for coal and coal seam gas) poses — for the
health and safety of regional communities, for the environment and the climate, and for other sectors of the economy like
manufacturing and tourism — this seems increasingly true.

1

Phase 2 of the Review of the Mineral Resources (Sustainable Development) Act 1990 (Vic), available at: http://www.dpi.vic.gov.au/earth-resources/about-earth-resources/legislation-andregulation/discussion-papers/review-of-the-mineral-resources-sustainable-development-act-1990.

2

Economic Development and Infrastructure Committee, Inquiry into Greenfields Minerals Exploration and Project Development in Victoria, available at: www.parliament.vic.gov.au/edic.

3

Prime Minister, New focus on scientific evidence to build confidence in coal seam gas and coal mining, 21 November 2011, http://www.pm.gov.au/press-office/new-focus-scientificevidence-build-confidence-coal-seam-gas-and-coal-mining.
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The Mineral Resources (Sustainable Development) Act 1990 (Vic) (MRSD Act) has been reviewed before, but review and
reform has typically been concentrated on tweaks and refinements focussed on efficiency improvements rather than a
root and branch review of the legislation and its fundamentals. The amendments made by the previous government in
2006,4 and again in 2010 after the first phase of DPI’s review of the MRSD Act,5 have failed to fix the problems outlined in
this report.
The EDO has had first-hand experience of many of these problems. As an independent, not-for-profit organisation
dedicated to public interest environmental law, we provide advice and information to community members who want to
use the law to protect the environment.
The EDO has visited many communities across regional Victoria, giving legal advice and information to communities who
want to protect the environment. We’ve heard their concerns about the impacts of mining (especially for coal and coal
seam gas) and how Victoria’s mining laws are failing them.
This report draws on that experience to explain how Victoria’s mining laws work, how they don’t work, and how they
need to be changed. It outlines a vision for a set of laws that protect the environment, balance competing land uses,
and respect communities. Our focus is on minerals exploration and production, rather than extractive industries or the
petroleum regime.
It draws on a large number of submissions we have already made to DPI and the Economic Development and
Infrastructure Committee (EDIC) of the Victorian Parliament, and the law reform recommendations we made there. These
are available on our website.6
The aim of this report is to shed light on a complex but important area of the law, and draw attention to the serious
shortcomings in Victoria’s mining regulatory framework. We welcome comments and discussion on its contents.

4

Mineral Resources Development (Sustainable Development) Act 2006 (Vic).

5

Mineral Resources Amendment (Sustainable Development) Act 2010 (Vic).

6

http://www.edovic.org.au/legal_assistance/mining.
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How Victoria’s mining laws work

Overview
Framework
The regulation of minerals exploration and production is predominantly a state responsibility.
The principal law regulating mining in Victoria is the MRSD Act and the regulations made under it (although a number of
other Victorian statutes also play a role).7
The MRSD Act applies to ‘minerals’, meaning any substance naturally occurring in the earth’s crust, but excluding
petroleum (which is regulated under the Petroleum Act 1998 (Vic)). Unlike other Australian states, Victorian law defines
coal seam gas (CSG, or ‘coal bed methane’) and shale gas as ‘minerals’ covered by the MRSD Act, rather than ‘petroleum’.
The MRSD Act is administered by the Minister for Energy and Resources (The Minister) and the DPI.

The right to minerals
In common with other Australian States, the legal position in Victoria is the Crown owns all minerals in Victoria.8 This is
a reversal of the historical position under the common law, where ownership of land included ownership of all minerals
found on or beneath that land.
Ownership by the Crown of all minerals in Victoria reflects a reversal of the usual common law position by the legislature
in the 19th century with reforms introduced at that time acquiring rights to minerals from existing land owners and
reserving rights to minerals from any future grants of title. This extraordinary intervention was justified by the colonial
parliament as necessary to facilitate and encourage the exploitation of mineral resources.
The ownership of minerals by the Crown means that access to those minerals is regulated by the State rather than
ownership of land. Miners apply for licences under the MRSD Act which give them rights to those minerals, and ultimately
(subject to further regulatory approvals) to extract and own them.9
There are four types of licences under the MRSD Act. The two main (and most common) ones are:
•

exploration licence: this allows the holder of the licence (the licensee) to explore for minerals in the licence area (which
may involve surveys, drilling, or minerals extraction)10 so they can work out whether the resource is such that mining is
commercially viable;11 and

•

mining licence: this allows the licensee to conduct full-scale mining — defined as extracting minerals for the purpose of
commercial production12 — on the land, as well as construct certain mining facilities and do any other thing that is incidental
to mining.13

7

Planning and Environment Act 1987 (Vic); Environment Effects Act 1978 (Vic); Environment Protection Act 1970 (Vic). Note that there are other laws which govern particular mines: for
example, the Mines (Aluminium Agreement) Act 1961 (Vic) which governs the Alcoa coal mine and power station at Anglesea.

8

MRSD Act s 9.

9

MRSD Act s 11.

10 MRSD Act s 4.
11 MRSD Act s 13.
12 MRSD Act s 4.
13 MRSD Act s 14.
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Recent amendments to the Act have introduced two more types of licence:
•

retention licence: like a ‘placeholder’ licence, this allows a licensee to retain their rights to minerals which are not yet
commercially viable to mine;14 and

•

prospecting licence: this allows the licensee to prospect (i.e. explore and mine) for minerals, but only on a licence area of up
to 5 hectares.15

Since exploration and mining licences are the two most common licences, the following outline will focus on minerals
exploration and production, and the approvals that are required at each stage.

Source: DPI, Review of the Mineral Resources (Sustainable Development) Act 1990.16

14 MRSD Act s 14C.
15 MRSD Act s 14B.
16 Available here: http://www.dpi.vic.gov.au/earth-resources/about-earth-resources/legislation-and-regulation/discussion-papers/review-of-the-mineral-resources-sustainable-developmentact-1990/mrsda-review-stage1/issues-paper.
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Minerals exploration
Why is exploration important?
Exploration is the beginning of the mining process — this is where all mines come from. Although many exploration
projects do not progress to full-scale minerals production (due in most cases to the unavailability or uncommerciality of
the mineral resource), exploration projects which do discover a commercially viable mineral resource generally become
mines. It is therefore important that the regulatory controls imposed on minerals exploration projects are adequate.

Exploration Licence
The first step in applying to explore for minerals is to apply for an exploration licence.
An applicant for an exploration licence must advertise their application in the Wednesday edition of a state-wide
newspaper, and in at least one local newspaper.17
In their application, the applicant must satisfy the Minister that:
•

they are a fit and proper person to hold the licence;

•

they intend to comply with the Act;

•

they have an appropriate program of work, and genuinely intend to do it; and

•

they are likely to be able to finance the proposed work and rehabilitation.18

Any person may object to the exploration licence being granted.19 They must do so in writing, setting out the grounds
of objection, within 21 days of the application being advertised.20 The Minister must consider these objections before
deciding to grant or refuse the licence.21
Note that the Act does not specify the grounds on which an objection must be made, or upon which the Minister must
consider them in making his decision. The right to make objections and the requirement to consider them before making
a decision are procedural, not substantive.
The Minister will then decide whether or not to grant the exploration licence. Although the Act actually gives the Minister
a very wide (almost unlimited) discretion to grant a licence,22 DPI has published a number of guidelines with further detail
on how this discretion will be exercised.23
Note that some further provisions apply to the application for and grant of licences under a coal allocation. These
requirements are set out in full in Part 2 Division 3 of the MRSD Act, but essentially the applicants must also obtain the
right to apply for these licences in a tender conducted by the Government.24

17 MRSD Act s 15(5); MRSD Regs r 16.
18 MRSD Act s 15(6).
19 MRSD Act s 24(1).
20 MRSD Act s 24(2).
21 MRSD Act s 25(2).
22 MRSD Act s 25(2).
23 See Exploration Licences Guidelines, available at http://www.dpi.vic.gov.au/earth-resources/about-earth-resources/legislation-and-regulation/discussion-papers/review-of-the-mineralresources-sustainable-development-act-1990/mrsda-review-stage1/exploration-licences-guidelines; Exploration Licence Application Kit, available at http://www.dpi.vic.gov.au/earthresources/minerals/mineral-exploration-and-mining-requirements/exploration-licence-application-kit.
24 MRSD Act Part 2 Division 3.
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Work plan
Once an exploration licence has been granted, the licensee must prepare a ‘work plan’.25 This applies to all exploration
work except ‘low impact exploration work’ (i.e. uses hand tools only).26
A work plan must describe the work that the licensee proposes to do under the licence, including:
•

details of the potential environmental impacts; the measures proposed for their control or mitigation; and proposed
methods of monitoring, auditing and reporting those impacts;

•

a description of the proposed rehabilitation of any areas subject to surface disturbance, including re-vegetation proposals;

•

a description of the proposed arrangements for consultation with landowners, Crown land managers, and local councils; and

•

a description of any sites that have been identified for drilling or earthworks. 27

A licensee cannot commence work without an approved work plan,28 which is binding upon licensees throughout the
course of their work.29
The work plan will be prepared in consultation with DPI and various ‘referral agencies’ (i.e. whichever government
agencies or departments that DPI considers have an interest in the proposed work), before being lodged with DPI for
approval.30

Access to private land
There are a number of requirements that a licensee must satisfy in order to gain access to private land for the purposes of
conducting work under an exploration licence.

Compensation
Before commencing work on private land under an exploration licence, the licensee must either:
•

obtain the consent of the owners and occupiers of the land affected;31

•

make and register a compensation agreement with those owners and occupiers;

•

obtain a compensation determination from VCAT, to compensate the owners/occupiers; or

•

purchase the land.32

Therefore, although it is a requirement that the mining company seek the consent of the owner or occupier of private
land, there is no requirement that they actually obtain it. The ability to obtain a compensation determination from
VCAT allows them to circumvent opposition from the owner or occupier, and gives them a strong position from which to
negotiate access agreements.
The only exceptions to the above requirement are:
•

for ‘low impact exploration work’ under an exploration or retention licence, in which case the informed verbal consent of the
owner or occupier will suffice;33 or

25 MRSD Act s 40.
26 MRSD Act ss 40(1A), 43(1)(a). The applicant may also submit the appropriate program of work submitted as part of the exploration licence application as a work plan, if it meets the other
requirements: MRSD Act s 40(2)(a).
27 MRSD Act s 40(1AA); MRSD Regs r 25, Schedule 12.
28 MRSD Act ss 40(1), 43(1).
29 MRSD Act s 39(1).
30 MRSD Act s 77TE. MRSD Act s 41A also gives the Minister the power to require an environment impact assessment be prepared with it.
31

In most cases this consent must be written (MRSD Act s 43(1)(e)) however for low impact exploration work informed verbal consent will suffice (MRSD Act s 43(1)(ea)).

32 MRSD Act s 43(1)(e).
33 MRSD Act s 43(1)(ea).
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•

where the owner or occupier of the private land cannot be found despite the licensee making ‘all reasonable efforts’, in
which case the Department Head can waive it.34

Rehabilitation
The licensee is in every case obliged to rehabilitate the land on which they work, 35in accordance with the conditions of
their licence.36
To ensure that the licensee does in fact rehabilitate the land, they must pay a rehabilitation bond before they commence
work.37 The Minister has the power to increase the amount of that bond at any time, if he or she thinks that the amount
already entered into is insufficient.38
The bond will not be repaid unless the licensee rehabilitates the land as required, to the satisfaction of the Minister.39

Duty to consult
The holder of an exploration licence has a duty to consult with the community throughout the period of the licence, by
sharing with them information about activities authorised by the licence, and giving them a reasonable opportunity to
voice their concerns. 40

Notice of intention to commence work
The holder of an exploration licence must give owners and occupiers at least 7 days’ notice before commencing work
under that licence on their land.41

The 100 metre buffer zone
A licensee must not do work within 100 metres of a home without the owner’s consent.42

Consent for certain types of land
The MRSD Act imposes further requirements for work under an exploration licence on:
•

restricted Crown land,43 for which the consent of the Crown land Minister is required;44

•

water supply catchments vested in or owned by the Melbourne Water Corporation or a Water Authority, for which their
consent is required;45 and

•

land with a public highway, road or street on it, for which 21 days’ notice must be given to the body with the care or
management of that land.46

In each case, that consent must be given (or refused) within 28 days, and must not be unreasonably withheld.47

34 MRSD Act ss 42(2)(c)(v), 43(2).
35 MRSD Act ss 78(2) 81(1).
36 MRSD Act s 78(1)-(2).
37 MRSD Act ss 43(1)(b), 80.
38 MRSD Act s 80(4).
39 MRSD Act s 80(3).
40 MRSD Act s 39A.
41 MRSD Act s 43(1)(d).
42 MRSD Act s 45.
43 This includes various types of parks and reserves, which are listed in Schedule 3 to the MRSD Act.
44 MRSD Act s 44(1).
45 MRSD Act s 44(2)(b).
46 MRSD Act s 44(2)(c).
47 MRSD Act s 44(4)-(5).

www.edovic.org.au

Reforming Mining Law in Victoria

14

Minerals production
Why is the production stage important?
Minerals production is where minerals exploration becomes a full-scale mining operation. This is the point at which
mining has its greatest impacts on the environment and local communities. This justifies a heavier level of regulation, so
that those impacts are properly managed or avoided.

Mining Licence
A mining company must apply for and obtain a mining licence before they can start mining (defined as ‘extracting minerals
for the purposes of commercial production’). This process is much the same as that for exploration licences, with a few
key differences.
The licensee must advertise their application in newspapers in the same way. But they must also directly notify the
owners or occupiers of land affected by the application, generally by mail.48
The application must address the same factors that apply to an exploration licence. But it must also satisfy the Minister
that there is a reasonable prospect that the mining of the mineral resources described in the application will be
economically viable.49
Like exploration licences, objections may be made to the grant of a mining licence, and although the Minister must
consider them, his or her discretion to make a decision is very broad.50

48 MRSD Act s 15(5); MRSD Regs r 16(2).
49 MRSD Act s 15(6B).
50 MRSD Act s 25(2); Mining Licence Guidelines, available at http://www.dpi.vic.gov.au/earth-resources/about-earth-resources/legislation-and-regulation/discussion-papers/review-of-themineral-resources-sustainable-development-act-1990/mrsda-review-stage1/mining-licences-guidelines; Mining Licence Application Kit, available at http://www.dpi.vic.gov.au/earthresources/minerals/mineral-exploration-and-mining-requirements/mining-licence-application-kit.
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Approvals process for mining (planning and environment)

Source: DSE, Assessing Mining Proposals: General Practice Note (2006) p 10
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Approvals process for mining (expanded)

Source: DPI, Mining Licence Application Kit (2012) p 7.
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Works Plan
All mining operations require an approved works plan before they can proceed. That work plan is binding on the licensee
for the period of the licence.51
A works plan for mining operations will include more detail than an exploration works plan. It must include (amongst
other things) maps and plans of the proposed work, a rehabilitation plan, an environmental management plan, and a
community engagement plan.52
A mining works plan must also receive ‘statutory endorsement’, a formal process which only exists informally for
exploration work plans.53 The works plan will be prepared in draft form in consultation with DPI and other referral
agencies, and will then be lodged with DPI in draft form for endorsement within the timeframe required by the licence
(generally six months).
Once it has been endorsed, the draft works plan will then be submitted with the application for planning approval. The
works plan will not be given final approval until the project has obtained planning approval.

Planning Approval
Exploration work does not require planning approval. The MRSD Act explicitly exempts it from this requirement,
overriding the regular Planning and Environment Act 1987 (Vic) (PE Act) regime.54
Mining, however, is not exempt. Under the PE Act, it requires one of the following:
•

A planning permit from the responsible authority. According to clause 52.08 of the Victoria Planning Provisions (VPPs) a
permit is required to use and develop land for mining.55

•

An environment effects statement (EES) process under the Environment Effects Act 1978 (Vic) (EE Act), in which case the
MRSD Act and VPPs provide that planning approval is not required.56 This is only required if the Minister decides that the
project could have a significant effect on the environment.57

•

A planning permit application can be called in by the Minister, taking the decision out of the hands of the responsible
authority.58 The Minister has a broad discretion to do this, and his or her decision to grant or refuse the permit cannot be
appealed to VCAT.59

The PE Act and EE Act regimes afford opportunities to object and appeal against mining projects.
•

Under the PE Act, any person is entitled to object to an application for a planning permit,60 and any one of those objectors
may appeal to VCAT if the permit is granted (unless, as mentioned above, it has been called in by the Minister). 61

•

The EES process allows for public submissions and hearings,62 but provides no enforceable legal rights to challenge
proposals.63

51 MRSD Act ss 39(1), 40(1), (4)-(7); 42(2)(i).
52 MRSD Act s 40(1AA); MRSD Regs r 25, Schedule 13.
53 MRSD Act Part 6B.
54 MRSD Act s 43(3).
55 VPP cl 52.08.
56 MRSD Act ss 42(6)-(7), VPP cl 52.08.
57 DSE, Ministerial Guidelines for assessment of environmental effects under the EE Act 1978 (VDSE, 2006).
58 Planning and Environment Act 1987 (Vic) s 97B.
59 Planning and Environment Act 1987 (Vic) s 97M.
60 Planning and Environment Act 1987 (Vic) s 57.
61 Planning and Environment Act 1987 (Vic) s 82.
62 See DSE, Ministerial guidelines for assessment of environmental effects under the Environment Effects Act 1978 (DSE, 2006) and Planning and Environment Act 1987 (Vic) Part 3 Division 2.
63 Other than the right to apply for judicial review of a decision made in legal error, which is generally available at law.
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Access to private land
The requirements that must be met to enter private land for exploration apply also to mining projects, with some
additional requirements as well.

Compensation
The same arrangements that apply to exploration apply to mining.

Rehabilitation
Because mining is more intrusive than exploration and typically causes more disruption for private landowners, the
requirements for rehabilitating that land are more exacting.
The licensee must still pay a rehabilitation bond. However, the bond must be set in consultation with the owner of the
land and the local council.64
The licensee must still rehabilitate the land, but they must do so in accordance with a rehabilitation plan rather than their
licence. The rehabilitation plan (required as part of the works plan) must be prepared after consultation with the owner of
the land who may request the licensee to enter into an agreement with them as to that rehabilitation plan.65

Duty to consult, notice of intention to commence work, 100 m buffer zone
These provisions apply to mining operations in the same way as they do to exploration operations.

Consent for certain types of land
The consent requirements for restricted Crown land, water supply catchments, and public roads apply to work under a
mining licence in the same way they do to exploration work.

Work authority
The final approval that must be obtained before commencing work under a mining licence is the work authority.66 This
certifies that all other approvals and requirements have been met.
DPI will only grant a work authority if the licensee has:
•

an approved work plan;67

•

entered into a rehabilitation bond;68

•

obtained public liability insurance;69

•

made compensation arrangements with the owner or occupier of the land (as detailed above);

•

given owners and occupiers 7 days’ notice beforehand;70 and

•

obtained all the other consents and authorities required under the Act.71

64 MRSD Act s 80(2).
65 MRSD Act s 79(b).
66 MRSD Act s 39(3).
67 MRSD Act s 42(2).
68 MRSD Act s 42(2); 80.
69 MRSD Act s 38AE.
70 MRSD Act ss 42(2)(b), 43(1)(d).
71 MRSD Act s 42(2).
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Other approvals
Further approval requirements
In addition to the main approvals described above, minerals exploration or production projects may require some of the
following approvals:
•

EPBC Act approval may be required under the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (EPBC
Act) if the proposal is likely to have a significant impact on a matter of national environmental significance. This approval will
likely rely on an environment effects statement prepared under the EE Act.

•

Native Title may exist on Crown land, therefore prospective licensees must meet their obligations under the Native Title Act
1993 (Cth) before a licence can be granted;

•

Water Licences must be obtained if the licensee plans to take and use water (including groundwater) in the course of their
exploration or mining activities;

•

Aboriginal Cultural Heritage Plans may have to be prepared under the Aboriginal Cultural Heritage Act 2006 (Vic) if that
legislation is triggered by a proposal.

Exemptions from other approvals
Note also the following approvals that mining projects do not need. Minerals exploration and mining projects receive
exemptions from the following:
•

Approvals under the Environment Protection Act 1970 (Vic): works or activities that discharge waste into the environment
generally require a works approval or licence under the EP Act. However, the mining and extractive industries are exempt
from this requirement,72 on the premise that these matters will be dealt with through the work plan.

•

Approval to remove native vegetation: a planning permit is generally required to remove native vegetation. However, native
vegetation that is destroyed to enable exploration or mining is exempt from this requirement, if it is in accordance with an
approved licence and work plan.73

The logic of these exemptions is that these issues will be dealt with by DPI in the work plan approval process, in
consultation with DSE and the EPA. This distinction is discussed and critiqued in more detail below.

72 Environment Protection (Regulations and Exemptions) Regulations 2007 (Vic) Schedule 1 C01.
73 Victoria Planning Provisions cl 52.17-06.
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The case for reform

A history of privileged treatment
Introduction
Before examining the specific problems with Victorian mining law and recommending specific solutions (in the next
section) it is useful to look briefly at the big picture of how the mining industry is treated under Victorian law.
The mining industry holds a privileged position in Victorian law — one which many other enterprises of considerable
public importance (like renewable energy, public transport and water supply infrastructure, to name a few) do not.

Privileged treatment – operations on private land
The mining industry is exempt from, or receives privileged treatment under, a wide range of regulatory requirements in
Victoria. Mining is treated more favourably than other activities.
The fact that companies can explore and mine for minerals on private land without having to buy the land from the
landholder, for example, is a huge advantage. No other industry and no other development receive this privileged
treatment — if they want to conduct large-scale excavation or drilling on private property, they generally have to purchase
that property first.
This unusual privilege is a departure from the common law position, which vested ownership of all minerals under land
in the owner of that land (except the ‘noble metals’, gold and silver, which the Crown claimed ownership of principally to
finance wars).74 It is modern legislation which vests all minerals in the Crown, and allows mining on private land without
the owners’ consent.75
This seems to have occurred on the assumption that the public benefit of extracting minerals is greater than any costs
that may arise from doing so. However, the Industry Commission noted in 1991 that this is not necessarily the case76 —
an argument which seems even more true now that more is understood about the environmental impacts of mining
(especially for coal and coal seam gas), and the macroeconomic costs of the mining boom for other economic sectors.77
It is worth remembering, then, the Industry Commission’s observation that ‘[i]t is not self-evident that the Australian
system of Crown ownership of minerals…leads to the most appropriate development of mining and minerals processing
activities in this country’.78

74 Industry Commission, Mining and Minerals Processing in Australia (1991) p xv.
75 Industry Commission, Mining and Minerals Processing in Australia (1991) p xv.
76 Industry Commission, Mining and Minerals Processing in Australia (1991) p 13.
77 See, e.g., Richard Denniss and Matt Grudnoff, Too much of a good thing? The macroeconomic case for slowing down the mining boom (2 April 2012), available here: https://www.tai.org.au/
index.php?q=node%2F19&pubid=984&act=display.
78 Industry Commission, Mining and Minerals Processing in Australia (1991) p 12.
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Privileged treatment – environment and planning rules
Minerals exploration and production activities are exempt from the need to obtain a range of approvals under
environment and planning laws, as noted above.
The MRSD Act provides (thereby overriding any planning scheme to the contrary) that:
•

minerals exploration never requires a planning permit;79

•

minerals production can never be ‘prohibited use’;80 and

•

mining never requires a planning permit if an EES is completed under the EE Act.81

Even where a planning permit is required (under cl 52.08 of the VPPs), very little guidance is given as to what factors the
responsible authority should consider in deciding whether or not to grant that permit and on what conditions.
Mining is also exempt from the need to obtain a number of environmental approvals, including:
•

the usual restrictions on clearing native vegetation, under the planning regime;82

•

the need to obtain approvals from the EPA under the EP Act.83

The logic of these exemptions seems to be that DPI will ensure that these requirements are substantially met through
the work plan preparation and approval process, in consultation with Department of Sustainability and Environment and
other referral agencies. However, this proxy mode of imposing environmental controls on mining projects is a far inferior
type of protection.
It is based on inter-departmental Memoranda of Understanding and practice, rather than any clear and reliable legislative
obligations or criteria.84 DPI appears to have a wide discretion to decide what must be in a work plan, making these nonlegal requirements wont to be watered down or ignored.
It is also not a transparent or accountable type of protection. Imposing environmental protection requirements through
an agreement between government departments ignores the legitimate interests that members of the community have
in this process. It makes no provision for community input, and no provision for an open and transparent government
process.

Privileged treatment — fossil fuel mining compared to renewable energy
The privileged treatment that mining — especially coal and gas mining — receives is especially hard to justify when
compared to the way some types of renewable energy are treated under Victorian law.
Victoria needs to rapidly phase out its dependence on fossil fuels and transition to a low-carbon economy based on
renewable energy. Renewable energy offers a more sustainable and long-term foundation for Australia and Victoria’s
economic growth, a proven source of employment, and a good fit for Australia’s abundant renewable energy resources.85
It is therefore particularly remarkable that renewable energy receives none of the same special regulatory treatment that
mining (especially coal and gas) receives in Victoria. This comparison is particularly acute for wind energy, which under
recent reforms introduced by the State Government is now subject to some of the toughest planning laws of any type of
development anywhere in the country.
79 MRSD Act s 43(3); VPPs cl 52.08.
80 MRSD Act s 42(6); VPPs cl 52.08.
81 MRSD Act s 42(7); VPPs cl 52.08. The MRSD Act also provides an exemption from the need to obtain a permit for certain work plan variations: see MRSD Act s 42A.
82 VPPs cl 52.17-6.
83 Environment Protection (Scheduled Premises and Exemptions) Regulations 2007 (Vic) Schedule 1 C01.
84 Memorandum of Understanding for Earth Resource Industries Approvals, DPI and DSE, available here: http://www.dpi.vic.gov.au/earth-resources/about-earth-resources/legislation-andregulation/memoranda/mou-for-earth-resources-industries-approvals. See also Memorandum of Understanding Exploration Work Plan Consultation, DPI and DSE, available here:
http://www.dpi.vic.gov.au/earth-resources/about-earth-resources/legislation-and-regulation/memoranda/mou-by-dpi-and-dse.
85 See, e.g., Australian Conservation Foundation and Australian Council of Trade Unions, Creating Jobs – Cutting Pollution: the roadmap for a cleaner, stronger economy (2010), available at
http://www.acfonline.org.au/be-informed/climate-change/jobs-clean-economy.
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The environment needs more protection
The problems
The regime for approving mining projects under the MRSD Act provides very little protection for the environment. The
following sections explain how and why this is so.

Very few projects undergo credible environment impact assessment
Very few exploration and mining projects undergo proper environmental impact assessment (EIA). Despite the serious
environmental impacts that these projects can have, the majority are not subjected to a credible EIA process that would
properly identify and avoid those impacts.
The EDO has written extensively elsewhere on what a credible EIA regime looks like, and why it is important.86 In
summary, a credible EIA regime needs to:
•

involve an assessment of likely environmental impacts, based on scientific evidence, proportionate to the scale of the
proposal;

•

be triggered by transparent and consistently applied pre-determined criteria that require consideration of the appropriate
level of environmental impact assessment rather than whether environmental impact assessment should be required at all;

•

be suitable for addressing the full range of environmental impacts including those related to climate change;

•

be conducted in an open and transparent manner, with plenty of opportunity for the public to make submissions and review
decisions;

•

culminate in a legally binding decision to refuse, approve, or conditionally approve the proposal, based on whether or not it
is ecologically sustainable;

•

be based on clear legislative criteria and procedures (not departmental practice), and provide the public with rights to review
the merits and legality of decisions.

Without this sort of credible EIA process, the environmental impacts of mining proposals are unlikely to be properly
understood. The community is wont to be left ignorant of environmental impacts that will affect them, and those impacts
are unlikely to be avoided or managed properly.
Minerals exploration and production proposals in Victoria do not currently undergo any such process of credible EIA. The
main way to conduct EIA in Victoria — by preparing an environment effects statement (EES) under EE Act — does not
meet these criteria, for reasons that the EDO has already explained at length elsewhere.87
Further, an EES is very rarely prepared for mining projects. An EES is only required if the Minister for Planning requires it,
which rarely happens.88 In the last five years there have only been three mining projects which were required to prepare
an EES this way,89 yet 72 new mining licences were granted over the same period.90

86 See, e.g., Environment Defenders Office, Submission in Response to the ENRC Inquiry into the Environment Effects Statement process in Victoria (April 2010); Samitha Rao, Reforming the
Environment Assessment Process in Victoria (2010) 1 National Environmental Law Review 34.
87 See, e.g., Environment Defenders Office, Submission in Response to the ENRC Inquiry into the Environment Effects Statement process in Victoria (April 2010); Samitha Rao, Reforming the
Environment Assessment Process in Victoria (2010) 1 National Environmental Law Review 34.
88 Ministerial guidelines for assessment of environmental effects under the Environment Effects Act 1978 (DSE, 2006) p 11.
89 Department of Planning and Community Development, Decisions on EES Referrals , available here: http://www.dpcd.vic.gov.au/planning/environment-assessment/referrals/decisions-onees-referrals. Referrals for nine (9) mining or extractive industry projects were made in the same period.
90 Department of Primary Industries, 2009/2010 Statistical Review: Victoria s Minerals, Petroleum and Extractive Industries, p 21, available here: http://dpistore.efirst.com.au/categories.
asp?cID=46.
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No other stage of the mining approval process requires credible environmental impact assessment:
•

A work plan will include a statement of projected environmental impacts and how they will be managed. But this is not the
same as credible EIA. It is a process based on departmental agreements and practice rather than clear legislative criteria, and
without any facility for public input or review. It contains no clear requirement that the project must be sustainable, and in
our experience these environmental management plans are often vague, difficult to enforce, and do not convey the precise
nature of the proposal.

•

The planning approval process makes provision for public objection and appeal, but it gives very weak attention to the
environment. The relevant provision of the VPPs gives no direction as to what the responsible authority must consider in
deciding whether or not to grant the permit.91 There is no requirement for the environmental impacts of a project to be
assessed, and no requirement that a proposal is consistent with ecologically sustainable development or the precautionary
principle before it can be approved.

At present, the majority of exploration or mining projects are approved without any requirement for a credible EIA
process, and consequently without a credible and thorough assessment of environmental impacts. Without transparent
and public processes, there is no evidence that an appropriate assessment of environmental impacts occurs, and certainly
no way to scrutinise what actually does happen.

The greenhouse impacts of mining projects are largely ignored
Victoria’s mining laws largely ignore the impact that new exploration and mining projects are likely to have on climate
change — an important gap that the carbon price will not fill.
Coal and gas exploration and production often has a huge impact on climate change, creating millions of tonnes of CO2eemissions. Yet the legal regime shows little recognition of this.
There is no clear legal requirement under the current regime to quantify these greenhouse impacts, or provide that
information to the public. There is also no legal requirement that the greenhouse impacts of a proposal be taken into
account in making key approval decisions, like the decision to grant a mining licence, or approve a works plan.
The introduction of a federal carbon price does not mean that Victorian laws can simply ignore the greenhouse impact
of minerals exploration and production. This is particularly true of coal and gas that is extracted in Victoria, but exported
to other countries. The emissions from these fossil fuels will not be covered by the carbon price at all, and the countries
where they are burnt may not have a carbon price or equivalent policy of their own in place.
It makes no sense to say that emissions from fossil fuels exported from Victoria are someone else’s problem. It doesn’t
matter where coal and gas are burned — the greenhouse gas emissions they release will still contribute to climate change,
and Victoria will still stand to suffer.

There is no test of ecological sustainability
Just as there is no requirement to assess the environmental impacts of many mining projects, so there is no requirement
that a project be proven ‘ecologically sustainable’ before it is approved.
There are a number of provisions in the mining approval process designed to manage or offset a proposal’s impact on the
environment. But there is no point at which the regulator must ask, ‘Are these environmental impacts acceptable? Should
this proposal be allowed to proceed?’
Neither the criteria for granting a licence, or approving a work plan, or granting planning approval, pose such an
‘ecological sustainability’ requirement. They might be used to achieve this outcome, but there is nothing to suggest that
DPI actually does use them for this purpose, and certainly nothing that requires them to do so.
The closest thing to such a requirement is the requirement to consider the principles of ecologically sustainable
development. The MRSD Act does provide that ‘regard should be given to the principles of sustainable development’
when administering the Act.92
91 VPPs cl 52.08.
92 MRSD Act s 2A(1).
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The Minister also has the power to serve a notice on a licensee requiring them to do particular things, or stop work until
a thing is done, if he or she believes that the licensee has breached a regulatory requirement, or if an act or omission of
the licensee is likely to result in a risk to the environment.94 However, we are aware of only one case where this power has
been used.95 We have asked DPI for more information on the use of this power, but did not receive a response.
The content of some of these approvals encourages this lax approach to enforcement. For example, the planning permit
condition for the Costerfield Mine (above, which required a hydrogeological survey to be conducted ‘to the satisfaction
of Goulburn-Murray Water and Council’) makes it easy for the regulators to rubber-stamp requirements, and poses an
obstacle to third-party enforcement (because compliance is based on the regulators’ subjective ‘satisfaction’). Similarly
vague and unenforceable conditions are even more commonly included in other approvals, like the works plan.
These shortcomings give the community little confidence that the environmental impacts of a mining project will be
properly managed, once they have obtained the approvals they need.

The solutions
The regulatory regime for exploration and mining projects needs to be reformed to address the problems outlined above.
The following sections explain how to do that.

Exploration licences should not be granted where the proposal is clearly unacceptable
It is important to impose some limited environmental controls at the very beginning of the minerals approval process, to
identify projects which are clearly unacceptable at the outset.
As noted above, because the mining approvals process is drawn out into so many stages for exploration and mining,
consideration of environmental impacts is often too little too late.
To some extent this is unavoidable. It would be unrealistic to require a full environmental impact assessment to be
conducted before the grant of an exploration licence. The licensee is unlikely to have a good understanding of their
proposed operations or its environmental impacts at this stage.
But in some cases, it will be clear from the very outset that mining cannot occur in a particular area without having
unacceptable impacts on the environment or the community.
In these cases, it makes no sense to allow minerals exploration at all. To do so might encourage the licensee to think that
they will be allowed to mine that resource further down the track. The regime should not allow the licensee to waste time
and resources (their own, and those of the regulator), or allow the project to gather too much momentum, where it is
clearly unacceptable.
The criteria for granting an exploration licence must therefore ensure that projects which are clearly unacceptable
because of their impacts on the environment or communities are rejected.
This should be done in two ways:
1. The Minister must not be allowed to grant a licence in a ‘no go’ zone. The process for identifying and implementing these ‘no
go’ zones (described in more detail below) will identify areas which are so valuable and indispensable to the community that
mining cannot be allowed to occur there at all.
2. The Minister must reject an application for a licence where its environmental or social impacts would be clearly unacceptable.
This would apply to a small category of cases. Similar provisions exist under the EPBC Act and the EE Act, allowing the
Minister to reject projects which the Government is not willing to even contemplate. It would require the applicant to
include some information about the environmental impacts of mining in that area with their application, but not too much
— probably not much more than the information they are already required to submit about their ‘appropriate program of
work’ or about environmental impacts as part of their licence and works plan applications.

94 MRSD Act s 110(2).
95 Hazelwood Power v Department of Primary Industries [2011] VCAT 719 (3 May 2011) available on AustLII.
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The decision to grant or refuse a licence should also be included under Schedule 1 of the Climate Change Act 2010 (Vic) to
ensure that the climate change impacts of the decision are considered.
These high-level requirements would be especially valuable at the exploration stage, where (as noted above) there is
currently almost no consideration of environmental impacts. It would ensure that stand-out environmental issues (for
example, sensitive groundwater reserves) are considered from the outset, rather than left until after a mining licence has
been granted.

Recommendation
•

The Minister should be required to reject exploration licence applications that fall within a ‘no go’ zone, or would have a
clearly unacceptable impact on the environment or community.

Credible environment impact assessment and approval
Minerals exploration and production proposals which are likely to have a significant impact on the environment need to
be subjected to best practice EIA and approval requirements before any work can be conducted under a licence.
As noted above, despite the current tangle of approvals that apply to exploration and mining projects, many projects do
not undergo environment impact assessment, and there is no clear requirement that a project be ecologically sustainable
before it proceeds. This must change.
The best way to do that is to ensure that all mining projects are covered under new best practice EIA legislation which
replaces the EE Act.
EDO has commented extensively on the need to replace Victoria’s toothless and out-of-date EE Act.96 We therefore
welcome the wholesale reform recommended by the Environment and Natural Resources Committee (ENRC) of the
Victorian Parliament, and the Victorian Government’s announcement that they accept the report and will move to
implement it.
Under the model of EIA legislation proposed by ENRC (and accepted by the Government):
•

any project which is likely to have a significant impact on the environment must undergo some degree of environmental
impact assessment;

•

there are three tiers of assessment that a project can go through, depending on the likely severity of the projected
environmental impacts; and

•

the Minister makes a legally binding decision to approve/reject the proposal on conditions, based on whether or not those
environmental impacts are ecologically sustainable.

The Government should allow all minerals exploration and production activities to fall under this generally applicable
legislation, without any exemptions or privileged treatment.
All exploration and mining projects that are likely to have a significant impact on the environment should be required to
undergo at least some level of environment impact assessment, followed by a decision to refuse/approve/’approve on
conditions’ the proposal.
Projects with a lower level of impacts would go through the lowest tier of assessment — ‘assessment on preliminary
information’ — which is conducted on the papers.97 Exactly what level of assessment is required will be decided by the
Department of Planning and Community Development based on criteria set out in the EIA legislation.
96 See, e.g., Environment Defenders Office, Submission in Response to the ENRC Inquiry into the Environment Effects Statement process in Victoria (April 2010); Samitha Rao, Reforming the
Environment Assessment Process in Victoria (2010) 1 National Environmental Law Review 34.
97 ENRC, Inquiry into the Environment Effects Statement Process in Victoria (September 2011) p 111.
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licence, the proponent will be the holder of an exploration licence that precludes any other company obtaining rights to
explore or mine on that land.
This reform would not require much legislative change. It would be enough to amend section 25 of the MRSD Act to
provide that the Minister must not grant a mining licence unless the proponent had already obtained all approvals (if any)
required under the new EIA legislation.

Recommendation
•

The proponent must obtain their EIA approval before they can be granted a mining licence.

Require fewer approvals, but make them more effective
It is better to have fewer approvals which are more effective, than more approvals which are ineffective. The existing
constellation of approvals should therefore be integrated into fewer, more effective approvals — mainly a mining
approval, and an environment approval — in the following way.
The work plan is an unreliable and often ineffective way to protect the environment and communities, which allows
for very little public input or engagement. It should be replaced by a more effective mining licence and a more effective
environmental approval.
Those parts of the work plan which were designed to protect the environment and community can be folded into the EIA
approval, and the non-environmental matters (for example, safety matters) can be included in the mining licence or works
authority.
Only where a project does not require EIA approval should the works plan be retained, to ensure some environmental
controls still exist. Under the new EIA legislation, this will likely include many (but not all) exploration works, and very few
(if any) mining projects.
With EIA approval installed as the major environmental approval for minerals projects, it can form the basis for the
planning approval process as well. The applicant would still have to apply for a planning permit to ensure that planning
concerns are addressed, but much of the work to prepare and assess that application will already be done.
This greatly simplifies the current system. It would draw the current melange of ineffective approvals into two main
approvals — the mining licence, and the environmental approval.
Although based on the same proposal, each approval process would be separate from the other. They would each be of
equal importance — mining may not proceed without either of them.
This will provide a more efficient process for regulators and for proponents. It will also provide better protection for the
environment and communities, by providing a single, separate, strong EIA approval which properly and transparently
assesses and avoids environmental impacts.
It is similar to the approvals processes used in New South Wales and Queensland, both of which are integrated into fewer
steps, but which also allow for better assessment and community input.
The diagram below (on page 33) sets out our proposed approach to the mining approval process.
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Proposed approval process for exploration and mining projects
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Victoria should participate in national coal and coal seam gas reform
Victoria needs to fully participate in the national reform process for coal seam gas and large coal mine regulation.
The Prime Minister announced on 21 November 2011 that the Commonwealth would establish a new National
Partnership Agreement with the States to improve the regulation of coal seam gas and large coal mines.101 It provides $50
million in incentive payments for States which sign on.
The agreement establishes an Independent Expert Scientific Committee (IESC) to advise governments of the impacts of
coal seam gas and large coal mining projects on water resources. It requires the Commonwealth and the States to take
that advice into account in making assessment and approval decisions.102
This will ensure that all coal seam gas and large coal mining projects will receive independent scientific assessment for the
first time. It will also improve the body of knowledge relating to the impact of these projects on water resources — the
IESC will also oversee research into these impacts, and may commission water resource assessments for priority regions.
Victoria needs to play a constructive role in this process, and sign up to the agreement.
It needs to implement that agreement by providing that the EIA process described above must incorporate an assessment
by the IESC where the National Partnership Agreement requires it.
The best way to do that would be to amend the forthcoming EIA legislation in the same way that the Commonwealth is
proposing to amend the EPBC Act, to require the Minister to seek advice from the IESC before making a decision on large
coal mine or coal seam gas proposals.
The National Partnership Agreement should also be seen for what it is — an opportunity for broader mining and EIA law
reform.
Victoria should explore expanding the role of the IESC to assess broader categories of mining proposals and environmental
impacts. If the IESC is constituted in a way that makes it unsuitable for this purpose, Victoria should explore other means
of incorporating more independent scientific assessment into EIA for mining proposals in future.

Recommendation
•

Victoria should fully participate in national coal and coal seam gas reform, by signing and implementing the National
Partnership Agreement on large coal mines and coal seam gas.

101 Prime Minister, New focus on scientific evidence to build confidence in coal seam gas and coal mining (Press Release, 21 November 2011) available here.
102 This is currently being implemented by the Environment Protection and Biodiversity Conservation Amendment (Independent Expert Scientific Committee on Coal Seam Gas and Larger Coal
Mining Development) Bill 2012 (Cth).
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The need to strategically manage competing land uses
The problems
The competition between mining projects and other land uses — especially environment conservation, protection of
surface and groundwater, and food production — is urgent and real. Mining threatens key environmental assets like
groundwater and prime agricultural land, and the environmental services that they provide.

The conflict between mining and other land uses
The experience with coal seam gas expansion and land use conflict in Queensland and New South Wales
has been widely reported in the last two years.103
The contest between mining and prime agricultural land in places like the Darling Downs and the Liverpool
Plains has led to a great deal of community concern and resistance, placing considerable pressure on
governments in those places.104
Victoria has a greater population density than New South Wales or Queensland.105 New coal mines or coal
seam gas fields in regional Victoria are therefore likely to create land use conflicts that are felt at least as
acutely.
There are also signs that the Victorian mining industry is expanding, and could be set to boom even
further. Judging by the terms of reference for the Inquiry into Greenfields Minerals Exploration and Project
Development in Victoria, this is certainly the intention of the Victorian Government.106
It is therefore vital that Victoria install better regulatory processes to manage that conflict between mining
and other competing land uses.

At present, Victoria’s mining laws fail to deal with this conflict. They do not mediate competing land uses in a strategic or
convincing way, for the following reasons.

The planning system does not manage these conflicts effectively
The principal legal mechanism for mediating these land use conflicts is the planning system. However, exploration and
mining projects receive privileged treatment under the planning system which considerably undermines its ability to
effectively mediate those land use conflicts.
To begin with, some minerals projects are exempt from the requirement to obtain planning approval. This is the case with
all minerals exploration, and any case where an EES has been prepared, according to the MRSD Act which overrides the
planning scheme to ensure this is so.107
Even when planning approval is required, the criteria for granting or refusing that approval are unhelpful. Clause 52.08 of
the VPPs requires a mining project to obtain a planning permit, but does not provide any decision guidelines at all — no
mention of the need to balance land use conflicts, protect the local environment, or protect the health and safety of local

103 These reports are reviewed in the report of the Senate Rural Affairs and Transport References Committee, Interim report: the impact of mining coal seam gas on the management of the
Murray Darling Basin (2011).
104 See, e.g., the campaign to Save Liverpool Plains : http://www.saveliverpoolplains.com.
105 As at June 2011, Victoria s population density was 25 people per square kilometre – the highest of any state or territory other than the ACT: ABS, Regional Population Growth, Australia,
2010-2011, available at http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/3218.0Main%20Features52010-11?opendocument&tabname=Summary&prodno=3218.0&issue=201011&num=&view=.
106 See the terms of reference here: http://www.parliament.vic.gov.au/edic/inquiries/article/1393.
107 MRSD Act s 43(3), (6), (7). See also VPP cl 52.08 which reflects this.
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communities.108
The State Planning Policy Framework (SPPF) provides some guidance in this respect, through its provisions relating to the
protection of agricultural land,109 and resource exploration and extraction.110 But the SPPF is no way to ensure that these
things are properly dealt with: it is cast in broad and general terms, as one of many things that the responsible authority
must ‘consider’.
At any rate, the provisions of the SPPF relating to resource exploration and extraction seem more concerned with
protecting the resource than with protecting other land uses or local communities. Clause 14.03 makes it quite clear that
resource extraction is to be given priority.111
Although, as explained below, there is some facility for agricultural values to be considered, other non-primary production
values appear to be systematically ignored with no methodology of policy guidance as to how these ought to be
considered.
As it stands then, the planning framework gives very little consideration (let alone protection) to the need to balance
minerals exploration and production with conflicting land uses.
Without any legal requirement to strike that balance, it is hard to see how communities can have faith that it is in fact
being struck. No other process administered by DPI lends itself to managing land use conflict in anything but a cursory
way, and even if there was such a process communities would have no guarantee that DPI was actually using that process
that way.
The regulatory regime will struggle to effectively manage competing land uses if the primary existing mechanism for
doing so — the planning regime — is undermined by privileged treatment and a lack of substantive guidance for decisionmakers.

Planning controls are reactive and piecemeal, not state-wide and strategic
At any rate, ordinary planning controls can not balance competing land uses in a strategic way.
This is because planning controls usually only apply on a case-by-case basis, in reaction to the developer’s initiative. This
makes it very difficult to assess the ‘big picture’ — the cumulative impacts of many mining proposals across the State, and
how scarce key environmental resources (like groundwater, or prime agricultural land) are on a landscape scale.
It also makes it difficult to be proactive and strategic in land use planning, because planning decisions relating to mining
are made by diffuse responsible authorities (usually local councils) spread across the State. Although they must apply
state planning policy in making those decisions, they have a high degree of discretion in how they do so.
This fragmented and reactive planning system makes it very hard to identify Victoria’s key natural resources and ecological
processes, and even harder to effectively protect them.

The agricultural land provisions do not provide enough protection
The MRSD Act includes a provision allowing agricultural land to be protected from mining. However, it is limited and
unlikely to effectively address concerns over land use conflicts.
Under the MRSD Act, if a mining licence is granted over agricultural land, the licensee is required to prepare a ‘statement
of economic significance’ for that land within six months of the licence being granted. The statement must set out the
economic benefits of doing that work on that land.
The owner of that land may apply to the Minister to exclude their land from the licence if they think it is more
economically valuable to use that land for agriculture. That application must be made within 30 days of receiving the
statement of economic significance from the mining company.
108 VPP cl 52.08.
109 VPP cl 14.01-1-2.
110 VPP cl 14.03.
111 VPP cl 14.03.
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Despite its intentions, this provision is quite weak.
•

It requires landholders to prepare economic reports within short deadlines.

•

It relies heavily on the Minister’s discretion, despite the pressure they are likely to be under from the mining company at this
late stage of the approvals process.

•

It only applies to agriculture, not other sensitive land uses or land that supports them.

•

It addresses narrow economic issues, not broader sustainability/resource security issues.

•

It is piecemeal and reactive, rather than landscape-scale and strategic.

Further, it only applies to one land use conflict — that between mining and prime agricultural land. There are many other
environmental assets that mining threatens — including water, groundwater and biodiversity corridors — which are worth
protecting (and on which agriculture depends).
Moreover, this provision appears to be rarely used. We are not aware of any case where the owner of agricultural land
has successfully had their land excised from a mining licence.112 We understand that the Australian Property Institute has
never been called upon to resolve an excision dispute under section 26D of the MRSD Act.

The solutions
The failure of the mining law regime to deal with conflicting land uses needs to be fixed. We need provisions that are
strategic, scientific and strong. The following sections explain how to do that.

Prepare Strategic Land Use Plans to identify and protect key natural resources
Victoria needs a more sophisticated mechanism for land use assessment and planning — a process for proactively
identifying and protecting key natural resources and ecological processes.
The Department of Planning and Community Development (DPCD) should undertake a strategic land use assessment and
planning process, on a state-wide or regional basis, to proactively identify and protect land which provides key ecological
processes.
This would include prime agricultural land, key groundwater resources, water catchments, river systems, vegetation
corridors, and renewable energy resources. The aim would be to identify areas which contain these natural resources, and
which are strategically important to the state or region.
The process would draw on existing work done to identify and map these resources. It would incorporate, rather than
duplicate, things like the Regional Catchment Strategies (RCSs) prepared by Catchment Management Authorities (CMAs),
and bioregional groundwater assessments prepared by the IESC under the National Partnership Agreement on Large Coal
Mines and Coal Seam Gas.
DPCD should be required to work in concert with other agencies who have already done that work or who have specific
expertise relevant to doing so. This would include agencies like the Department of Sustainability and Environment (DSE)
and the Victorian Environment Assessment Council (VEAC).
DPCD would prepare Strategic Land Use Plans (SLUP) covering the entire state (as a whole, or region-by-region) to collate
this information, and set priorities for which areas need to be protected.
Importantly, although this process may be useful in identifying areas where mining might be considered, its primary
purpose is to clearly identify those areas where mining ought not to be allowed or only allowed subject to meeting predetermined criteria. The alternative approach (which seems to be favoured by the mining industry) of strategic land use
designating areas as a priority for future resource extraction risks pre-empting thorough assessment of impacts from
specific proposals, and will exacerbate the problems we have identified.
112 We asked DPI whether they were aware of any such case, but did not receive a response by the time this report was published.
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These ‘no go’ zones can be imposed without any legislative change, under section 7 of the MRSD Act. The Minister has the
power under that section to declare any area exempt from being subject to a licence if, in his or her opinion, it is required
to protect land that is of significant environmental importance.118 The Minister could use this power to implement the
outcomes of the SLUP.
It is, however, preferable that the MRSD Act be amended to formalise this process. The Act should include a circumscribed
power in section 7AA to declare exemptions to implement the outcome of the SLUP. The Minister would only be allowed
to declare or revoke that exemption if it was consistent with the SLUP process.119
This mode of protection is consistent with the recently introduced planning rules for wind farms, which introduce ‘no
go’ zones in selected areas across the state. If wind farms are so absolutely excluded from certain parts of the state, then
mining projects — which generally have far worse, and in many cases permanent, consequences for the environment and
for communities’ health — should certainly be.

Recommendation
•

Areas identified by a SLUP for their indispensable ecosystem services should be protected from mining altogether through
‘no go’ zones declared by the Minister under the MRSD Act.

For all other areas, make planning approval meaningful
For those areas which a SLUP does not identify as ‘critically important’, a ‘no go’ zone will not be appropriate. But some
assessment and protection of competing land uses will still be necessary.
That should be provided through the planning system, which should be improved to apply in a complete and meaningful
way to minerals exploration and production like any other development.
The provisions in the MRSD Act which override planning schemes to prevent them requiring planning approval for
minerals exploration, or making mining a prohibited land use, or where an EES is prepared, should be removed. Planning
approval should be left to planning schemes.
The planning framework should also include meaningful criteria for planning decisions. A responsible authority should
be required to consider and protect competing land uses when deciding whether or not to grant planning approval to
exploration or mining projects.
Those criteria can build on the work done in the SLUPs to identify natural resources and ecological processes which, whilst
not important enough to warrant a ‘no go’ zone, nonetheless require a high degree of protection. Planning schemes
should be significantly amended to reflect those areas which have been identified as ‘strategically important’, and protect
them accordingly.
Doing this effectively will require a shift away from the assumption that minerals exploration and production is the most
valuable use of land, and should be given priority over competing land uses. This shift in attitudes is long overdue, and
needs to be reflected in the planning system.

Recommendation
•

Areas not protected through ‘no go’ zones should be protected through the planning system, which should be improved
to provide more meaningful protection for competing land uses.

118 MRSD Act s 7(1)-(2)(a).
119 This would also avoid the problems arising out of the poor drafting of s 7 of the MRSD Act. The biggest problem is the uncertain application of the coal allocation process to these
exemptions. Sections 26AA-AB provide that applications for licences under a coal allocation may only be made over exempted land. This presumably refers to land exempted under s 7(2)(c)
( if, in the Minister s opinion, the exemption is necessary to enable the orderly and optimal development of mineral resources in Victoria ); however, the terms of s 26AA do not make this
clear. Indeed, they seem to cover no land at all, by referring to land exempted under s 7 but not exempted under s 6 (overlooking the fact that a s 7 exemption falls within a s 6 exemption).
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Communities need more rights and respect
The problems
The people we work with in regional communities feel let down by Victoria’s mining laws. They feel like they are not given
the protection or respect they need. This section explains why that is so.

People often don’t know about mining proposals
Many of the people we speak to don’t even know that mining is proposed on their land or in their community until it is
too late. In some cases, there are many who know about it before they do.

Finding out from a reporter
Phil Piper did not know there was an application for a licence to explore for coal and coal seam gas on his
land until a reporter at The Age called him for a comment.
By that time he had missed the deadline for lodging an objection to the application. He nonetheless
immediately set about preparing an objection on behalf of the Mardan and Mirboo North Landcare Group,
of which he is the President.
The applicant had taken no steps to notify the local community other than some advertisements in The
Age and the Warragul and Drouin Gazette — neither of which are local to or widely read in the area, unlike
the Mirboo North Times or Herald Sun.
The advertisements were exceptionally small and hard to read — they would not have been seen unless
someone was looking for them.

A show of hands
EDO spoke recently at a community meeting at Modella, in Cardinia Shire, which is covered by an
exploration licence for coal and coal seam gas.
In the course of the meeting we asked for a show of hands for those who had heard about the exploration
licence application before it was approved. Of the 95 people in the room, not a single hand was raised.
Nobody had known about it.
The application for that licence was only advertised in The Australian and the Warragul and Drouin
Gazette. No other steps were taken to inform the community.

This failure to inform landholders and local communities is probably due to the feeble public advertising and notification
provisions in the Act.
The Act requires that an applicant for an exploration or mining licence must advertise that application in the Wednesday
edition of at least one statewide and one local newspaper. However, the advertisements are usually very small, and often
in papers that are not widely read in the area.
Nor do these advertisements make it easy for community members to work out whether or not the application applies
to them. They generally do not include details of what resource is being sought, or even a map of the application, relying
instead on community members to search the licence number to see whether it falls on their land.
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Can you spot the notice of application for exploration licence?

Source: The Age (Business Section) 9 February 2011.

The notice of an application for EL5337 has been asterisked by a DPI representative.
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•

taking a transparent approach to providing information to the public —for example, through a practice of making
information available unless there is a pressing reason not to — to reduce the time wasted in disputes over access to
information; and

•

implementing a quick, informal complaints procedure for when a member of the public believes that a DPI staff member is
unreasonably withholding information about a mining project that affects that person.

This last recommendation is similar to that made by the Review of the Mining Warden, which recommended that DPI
establish a formal internal complaints handling mechanism for licensees.124

Recommendation
•

DPI should adopt a more cooperative, sensible attitude to sharing information with the public.

A website that community members can use
The DPI website actually contains quite a lot of useful information, especially the GeoVic tool. However, in our experience
it is extremely hard for the uninitiated to navigate this website.
We recommend that DPI consider setting up a separate section of its website for community members. This section
should put the information that is most important to community members in an easy-to-access place, away from the
wealth of other information available on the DPI website.
The best way to do this would be through a simplified version of GeoVic — a map-based tool that contains the
information that members of the public need, without the confusing extra layers of information that GeoVic contains
which are only relevant to licensees or prospective licensees.
People should be able to browse the map by area and find:
•

whether a licence, or a licence application, applies to that land;

•

what minerals that licence or application is for;

•

who holds that licence or application, and how to contact them;

•

the key dates for that licence or application (i.e. when the application was made, when objections close, when the licence
was granted, when the work plan was lodged, etc); and

•

key documents for each licence (including the licence, application documents, work plan, and the results of any
environmental or other assessment conducted).

The website should allow community members to enter their postcode, in order to easily locate information and news
about minerals development in their region.
At the very least, DPI should set up a ‘community members portal’ with easy-to-navigate links to those sections of the DPI
website which already contain this information.

Recommendation
•

The DPI website should be improved to make it easier for the community to obtain information.

124 State Services Authority, Review of the Mining Warden: objectives, functions and alternatives (2009).
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Whether or not communities have the right to appeal mining decisions (rather than just object to them) is an important
indicator of what the mining law regime is trying to do — ‘smooth over’ community concern and opposition to mining, or
give people a real voice in decisions that affect them.

Recommendation
•

Any person who objected to the grant or variation of a licence or environmental approval should have the right to seek
merits review of that decision in VCAT.
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A moratorium on new coal and coal seam gas
No new approvals should be granted for coal or unconventional gas exploration or production in Victoria until more
is known about the risks that these activities pose, and Victoria’s mining laws are fixed by implementing the reforms
outlined above.
Coal mining and coal seam gas extraction distinguish themselves from other mining projects in the special risks that they
pose to the environment and to regional communities. As has been widely documented elsewhere, these types of mining
projects pose special risks to climate change, to groundwater resources, and to the health of regional communities.131
Perhaps the most troubling thing about these risks is the extent to which they are unknown. The recent report of the
Senate Rural Affairs and Transport References Committee into the impact of mining coal seam gas on the management
of the Murray-Darling Basin recognised the considerable scientific uncertainty in this area, and made a tripartisan
recommendation that further coal seam gas projects be disallowed until this uncertainty is resolved.132
Even the risks posed by coal mining are not fully understood, because (as discussed above) the greeenhouse gas impacts
of these projects are not comprehensively assessed before they are allowed to proceed, and the climate change impact of
coal mining proposals is not required to be taken into account in deciding whether or not to approve those proposals.
The regulatory regime in Victoria is ill-equipped to deal with these unknown risks. As has been outlined in the sections
above, Victoria’s mining laws provide little protection for the environment, little regard for land use conflicts, and little
respect for communities.
Until these scientific uncertainties and regulatory deficiencies are resolved, we recommend that the Minister not grant
any new licences for coal mining or coal seam gas extraction.
There would seem to be no legal impediment to the Minister adopting this course under the terms of the MRSD Act,
as the NSW Government has done in implementing their moratorium on using hydraulic fracturing for coal seam gas.
Alternatively, if additional legal authority was thought to be desirable, this could be achieved by simply amending section
25 of the MRSD Act to provide that the Minister must not grant a licence if a moratorium declaration is in place.
This is hardly a radical step and would be consistent with the course adopted in NSW where the moratorium
recommended by the Senate Rural Affairs and Transport References Committee has been adopted.133
Given the substantial environmental, economic and health risks that coal and coal seam gas extraction poses, a
moratorium is the safe and conservative course of action to take.

Recommendation
•

No new licences for coal or unconventional gas exploration or mining should be granted until more is known about their
risks, and the regulatory regime is reformed.

131 See, for example, Senate Rural Affairs and Transport References Committee, Interim report: the impact of mining coal seam gas on the management of the Murray Darling Basin (2011),
available here: http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=rrat_ctte/mdb/interim_report/index.htm. See also the submissions made by Doctors
for the Environment Australia and the Lock the Gate Alliance Inc, available here: http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=rrat_ctte/mdb/
submissions.htm.
132 Senate Rural Affairs and Transport References Committee, Interim report: the impact of mining coal seam gas on the management of the Murray Darling Basin (2011), available here: http://
www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=rrat_ctte/mdb/interim_report/index.htm.
133 Senate Rural Affairs and Transport References Committee, Interim report: the impact of mining coal seam gas on the management of the Murray Darling Basin (2011), available here: http://
www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=rrat_ctte/mdb/interim_report/index.htm.
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