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The Hon. Michael D. Kirby AC CMG
31 July 2019

The Chairman and Members,
Economy and Infrastructure Committee,
Legislative Council,
Parliament House,
Spring Street,
EAST MELBOURNE VIC 3002
By email:

aglawsinguiry@parliament.vic.gov.au

Dear Chairman and Members,
I express respects to the Parliament of Victoria, the Legislative Council of Victoria and
the Committee on Economy and Infrastructure.
2. I express thanks for the opportunity that has been provided to members of the
public to make submissions to the Inquiry into the impact of animal rights activism on
Victorian agriculture. This is my submission.
3. Between 1996 and 2009 I served as a Justice of the High Court of Australia. Prior
to that, I served as President of the Court of Appeal of the Supreme Court of New
South Wales. I have undertaken national and international responsibilities, including
for the United Nations Organisation, the Commonwealth of Nations, the Organisation
for Economic Cooperation and Development and the International Commission of
Jurists. At present I am serving as the Co-Chair of the Human Rig hts Institute of the
International Bar Association , based in London. However, the present submissions
are made in a personal capacity and no reliance is placed upon my previous judicial
or other appointments.
4. Since 2011, I have served as a Patron of Voiceless. This is an animal welfare
organisation and a civil society body established in Sydney, New South Wales.
However, this submission is not made on behalf of Voiceless, although I believe it
would generally conform to the views and opinions of members of Voiceless. During
the years I served on the High Court of Australia, I was a Patron of the Royal Society
for the Prevention of Cruelty to Animals, Australia . That appointment terminated in
2009 when I left the Court. I am now Patron of Voiceless and of the Animal Welfare
League of Queensland (with Ms lta Buttrose). I am also associated with civi l society
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organisations, including in Australia, comprising lawyers who work to support and
advance the protection of animal welfare. Once again, this present submission is not
made on behalf of any of the foregoing organisations but is personal to me. These
background details are supplied to inform the Committee of my past involvement in
such issues and not to involve the named bodies in these submissions.
5. My address in Sydney is
. I
consent to this submission being made public and available to the Chairman and
Members of the Committee and more broadly to the interested communities, through
electronic, social and print media, as the Committee so decides.
6. I have familiarised myself with the Terms of Reference of the Committee. My
submission is confined to the issue of the need for, and terms of, any new legislation
required in Victoria to address what is described, somewhat argumentatively, as
“animal rights activism”. Specifically, my submission responds particularly to
paragraphs 1(a); (d); (e) and (f) of the Committee’s Terms of Reference.
7. In my respectful submission:
1(a) There are already in place in the State of Victoria laws relating to trespass
and other illegal activities applicable where the active pursuit of animal welfare
results in conduct that is alleged to be “animal welfare activism” and hence in
need of a more energetic and emphatic response. Where illegal conduct is
complained of, it is generally desirable that such conduct be addressed by laws
of general application that apply to all persons. Good reason needs to be
shown, amounting to the inadequacy and ineffectiveness of general criminal
laws before special laws are enacted that single out particular individuals or
groups for criminal punishment. Singling out particular persons for the
application of special criminal laws in relation to activity that is alleged to be in
serious breach of community norms, is undesirable. Very good reason is
required for such special laws. It is submitted that no such good reasons have
been demonstrated in the present case. Accordingly the enactment of new and
particular laws to address alleged trespass and illegal activities should not take
place. Complainants and public authorities should be obliged to make out any
case under the general law.
1(d) In particular, where individuals or groups engage in non-violent activism,
it is respectfully submitted that liability, criminal or civil, should not be enacted
in general terms or without highly specific qualifications. Amongst the most
precious freedoms that Australians enjoy under the common law and in
accordance with national and state legislation and international law (including
the Universal Declaration of Human Rights and the International Covenant on
Civil and Political Rights are the basic freedoms of free speech and civic
association as well as access to the courts and prosecutors to secure the
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protection of the general law. The capacity of individuals to speak freely; to
associate peacefully in non-violent dialogue with one another; and to secure
the application of the general law to constitute basic privileges of Australian
society. They help to sustain the democratic freedoms that are upheld in our
constitutional legislation for State and Federal Parliaments. Such Parliaments
rely upon and draw energy, ideas and inspiration from the freedom of citizens
to associate with one another in the pursuit of civic goals and to speak freely
and act vigilantly to uphold the law according to their beliefs and public welfare.
Such free expression and action constitute an integral part of the democratic
character of Australia and of the State and Federal Parliaments provided for in
our constitutional law.
1(d) In particular, attempting to prevent persons from organising themselves in
opposition to particular features of an animal usage industry, where such
people believe animal cruelty is common, infringes basic freedoms enjoyed by
such people who associate peacefully together to speak out in relation to
alleged inadequacies in present law and needs for law reform, amendment to
the law and enquiries addressed to such ends. Concern in Australian society
about animal welfare has grown substantially in recent years. This is evidenced
by the present Inquiry and by other enquiries and investigations, including in
State and Federal Parliaments. Specifically, the activities of civil society
organisations, groups of persons and individuals play a vital role in sustaining
the democratic character of the Victorian Parliament. Advances on issues of
animal welfare have grown out of the free association of concerned citizens and
the organisation of their concerns in civil society and in non-governmental
organisations which give voice and lawful action to such concerns.
1(e) As will be known to the Committee, jurisdictions as well as Victoria have,
in recent years, attempted to introduce laws penalising the activities of
individuals whom they described as “animal activists”. However, the levels of
civic concern about revelations of instances and systemic practices amounting
to serious cruelty to animals have engaged ever increasing tension in the
general community, political circles, legislatures and the media. In February
2014, the Governor of Idaho in the United States, Honorable Butch Otter,
signed Idaho’s Agricultural Security Act into law. The law imposed penalties of
imprisonment and fines upon so called “animal activists” who covertly filmed
workers abusing animals on Idaho’s commercial farms. On 3 August 2015, the
Animal Security Act of Idaho was declared unconstitutional, as a violation of the
First Amendment to the United States Constitution. Whilst Australia does not
have an exact equivalent constitutional provision, it enjoys a similarly strong
constitutional tradition of free speech. As well, the courts have made it clear
that, inherent in the detailed provisions of the Australian Constitution for the
effectiveness of the democratic system of government there provided, are
implied limitations upon any legislative measures that would impede or inhibit
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the free expression of individuals or groups implied in, and essential to, the
operation of Australia’s own democratic constitutional arrangements.
1(e) In February 2015, Western Australian Senator Chris Back introduced into
the Australian Senate a Bill in terms of the Criminal Code Amendment (Animal
Protection Bill) 2015 (Cth). If enacted, this measure would have consequences
that would penalise a person who had recorded animal abuse and then failed
to provide the recording to authorities. Such omission would constitute an
offence. The fact that the draft legislation would penalise a person accused of
exposing the abuse to animal welfare but not the person committing such abuse
was immediately recognised. Opposition to the measure was overwhelming.
Not the least was this so because of the experience in Australia of the utility of
private film recording of gross abuses to animal welfare in relation to abattoirs
in Indonesia and live animal exports of Australian animals that outraged public
opinion and triggered beneficial initiatives for serious and necessary reforms.
1(f)
The starting point for an increase in social compliance with current
Victorian and Australian laws for animal welfare and the reduction for the need
for illegal trespass and covert filming of highly disturbing conduct in Australia
and beyond, is an immediate improvement with compliance with Victorian and
other Australian laws on animal welfare and the decrease in illegal activities on
farms and in abattoirs, transport and on vessels. A recent report of the
Commonwealth Department of Agriculture determined that 95% of respondents
to a survey viewed animal welfare with concern. And 91% favoured legal and
other reforms to address this high level of concern. To the extent that
individuals in Australia are trespassing the engaging in private film activities,
this has commonly been to expose forms of animal cruelty that shock the
conscience of the public in Victoria and elsewhere in Australia. The inadequate
funding and support provided for inspectors and available to bodies such as
RSPCA Australia, Voiceless, Queensland Animal Welfare League and other
like organisations, has effectively necessitated individual action so as to propel
the growth in civic awareness; the increase in parliamentary engagement; the
enlargement in prosecutorial activities; and the better enforcement of the
present laws. To respond to the needs that have been demonstrated by such
activism and consequent publicity by attempting to terminate the means of
raising public awareness is, it is respectfully submitted, unacceptable. It
addresses demonstrated problems in the path of animal welfare protections in
an undesirable and ultimately ineffective way. It seeks to stamp out awareness
of great wrongs about animal cruelty, not by addressing those wrongs, but by
preventing their exposure. This is not a rational or just way to deal with the
seriously wrongful conduct that has been exposed. The growing levels of
tension and concern about animal welfare in Australia will, it is respectfully
suggested, occasion strong adverse reactions to enlargements of criminal
punishments upon the whistle blowers rather than the appropriate exposure
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and punishment of wrongdoers. It does not take a lot of brain power to
appreciate that this is the wrong response. The Victorian Parliament should
avoid acting in that manner.
8. Australia, including in most sections of the live animal industries depends for the
effectiveness and efficiency of those industries upon vigilant enforcement of animal
welfare, safety and anti-cruelty measures. Most Australians, including those engaged
in the industry, support strong measures to enforce high standards of animal welfare
and protection.

9. It is respectfully submitted that Australians support the exposure of the cruelty to
animals and vigilant and effective responses by the officials charged with maintaining
high standards. To the extent that there is spare funding available, it should be
expended on improving inspection, investigatory, prosecutorial, legal and other
enforcement measures. By taking measures targeted at the perpetrators, not at those
who act in non-violent ways to reveal wrongdoing. For such wrongdoing, or at
disclosure of grave wrongs, the present criminal laws are adequate. General laws of
the kind presently in force are desirable. Additional and special criminal laws have not
been shown to be needed. They would not be effective.
Recommendations
1. To the extent that it is necessary, current trespass laws should be applied.
Proposals to change or enlarge the law of trespass for a particular class of
person or group of persons should not be enacted by the Parliament of Victoria.
2. The primary industry codes of conduct should be given enlarged publicity and
should be made enforceable.
3. In the revision or replacement of the Prevention of Cruelty to Animals Act (Vic),
animals used in agriculture should be fully protected by anti-cruelty laws. That
should be the focus and priority of the Committee.

Respectfully submitted,

MICHAEL KIRBY
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